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SELMAN 
(_) B R E IT M AN 

ATTOR~IEYS 

Linda Wendell Hsu 
415.979.2024 
lhsu@selmanlaw.com 

April 5, 2016 

Via Email and Certified Mail, Return Receipt Requested 

Jordan Schnitzer, Esq, 
Kravitz, Schnitzer & Johnson 
8985 South Eastern Avenue, Suite 200 
Las Vegas, NV 89123 

33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-453'/ 

Telephone 415, 979. 04(}() 
Focsimile 415 979.2099 

www.selmanbreitman.com 

Re: Nautilus Ins. Co, v. Access Medical, LLC, et al., United States District Court, District 
of Nevada, Case No. 2: l 5-cv-00321-JAD-GWF ("Coverage Action"); 
Switzer v. Flournoy Management, LLC, et al., Fresno County Superior Cou11, Case 
No. 11 CE CG 04395 ("Underlying Action") 
Our File No. 3892,35805 
Insureds 
Claim No. 
Policy No. 

Dear Mr. Schnitzer: 

Access Medical, LLC 
10073578 
BN952426 (l/15/2011 to 1115/2012) 

As you are aware, our firm is coverage counsel for Nautilus Insurance Company ("Nautilus") 
with respect to the above-captioned matters. On behalf of Nautilus, we are writing to confirm 
that Nautilus has reserved the right to demand that Access Medical, LLC ("Access"), Robe11 
Clark Wood, II ("Wood"), and Flournoy Management, LLC ("Flournoy") (collectively 
"Insureds") reimburse Nautilus for defense fees and costs which Nautilus has incurred in defense 
of each of the Insureds in the Underlying Action. The purpose of bringing this matter to your 
attention is to encourage the Insureds to attempt to settle the Underlying Action before additional 
defense foes and costs are incurred. 

As set forth in its reservation of rights letters dated May 19, 2014 and October 2, 2014 to Access 
and Wood, and its October 14, 2014 reservation of rights to Flournoy, Nautilus expressly 
reserved the right to seek reimbursement for any and all attorney fees, expert fees, defense costs, 
indemnification payments and any other litigation-related expenses that it pays in connection 
with the Insureds' defense and indemnification of the Underlying Action if it is determined that 
coverage is not available under the Nautilus Policy. 

Under Nevada law, an insurer has a right to demand reimbursement of defense fees and costs 
expended in providing a defense if the insurer expressly reserved the right to reimbursement of 
defense fees for uncovered claims and there is a clear understanding between the parties that the 
insurer reserved the right to reimbursement of defense fees and costs. Capito! Indem. Corp. v. 

336067 .2 3892 .3 580~os Angeles • San Francisco • Orange County/Inland Empire • San Die90 • Las Vegas • Chicago 
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SELMAN 
(_) B R E IT MAN LIP 

ATTORNEYS 

Jordan Schnitzer, Esq. 
April 5, 2016 
Page 2 

Blazer, 51 F. Supp.2d 1080, l 090 (D. Nev. 1999); see also Forum Ins. Co. v. Cty. Of Nye, No. 
91-16724, 1994 WL 241384, at *2-3 (9th Cir. June 3, 1994) ("[A]cceptance of monies 
constitutes an implied agreement to the reservation" of the insurer's right to seek reimbursement 
for claims outside of the policy's coverage). Nautilus expressly reserved its right to seek 
reimbursement of defense fees and costs in the May 19, 2014, October 2, 2014 and October 14, 
2014 reservation of rights letters. Please consider this letter as additional notice that Nautilus 
continues to reserve the right to pursue reimbursement of defense fees and costs incurred in 
defense of the Insureds in the Underlying Action. 

Pending in the Coverage Action (in the District of Nevada) is Nautilus's motion for partial 
summary judgment, wherein Nautilus is seeking a declaration that Nautilus has no duty to defend 
or indemnify any of the Insureds in the Underlying Action. Nautilus has a high likelihood of 
succeeding on the merits of its summary judgment motion because it is undisputed that there are 
no allegations or extrinsic evidence presented in the Underlying Action that potentially gives rise 
to a duty to defend under the Nautilus Policy. Once the District Court grants Nautilus's motion 
for partial summary judgment, Nautilus will file another motion seeking reimbursement of all 
defense fees and costs incurred in defending the Insureds in the Underlying Action. 

Again, the purpose of sending this letter is to encourage the Insureds to attempt to resolve the 
Underlying Action before additional defense fees and costs are incurred. 

Please note that nothing in this letter abrogates, curtails, extinguishes, limits or lessens, or in any 
other capacity restricts the reservation of rights asserted to date by Nautilus, including, but not 
limited to, the rights reserved by Nautilus in its May 19, 2014, October 2, 2014 and October 14, 
2014 reservation of rights letters. Nautilus reserves all rights under the policy. 

Please feel free to contact the undersigned if you have any questions. 

Very truly yours, 

LINDA WENDELL HSU 

LWH:qtl 

cc: .Yia Emajlantj_£ertified Mail, Return Receipt Requested 
James E. Harper, Esq. 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 

336067.2 3892.35805 
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Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 1of5 

GALINA KLETSER JAKOBSON 
NEV ADA BAR NO. 6708 
LINDA WENDELL HSU 
CALIFORNIA BAR NO. 162971 PRO HAC VICE 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanbreitman.com 
Email: lhsu@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED STA TES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

---·---· 

1 

Case No. 2:15-cv-00321-JAD-GWF 

DECLARATION OF KENNETH RICHARD 
IN SUPPORT OF NAUTILUS INSURANCE 
COMPANY'S MOTION FOR FURTHER 
RELIEF UNDER 28 U.S.C.A. SECTION 2202 
AWARDING (1) DEFENSE COSTS 
NAUTILUS INCURRED IN THE 
UNDERLYING ACTION, (2) PRE
JUDGMENT INTEREST, AND (3) POST
JUDGMENT INTEREST 

----------------------------------

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 237 of 267

NV Sup Ct CQ - Joint Appendix00547



Page 485

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

0.. 11 ...J 
...J 

Q~ 
12 

C\l < 
13 s ...l 

+-' I-< ....... < 
14 C,) (/} 

I-< :>-
UI 

~ :z. 15 iZ 

Q~ 
C\l I-< s< 16 

,......; 
17 C,) 

VJ 
18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

352507.2 3892.35805 

Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 2 of 5 

I, KENNETH D. RICHARD, declare as follows: 

1. I am a Se_nior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). I 

am an authorized agent for Nautilus for the purpose of making this declaration. 

2. I am the claims person at Nautilus most familiar with and primarily responsible for 

claim number 10073577 at issue in the underlying cross-complaint entitled "Cross-Complaint of 

Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and derivative 

claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3, 2013 in the 

tmderlying action entitled Ted Switzer v. Flournoy Management, LLC, et al., Superior Court of 

California, County of Fresno, Case No. 11 CECG04395 ("Switzer Cross-Complaint"). The Switzer 

Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC ("Access") 

and Flournoy Management, LLC ("Flournoy"), and insured Robert Clark Wood, II ("Wood") 

(collectively "Insureds"). 

3. As a Senior Litigation Specialist, I have primary responsibility for maintaining the 

documents in the claim file for claim number 10073577. As such, I have personal knowledge of 

the facts contained in this declaration, either from my own personal knowledge or by reviewing 

the Nautilus claim file relevant to this case. If called upon to testify, I could and would 

competently testify thereto. 

4. All of the documents referenced in this declaration are in Nautilus's files and were 

kept by Nautilus in the ordinmy course of Nautilus's business. 

5. Nautilus assigned claim number 10073577 to Flournoy's insurance claim pertaining 

to the Switzer Cross-Complaint. 

6. Nautilus routinely audits the bills submitted to it by vendors, such as law firms and 

makes deductions. For example, Nautilus makes deductions for excessive time spent on a 

particular task, time spent on matters unrelated to the defense of its insureds or tasks that should 

be performed by a paralegal or administrative assistant. Nautilus then pays the remaining balance 

due to the vendor after deductions. The total amount Nautilus has paid to date for defense costs 

for claim number 10073577 is $142,310.52. 

7. Hall Hieatt & Connely was hired as defense counsel for Flomnoy in the underlying 
2 
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352507 .2 3892,35805 

Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10125116 Page 3 of 5 

action. Hall Hieatt & Connely submitted invoices to Nautilus for payment dated June 30, 2014 to 

September 30, 2016. A true and correct copy of the invoices submitted by Hall Hieatt & Connely 

to Nautilus for payment are attached to Nautilus's Index of Exhibits as Exhibit 11. The total 

amolmt Nautilus paid Hall Hieatt & Com1ely was $71,973.75. 

8. McCormick Barstow acted as defense counsel for Floumoy prior to the 

appointment of Hall Hieatt & Connely. McCormick Barstow submitted invoices to Nautilus for 

payment dated May 2014 to September 2014. A true and correct copy of invoices submitted by 

McCormick Barstow to Nautilus for payment are attached to Nautilus's Index of Exhibits as 

Exhibit 12. The total amount Nautilus paid McCormick Barstow was $60,374. 74. 

9. Amy R. Lovegren-Tipton was hired as independent counsel for Flournoy. Amy R. 

Love-Gren-Tipton submitted invoices to Nautilus for payment dated August 2015 to October 

2016. A true and correct copy of invoices submitted by Amy R. Lovegren-Tipton to Nautilus for 

payment are attached to Nautilus's Index of Exhibits as Exhibit 13. The total amount Nautilus 

paid Amy R. Lovegren-Tipton is $9,962.00. 

10. Nautilus never received a request from .Flournoy to stop paying defense costs on its 

behalf. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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352507.2 389?..:15805 

Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 4 of 5 

11. On October 17, 2014, Nautilus issued a reservation ofrights letter to Flournoy 

setting forth Nautilus's agreement to provide Flournoy with a defense of the Switzer Cross

Complaint, subject to a full and complete reservation of rights to disclaim coverage and withdraw 

from defense, including the right to reimbl.ll'sement of defense fees should it be determined that 

Nautilus has no duty to defend or indemnify Flournoy in the Switzer Cross-Complaint. A true and 

conect copy of the October 17, 2014 reservation of rights letter, berufog Bates number NIC-

000243 to NTC-000255, is attached to Nautilus's Index of Exhibits as Exhibit 14. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed this..l-{-- day of October, 2016, at Scottsdale, Arizona . 

~NNETH D. RlCHARD 
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Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 5 of 5 

CERTIFICATE OF SERVICE. 

I hereby certify that I am an employee of 'SELMAN BREITMAN LLP and, pursuant to 
Local Rule 5.1, service of the foregoing DECLARATION OF KENNETH RICHARD IN 
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER 
RELIEF UNDER 28 U.S.C.A. SECTION 2202 AWARDING (1) DEFENSE COSTS 
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT 
INTEREST, AND (3) POST-JUDGMENT INTEREST, was served on the 25 111 day of October, 
2016 via the Court's CMIECF electronic filing system addressed to all parties on the e-service list, 
as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Email: jschnitzer@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

Jam es E. Harper 
HARPER LAW GROUP 
193 5 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

L. Renee Green 
KRAVITZ, SC:HNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702)362-6666 
Facsimile: (702) 362-2203 
Email: rgreen@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

Taylor G. Selim 
Hall Jaffe & Clayton 
7425 Peak Drive 
Las Vegas, NV 89128 
Phone: (702) 316-4111 
Facsimile: (702) 316-4114 
Email: tselim@lawhjc.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

Isl Pamela Smith 
PAMELA SMITH 
An Employee of Selman Breitman LLP 
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Case 2:15-cv-00321-JAD-GWF Document 75 Filed 10/25/16 Page 1of4 

GALINA KLETSER JAKOBSON 
NEV ADA BAR NO. 6708 
LINDA WENDELL HSU 
CALIFORNIA BAR NO. 162971 PRO HAC VICE 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanbreitman.com 
Email: lhsu@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

1 

Case No. 2: 15-cv-00321-JAD-GWF 

DECLARATION OF LINDA WENDELL 
HSU IN SUPPORT OF NAUTILUS 
INSURANCE COMPANY'S MOTION FOR 
FURTHER RELIEF UNDER 28 U.S.C.A. 
SECTION 2202 AWARDING (1) DEFENSE 
COSTS NAUTILUS INCURRED IN THE 
UNDERLYING ACTION, (2) PRE
JUDGMENT INTEREST, AND (3) POST
JUDGMENT INTEREST 
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Case 2:15-cv-00321-JAD-GWF Document 75 Filed 10/25/16 Page 2 of 4 

I, LINDA WENDELL HSU, declare as follows: 

1. I am an attorney at law, duly licensed to practice before the courts of the State of 

California and the United States District Court, Districts of California. I have been admitted as 

pro hac vice counsel for this instant action. I am a Partner with the law firm of Selman Breitman 

LLP, attorneys of record for Plaintiff Nautilus Insurance Company ("Nautilus") in this action. The 

facts and documents identified in this declaration are known to me personally and were obtained 

and prepared in the ordinary course of business in the representation of Nautilus in this matter. 

The facts set forth herein are known to me personally, and if called upon to testify, I could and 

would competently testify thereto. 

2. On behalf of Nautilus and pursuant to its authority, Selman Breitman was retained 

to investigate and evaluate Defendants Access Medical LLC, Robert Wood and Flournoy 

Management LLC's tender to Nautilus for defense and indemnity of the underlying cross-cross

complaint entitled "Cross-Complaint of Ted Switzer for Legal and Equitable Relief On Individual 

Claims on His Behalf and Derivative Claims on Behalf of Nominal Defendant Flournoy 

Management, LLC, 11 filed on or about June 3, 2013, in Fresno County Superior Court, Case No. 11 

CE 04395 JH (hereinafter "Underlying Action"). Selman Breitman is also coverage counsel for 

Nautilus in this action. 

3. Nautilus requested that our office review invoices submitted by Kravitiz, Schnitzer 

& Johnson for payment. Our office sent a letter to Kravitiz, Schnitzer & Johnson explaining 

deductions from the invoices for entries Nautili.:ts declined to pay as non-covered and enclosing 

payment in the amount of $10,013.50. A true and correct copy of the letter from my office to 

Kravitiz, Schnitzer & Johnson is attached to Nautilus's Index of Exhibits as Exhibit 5. 

4. On April 5, 2016, our office sent a letter to Kravitiz, Schnitzer & Johnson 

confirming that Nautilus had reserved the right to demand that its insureds reimburse Nautilus for 

defense fees and costs which Nautilus incurred in the defense of each of the Insureds in the 

Underlying Action. A true and correct copy of the letter from my office to Kravitiz, Schnitzer & 

Johnson is attached to Nautilus's Index of Exhibits as Exhibit 15. 
2 ·------·------------------------
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1 5. Our office never received a request from any of the insureds to stop paying defense 

2 costs on their behalf. 

3 I declare under penalty of pe~jury under the laws of the United States of America that the 

4 foregoing is true and correct. 

l-
J Executed this 25th day of October, 2016, at San Francisco, California. 

6 

7 
Isl Linda Wend~ll Hs . ..o.:u ____ _ 

LINDA WENDELL HSU 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 
Local Rule 5.1, service of the foregoing DECLARATION OF LINDA WENDELL HSU IN 
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER 
RELIEF UNDER 28 U.S.C.A. SECTION 2202 AWARDING (1) DEFENSE COSTS 
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT 
INTEREST, AND (3) POST-JUDGMENT INTEREST, was served on the 25th day of October, 
2016 via the Court's CMIECF electronic filing system addressed to all parties on the e-service list, 
as follows: 

Jordan P. Schnitzer 
KR.A VITZ, SCHNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Email: jschnitzer@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

4 

L. Renee Green 
KR.A VITZ, SCHNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Email: rgreen@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

Taylor G. Selim 
Hall Jaffe & Clayton 
7425 Peak Drive 
Las Vegas, NV 89128 
Phone: (702) 316-4111 
Facsimile: (702) 316-4114 
Email: tselim@lawhjc.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

Isl Pamela Sm,"°"it=h'----------
PAMELA SMITH 
An Employee of Selman Breitman LLP 
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 1of6 

GAUNA KLETSER JAKOBSON 
NEVADA BAR NO. 6708 
LINDA WENDELL HSU 
CALIFORNIA BAR NO. 162971 PRO HAC VICE 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanbreitrnan.com 
Email: lhsu@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED ST A TES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

1 

Case No. 2:15-cv-00321-.JAD-GWF 

DECLARATION OF RICHARD CONRAD IN 
SUPPORT OF NAUTILUS INSURANCE 
COMPANY'S MOTION FOR FURTHER 
RELIEF UNDER 28 U.S.C.A. SECTION 2202 
AW ARD ING (1) DEFENSE COSTS 
NAUTILUS INCURRED IN THE 
UNDERLYING ACTION, (2) PRE
JUDGMENT INTEREST, AND (3) POST
JUDGMENT INTEREST 
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 2 of 6 

I, RICHARD CONRAD, declare as follows: 

1. I am a Senior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). 

am an authorized agent for Nautilus for the purpose of making this declaration. 

2. I am the claims person at Nautilus most familiar with and primarily responsible for 

claim number 10067276 at issue in the underlying cross-complaint entitled "Cross-Complaint of 

Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and derivative 

claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3, 2013 in 

the underlying action entitled Ted Switzer, v. Flournoy Management, LLC, et al., Superior Court 

of California, County of Fresno, Case No. l 1CECG04395 ("Switzer Cross-Complaint"). The 

Switzer Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC 

("Access") and Flournoy Management, LLC ("Flournoy"), and insured Robert Clark Wood, II 

("Wood") (collectively "Insureds"). 

3. As a Senior Litigation Specialist, I have primary responsibility for maintaining the 

documents in the claim file for claim number 10067276. As such, I have personal knowledge of 

the facts contained in this declaration, either from my own personal knowledge or by reviewing 

the Nautilus claim file relevant to this case. If called up on to testify, I could and would 

competently testify thereto. 

4. All of the documents referenced in this declaration are in Nautilus's files and were 

kept by Nautilus in the ordinary course of Nautilus's business. 

5. The total amount Nautilus paid as defense costs for claim number 10007276 is 

$304,482.43. 

6. Nautilus issued policy number NB952426 to named insured Access Medical LLC, 

effective January 15, 2011 to January 15, 2012 ("Policy"). A true and correct copy of the Policy, 

bearing Bates numbers NIC-000001 to NIC-000051, is attached to Nautilus's Index of Exhibits as 

Exhibit 1. 

7. Access and Wood tendered the Switzer Cross-Complaint to Nautilus. Nautilus 

assigned claim number l 0067276 to Access and Wood's insurance claim pertaining to the Switzer 
2 
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 3 of 6 

Cross-Complaint. 

8. On May 19, 2014, Nautilus issued a reservation of rights letter to Access and Wood 

setting forth Nautilus's agreement to provide Access and Wood with a defense of the Switzer 

Cross-Complaint, subject to a full and complete reservation of rights to disclaim coverage and 

withdraw from defense, including the right to reimbursement of defense fees should it be 

determined that Nautilus has no duty to defend or indemnify Access and/or Wood in the Switzer 

Cross-Complaint. A true and correct copy of the May 19, 2014 reservation of rights letter, bearing 

Bates numbers NIC-000213 to NIC-000226, is attached to Nautilus's Index of Exhibits as Exhibit 

2. 

9. On October 2, 2014, Nautilus issued a supplemental reservation of rights letter to 

Access and Wood. In this letter, Nautilus reiterated its full and complete reservation of rights to 

disclaim coverage and withdraw from defense, including the right to reimbursement of defense 

fees should it be determined that Nautilus has no duty to defend or indemnify Access and/or Wood 

in the Switzer Cross-Complaint. Nautilus also advised Access and Wood of their option to select 

independent counsel. A true and correct copy of the October 2, 2014 supplemental reservation of 

rights letter, bearing Bates number NIC-000228 to NIC-000241, is attached to Nautilus's Index of 

Exhibits as Exhibit 3. 

10. Nautilus never received a request from Access and Wood to stop paying defense 

costs on their behalf. 

11. Nautilus routinely audits the bills submitted to it by vendors and makes deductions. 

For example, Nautilus makes deductions for excessive time spent on a particular task, time spent 

on matters unrelated to the defense of its insureds or tasks that should be performed by a paralegal 

or administrative assistant. Nautilus then pays the remaining balance due to the vendor after 

deductions. 

12. Wild, Carter & Tipton was hired as independent counsel for Access Medical and 

Wood. Nautilus paid for invoices submitted by Wild, Cmier & Tipton dated November 1, 2015 to 

October l, 2016. A true and correct copy of invoices 1 submitted by Wild, Carter & Tipton to 

1 The invoices have been filed with redactions. 
3 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 248 of 267

NV Sup Ct CQ - Joint Appendix00558



Page 496

1 

2 

3 

4 

s 

6 

"/ 

8 

9 

10 

11; 11 
...-l 
...-l 

§~ 
12 

s <t, 13 -l 

.,.,... !-

·- <t, 14 Q) VJ 
;..... ;;.... 

WJ 
~z 15 cG 

~8 ro i-s <t, 
16 

- 17 Q) 
(/) 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

352414.2 3892.35805 

Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 4 of 6 

Nautilus for payment are attached to Nautilus's Index of Exhibits as Exhibit 4. The total amount 

Nautilus paid Wild, Carter & Tipton under claim number 10067276 is $37,970.88. 

13. Defendants' counsel in this action, Kravitz, Schnitzer & Johnson submitted invoices 

for payment to Nautilus for fees and costs incurred from October 21, 2013 through March 18, 

2014. Nautilus sent the invoices to Selman Breitman to review. A true and correct copy of a Jetter 

sent by Ms. Hsu to Kravitz, Schnitzer & Johnson explaining Nautilus's deductions from the 

invoices and enclosing payment is attached to Nautilus's Index of Exhibits as Exhibit 5. The total 

amount Nautilus paid Kravitz, Schnitzer & Johnson under claim number 10067276 is $10,013.50. 

14. Wolf & Wyman LLP was hired as panel defense counsel for Access and Wood. 

Nautilus paid Wolf & Wyman LLP at a rate of $170/hour for partners. Wolf & Wyman LLP 

submitted invoices to Nautilus for payment dated June 24, 2014 to June 22, 2016. A true and 

correct copy of the invoices submitted by Wolf & Wyman LLP for payment are attached to 

Nautilus's Index of Exhibits as Exhibit 6. The total amount Nautilus paid Wolf & Wyman LLP 

under claim number 10067276 is $94,647.79. 

15. Gordon Rees replaced Wolf & Wyman LLP as defense counsel for Access and 

Wood. Nautilus agreed to pay Gordon Rees a rate of $265/hour for partners and $225/hour for 

associates. Gordon Rees submitted invoices to Nautilus for payment dated May 16, 2016 to 

August 25, 2016. A true and correct copy of the invoices submitted by Gordon Rees for payment 

arc attached to Nautilus's Index of Exhibits as Exhibit 7. The total amount Nautilus paid Gordon 

Rees was $76,796.63. 

16. A forensic accountant, Hemming Morse LLP, was hired by Gordon Rees to aid in 

the defense of Access and Wood. Gordon Rees forwarded invoices from Hemming Morse LLP to 

Nautilus for payment. A true and correct copy of the invoices for Hemming Morse LLP are 

attached to Nautilus's Index of Exhibits as Exhibit 8. The total amount Nautilus paid Hemming 

Morse LLP is $80,593.63. 

17. Nautilus also received invoices for Access and Wood's portion of costs incurred for 

a discovery facilitator, Downing Aaron. A true and correct copy of the correspondence requesting 

payment for Access and Wood's po1tion of the costs of the discovery facilitator is attached to 
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 5 of 6 

Nautilus's Index of Exhibits as Exhibit 9. The total amount Nautilus paid for Downing Aaron is 

$2,960. 

18. Nautilus received an invoice from JAMS for Access and Wood's costs related to 

mediation. A true and correct copy of the invoice from JAMS is attached to Nautilus's Index of 

Exhibits as Exhibit 10. The total amount Nautilus paid JAMS is $1,500. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed thisdY.l\ay of October, 2016, at Scottsdale, Arizona. 

RICHARD CONRAD 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 
Local Rule 5.1, service of the foregoing DECLARATION OF RICHARD CONRAD IN 
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER 
RELIEF UNDER 28 U.S.C.A. SECTION 2202 AWARDING (1) DEFENSE COSTS 
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT 
INTEREST, AND (3) POST-.JUDGMENT INTEREST , was served on the 25th day of October, 
2016 via the Court's CM/ECF electronic filing system addressed to all parties on the e-service list, 
as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702)362-6666 
Facsimile: (702) 362-2203 
Email: jschnitzer@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

6 

L. Renee Green 
KRAVITZ, SCHNITZER & JOHNSON 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702)362-6666 
Facsimile: (702) 362-2203 
Email: rgreen@ksjattorneys.com 

Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

Taylor G. Selim 
Hall Jaffe & Clayton 
7425 Peak Drive 
Las Vegas, NV 89128 
Phone: (702) 316-4111 
Facsimile: (702) 3l6A114 
Email: tselim@lawhjc.com 

Attorneys for Defendant FLOURNOY 
MANAGEMENT, LLC 

Isl Pamela Smith 
PAMELA SMITH 
An Employee of Selman Breitman LLP 
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Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 1 of 5 

MPSJ 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415. 979.2099 
Email: gjakobson@selmanlaw.com 
Email: lhsu@sclmanlaw.com 
Email: qle@selmanlaw.com 

Attorneys for PlaintiffNAUTILUS 
INSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

Case No. 2: 15-cv-00321-JAD-GWF 

INDEX OF EXHIBITS IN SUPPORT OF 
PLAINTIFF NAUTILUS INSURANCE 
COMPANY'S MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

Complaint Filed: 
Discovery Cut-Off: 
Motion Cut-Off: 
Trial Date: 

February 24, 2015 
November 18, 2015 
January 18, 2016 
None set 

Filed concunently with: Motion and 
Memorandum of Points and Authorities; 
Declaration of Dennis J. Curran; Declaration of 
Linda Wendell Hsu; and Request for Judicial 
Notice 
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Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 2 of 5 

Plaintiff Nautilus Insurance Company ("Nautilus") hereby submits the following Index of 

Exhibits in support of its motion for partial summary judgment: 

----------,-------------------------------
EXHIBIT 

1. 

DESCRIPTION 

The original complaint entitled "Complaint for Enforcement of Limited 
Liability Company Member Information and Inspection Rights," filed in 
the underlying action entitled Ted Switzer v. Flournoy Management, LLC, 
Superior Comi of California, County of Fresno, Case No. 11 CECG04395, 
filed on December 27, 2011 (hereinafter "Underlying Action"). 

Request for Judicial Notice ~ 1. 

·~--·-~-·---------------+--------------------------------·--··-·--~----

2. 

3. 

4. 

5. 

The "Second Amended _Cross-Complaint of Flournoy" filed in the 
Underlying Action on or about November 16, 2012. 

Request for Judicial Notice~ 2 . 

The "Wood's Second Amended Cross-Complaint" filed in the Underlying 
Action on or about August 31, 2015. 

Request/or Judicial Notice~ 3. 

The "Judgment of Dismissal Re The Second Amended Cross-Complaint 
of Flournoy Management, LLC" filed in the Underlying Action on August 
31,2015. 

Request for Judicial Notice~ 4. 

The "Cross-Complaint of Ted Switzer For Legal And Equitable Relief On 
Individual Claims On His Behalf And Derivative Claims On Behalf Of 
Nominal Defendant Flournoy Management, LLC" filed in the Underlying 
Action on or about June 3, 2013. 

Request for Judicial Notice~ 5. 

~--------------------"-------------------------------- --------------------------------------
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Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01115/16 Page 3 of 5 

-··--------------------------·-----~--·--·---.--· 

EXHIBIT DESCRIPTION 
t--------·-----------------·-------------·~-~ 

6. Nautilus's reservation of rights letter issued to Defendant Access Medical 
LLC, dated May 19, 2014, and bearing Bates numbers NIC-000213 to 
NIC-000226. 

Declaration ofDan Curran~ 5. 

-----------------+----·------------·--------------·----

7. 

8. 

Nautilus's supplemental reservation of rights letter issued to Defendant 
Access Medical LLC, dated October 2, 2014, and bearing Bates numbers 
NIC-000228 to NIC-000241. 

Declaration of Dan Curran~ 6. 

Nautilus's reservation of rights letter issued to Defendant Flournoy 
Management LLC, dated October 17, 2014, and bearing Bates numbers 
NIC-000243 to NIC-000255. 

Declaration of Dan Curran ~ 7. 

------·----------+----·---------·-------------·----.. ----------.. 

9. Nautilus policy number BN952426 to named insured Access Medical 
LLC, effective January 15, 2011 to January 15, 2012, bearing Bates 
numbers NIC-000001 to NIC-000051. 

Declaration of Dan Curran~ 8 . 

t------··-----l-------------------------~---

10. 

11. 

A series of emails sent by Ms. Jacquie Weide, Operations Manager of 
Access, to Deborah Fanning at Santa Barbara Cottage Hospital, bearing 
Bates number NIC-000349 to NIC-000350. 

Declaration of Linda Wendell Hsu~ 3. 

The "Law And Motion Minute Order" filed in the Underlying Action on 
or about August 13, 2015. 

Request for Judicial Notice~ 6. 
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DATED: January 15, 2016 SELMAN BREITMAN LLP 

By: Isl Linda Wendell Hsu 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Phone: 415. 979 .2066 
Facsimile: 415.979.2099 
Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 
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CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 

Local Rule 5.1, service of the foregoing INDEX OF EXHIBITS IN SUPPORT OF PLAINTIFF 

NAUTILUS INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT, was served 

this 15th day of January 2016, via the Court's CMIECF electronic filing system addressed to all 

parties on the e-servicc list, as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON, 
CHTD. 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Email: j schnitzer@ksjattorneys.com 
Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

4 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las.Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 
Attorneys for Defendants FLOURNOY 
MANAGEMENT, LLC 

Isl Linda Wendell Hs~u __ 
LINDA WENDELL HSU 

An Employee of Selman Brcitman LLP 
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EXHIBIT 10 
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Karen Jones 

From: 
Sent 
To: 
Subject: 

Hi Deborah-

Jacquie Weide <jacquie.weide@gmail.com> 
Monday, July 25, 2011 6:15 PM 

Deborah Fanning 
Re: Contract Information 

We use Alphatec Spine products_ Alphatec Spine is located in Carlsbad, CA and manufactures all of their products onsite. I believe Dr. Early & Dr. 
Kahmann were using Alphatec's implants but their Distributor in the California area is now banned from selling Alphatec implants. We are in Las 
Vegas and have been using their products here for 2 years. Alphatec recently contacted us and asked that we take over the Califormia region as well. 

I am currently contracted with all of the large facilities in Las Vegas and I know that the Materials Managers here can attest to our affordability (we 
are always lower than Stryker, Medtronics, etc.) and professionalism. I would be happy to send you anything you need regarding 50lk, etc. if you 
are not familiar with Alphatec. 

I know many of the hospitals I work with now have construct pricing. lfso, can you please send me that information and I will be happy to put 
together a price catalog, W9, and liability insurance package for your review. Thank you very much! 

Jacquie Weide 

On Mon, Jul 25, 2011 at 5:22 PM, Deborah Fanning <dfanning@sbch.org> wrote: 

Hello Jacquie, 

I am the Clinical Manager of Materials for Surgery at SBCH. Which Doctor is interested in using your spinal implants? I would like to see 
information related to the products you carry, FDA approval, cost analysis and so forth. Which company (manufacturer) are you representing, we 
are familiar with most, have not heard of your organization Access Orthopedic Medical Group. 

Have a good evening, 

Deborah 
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From: Jacquie Weide [mailto:iacauie.weide@gmail.com] 
Sent: Monday, July 25, 2011 4:27 PM 
To: Deborah Fanning 
Subject: Contract Information 

Hi Ms. Fanning-

-------------------·-·----·--·-·-----

I am interested in obtaining a contract with your facility to provide spinal implants. Would you be the person I need to speak with? Thank you! 

Jacquie Weide 

Access Orthopedics Medical Goup 

Operations Manager 

2 

0 
$l.J 
(J) 

CD 
N 
I-" 
01 

I 

CJ 
< 

I 

0 
0 
w 
N 
I-" 

I 
c..... 
)> 
0 

I 

GJ 
~ 
Tl 

0 
0 
CJ 
c 
3 
CD 
::::l -w 
(j) 

I 

I-" 
0 

I! 
CD 
0.. 

~-\ 0 
I-" 

I --./ I-" 
Ul --I-" 
(j) 

\J 
$l.J 

(.Q 

<D 
w 
0 -w 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 259 of 267

NV Sup Ct CQ - Joint Appendix00569



Page 507

Case 2:15-cv-00321-,JAD-GWF Document 36-11 Filed 01/15/16 Page 1of8 

EXHIBIT 11 
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SUPERIOR COURT OF CALIFORNIA • COUNTY OF FRESNO 
Civil Department - Non-Limited 

TITLE OF CASE: 

Ted Switzer vs Flournoy Management 

LAW AND MOTION MINUTE ORDER 
,... .. 
Hearing Date: August 13, 2015 
Department: 501 

C~;rt c~~~ L. Whipple 
Appearing Parties: 
Plaintiff: 
Counsel: 

D 
D Continued to 0 Set for at 

Case Number: 

11 CECG04395 
Hearing Type: Motion- Strike/ Demurrer 
Judge/Temporary Judge: Mark Snauffer 
Reporter/Tape: Not Reported 

Defendant: 
Counsel: 

Dept. for ---------
D Submitted on points and authorities with/without argument. 0 Matter is argued and submitted. 

D Upon filing of points and authorities. 

[] Motion is granted 0 in part and denied in part. 

D Taken under advisement. 

0 Motion is denied D with/without prejudice. 

D Demurrer D D sustained 
overruled with ------- days to D answer D amend 

00 Tentative ruling becomes tl1e order of the court. 

00 Pursuant to CRC 391 (a) and CCP section 1019.S(a). no further order is necessary. The minute order adopting 
the tentative ruling serves as the order of the court. 

[RJ Service by the clerk will constitute notice of the order. 

[] See attached copy of Tentative Ruling. 

D Judgment debtor ----------------------- sworn and examined. 

D Judgment debtor ------------------------ foiled to appear. 
Bench warrant issued in the amount of$----·--------

Judgment: 

D Money damages 
Principal $ ___ _ 

entered in the amount of: D Default 
Interest $ 

0 Other --------
---- Costs $ ---- Attorney fees $ Total$ __ _ 

D Claim of exemption 0 granted D denied. Court orders withholdings modified lo$ ___ per ___ _ 

Further, court orders: 

D Monies held by levying officer to be D released to judgment creditor. D returned to judgment debtor. 

D $ --··--- to be released to judgment creditor and balance returned to judgment debtor. 

D Levying Officer, County of , notified. D Writ to issue 

0 Notice to be filed within 15 days. D Restitution of Premises 

0 Other: _____ _ 

BCV-14 El 1-01 
Mandatory Form LAW AND MOTION MINUTE ORDER 
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(20) 

Re: 

Hearing Date: 

Motion: 

Tentative Ruling: 

Tentative Ryllog 

Switzer v. Flournoy Management, LLC, et al., Superior 
Court Case No. 11 CECG04395 

August 13, 2015 (Dept. 501) 

Demurrers and Motions' to Strike Answers to Ted 

Switzer's Cross-Complaint 

To sustain the demurrers to the second throwgh twentieth affirmative 
defenses of Robert Wood's Answer to Switzer's Cross-Complaint, with leave to 
amend as to the second through eighteenth affirmative defenses only. (Code 
Civ. Proc. § 430.20(a) .) 

To sustain the demurrer to all twenty affirmative defenses in FIOl.Jrnoy 
Management's Answer to Switzer's Cross-Complaint, with leave to amend 
granted only as to the nineteenth affirmative defense. (Code Civ. Proc.§ 
430.20(0).) To take the motion to strike off calendar as moot in light of the ruling 
on the demurrer. 

To take the demurrer to the McCormick cross-defendants' answer off 
calendar in light of the filing of an amended answer on June 29, 2015. (Code 
Civ. Proc.§ 472.) 

Where leave to amend is granted, the amended pleading may be filed 
within 1 O days of service of the order by the clerk. All new allegations shall be 
placed in boldface type. 

Explanation: 

Wood filed a response stating that he does not oppose the demurrer, 
agreeing to sustaining of all demurrers, including without leave to amend as to 
the nineteenth and twentieth affirmative defenses. 

The demurrers to the first through eighteenth affirmative defenses asserted 
by Flournoy are sustained because the Cross-Complaint asserts no cause of 
action again.st, allege no liability and seeks no relief against Flournoy. Though 
nominally named as a defendant Flournoy is actualiy a plaintiff in the eyes of 
ill(:;; law. (Blue Weder Sunset, LLC v. Markowitz (2011) 192 Cal.App.4th 477, 489.) 
As a nominal defendant, an LLC is permitted to argue that the claimant lacks 
standing to file a derivative action, but is prohibited from defending the actlon 
on the merits (such as asserting the statute of limitations or arguing that any of 
the claims are factually deficient). That is because such claims, raised by 
demurrer, may be asserted only by the party against whom the complaint was 
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filed. (Id. at fn. 12.) It stands to reason that if a nominal defendant cannot raise 
such defenses by way of demurrer, it cannot either by way of answer. 

The nineteenth affirmative defense alleges that Switzer failed to take the 
steps necessary and failed to provide written notice as required under 
Corporations· Code section 800, and the claim is therefore barred. Section 800 
governs the filing of derivative claims on behalf of corporations. The filing o( 
derivative claims on behalf of limited liability companies, such as Flournoy, is 
governed by Corporations Code section 17501. Accordingly, the nineteenth 
affirmative defense fails to state facts sufficient to state an affirmative defense. 
(Code Civ. Proc.§ 430.20.} 

The twentieth affirmative defense is not an affirmative defense at all. 
Flournoy merely reserves the right to plead additional affirmative defenses, yet 
unstated. 

Pursuant to Cal. Rules of Court, Rule 3. l 312(a) and Code Civ. Proc.§ 
1019.S(a), no further written order is necessary. The minute order adopting this 
tentative ruling will serve as the order of the court and service by the clerk will 
constitute notice of the order. 

Tentative Ruling 
Issued By: ~ on 0 /.i:d1.r 

'(JUCigE;.lnjtials) ' ( od'te) 
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SUPERIOR COURT Of CALIFORNIA • COUNTY OF FRESNO 
Civil Department· Non-Limited 
l 130 "O" Street 
Fresno. CA 93724-0002 
(559)457-1900 

TITLE OF CASE: 

Ted Switzer vs Flournoy Management 
-

CLERK'S CERTIFICATE OF MAILING 

Name and address of person served: 

FOR COURT USE ONLY 

CASE NUMBER: 

Gregory L. Altounian 
Attorney ot Law 

11 CECG04395 

295 West Cromwell Ave Ste. 104 
Fresno CA 93711 

CLERK'S CERTIFICATE OF MAILING 

-

--

I certify that I am not a party to this cause and that a true copy of Minute Order/ Tentative Ruling was mailed first 
class, postage fully prepaid, In a sealed envelope addressed as shown below, and that the notice was mailed 
at Fresno, California, on: 

Date: August 14, 2015 Clerk, by ____ _,,._~"""--'-=·-~1-(l~C<.-, --'-~----· Deputy 

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711 
Joy A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor. San Luis Obispo CA 93401 
Stephen T. Clifford, Clifford & Brown, Bank of America Building, 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301 
Jordon P. Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123 
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, Irvine CA 92612-7531 

BGN-06 R09-00 CLERK'S CERTIFICATE OF MAILING 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 264 of 267

NV Sup Ct CQ - Joint Appendix00574



Page 512

Case 2:15-cv-00321-JAD-GWF Document 36-11 Filed 01/15/16 Page 6 of 8 

SUPERIOR COURT OF CALIFORNIA • COUNTY OF FRESNO 
Civil Department · Non-Limited 
1130 "O" Street 
Fresno, CA 93724-0002 
(559)457-1900 

TITLE OF CASE: 

Ted Switzer vs Flournoy Management 

CLERK'S CERTIFICATE OF MAILING 

Name and address of person served: 

FOR COURT USE ONLY 

11CECG04395 

Jay A. Hieatt 
Hall Hieatt & Connelly LLP 
1319 Marsh Street, Second Floor 
San Luis Obispo CA 93401 

CLERK'S CERTIFICATE OF MAILING 

I certify that I am not a party to this cause and that a true copy of the Minute Order/ Tentative Ruling was moiled 
first class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed 
at Fresno, California, on: 

Date: August 14, 2015 Clerk, by _______ ~-~_.......,~-"-l'tf2--tt'-&=----' Deputy 

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711 
Jay A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401 
Stephen T. Clifford, Clifford & Brown, Bank of America Building, 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301 
Jordan P. Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123 
Eric T. Lamhofer, Wolfe & Wyman LLP, 230 l Dupont Drive Suite 300, Irvine CA 92612-7531 

BGN"06 R09"00 CLERK'S CERTIFICATE OF MAILING 
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SUPERIOR COURT Of CALIFORNIA • COtJNTY OF FRESNO 
Civil Department - Non-Limited 
1130 "O" Street 
Fresno, CA 93724-0002 
(559)457-1900 

TITLE OF CASE: 

Ted Switzer vs Flournoy Management 

CLERK'S CERTIFICATE OF MAILING --
Name and address of person served: 

FOR COURT USE ONLY 

CASE NUMBER: 

Stephen T. Clifford 
Clifford & Brown 

11 CECG04395 

Bank of America Building 
1430 Truxtun Ave Ste. 900 
Bakersfield CA 93301 

CLERK'S CERTIFICATE OF MAILING 

_............_ ___ 

I certify that I am not a party to this cause and that a true copy of Minute Order I T entotive Ruling was mailed 
first class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed 
at Fresno, California. on: 

Date: August 14. 2015 

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711 
.Jay A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor. San Luis Obispo CA 93401 
Stephen T. Clifford. Clifford & Brown, Bank·of America Building. 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301 
Jordan P. Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123 
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, Irvine CA 92612-7531 

BGN-06 R09·00 CLERK'S CERTIFICATE OF MAILING 
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SUPERIOR COURT OF CALIFORNIA • COUNTY OF FRESNO 
Clvll Department • Non-Limited 
1100 Van Ness Aveune 
Fresno, CA 93724-0002 
(559)457-2000 

TITLE OF CASE: 

Ted Switzer vs Flournoy Management 

CLERK'S CERTIFICATE OF MAILING 
-·--
Name and address of person served: 

FOR COURT USE ONLY 

CASE NUMBER: 

Eric T. Lamhofer 
Wolfe & Wyman LLP 

11 CECG04395 

2301 Dupont Drive Suite 300 
Irvine CA 92612-7531 

CLERK'S CERTIFICATE OF MAILING 

--

I certify that I am not a party to this cause and that a true copy of the Minute Order I Tentative Ruling was mailed 
first class, postage fully prepaid, In a sealed envelope addressed as shown below, and that the notice was moiled 
at Fresno, California, on: 

Date: August 14, 2015 Clerk, by /._..uA ' {£; , Deputy __ .._....~~<(2 ............... -

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711 
Jay A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401 
Stephen T. Clifford. Clifford & Brown, Bank of America Building, 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301 
Jordan P. Schnitzer. Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123 
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, Irvine CA 92612-7531 

BGN-06 R09-00 
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Appeal No. 17-16265 (lead); 17-16272, 17-16273 

INTHE 
UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

NAUTILUS INSURANCE COMPANY, 

Plaintiff-Appellant-Cross-Appellee, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK WOOD II; 
FLOURNOY MANAGEMENT, LLC, 

Defendants-Appellees-Cross-Appellants. 

On Appeal From the United States District Court, 
for the District of Nevada 

The Honorable Jennifer A. Dorsey, United States District Judge 
Case No. 2:15-CV-00321-JAD 

NAUTILUS INSURANCE COMPANY'S 
EXCERPTS OF RECORD 

VOLUME4 OF4 

LINDA WENDELL HSU, ESQ 
JENNIFER WAHLGREN, ESQ 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 

Attorneys for Plaintiff-Appellant-Cross-Appellee 
NAUTILUS INSURANCE COMPANY 
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VOLUME 1 

TAB# PAGE# DESCRIPTION DKT.# 

1 1 Nautilus's Notice of Appeal 105 
2 5 Order Entered by the U.S. District Court, District 102 

ofNevada on May 18, 2017 
3 12 Judgment Entered In Favor of Nautilus on 71 

September 27, 2016 
4 13 Order Entered By The U.S. District Court, 70 

District ofNevada on September 27, 2016 

VOLUME2 

TAB# PAGE# DESCRIPTION DKT.# 

5 24 Index of Exhibits In Support of Nautilus's 77 
Motion for Further Relief Under Section 2202 

6 29 Exhibit 2 to Index of Exhibits - Nautilus's May 77-2 
19, 2014 Reservation of Rights Letter 

7 44 Exhibit 3 to Index of Exhibits - Nautilus's 77-3 
October 2, 2014 Reservation of Rights Letter 

8 59 Exhibit 4 to Index of Exhibits - Invoices 77-4 
Submitted by Wild, Carter & Tipton to Nautilus 
for Payment (redacted) 

9 96 Exhibit 5 to Index of Exhibits - Letter on Behalf 77-5 
ofNautilus to Kravitz, Schnitzer & Johnson 
Enclosing Payment (redacted) 

10 101 Exhibit 6 to Index of Exhibits - Invoices 77-6 & 
Submitted by Wolf & Wymann LLP to Nautilus 77-7 
for Payment (redacted) 

11 226 Exhibit 7 to Index of Exhibits - Invoices 77.8 
Submitted by Gordon & Rees to Nautilus for 
Payment (redacted) 
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VOLUME3 

TAB# PAGE# DESCRIPTION DKT.# 

12 252 Exhibit 8 to Index of Exhibits - Invoices 77.9 
Submitted by Hemming Morris LLP to Nautilus 
For Payment (redacted) 

13 273 Exhibit 9 to Index of Exhibits - Correspondence 77.10 
Regarding Payment on Access Medical LLC and 
Mr. Wood's behalf 

14 275 Exhibit 10 to Index of Exhibits - Invoices 77.11 
Submitted by JAMS to Nautilus for Payment 

15 277 Exhibit 11 to Index of Exhibits - Invoices 77.12 & 
Submitted by Hall Hieatt & Connely to Nautilus 77.13 
for Payment (redacted) 

16 417 Exhibit 12 to Index of Exhibits - Invoices 77.14 
Submitted by McCormick Barstow to Nautilus 
for Payment (redacted) 

17 445 Exhibit 13 to Index of Exhibits - Invoices 77.15 
Submitted by Amy R. Lovegren-Tipton to 
Nautilus for Payment (redacted) 

18 467 Exhibit 14 to Index of Exhibits - Nautilus's 77.16 
October 17, 2014 Reservation of Rights Letter to 
Flournoy 

19 481 Exhibit 15 to Index of Exhibits - Nautilus's April 77.17 
5, 2016 Reservation of Rights Letter 

20 484 Declaration of Kenneth Richard In Support of 76 
Nautilus's Motion for Further Relief Under 
Section 2202 

21 489 Declaration of Linda Hsu In Support of 75 
Nautilus's Motion for Further Relief Under 
Section 2202 

22 493 Declaration of Richard Conrad In Support of 74 
Nautilus's Motion for Further Relief Under 
Section 2202 

23 499 Index of Exhibits In Support of Nautilus's 36 
Motion for Partial Summary Judgment 

24 504 Exhibit 10 to Index of Exhibits - Emails from 36.10 
Ms. Weide to Ms. Fanning 

11 
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TAB# PAGE# DESCRIPTION DKT.# 

25 507 Exhibit 11 to Index of Exhibits - "Law and 36.11 
Motion Minute Order" filed in the California 
Superior Court, County of Fresno 

VOLUME4 

TAB# PAGE# DESCRIPTION DKT.# 

26 515 Request for Judicial Notice In Support of 35 
Nautilus's Motion for Partial Summary Judgment 

27 519 Declaration of Linda Hsu In Support of 34 
Nautilus's Motion for Partial Summary Judgment 

28 522 Declaration of Dan Curran In Support of 33 
Nautilus's Motion for Partial Summary Judgment 

29 526 Access Medical LLC's and Robert Wood's 21 
Answer 

30 535 Flournoy Management LLC's Answer 20 
31 542 Waiver of Service as to Flournoy Management 15 

LLC 
32 543 Waiver of Service as to Robert Clark Wood 14 
33 544 Waiver of Service as to Access Medical LLC 13 
34 545 Nautilus's Complaint for Declaratory Relief 1 
35 555 Exhibit 1 to Complaint - Cross-Complaint of 1-1 

Mr. Switzer 
36 615 Exhibit 2 to Complaint - Insurance Policy 1-2 
37 667 Docket Sheet from the District Court of Nevada n/a 
38 Certificate of Service n/a 

l1l 
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Case 2:15-cv-00321-JAD-GWF Document 35 Filed 01/15/16 Page 1of4 

MPS.J 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-453 7 
Telephone: 415. 979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanlaw.com 
Email: lhsu@selmanlaw.com 
Email: qle@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

Case No. 2: 15-cv-00321-JAD-GWF 

REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF PLAINTIFF NAUTILUS 
INSURANCE COMPANY'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

Complaint Filed: 
Discovery Cut-Off: 
Motion Cut-Off: 
Trial Date: 

February 24, 2015 
November 18, 2015 
January 18, 2016 
None set 

Filed concurrently with: Motion and 
Memorandum of Points and Authorities; 
Declaration of Dennis J. Curran; Declaration of 
Linda Wendell Hsu; and Index of Exhibits 

·---------~-
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Case 2:15-cv-00321-JAD-GWF Document 35 Filed 01/15/16 Page 2 of 4 

Pursuant to Rule 201 (b )(2) of the Federal Rules of Evidence, Plaintiff Nautilus Insurance 

Company ("Nautilus") hereby requests that the Court take judicial notice of the following 

documents in support of Nautilus's Motion for Partial Summary Judgment: 

1. Attached to Nautilus's Index of Exhibits as Exhibit 1 is a true and correct copy of 

the original complaint entitled "Complaint for Enforcement of Limited Liability Company 

Member Information and Inspection Rights," filed in the underlying action entitled Ted Switzer v. 

Flournoy Management, LLC, Superior Court of California, County of Fresno, Case No. 

11 CECG04395, filed on December 27, 2011 (hereinafter "Underlying Action"). 

2. Attached to Nautilus's Index of Exhibits as Exhibit 2 is a true and correct copy of 

the "Second Amended Cross-Complaint of Flournoy" filed in the Underlying Action on or about 

November 16, 2012. 

3. Attached to Nautilus's Index of Exhibits as Exhibit 3 is a true and correct copy of 

the "Wood's Second Amended Cross-Complaint" filed in the Underlying Action on or about 

August 31, 2015. 

4. Attached to Nautilus's Index of Exhibits as Exhibit 4 is a true and correct copy of 

the "Judgment of Dismissal Re The Second Amended Cross-Complaint of Flournoy Management, 

LLC" filed in the Underlying Action on August 31, 2015 . 

5. Attached to Nautilus's Index of Exhibits as Exhibit S is a true and correct copy of 

the "Cross-Complaint of Ted Switzer For Legal And Equitable Relief On Individual Claims On 

His Behalf And Derivative Claims On Behalf Of Nominal Defendant Flournoy Management, 

LLC" filed in the Underlying Action on or about June 3, 2013. 

6. Attached to Nautilus's Index of Exhibits as Exhibit 11 is a true and correct copy of 

the "Law And Motion Minute Order" filed in the Underlying Action on or about August 13, 2015. 
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Case 2:15-cv-00321-JAD-GWF Document 35 Filed 01/15/16 Page 3 of 4 

DATED: January 15, 2016 SELMAN BREITMAN LLP 

By: Isl Linda Wendell Hsu 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Phone: 415.979.2066 
Facsimile: 415.979.2099 
Attorneys for Plaintiff NAUTILUS 
INSURANCE COMP ANY 

2 
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Case 2:15-cv-00321-JAD-GWF Document 35 Filed 01/15/16 Page 4 of 4 

CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 

Local Rule 5.1, service of the foregoing REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF 

PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT, was served this 15TH day of January 2016, via the Co mi's CMIECr electronic filing 

system addressed to all parties on the e-service list, as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON, 
CHTD. 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Emai 1: j schni tzer@ksj attorneys. com 
Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

3 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 
Attorneys for Defendants FLOURNOY 
MANAGEMENT, LLC 

Isl Linda Wendell Hsu 
---L...,,..IN=D-A~W:::-:::::::'E.NDELL HSU 

An Employee of Selman Breitman LLP 
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Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01115/16 Page 1 of 3 

MPSJ 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanlaw.com 
Email: lhsu@selmanlaw.com 
Email: qle@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

Case No. 2: l 5-cv-00321-JAD-GWF 

DECLARATION OF LINDA WENDELL 
HSU IN SUPPORT OF PLAINTIFF 
NAUTILUS INSURANCE COMPANY'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

Complaint Filed: 
Discovery Cut-Off: 
Motion Cut-Off: 
Trial Date: 

February 24, 2015 
November 18, 2015 
January 18, 2016 
None set 

Filed concurrently with: Motion and 
Memorandum of Points and Authorities; 
Declaration of Dennis J. Curran; Request for 
Judicial Notice; and Index of Exhibits 
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Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01/15/16 Page 2 of 3 

I, LINDA WENDELL HSU, declare as follows: 

I. I am an attorney at law, duly licensed to practice before the courts of the State of 

. California and the United States District Court, Districts of California. I have been admitted as 

pro hac vice counsel for this instant action. I am a Partner with the law firm of Selman Breitman 

LLP, attorneys of record for Plaintiff Nautilus Insurance Company ("Nautilus") in this action. The 

facts and documents identified in this declaration are known to me personally and were obtained 

and prepared in the ordinary course of business in the representation of Nautilus in this matter. 

The facts set forth herein are known to me personally, and if called upon to testify, I could and 

would competently testify thereto. 

2. On behalf of Nautilus and pursuant to its authority, Selman Breitman was retained 

to investigate and evaluate Defendants Access Medical LLC, Robert Wood and Flournoy 

Management LLC's tender to Nautilus for defense and indemnity of the underlying cross-cross

complaint entitled "Cross-Complaint of Ted Switzer for Legal and Equitable Relief On Individual 

Claims on His Behalf and Derivative Claims on Behalf of Nominal Defendant Flournoy 

Management, LLC," filed on or about June 3, 2013, in Fresno County Superior Court, Case No. 11 

CE 04395 JH (hereinafter "Switzer Cross-Complaint"). 

3. As part of Selman Breitman's investigation regarding the Defendants' tender of the 

Switzer Cross-Complaint, our office came across documents that include a series of emails sent by 

Ms. Jacquie Weide, Operations Manager of Access, to Deborah Fanning at Santa Barbara Cottage 

Hospital. A true and correct copy of this series of emails, bearing Bates number NTC-000349 to 

NIC-000350, are attached to Nautilus's Index of Exhibits as Exhibit 10. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed this 15th day of January, 2016, at San Francisco, California. 

Isl Linda Wendell Hsu 

LINDA WENDELL HSU 
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Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01/15/16 Page 3 of 3 

CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 

Local Rule 5.1, service of the foregoing DECLARATION OF LINDA WENDELL HSU IN 

SUPPORT OF PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR PARTIAL 

SUMMARY JUDGMENT, was served this 15111 day of January 2016, via the Court's CMIECF 

electronic filing system addressed to all parties on thee-service list, as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON, 
CHTD. 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702)362-6666 
Facsimile: (702) 362-2203 
Email: jschnitzer@ksjattorneys.com 
Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

2 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: james@harperlawlv.com 
Attorneys for Defendants FLOURNOY 
MANAGEMENT, LLC 

Isl Linda Wendell Hsu 
LINDA WENDELL HSU 

An Employee of Selman Breitman LLP 

---------------------------------------
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Case 2:15-cv-00321-JAD-GWF Document 33 Filed 01/15/16 Page 1of4 

MPSJ 
Galina Kletser Jakobson 
Nevada Bar No. 6708 
Linda Wendell Hsu (pro hac vice) 
California Bar No. 162971 
Quyen Thi Le (pro hac vice) 
California Bar No. 271692 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415. 979.2099 
Email: gjakobson@selmanlaw.com 
Email: lhsu@selmanlaw.com 
Email: qle@selmanlaw.com 

Attorneys for Plaintiff NAUTILUS 
rNSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, II; FLOURNOY MANAGEMENT, 
LLC; and DOES 1-10, inclusive, 

Defendants. 

Case No. 2: 15-cv-00321-JAD-GWF 

DECLARATION OF DENNIS J. CURRAN IN 
SUPPORT OF PLAINTIFF NAUTILUS 
rNSURANCE COMPANY'S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

Complaint Filed: 
Discovery Cut-Off: 
Motion Cut-Off: 
Trial Date: 

February 24, 2015 
November 18, 2015 
January 18, 2016 
None set 

Filed concurrently with: Motion and 
Memorandum of Points and Authorities; 
Declaration of Linda Wendell Hsu; Request for 
Judicial Notice; and Index of Exhibits 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 12 of 165
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Case 2:15-cv-00321-JAD-GWF Document 33 Filed 01/15/16 Page 2 of 4 

I, DENNIS J. CURRAN, declare as follows: 

1. I am a Senior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). 

am an authorized agent for Nautilus for the purpose of making this declaration. 

2. T am the claims person at Nautilus most familiar with and primarily responsible for 

handling the investigation of the claims at issue in the underlying cross-complaint entitled "Cross

Complaint of Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and 

derivative claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3, 

2013 in the underlying action entitled Ted Switzer, v. Flournoy Management, LLC, et al, Superior 

Court of California, County of Fresno, Case No. 11 CECG04395 ("Switzer Cross-Complaint"). 

The Switzer Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC 

("Access") and Flournoy Management, LLC ("Flournoy"), and insured Robert Clark Wood, II 

("Wood") (collectively "Insureds"). 

3. As a Senior Litigation Specialist, I have primary responsibility for maintaining the 

documents in the claim file for the Switzer Cross-Complaint matter. As such, I have personal 

knowledge of the facts contained in this declaration, either from my own personal knowledge or 

by reviewing the Nautilus claim file relevant to this case. If called upon to testify, I could and 

would competently testify thereto . 

4. All of the documents reference in this declaration are in Nautilus's files and were 

kept by Nautilus in the ordinary course of Nautilus's business. 

5. On May 19, 2014, Nautilus issued a reservation of rights letter to Access and Wood 

setting forth Nautilus's agreement to provide Access and Wood with a defense of the Switzer 

Cross-Complaint, subject to a full and complete reservation of rights to disclaim coverage and 

withdraw from defense, including the right to reimbursement of defense fees should it be 

determined that Nautilus has no duty to defend or indemnify Access and/or Wood in the Switzer 

Cross-Complaint. A true and correct copy of the May 19, 2014 reservation of rights letter, bearing 

Bates numbers NIC-000213 to NIC-000226, is attached to Nautilus's Index of Exhibits as Exhibit 

6. 

6. On October 2, 2014, Nautilus issued a supplemental reservation of rights letter to 
1 
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Access and Wood. A true and correct copy of the October 2, 2014 supplemental reservation of 

rights letter, bearing Bates numbers NIC-000228 to NIC-000241, is attached to Nautilus's Index of 

Exhibits as Exhibit 7. 

7. On October 17, 2014, Nautilus issued a reservation of rights letter to Flournoy 

setting forth Nautilus's agreement to provide Flournoy with a defense of the Switzer Cross

Complaint, subject to a full and complete reservation of rights to disclaim coverage and withdraw 

from defense, including the right to reimbursement of defense fees should it be determined that 

Nautilus has no duty to defend or indemnify Flournoy in the Switzer Cross-Complaint. A true and 

correct copy of the October 17, 2014 reservation of rights letter, bearing Bates numbers NIC· 

000243 to NIC-000255, is attached to Nautilus's Index of Exhibits as Exhibit 8. 

8. Nautilus issued policy number BN952426 to named insured Access Medical LLC, 

effective January 15, 2011 to January 15, 2012 ("Policy"). A true and correct copy of the Policy, 

bearing Bates numbers NIC-000001 to NIC-000051, is attached to Nautilus's Index of Exhibits as 

Exhibit 9. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

Executed this/ "k- day of January, 2016, at Scottsdale, Arizona. 

DENNIS J CURRAN 

2 
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Case 2:15-cv-00321-JAD-GWF Document 33 Filed 01/15/16 Page 4 of 4 

CERTIFICATE OF SERVICE 

I hereby ce1iify that I am an employee of SELMAN BREITMAN LLP and, pursuant to 

Local Rule 5. I, service of the foregoing DECLARATION OF DENNIS J. CURRAN IN 

SUPPORT OF PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR 

SUMMARY JUDGMENT, was served this 15111 day of January 2016, via the Court's CMIECF 

electronic filing system addressed to all parties on the e-service list, as follows: 

Jordan P. Schnitzer 
KRAVITZ, SCHNITZER & JOHNSON, 
CHTD. 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Phone: (702) 362-6666 
Facsimile: (702) 362-2203 
Email: jschnitzer@ksjattorneys.com 
Attorneys for Defendants ACCESS 
MEDICAL, LLC and ROBERT CLARK 
WOOD, II 

3 

James E. Harper 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, NV 89134 
Phone: (702) 948-9240 
Facsimile: (702) 778-6600 
E-mail: jamcs@harpcrlawlv.com 
Attorneys for Defendants FLOURNOY 
MANAGEMENT, LLC 

Isl Linda Wendell Hsu ----"'-"-' 
LINDA WENDELL HSU 

An Employee of Selman Breitman LLP 
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Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 1 of 9 

JORDAN P. SCHNITZER, ESQ. 
Nevada Bar No. 10744 
KRAVITZ, SCHNITZER 
& JOHNSON, CHTD. 
8985 S. Eastern Ave., Ste. 200 
Las Vegas, NV 89123 
Telephone: (702).362-6666 
Facsimile: (702).362-2203 
jschnitzer@ksjattomeys.com 
Attorneys for ACCESS MEDICAL, LLC 
and ROBERT CLARK WOOD, II 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY 

Plaintiff, 
v. 

ACCESS MEDICAL, LLC; ROBERT 
CLARK WOOD, II; FLOURNOY 
MANAGEMENT, LLC; TED SWITZER; and 
DOES 1-10, inclusive, 

Defendants. 

Case No. 2: 15-cv-00321 

DEFENDANTS', ACCESS MEDICAL, 
LLC AND ROBERT CLARK WOOD, II, 
ANSWER TO COMPLAINT 

COMES NOW, Defendants ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, 

II, by and through their counsel of record, Jordan P. Schnitzer, Esq. of the law firm of 

KRAVITZ, SCHNITZER & JOHNSON, CHTD., and for their Answer to Plaintiffs Complaint 

states: 

I. JURISDICTIONAL ALLEGATIONS 

1. The Answering Defendants deny the allegations contained in paragraph 1 of 

Plaintiffs Complaint. 

2. The Answering Defendants admit the allegations contained in paragraphs 2, 4, 6, 

7, 8, 9 and 10 of Plaintiffs Complaint. 
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Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 2 of 9 

3. The Answering Defendants have insufficient knowledge and information with 

2 which to form a belief as to the truth or falsity of the allegations contained in 

3 paragraphs 3, 5 and 11 of Plaintiffs Complaint and; therefore deny the same. 

4 
II. VENUE ALLEGATIONS 

5 

6 
4. The Answering Defendants admit the allegations contained in paragraphs 12, 14, 

7 
16, and 17 of Plaintiffs Complaint. 

8 5. The Answering Defendants have insufficient knowledge and information with 

9 which to form a belief as to the truth or falsity of the allegations contained in 

10 paragraphs 13, 15, 18 and 19 of Plaintiffs Complaint and; therefore deny the 

ci 11 

~ 12 u 
5" 13 

same. 

III. THE UNDERLYING SWITZER ACTION 
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6. The Answering Defendants have insufficient knowledge and information with 

which to form a belief as to the truth or falsity of the allegations contained in 

paragraphs 20, 21, 22, 23, 24, 25 and 26 of Plaintiffs Complaint and; therefore 

deny the same. 

N' 18 
f-< ,..... IV. THE NAUTILUS POLICY 
> 19 

~ 
20 

7. The Answering Defendants have insufficient knowledge and information with 

which to form a belief as to the truth or falsity of the allegations contained in 
21 

22 
paragraphs 27, 28, 29, 30 and 31 of Plaintiffs Complaint and; therefore deny the 

23 same. 

24 FIRST CAUSE OF ACTION 

25 (Declaratory Relief Regarding No Duty to Defend - Defendants Access and Wood) 

26 8. In response to the allegations contained in paragraph 32 of the Complaint, these 

27 
answering Defendants reassert and reallege all of its answers and defenses 

28 
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contained in the above paragraphs of this Answer as if copied herein in extenso. 

2 9. The Answering Defendants deny the allegations contained in paragraph 33 of 

3 
Plaintiff's Complaint. 

4 
10. The Answering Defendants have insufficient knowledge and information with 

5 

6 
which to form a belief as to the truth or falsity of the allegations contained in 

7 
paragraphs 34, 36, 37 and 38 of Plaintiff's Complaint and; therefore deny the 

8 same. 

9 11. The Answering Defendants admit the allegations contained in paragraph 35 of 

10 Plaintiff's Complaint. 

ci 11 
[-< SECOND CAUSE OF ACTION 
::r: 12 u 
g 13 

(Declaratory Relief Regarding No Duty to Defend - Defendant Flournoy) 

\/) 0 

~o"' NN 
14 

0 ~ ~ \0 

12. In response to the allegations contained in paragraph 39 of the Complaint, these 

~ :-ro~ o'<l <> '"O ID 
15 ;. "'"' ~ < i';c-\ 

i:i1 Ii :z ;5\ 
Nt><efN' 16 t: W3 ~pg 
~ v;> ~ 

1n ~ 17 u~,_l 
(/) 00 

answering Defendants reassert and reallege all of its answers and defenses 

contained in the above paragraphs of this Answer as if copied herein in extenso. 

13. The Answering Defendants have insufficient knowledge and information with 

N' 18 [-< - which to form a belief as to the truth or falsity of the allegations contained in 
> 19 
~ 

20 
paragraphs 40, 41, 42, 43, 44 and 45 of Plaintiff's Complaint and; therefore deny 

the same. 
21 

22 
THIRD CAUSE OF ACTION 

23 (Declaratory Relief Regarding No Duty to Indemnify- Defendants Access and Wood 

24 14. In response to the allegations contained in paragraph 46 of the Complaint, these 

25 answering Defendants reassert and reallege all of its answers and defenses 

26 contained in the above paragraphs of this Answer as if copied herein in extenso. 

27 

28 
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15. The Answering Defendants have insufficient knowledge and information with 

2 which to form a belief as to the truth or falsity of the allegations contained in 

3 paragraphs 47, 49, 50 and 51 of Plaintiff's Complaint and; therefore deny the 

4 
same. 

5 

6 
16. The Answering Defendants admit the allegations contained in paragraph 48 of 

7 
Plaintiffs Complaint. 

8 FOURTH CAUSE OF ACTION 

9 (Declaratory Relief Regarding No Duty to Indemnify - Defendant Flournoy 

10 17. In response to the allegations contained in paragraph 52 of the Complaint, these 

ci 11 
E- answering Defendants reassert and reallege all of its answers and defenses 
::ti 12 u 
~· 13 

contained in the above paragraphs of this Answer as if copied herein in extenso. 

Vlo 
~OM NN 

14 
0 ~ ~ \0 

~ ''"~ ~~~ 15 i::c:: ..t, ~ ~ 
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N !l " 16 E- ~ ~ N' 
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.,., ~ 17 u~...i 
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18. The Answering Defendants have insufficient knowledge and information with 

which to form a belief as to the truth or falsity of the allegations contained in 

paragraphs 53, 54, 55, 56 and 57 of Plaintiff's Complaint and; therefore deny the 

same. 

t-S 
r"" 

18 AFFIRMATIVE DEFENSES ..... 
> 19 

~ 
20 

First Affirmative Defense 

Plaintiff's Complaint fails to state a claim against ACCESS MEDICAL, LLC and 
21 

22 
ROBERT CLARK WOOD, II, upon which relief may be granted. 

23 Second Affirmative Defense 

24 By NAUTILUS INSURANCE COMPANY'S, own actions, Plaintiff has approved and 

25 ratified the actions of ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II, in 

26 connection with the allegations contained in Plaintiff's Complaint. 

27 

28 
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Third Affirmative Defense 

2 By NAUTILUS INSURANCE COMPANY'S, own actions, Plaintiff is estopped from 

3 asserting any claim against ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II, in 

4 
this case. 

5 
Fourth Affirmative Defense 

6 

7 
By NAUTILUS INSURANCE COMPANY'S, own actions, Plaintiff has waived 

8 whatever right it may otherwise have had entitling it to relief from this Court. 

9 Fifth Affirmative Defense 

10 Plaintiffs Complaint is barred by the doctrine oflaches. 

ci 11 
E-< 
::i:: 12 \._) 

Sixth Affirmative Defense 

z 
13 0 

Vlo ?i 0 (~ 
"'"' 14 a) ~ . .-( 

OV5&:>'° 

Plain ti ff is guilty of unclean hands and, therefore, is not entitled to any relief from 

ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. 
...... • 'D 

Cd ~ ~ ~ 15 er:: .i: t ~ 
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"'((j 17 u~...:i 
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~· 18 

Seventh Affirmative Defense 

Plaintiff is barred from recovery on the grounds that it violated the implied covenant to 

deal fairly and in good faith with ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. 

,.... 
> 19 

~ 
20 

Eighth Affirmative Defense 

Plaintiff failed to satisfy contractual conditions precedent, which bar it from entitlement 

21 to further compensation. 

22 Ninth Affirmative Defense 

23 
Plaintiff's Complaint is barred by the applicable Statutes of Limitation, including but not 

24 
limited to NRS §§ 11.190, 11.220, 11.202, 11.203, 1 l.204 and/or 11.205. 

25 

26 

27 

28 
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Tenth Affirmative Defense 

2 ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. hereby incorporates by 

3 reference those affirmative defenses enumerated in Rule 8 of the Federal Rules of Civil 

4 
Procedure. In the event further investigation or discovery reveals the applicability of any such 

5 

6 
defenses, ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. reserves the right to 

7 
seek leave of the Court to amend its answer to specifically assert the same. Such defenses are 

8 herein incorporated by reference for the specific purpose of not waiving the same. 

9 Eleventh Affirmative Defense 

10 The questions presented for declaratory judgment and injunction in this action are moot. 

~ 
11 

Twelfth Affirmative Defense 
~ 12 u 
z 

13 0 
No substantial controversy exists between the Plaintiff and ACCESS MEDICAL, LLC 

V1 0 

~OM NN 14 0 ~;; 
f/) 00 '° 
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f.l.l f)Z~ 
N] ~0i' 16 f-< MO - ""' ffivi>v 
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and ROBERT CLARK WOOD, II that would entitle Plaintiff to any declaratory relief from 

ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. 

Thirteenth Affirmative Defense 

Plaintiff and ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. do not have 

N 18 
E-< ...... adverse legal interests that would entitle Plaintiff to the declaratory relief requested. 
> 19 

~ 
20 

Fourteenth Affirmative Defense 

The issues presented in the Complaint are not ripe for judicial declaratory determination. 
21 

22 
Fifteenth Affirmative Defense 

23 Defendant hereby incorporates by reference those Affirmative Defenses enumerated in 

24 Nevada Rule of Civil Procedure 12(b) and Federal Rule of Civil Procedure 12(b ). 

25 Sixteenth Affirmative Defense 

26 Plaintiff has failed to properly include or join, under NRCP or FRCP 19, indispensable 

27 
parties without whom this matter cannot be properly adjudicated. 

28 
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Seventeenth Affirmative Defense 

2 That it has been necessary for ACCESS MEDICAL, LLC and ROBERT CLARK 

3 WOOD, II. to employ the services of an attorney to defend this action and a reasonable sum 

4 
should be allowed to ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. as and for 

5 

6 
attorneys' fees, together with costs expended to defend this action. 

7 Eighteenth Affirmative Defense 

8 ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. alleges that this Court 

9 lacks jurisdiction to consider Plaintiff's claim and further alleges that this Court lacks 

10 jurisdiction to consider this action. 

ci 11 
t-< Nineteenth Affirmative Defense 
:I:: 12 u 
z 

13 0 
Plaintiff has failed to set out the claims actually contained in the underlying Complaint 
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completely, as said allegations trigger coverage. 

I II 

N' 18 
t-< .,... 
> 19 

~ 
20 

21 

22 
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24 

25 
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WHEREFORE, Defendant, ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, 

II respectfully requests: 

1. That Plaintiff takes nothing by way of this Complaint on file herein; 

2. That ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II be 

awarded its reasonable attorney's fees and costs in defending this action; 

and 

3. For such other and further relief as this Court deems just and proper. 

DATED this :)?-day of May, 2015. 

KRAVITZ, SCHNITZER 
& JOHNSON, CHTD. 
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CERTIFICATE OF SERVICE 

I HEREBY certify that on the 2211
d day of May, 2015, I electronically transmitted the 

above Defendants' Access Medical, LLC and Robert Clark Wood, II, Answer to Complaint 

to the Clerk's Office using the CM/ECF System for filing and transmittal of a Notice of 

Electronic Filing to all counsel in this matter. 

An Employee of KRAVITZ, SCHNITZER 
& JOHNSON CHTD. 
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JAMES E. HARPER, ESQ. 
Nevada Bar No.: 9822 
HARPER LAW GROUP 
1935 Village Center Circle 
Las Vegas, Nevada 89134 
Ph.: (702) 948-9240 
Fax: (702) 778-6600 
E-Mail: eservice@harperlawlv.com 

Attorney for Defendant 

FLOURNOY MANAGEMENT, LCC 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

vs. 

ACCESS MEDICAL, LLC; ROBERT 
CLARK WOOD, II; FLOURNOY 
MANAGEMENT, LLC; and DOES I -10, 
inclusive, 

Defendants. 

CASE NO.: 2: 15-cv-00321-JAD-GWF 

DEFENDANT FLOURNOY 
MANAGEMENT, LLC'S ANSWER 

Defendant FLOURNOY MANAGEMENT, LLC ("Flournoy"), by and through its attorney,. 

James E. Harper, Esq., of HARPER LAW GROUP, answers Plaintiffs Complaint as follows: 

I. JURISDICTIONAL ALLEGATIONS 

I. Answering Paragraph 1 of the Complaint, Flournoy denies the allegations contained 

therein. 

2. Answering Paragraphs 2, 5, 7, 8, 9 and JO of the Complaint, Flournoy admits the 

allegations contained therein. 
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3. Answering Paragraphs 3, 4, 6 and 11 of the Complaint, Flournoy is without 

sufficient knowledge or information to form a belief as to the truth or falsity of the allegations 

contained therein, and, accordingly, those allegations are hereby denied. 

II. VENUE ALLEGATIONS 

4. Answering Paragraphs 12, 15 and 17 of the Complaint, Flournoy admits the 

allegations contained therein. 

5. Answering Paragraphs 13, 14, 15, 16, 18 and 19 of the Complaint, Flournoy is 

without sufficient knowledge or information to form a belief as to the truth or falsity of the 

allegations contained therein, and, accordingly, those allegations are hereby denied. 

III. THE UNDERLYING SWITZER ACTION 

6. Answering Paragraphs 20, 21, 22, 23, 24, 25 and 26 of the Complaint, Flournoy is 

without sufficient knowledge or information to form a belief as to the truth or falsity of the 

allegations contained therein, and, accordingly, those allegations are hereby denied. 

IV. THE NAUTILUS POLICY 

Ill 

7. Answering Paragraphs 27, 28, 29, 30 and 31 of the Complaint, Flournoy is without 

sufficient knowledge or information to form a belief as to the truth or falsity of the 

allegations contained therein, and, accordingly, those allegations are hereby denied. 

FIRST CAUSE OF ACTION 

(Declaratory Relief Regarding No Duty to Defend - Defendants Access and Wood) 

8. Answering Paragraph 32 of the Complaint, Flournoy repeats and realleges paragraphs 

1 through 7 as though fully set forth herein. 

9. Answering Paragraphs 33, 34, 35, 36, 37 and 38 of the Complaint, Flournoy is 

without sufficient knowledge or information to form a belief as to the truth or falsity of the 

allegations contained therein, and, accordingly, those allegations are hereby denied. 
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1 SECOND CAUSE OF ACTION 

2 (Declaratory Relief Regarding No Duty to Defend - Defendant Flournoy) 

3 10. Answering Paragraph 39 of the Complaint, Flournoy repeats and realleges paragraphs 

4 1 through 9 as though fully set forth herein. 

5 11. Answering Paragraphs 40, 41, 43, 44 and 45 of the Complaint, Flournoy denies the 

6 allegations contained therein. 

7 12. Answering Paragraph 42 of the Complaint, Flournoy admits the allegations contained 

8 therein. 

9 THIRD CAUSE OF ACTION 

a.. 10 (Declaratory Relief Regarding No Duty to Indemnify-Defendants Access and Wood 

:J z 11 
0 

0 
-
I· 

13. Answering Paragraph 46 of the Complaint, Flournoy repeats and realleges paragraphs 

0:: 
<I. 

Cl 13 -· 
1 through 12 as though fully set forth herein. 

<j 
I 

.J 

14 s J 

< -u 15 <( ~ 

IJ 

14. Answering Paragraphs 47, 48, 49, 50 and 51 of the Complaint, Flournoy is without 

sufficient knowledge or information to form a belief as to the truth or falsity of the 
..J l 

:!: 16 
~ 0 

{) 

allegations contained therein, and, accordingly, those allegations are hereby denied. 

~ iJ 17 z 
~ ~ 

FOURTH CAUSE OF ACTION 

~ 
.I 

18 - (Declaratory Relief Regarding No Duty to Indemnify - Defendant Flournoy 

< 'J 

~ 19 
>"°i 

15. Answering Paragraph 52 of the Complaint, Flournoy repeats and realleges paragraphs 

20 1through14 as though fully set forth herein. 

21 16. Answering Paragraphs 53, 55, 56 and 57 of the Complaint, Flournoy denies the 

22 allegations contained therein. 

23 17. Answering Paragraph 54 of the Complaint, Flournoy admits the allegations contained 

24 therein. 

25 Ill 

26 

27 

28 
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AFFIRMATIVE DEFENSES 

First Affirmative Defense 

Plaintiffs Complaint fails to state a claim against Flournoy upon which relief may be 

granted. 

Second Affirmative Defense 

By Plaintiffs own actions, Plaintiff has approved and ratified the actions of Flournoy in 

connection with the allegations contained in Plaintiffs Complaint. 

Third Affirmative Defense 

By Plaintiffs own actions, Plaintiff is estopped from asserting any claim against Flournoy in 

this case. 

Fourth Affirmative Defense 

By Plaintiffs own actions, Plaintiff has waived whatever right it may otherwise have had 

entitling it to relief from this Court. 

Fifth Affirmative Defense 

Plaintiffs Complaint is barred by the doctrine of !aches. 

Sixth Affirmative Defense 

Plaintiff is guilty of unclean hands and, therefore, is not entitled to any relief from Flournoy. 

Seventh Affirmative Defense 

Plaintiff is barred from recovery on the grounds that it violated the implied covenant to deal 

fairly and in good faith with Flournoy. 

Eighth Affirmative Defense 

Plaintiff failed to satisfy contractual conditions precedent, which bar it from entitlement to 

further compensation. 

Ninth Affirmative Defense 

Plaintiffs Complaint is barred by the applicable Statutes of Limitation, including but not 

limited to NRS §§ I I. I 90, I 1.220, I 1.202, I 1.203, I 1.204 and/or I 1.205. 
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Tenth Affirmative Defense 

Flournoy hereby incorporates by reference those affirmative defenses enumerated in Rule 8 

of the Federal Rules of Civil Procedure. In the event further investigation or discovery reveals the 

applicability of any such defenses, Flournoy reserves the right to seek leave of the Court to amend its 

answer to specifically assert the same. Such defenses are herein incorporated by reference for the 

specific purpose of not waiving the same. 

Eleventh Affirmative Defense 

The questions presented for declaratory judgment in this action are moot. 

Twelfth Affirmative Defense 

No substantial controversy exists between the Plaintiff and Flournoy that would entitle 

Plaintiff to any declaratory relief. 

Thirteenth Affirmative Defense 

Plaintiff and Flournoy do not have adverse legal interests that would entitle Plaintiff to the 

declaratory relief requested. 

Fourteenth Affirmative Defense 

The issues presented in the Complaint are not ripe for judicial declaratory determination. 

Fifteenth Affirmative Defense 

Plaintiff has failed to properly include or join indispensable parties without whom this matter 

cannot be properly adjudicated. 

Sixteenth Affirmative Defense 

That it has been necessary for the Flournoy to employ the services of an attorney to defend 

this action and a reasonable sum should be allowed to Flournoy as and for attorneys' fees, together 

with costs expended to defend this action. 

Ill 
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Seventeenth Affirmative Defense 

Flournouy alleges that this Court lacks jurisdiction to consider Plaintiff's claim and further 

alleges that this Court lacks jurisdiction to consider this action. 

Eighteenth Affirmative Defense 

Plaintiff has failed to set out the claims actually contained in the underlying Complaint 

completely, as said allegations allege facts which trigger coverage. 

WHEREFORE, Defendant, FLOURNOY MANAGEMENT, LLC respectfully requests: 

1. That Plaintiff takes nothing by way of the Complaint on file herein; 

2. That FLOURNOY MANAGEMENT, LLC be awarded its reasonable attorney 

fees and costs in defending this action; and 

3. For such other and further relief as this Court deems just and proper. 

DATED this 22nct day of May 2015. 

HARPER LAW GROUP 

Ily~..._q_.~ 1a: Harper, Esq. 
Nevada Bar No. 009822 
1935 Village Center Circle 
Las Vegas, NV 89134 
Attorney for Defendant 

FLOURNOY MANAGEMENT, LCC 
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CERTIFICATE OF SERVICE 

Pursuant to Rule 5(b) of the Federal Rules of Civil Procedure, I hereby certify under penalty 

of perjury that I am an employee of HARPER LAW GROUP and that on the 22nd day of May 2015, 

the foregoing document titled: DEFENDANT FLOURNOY MANAGEMENT, LLC'S ANSWER 

was served upon the parties via the Court's e-Filing and service program, addressed as follows: 

GALINA KLETSER JAKOBSON 
SELMAN BREITMAN, LLP 

33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 

415.979-0400 Phone 
gjakobson@selmanbreitman.com 

Attorney.for Plaintiff 

An Employee of 
ARPER LAW GROUP 
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AO 399 (0 I /09) Waiver of the Service of Summons 

UNITED STATES DISTRICT COURT 
for the 

District of Nevada 

______ f\J_e.idTll,,QS I NS~t\N~ E_Q.()Ml:J,t\N.:..:Y __ _ 
Plainriff 

v. 
_____ .. _. ______ _t._<;,CES~~EDICAL-'-l,_~~-~aJ __ _ 

De/endam 

) 
) 
) 
) 
) 

Civil Action No. 2:15-CV-00321-JAD-GWF 

WAIVER OF THE SERVICE OF SUMMONS 

To: _.§~l~a.!l_f?_~A~~J:hi:'-coun.§._~r Nau!il_lJ~--l~~:_Co._, ___ _ 
{Name of 1he plaintiff's a/lorney or unrepresemed plainliff} 

I have received your request to waive service ofa summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the fonn to you. 

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

I understand that l, or the entity I represent, will keep all defenses or objections to the lawsuit, the court's 
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule I 2 within 
60 days from _______ _Q3/23/_~.Q.1Q _____ , the date when this request was sent (or 90 days if it was sent outside the 
United States). If l fail to do so, a default judgment will be entered against me or the entity I represent. 

m ______ _f_lournoy Manag_ement, LLC 
Primed name o/parly waiving service ofrnmmons Primed name 

Harper Law Group 
1935 Village Center Circle 

------~s Vegc_i~-~Y ... ~-~_13_4 ___ _ 
Address 

____ .Lja:::mc:.:es@harperlawlv.com ___ _ 
E-mail address 

_____________ j.,,702~8-92_4-'-0 ___ _ 
Telephone number 

Duty to Avoid Unnecessary Expenses of Serving a Summons 

Ru le 4 o fthe Federal Rules of Ci vi I Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in 
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 

''Good cause" does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant's property. 

It' the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service. 

1 t·you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and lile a copy with the court. By signing and returning the waiver fr>rm, you are allowed more time to respond than ifa summons had been served. 
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case 2:15-cv-00321-JAD-GWF Document 14 Filed 04/06/15 Page 1of1 

AO 399 (01/09) Waiver of the Service of Summons 

UNITED STATES DISTRICT COURT 
for the 

District of Nevada 

_ ---~AUT!l:__U__§_ll'{S U_~/\NC E CO_MEA_~N_Y'----
Plain1if! 

v . 
... ______ t.!;.C~$_$__1\i1EDICA6.hb_Gc.-=oe.c..t a=I_,_. __ 

Defendant 

Civil Action No. 2:15-CV-00321-JAO-GWF 

WAIVER OF THE SERVICE OF SUMMONS 

To: Se_l~r:i_.E?!_~!r11..§r:i L_~f~_E~_lJ_ns~!_f_()_r_t-jautilus Jns. Co., ____ _ 
(Name of1he plainlijf's a11orney or unrepresented plain1{f!) 

I have received your request to waive service ofa summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

I understand that l, or the entity I represent, will keep all defenses or objections to the lawsuit, the court's 
jurisdiction, and the venue of the action, but that I waive any objections to the absence ofa summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from __ __ __Q_'.3-1_?}~?.01_5-____ , the date when this request was sent (or 90 days if it was sent outside the 
United States):, If l fail to do so, a default judgment will be entered aga,~_y:ieJ~-t-~=-~?~ty7 1 repr~~ent. 

Date: ) ,/ j/l" f -- //"' 

Prinled name qfparty waiving service of summons 

J'<fignature of 1hff'!llo~ney or--un-r-ep-r-es-e-nt-ed_p_;;;y----

' l F'· . J 
-----=-1- (J (-/ -C// :x: ~· 1 (l rn~ , 

Printed name 

Kravitz, Schnitzer & Johnson 
8985 South Eastern Avenue, Suite 200 

____ L_as \;'egas, NV 89123 ____ _ 
Address 

_____ __j§__~h_nitze~~~attorne_~.corJ1 _______ . 
E-mail address 

-----. -~__;3_?_£_6666. ______ . __ _ 
Telephone. number 

Duty to Avoid Unnecessary Expenses of Serving a Summons 

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plnintitflocated in 
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure. 

"'(]ood cause" does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant's property. 

If the waiver is signed and returned, you can still make these and all other defenses and objections. but you cannot object to the absence of 
a summons or of service. 

I !'you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and tile u copy with the court. By signing and returning the waiver form, you are allowed more time to respond than ifa summons hud been served. 
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Case 2:15-cv-00321-JAD-GWF Document 13 Filed 04/06/15 Page 1of1 

AO 399(01109) Waiver of the Service of Summons 

lJNITED STA TES DISTRJCT COURT 
for the 

District of Nevada 

________ NAUTILUS INSUR~NC_f:SQ_11;1PA_N_Y __ _ 
Plaintiff 

v. Civil Action No. 2:15-CV-00321-JAD-GWF 
-----'-'AC-=-C-=-ESS MEDICAL, 1,,_LC,_~t_9l_ ___ _ 

Defendant 

WAIVER OF THE SERVICE OF SUMMONS 

To: ~~Lrrian__E:3!:.8-!.t.f!l_~nJ,LP, C<:)_~~l_!_~~~utilu_~_lri~.: Co., 
(Name rl1he plainti/}'s attorney or unrepresented plaintiff) 

I have received your request to waive service of a summons in this action along with a copy of the complaint, 
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you. 

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case. 

l understand that l, or the entity I represent, will keep all defenses or objections to the lawsuit, the court's 
jurisdiction, and the venue of the action, but that I waive any objections to the absence ofa summons or of service. 

I also understand that I, or the entity I represent, must file and serve an answer or a motion under Rule 12 within 
60 days from _________ Q3/2~.?_Ql§_ ____ , the date when this request was s~nt (or 90 days if it was sent outside the 
United States). If l fail to do so, a default judgment will be entered against mJ'Y)'r the en~i!J'._J~epresent 

, I '/. J / /·/, ,~-r:~=-<-->) /./· 
Date: - _j.f.__:!_'}_J_~)______ -- / kgnature o~the allff;;,:~,. unrepresented party 

Printed name of parrv waiving service of summons 

\ I/. t 1···7 J.c , , l.v~, ~::;c v;,,, ~ c~.::·: ___ _ 
Printed name 

Kravitz, Schnitzer & Johnson 
8985 South Eastern Avenue, Suite 200 

_________ Las Vegas, NV ~9123 _______ _ 
Address 

__ __,'sci:i_Qj~~-@_lg)Jattorne_ys.con:i __ _ 
E-mail address 

----~-~(7_02~). 362-6666 ____ _ 
Telephone number 

Duty to Avoid Unnecessary Expenses of Serving a Summons 

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons 
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in 
the United States will be required to pay the expenses of service, unless the de fondant shows good cause for the failure. 

"Good cause" does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has 
no jurisdiction over this matter or over the defendant or the defendant's property. 

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of 
a summons or of service. 

If you waive service, then you must, within the time specified on the waiver fonn, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served. 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 34 of 165
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 1of10 

GALINA KLETSER JAKOBSON 
NEV ADA BAR NO. 6708 
SELMAN BREITMAN LLP 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Telephone: 415.979.0400 
Facsimile: 415.979.2099 
Email: gjakobson@selmanbreitman.com 

Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 

NAUTILUS INSURANCE COMPANY, 

Plaintiff, 

v. 

ACCESS MEDICAL, LLC; ROBERT CLARK 
WOOD, 11; FLOURNOY MANAGEMENT, 
LLC; and QOES 1-10, inclusive, 

Defendants. 

Case No. 

NAUTILUS INSURANCE COMPANY'S 
COMPLAINT FOR: 

(1) DECLARATORY RELIEF REGARDING 
DUTY TO DEFEND; AND 

(2) DECLARATORY RELIEF REGARDING 
DUTY TO INDEMNIFY. 

DEMAND FOR JURY TRIAL 

Plaintiff Nautilus Insurance Company ("Nautilus") alleges as follows: 

I. JURISDICTIONAL ALLEGATIONS 

1. This is an action for declaratory relief requesting a judgment declaring the rights of 

plaintiff Nautilus with respect to an actual controversy arising under an insurance policy. 

2. Nautilus is informed and believes and thereon alleges that jurisdiction is proper in 

this Court pursuant to 28 U.S.C. § 1332, since the amount in controversy exceeds $75,000.00 and 

there is complete diversity between the parties. 

3. Nautilus is an insurance company organized and existing under the laws of the 

State of Arizona with its principal place of business in Scottsdale, Arizona. 

NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 35 of 165
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 2 of 10 

4. Nautilus alleges on information and belief that at all times relevant herein, 

Defendant Access Medical, LLC ("Access Medical") was and is a Delaware company with its 

principal place of business in Nevada and which transacts business in the State of Nevada and 

elsewhere. 

5. Nautilus alleges on information and belief that at all times relevant herein, 

Flournoy Management, LLC ("Flournoy") was and is a Delaware company with its principal place 

of business in Nevada and which transacts business in the State of Nevada and elsewhere. 

6. Nautilus alleges on information and belief that at all times relevant herein, 

Defendant Robert Clark Wood, II ("Wood") was a resident of the State of Nevada and a managing 

member of defendants Access Medical and Flournoy. 

7. The cross-complaint filed in the underlying action entitled Switzer v. Flournoy 

Management, LLC, et al., Superior Court of California for the County of Fresno, Case No. 11 CE 

CG 04395 ("Switzer Action") seeks damages in excess of $75,000.00 from Access Medical and 

Wood. Flournoy is named as a nominal cross-defendant. A true and correct copy of the cross

complaint in the Switzer Action is attached hereto as Exhibit I. 

8. Nautilus is informed and believes that defense fees and costs in the underlying 

Switzer Action will also be in excess of $75,000.00 . 

9. Access Medical, Wood and Flournoy tendered their defense of the cross-complaint 

filed by the underlying cross-complainant, Ted Switzer ("Switzer"), in the Switzer Action to 

Nautilus. Nautilus agreed to defend Access Medical, Wood and Flournoy in the Switzer Action 

under a reservation of rights. 

I 0. Nautilus issued policy no. BN952426 to named insured Access Medical effective 

January 15, 2011 to January 15, 2012 ("Nautilus Policy"). Endorsement #1 adds the named 

insured Flournoy Management, LLC to the Nautilus Policy. A true and correct copy of the 

Nautilus Policy is attached hereto as Exhibit 2. The Nautilus Policy is incorporated by reference 

as though fully set forth herein. 

11. Nautilus alleges that Access Medical, Flournoy, Wood, and DOES I through 10 are 

parties who claim or may claim rights under the Nautilus Policy issued to Access Medical with 
2 

NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 3 of 10 

respect to the underlying Switzer Action, and as such, are necessary parties herein so the 

declaration of the parties' rights, duties, and obligations will be binding upon defendants, and each 

of them, including Access Medical, Flournoy and Wood. 

II. VENUE ALLEGATIONS 

12. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(a), (c) and (d) as the 

parties either reside and/or do business in this judicial district. 

13. Nautilus is and was, at all times relevant herein, authorized to and has and is 

transacting business in the State of Nevada. 

14. Nautilus alleges on information and belief that at all times relevant herein, 

defendant Access Medical was and is a Delaware company transacting business in the State of 

Nevada in or near Las Vegas, Nevada. 

15. Nautilus alleges on information and belief that at all times relevant herein, 

defendant Flournoy was and is a Delaware company transacting business in the State of Nevada in 

or near Las Vegas, Nevada. 

16. Nautilus alleges on information and belief that defendant Wood, as the managing 

member of defendants Access Medical and Flournoy, transacts business in the State of Nevada in 

or near Las Vegas, Nevada. 

17. Nautilus alleges on information and belief that the substantial part of the events and 

omissions giving rise to this claim including, but not limited to, the Switzer Action, occurred in or 

near Las Vegas, Nevada. 

18. Nautilus is unaware of the true identity, nature and capacity of each of the 

defendants designated herein as DOES I - I 0. Nautilus is informed and believes and thereon 

alleges that defendants DOES I - 10 are persons or entities that are insured by, or otherwise claim 

right to, policies of insurance issued by Nautilus, and are implicated by the allegations herein. 

Upon learning the true identity, nature and capacity of DOE defendants I - I 0, Nautilus will 

amend this Complaint to allege their true names and capacities. 

19. Nautilus is informed and believes and thereon alleges that, at all material times 

herein alleged, the defendants, including the DOE defendants I - I 0, and each of them, were the 
3 

NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 4 of 10 

agents, servants, employees, members, associates, shareholders, officers, directors, joint venturers, 

and/or alter egos of the other defendants, and each of them. 

III. THE UNDERLYING SWITZER ACTION 

20. The Switzer Action arises from an alleged decision by Mr. Switzer and defendant 

Wood in November of 2010 to form a business to market and sell medical implants in Tennessee 

and Georgia (ii 47). Mr. Switzer and defendant Wood allegedly formed defendant Flournoy for 

that purpose in December of 2010 (ii 49). 

21. In or about May of 2011, Mr. Switzer and defendant Wood allegedly orally agreed 

to use Flournoy to sell medical implants and associated hard goods in the markets previously 

reserved to Mr. Wood and Mr. Switzer, and not serviced by Flournoy (i.e. California, Oregon, and 

Nevada). (ii 50). 

22. In his cross-complaint, Mr. Switzer alleges that defendant Wood breached his 

partnership agreement with Mr. Switzer by taking money that belonged to Mr. Switzer and/or 

Flournoy and keeping it for himself and/or for Access Medical. Mr. Switzer also alleges that "Mr. 

Wood took away from Mr. Switzer and kept for himself the lucrative business relationships and 

income Mr. Switzer had developed and enjoyed with hospitals previously serviced by Epsilon and 

the business entities associated with Mr. Switzer ... " (ii 43). Mr. Switzer alleges that defendant 

Wood's actions "irreparably damage[d] the business reputation of Mr. Switzer." Cil 44). 

23. In his cross-complaint, Mr. Switzer further alleges that defendant Wood "[stole] 

away accounts, customers and business relationships of Mr. Switzer and Epsilon in California" (iJ 

53). Mr. Switzer states causes of action against Wood and Access Medical for Breach of 

Fiduciary Duty I Constructive Fraud, Conversion, Unjust Enrichment, and Accounting. 

24. The underlying Switzer Action sets forth four causes of action for interference with 

prospective economic advantage stemming from defendant Wood's alleged disruption of Mr. 

Switzer's business relationship with various hospitals. (iJiJ 107, 114, 121, 128). Mr. Switzer also 

alleges that defendant Wood breached his duty not to interfere with Mr. Switzer's existing business 

relationships. (ii 152). 

4 
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 5 of 10 

25. In the underlying cross-complaint, Mr. Switzer states causes of action against 

defendants Wood and/or Access Medical for Dissolution of Flournoy, Unfair Competition, Treble 

Damages and Attorney's Fees. (iii! 162-180, 191-196). 

26. The underlying cross-complaint filed by Mr. Switzer in the Switzer Action names 

Flournoy as a "nominal" cross-defendant (i\ 2) against whom Mr. Switzer is making "derivative" 

claims(i! 14). 

IV. THE NAUTILUS POLICY 

27. As alleged above, Nautilus issued policy no. BN952426 to named insured Access 

Medical effective 1115111to1/15/12 ("Nautilus Policy"). Endorsement #1 adds the named insured 

Flournoy Management LLC to the Nautilus Policy. 

28. The terms of the Nautilus Policy include the following insuring agreement, which 

provides in pertinent part: 

SECTION II - LIABILITY COVERAGE 

* * * 
COVERAGE B PERSONAL AND ADVERTISING INJURY 
LIABILITY 

1. Insuring Agreement 

a. We will pay those sums that the insured becomes legally 
obligated to pay as damages because of "personal and 
advertising injury" to which this insurance applies. We will 
have the right and duty to defend the insured against any "suit" 
seeking those damages. However, we will have no duty to 
defend the insured against any "suit" seeking damages for 
"personal and advertising injury" to which this insurance does 
not apply. We may, at our discretion, investigate any offense 
and settle any claim or "suit" that may result. But: 

(1) The amount we will pay for damages is limited as 
described in Section Ill - Limits Of Insurance; and 

(2) Our right and duty to defend ends when we have used up 
the applicable limit of insurance in the payment of 
judgments or settlements under Coverages A or B or 
medical expenses under Coverage C. 

No other obligation or liability to pay sums or perform acts or 
services is covered unless explicitly provided for under 
Supplementary Payments - Coverages A and B. 

5 
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 6 of 10 

* * * 
29. The Nautilus Policy contains the following definitions: 

14. "Personal and advertising injury" means injury, including 
consequential "bodily injury", arising out of one or more of 
the following offenses: 

d. Oral or written publication, in any manner, of 
material that slanders or libels a person or 
organization or disparages a person's or 
organization's goods, products or services[.] 

18. "Suit" means a civil proceeding in which damages because 
of "bodily injury", "property damage" or "personal and 
advertising injury" to which this insurance applies are 
alleged ... 

* * * 
30. In letters to Access Medical and Flournoy, Nautilus reserved its rights under the 

Nautilus policy with respect to the Switzer Action. The letters stated, among other things, that: 

Nautilus Insurance Company reserves the right to disclaim 
coverage and to bring an action in an appropriate state or federal 
court of competent jurisdiction and venue in order to limit, obtain a 
declaration, or interplead, to enforce the limitations mentioned 
herein and declare the obligations and responsibilities of the parties 
hereto under the contract of insurance. 

31. Nautilus is informed and believes and therefore alleges that the terms, conditions, 

exclusions, and endorsements of the Nautilus Policy, along with Nevada law, preclude Nautilus 

from having any duty to defend Defendants Access Medical, Flournoy and/or Wood and/or 

indemnify said Defendants for damages which may be awarded in the underlying Switzer Action, 

thereby extinguishing any legal interest potentially held by Mr. Switzer as the underlying plaintiff. 

FIRST CAUSE OF ACTION 

(Declaratory Relief Regarding No Duty to Defend - Defendants Access and Wood) 

32. Nautilus refers to Paragraphs 1 to 31 of this Complaint and incorporates the 

allegations set forth therein in full in this cause of action. 

33. Nautilus is informed and believes and thereon alleges that an actual controversy has 

arisen and now exists between Plaintiff Nautilus, on the one hand, and Defendants Access Medical 

and Wood on the other hand, with respect to Nautilus' obligations, if any, under the Nautilus 
6 

NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF 
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Case 2:15-cv-00321 Document 1 Filed 02/24/15 Page 7 of 10 

Policy. 

34. Nautilus contends that it has no duty to defend Defendants Access Medical and 

Wood in the Switzer Action pursuant to the Nautilus Policy, and in accordance with prevailing 

legal authority. 

35. Nautilus is informed and believes and thereon alleges that Defendants Access 

Medical and Wood dispute the foregoing contention. 

36. An actual controversy has arisen and now exists between Nautilus on the one hand, 

and Defendants Access Medical and Wood and each of them on the other hand, concerning 

Nautilus's duty to defend Defendants Access Medical and Wood in the Switzer Action, if any, 

under the Nautilus Policy. 

37. This Court is vested with the power in the instant case, and Nautilus hereby 

respectfully requests a judicial determination and declaratory judgment of its rights with respect to 

its duty to defend Defendants Access Medical and Wood in the Switzer Action. 

38. Such a judicial declaration is necessary and appropriate at this time in view of the 

controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants 

Access Medical and Wood on the other hand, as described above. 

SECOND CAUSE OF ACTION 

(Declaratory Relief Regarding No Duty to Defend - Defendant Flournoy) 

39. Nautilus refers to Paragraphs 1 through 38 of this Complaint and incorporates the 

allegations set forth therein in full in this cause of action. 

40. Nautilus is informed and believes and thereon alleges that an actual controversy has 

arisen and now exists between Plaintiff Nautilus, on the one hand, and Defendant Flournoy on the 

other hand, with respect to Nautilus' obligations, if any, under the Nautilus Policy. 

41. Nautilus contends that it has no duty to defend Defendant Flournoy in the Switzer 

Action pursuant to the Nautilus Policy's provisions, and in accordance with prevailing legal 

authority. 

42. Nautilus is informed and believes and thereon alleges that Defendant Flournoy 

disputes the foregoing contention. 
7 
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43. An actual controversy has arisen and now exists between Nautilus on the one hand, 

and Defendant Flournoy on the other hand, concerning Nautilus's duty to defend Defendant 

Flournoy in the Switzer Action, if any, under the Nautilus Policy. 

44. This Court is vested with the power in the instant case, and Nautilus hereby 

respectfully requests a judicial determination and declaratory judgment of its rights with respect to 

its duty to defend Defendant Flournoy in the Switzer Action. 

45. Such a judicial declaration is necessary and appropriate at this time in view of the 

controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendant 

Flournoy on the other hand, as described above. 

THIRD CAUSE OF ACTION 

(Declaratory Relief Regarding No Duty to Indemnify - Defendants Access and Wood) 

46. Nautilus refers to Paragraphs I through 45 of this Complaint and incorporates the 

allegations set forth therein in full in this cause of action. 

47. Nautilus contends that it has no duty to indemnify Defendants Access Medical 

and/or Wood for any judgment entered in the Switzer Action, pursuant to the Nautilus Policy, and 

in accordance with prevailing legal authority. 

48. Nautilus is informed and believes and thereon alleges that Defendants Access 

Medical and/or Wood dispute the foregoing contentions. 

49. An actual controversy has arisen and now exists between Nautilus on the one hand, 

and Defendants Access Medical, Wood and each of them on the other hand, concerning Nautilus's 

duty to indemnify Defendants Access Medical and/or Wood, if any, under the Nautilus Policy. 

50. This Court is vested with the power in the instant case, and Nautilus hereby 

respectfully requests a judicial determination and declaratory judgment of its rights with respect to 

its duty to indemnify Defendants Access Medical and/or Wood in the Switzer Action. 

5 I. Such a judicial declaration is necessary and appropriate at this time in view of the 

controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants 

Access Medical and/or Wood on the other hand, as described above. 
8 
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FOURTH CAUSE OF ACTION 

(Declaratory Relief Regarding No Duty to Indemnify - Defendant Flournoy) 

52. Nautilus refers to Paragraphs 1 through 51 of this Complaint and incorporates the 

allegations set forth therein in full in this cause of action. 

53. Nautilus contends that it has no duty to indemnify Defendant Flournoy for any 

judgment entered in the Switzer Action, pursuant to the Nautilus Policy, and in accordance with 

prevailing legal authority. 

54. Nautilus is informed and believes and thereon alleges that Defendant Flournoy 

disputes the foregoing contentions. 

55. An actual controversy has arisen and now exists between Nautilus on the one hand, 

and Defendant Flournoy on the other hand, concerning Nautilus's duty to indemnify Defendant 

Flournoy, if any, under the Nautilus Policy. 

56. This Court is vested with the power in the instant case, and Nautilus hereby 

respectfully requests a judicial determination and declaratory judgment of its rights with respect to 

its duty to indemnify Defendant Flournoy in the Switzer Action. 

57. Such a judicial declaration is necessary and appropriate at this time in view of the 

controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants 

Flournoy on the other hand, as described above. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff Nautilus prays for judgment against Defendants, and each of 

them, as follows: 

1. For a judicial declaration that Nautilus has no duty to defend Defendants Access 

Medical and/or Wood under the Nautilus Policy in the Switzer Action; 

2. For a judicial declaration that Nautilus has no duty to defend Defendant Flournoy 

under the Nautilus Policy in the Switzer Action; 

3. For a judicial declaration that Nautilus has no duty to indemnify Defendants Access 

Medical and/or Wood for any judgment entered in the Switzer Action or, in the alternative, 
9 
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Nautilus's duty to indemnify Defendants Access and/or Wood is limited as set forth in the Nautilus 

Policy; 

4. For a judicial declaration that Nautilus has no duty to indemnify Defendant 

Flournoy for any judgment entered in the Switzer Action or, in the alternative, Nautilus's duty to 

indemnify Defendant Flournoy is limited as set forth in the Nautilus Policy; 

5. For the costs of suit incurred herein; and 

6. For such other further relief as this Court may deem just and proper. 

Nautilus demands a trial by jury. 

DATED: February 24, 2015 SELMAN BREITMAN LLP 

By: Isl Galina Kletser Jakobson 
GALINA KLETSER JAKOBSON 
NEV ADA BAR NO. 6708 
33 New Montgomery, Sixth Floor 
San Francisco, CA 94105-4537 
Phone: 415.979.2066 
Facsimile: 415.979.2099 
Attorneys for Plaintiff NAUTILUS 
INSURANCE COMPANY 

10 
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2 

GREGORY L. t\.LTOUN1AN ffl28398 
Attorney at Law 
295 West Cromvve!l Avenue, Suite I 04 
Fresno, California 93 7 I J 
Tel: (559) 435-6200 
Fax: (559) 435-6300 

5 Attorney for 6oss-Cornpluinant, Ted Switzer 

6 

9 

10 I 
11 

12 

1) 

14 

15 

16 

17 

18 

19 

20 I 
I 

21 I 1 

22 

23 

24 

SUPERIOR COURT OF CALIFOR.NIA, COUNTY OF FRESNO 

CENTRAL DIVISION- UNUMJTED Cl VIL CASE 

TED SWITZER, 

Cross-Complainant, 
Y. 

) 
) 
) 
) 
) 

FLOURNOY MANAGEMENT, LLC; ) 
ROBERT CLARK WOOD, 1I (also known as ) 
ROBERT "SONNY" WOOD); ) 
ACCESS MEDICAL, LLC; ) 
KRAVITZ, SCHNITZER, SLOAN & ) 
JOHNSON, CHTD; ) 
JORDAN P. SCHNITZER; ) 
MCCORMICK, BARSTOW, SHEPPARD, ) 
WAYTE & CARRUTH, LLP; ) 
GORDON M. PARK; DANA B. DENNO; 
!RENE V. FTTZOERALD; ) 

) 
) 
) 

and ROES l through 50, lnclusivc, 

Cross-Defendants. ________________ ) 

Case No: 11 CE CG 04395 JH 

CROSS-COMPLAINT OF TED SWITZER 
!70R LEGAL AND EQUITABLE RELIEF 
ON INDIVIDUAL CLAIMS ON HIS 
BEHALF AND DER.IV A TIVE CLAIMS ON 
BEHALF OF NOMINAL DEFENDANT 
FLOUI<.NOY MANAGEMENT, LLC 

25 !/ 

26 
SwitJer v. Fla11moy Management, LI.( 

Cu:;c No. l I CE CG 04395 J 
Cros~·Comploin! of Ted Swit7.~1 
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. r' ., 

Cross-Complainant 21lleges: 

FACTS CQJYTMON TO ALL CAUSES OF ACTIO'N 

I. Cross-Complainant, TED SWITZER (referred to hereafter as "Mr. Switzer"), is, 

4 I i and at all times herein mentioned was, a California resident, residing and doing business in the 

6 

\County of Fresno, State of California, and a member of record and a holder of a fifty percent 

I (50%) voting interest in defendant, FLOURNOY MANAGEMENT, LLC. Mr. Switzer is also n 
1 I principal of Charlie Medical, LLC (fka Drncgu Solutions, LLC) and Switm Medical, Inc., botl1 

9 1 of which have assigned to Mr. Switzer the claims alleged herein, to the ex1ent that such claims 

10 may belong to them. 

11 

I 2 

13 

I~ 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

26 

2. Nominal Cross-Defendant, FLOURNOY MANAGEMENT, LLC (refcned to 

hcrt:after as "Flournoy"), is a limited liability company organized and existing under the laws of 

the State of Delaware, with its principal place of business in Nevada, und which transacts 

business in California, and is a "foreign limited liability company" as that tcnn is defined by 

Corporations Code § 1700 l (q), and is comprised of only two members, Mr. Switzer and cross-

defendant ROBERT "SONNY" WOOD. l'loumoy is also the sole member and manager of 

Epsilon Distribution I, LLC. 

3. Cross-Defendant, ROBERT CLARK WOOD, II (also known as Robert "Sonny" 

Wood and referred to hereafter as "Mr. Wood"), is, and since May 2011 has been, the sole 

managing member of Flournoy and does, and ~tall times mentioned herein did, exercise plenary 

power and con!rol over the finances, affairs and activitks of Flournoy. 

4. Cross-Defendant, ACCESS MEDICAL, LLC (rcfened to hereafter as "Access"), 

is 11 limited liability. company organized and existing under the laws of the State of Delaware, 

Switzer v, Flownoy Managcmunt. LU. 
Cn~~ No. i I CE CG 04395 l 

Cross-Cornplulnt ofT¢d Swit1.o 
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I 

with its principal place of business Jn Nevada, and which iransacts business in California and 

elsevthere under various fictitious names including, but not limited to, Access Orthopedics, 

Access Orthopedic Medical Group and Access Medical Orthopedics, and, and at all times 

mentioned herein was managed by one or more of its members, including, but not limiied to, Mr. 

Wood. Any reference to Mr. Wood herein shall also be deemed to be a reference to Access 
6 

unless otherwise specifically stated or made absolutely impossible hy context 
7 

s 5. Cross-Defendant, KRAVITZ, SCHNITZER, SLOAN & JOHNSON, CHTD 

9 (refened to hereafter as "Kravitz"), is a Jaw fim1 which does, and at all times mentioned herein 

JO j did, represent Flournoy and tv1r. Wood. 

11 !1 6. Cross-Defendant, JORDAN P. SCHNITZER (referred to herein as "Mr. 

12 

13 

14 

15 

!6 

17 

18 

19 

?0 

21 

22 

2.1 

25 

II 

Schnitzer"), is an attorney at law, licensed to practice in the state of California, and nt all times 

mentioned herein was an associate and member of Kravitz and was actively involved and 

pnrticipated in the representation of Flournoy and Mr. Wood. [n doing the acts complained of 

herein, Mr. Schnitzer was acting at the dirtjc\ion of, or with the knowledge, pennission, consent, 

acquiesce:ice or ruti fication of. Kravitz and its principals, including, but not limited to Martin 

Krnvitz, Gary Schnitzer and Melanie Morgan. 

7. Cross-Defendant, MCCORJvHC.K, BARSTOW, SHEPPARD, WAYTE & 

CARRUTH, LLP (ri;:forred to hereafter as "McCormick"), is a law firm which does, and mall 

times rnentioned herein from and after approximately March 2012, at least, did, represent 

Flournoy and Mr Wood. 

8. Cross-Defendant, GORDON M. PARK (referred to herein r.s "Mr. Park"), Is un 

al\orney at Jaw, licensed w prnct1ce in the st.ate of California, und t\l al! times mentioned herein 

Swimr v. F/011rnoy ldanagemenl, ll 
Ctnt No. l I CE CG 04395 lh 

Cross-Complnint of' Ted Swilic: 
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from and after approximately March 2012 was a principal and member ofMcCom1ick and was 

2 actively Involved and participated in the representation of Flournoy and Mr. Wood. 

9. Cross-Defendant, DA.NAB. DENNO (refon-ed to herein as "Ms. Denno"), is an 

attorney at law, licensed to practice in the state of California, and at all times mentioned herein 

from and after approximately March 2012 was a principal and member of McCormick and was 
6 

actively involved and participated in the representation of Plournoy and Mr. Wood. 

l ()' Cross~Defendant, IRENE V. FlTZCiERALD (refc1Tcd to herein as "Ms. 

9 , Fit:rgcrald"), is an attorney at law, licensed to practice in the state of California, und at all times 

10 

11 

12 

\4 

ls 

16 

!7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

mentioned herein from a:-id after approximately March 2012 was an associate and member of 

McCormick o..nd was actively involved and participated in the representation of Flournoy and Mr. 

Wood. fn doing the acts comph1ined <>f herein, Ms. Fitzgerald was acting at the direction of, or 

with the knowledge, pem1ission, consent, acquiescence or ratification of, McC()rmick, Mr. Park 

and M~. Deru10. 

I I. Mr. Switzer i~ ignorant of the true names and capacities of the cross-defendants 

sued herein as ROES l through 25, inclusive and, therefore, sues these cross-defendants by 

fictitious names. Mr. Switzer will amend this cross-complaint to allege their true names and 

capacities when ascertained. Mr. S'Witzer is informed and believes, and on that basis alleges, that 

each of these fictitiously named cross-<lefondtmts is responsible in some manner for the acts or 

omissions alleged in this cross-complaint and that Mr. Switzer's injuries were proximately 

, caused by the uets or omissions of these defendants. 

12. Mr. Switzer knows the identities of ROES 26 through 50, inclusive, believes he 

has been damaged by said ROES, but is unaware of their capacity or conduct as described in this 

Swrl:~r v. Flournoy Mminp,emenl, f,L( 
Cftsc No. 11 CE CO 04J95 Jl

Cross·Complainl ofT~d Switzer; 

I 
; 

·_, ' ' ... :· 
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cross-C\l:nplaint. Because Mr. Switzer is ignorant of their capacity or conduct, he sw~s them 

fictitiously. ff necessary, Mr. Switzer will seek leave to amend this cross-complaint when he has 

knowledge of facts indicating the true nature of their capacity and conduct in the events describe 

4 
in this complaint. Some of the persons or entities sued herein pursuant to Califomiu Code of 

Civil Procedure section 474, may be persons or entitles with whom or which Mr. Switzer is 

I 
acquainted, but at this time Mr. Switzer is not uwure of information or facts that cause him to 

7 1. 
I 

8 
I conclude that he is ziwarc of the identities of any persons or entities sued herein, other than those 

9 cross-defendants whose identities 11re specifically alleged. For these reasons, Mr. Switzer alleges 

I 0 I on infonnation and belief that be knows th!;! identities or ROES 26 through 50, inclusive, but is 

f 11 ! unaware al this time of the specific details of the actions and conduct of these particular 

12 ! 
1
; defendants that give rise to their legal liubility to Mr. Switzer. 

I J 
13. At all times herein mentioned, cross-defendants were the agents, servants or 

1 employees of each of the remaining cross-defendants and in doing ibe things complained of 
15 ! ~ 

I 

16 
herein were acting with.in tbe scope of their agency and employment, and acting with the foll 

I 7 
knowledge or subsequent ratification of their principals or employers. All references herein to 

18 any named cross-defendant wlll also be deemed to be references to all cross-defendants unless 

19 I otherwise specifically stated or made impossible by context. 

20 I 
21 

2J 

24 

25 

26 

II 
)I 

14. Prior to filing the instant cross-complaint, Mr. Switzer did not make an effort to 

secure from Mr. Wood the actions Mr. Switzer desires to obtain by way of the derivative claims 

set forth herein because there was and is no reasonable possibility that· Mr. Wood would have 

undertaken those actions voluntarily since they are in conflict with his personal interests as an 

Swlt~11r v. Flournoy ManClgemen<. /,l 
Case No. 11 CE CG 04.195 J 

Cross-Complain! n!"f~d Swim 
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'! 

individual and Mr. Wood bas consistently and without exception placed his personal interests us 

rm individual over and above any i11terests of either Flournoy or Mr. Swi tzcr. 

15. Prior to filing the instant cross-complaint, Mr. Switzer delivered i1 true copy of 

! this cross-<:omplaint to Flournoy ilnd Mr. Wood by transmittal ofsciffie to Mr. Park. 

' 

: 1/ 

7 

8 

FIRST CAUSE OF ACTION 
Breach of Fidllciary Duty;... Derivative claim on behalf of Flournoy against McCormick1 

Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald, Mr. Schnitzer 1rnd ROES 1·10 1111d 26-35 

16. Mr. Switzer incorporates the allegations of paragraphs I through 15 above as 

9 though fully set forth by this reforc11ce. 

\i) 17. As Flomnoy's attorneys, M<:Connick, Kravitz, Mr. Park, Ms. Denno, Ms. 

11 Fitz.gernJd and Mr. Schnitzer, and each of them, owed a fiducir.ry duty, inc hiding a di1ly of 

12 utmost and undivided loyalty, to Flournoy. 

I 3 
18. Purs\1ant to Corporations Code §17453, as a member of Flournoy, Mr. Switzer is, 

and at all times mentioned herein was, entitled to all lnforrnation and inspection rights provided 
15 

16 
in Corporations Code§ I 7106, which rights cannot be waived. 

\? 19. Mr. Switzer became concerned about the management and operation of Flournoy 

18 'by Mr. Wood, and desired to obtain information necessary to the process of evaluating whether 

19 or not Flournoy was being managed nnd opernted by Mr. Wood ln a manner consistent with Mr. 

20 Switzer's rights as a member of Flournoy. 

21 i 

1. 22 

20. Corporations Code§ 17!06(b)(l) provide.s that each member of a limited liability 

company "has the right upon reasonable request, for purposes reasonubly relakd to the interest ot 
23 

thm person as a member ... : ( l) To inspect and copy during normal business hours any of the 

25 
I I records requin:d to be maintalned by Section 17058 " 

26 6 
Swilzff v, Fioumoy lvlm111gemm1. lf,( 

Case No. 11 CE CG 011395 JF 
Cross·Comp!nin1 ofTed Swl!ze< 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 51 of 165

NV Sup Ct CQ - Joint Appendix00628



Page 562

5 

6 

7 

9 

10 

!l 

12 

13 

I~ I 
I 

15 

1

. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Case 2:15-cv-00321 Document 1-1 Filed 02/24/15 Page 8 of 60 

/" . ... /"' 

21. Corporations Code § 17106(i) provides that any request, inspection or copying by 

a member ofa limited !iubility company may be made by Lhe mt:rnber's agent or attorney. 

22. On or about September 30, 2011, pursuant to Corporations Code§ l 7106, 

subdivisions (b)(l) and (i), Mr. Switzer's attorney made a written request of Mr. Wood and 

Flournoy on behalf of Mr. Switzer that Mr. Wood and Flournoy make available for inspection 

and copying by l\/lr. Switzer and bis assistants, the following records: 

(a) A copy of the articles of organization of Flournoy Management, LLC, and 
all amendments thereto, together with an>' powers of attorney pursuant to whieh the 
articles of organization or· any amendments thereto were executed. [Cali f'orniu 
Corporntions Code § J 7058(a)(3 )) 

(b) A copy of the operating agreement of Flournoy Manag~ment, LLC, and 
any amendments thereto, together with any powers of attorney pursuant to which any 
\vrittcn operating agreement or any amendments thereto wen~ executed. [California 
Corporations Code§ 17058(u)(5)] 

(c) Copies of the financial statements of Flournoy Management, LLC, for the 
six most recc11t fiscal years. (California Corporations Code§ l 7058(a)(6)1 

(cl) The books and records of Flournoy Management, LLC as they relate to tht: 
inte.ma! affairs of floumoy Management, LLC for at least the current and past four fiscal 
years. [California Corporations Code § J 7058(a)(7)) These books and records include, bu 
nre not limited to: 

(i) For the period from May 1, 2011 through the date of inspection, all 
billing and charge sheets to, and checks, drafts and credits received from: 

a. 
b. 
c. 
d. 
e. 
f. 
g. 
h. 
i. 

j' 
k. 

Alameda Hospirnl ·-Alameda, CA 
Alta Bates Hospital - Berkeley, CA 
Centennial Hills - Las Vegas, NV 
Cottage Hospital - Santa Barbara, CA 
Doctors Medical Center - Modesto, CA 
El Cumino Hospital - Los Gatos, Ct\ 
Hollywood 'Presbyterian Medical Center- Los Angeles, C 
Southern Hills ... Las Vegas, 'NV 
Spring Valley- Las Vegas, NV 
St. Rose Dominican Hospital·- Las Vegas, NV 
Stemislaus Surgical...,. Modesto, CA 

Swil:er v. f;/011rnoy iY/(lnagamenl, LI.(, 
C~sc No. l l Ce CC1 0'\.195 Jr 

Cross-Compl~.int of'Ted Swi(zc1 
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,/ ... 

I. 
111. 

n. 

. ... " ...... ' .. / 

Summit Hospital - Berkeley, CA 
University Health - Augiisrn, GA 
University Medical Center - Las Vegas, NV 

(ii) All bank statements and correspondence to or from banks and othe 
ilnancial institutions and financial services providers; 

("") 111, A 11 commission statements and cancelled checks, drafts mid credits 
showing commissions paid; 

(iv) All insurance policies e.nd cancelled checks, drafts and credits 
showing premiums ~nd indemnity benefits paid; 

(v) All leases and cancelled checb, drafts and credits showing all 

rents paid; 

(vi) All service contracts for professional services and cancelled 
checks, drafts and credits showing payment for those services; 

(vii) All contracts and bills for office services, facilities and equipment 
and i.;ancclled checks, drafts and credits showing payment for those services, facilities and 
equipment; 

(viii) All bills, invoices, packing and shipping lists for product from 
Alphatec, X·Spinc, GS Medical and Orthovita, and checks, drafts and credits showing payment 
for that product, ~u1 d '1 ll checks, drafts and credits showing all income from the resale of that 

product; 

11 I (ix) To the lixtcnt not identified above, all paid bills and cancelled 
checks, drafts and credits showing payment of those bills; 

18 
(x) To the extent not identified above, all checks, drafts, wire and 

19 other monetary trnnsfers and credits issued by Flournoy Management, LLC or from accounts or 
. f1mds owned or cor:trolkd by Flournoy Management, LLC, and all bills, contracts and other 

20 documents requiring or permitting such payments; 

21 (xi) To the extent not identified above, all checks, drafts, wire und 
22 other monetary transfers and credits issued :o Flournoy Management, LLC, and all bills, 

contracts and other documents requiring or pennitting such payments; 
23 

(xii) All signed hospital contracts and physlcitin contracts; 
24 

25 

26 8 

I 

Switi:ar v. Ftouruoy ,'vfanagamem, ll 
Case No. 11 CE co 04395 Jr 

Cross-Complnint ofTcd Switzc] 

i• 
11 
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/ 

(xiii) AH inventory lists and other doc\1ments and records showing each 
i Lem of product O\\'ned or purchased by Mr. Switzer prior to Muy l, 20 l 1, and the location and 

2 , disposition of each item of product from that date to the date o: inspection; 

4 

(xiv) All inventory lists and other documents and records showing each 
item of product owned or purchased by Mr. Wood and Access Medical prior to May 1, 2011, and 
the location and disposition of each item of product from that date rn the date of inspection; 

(xv) All inventory lists and other documents and records showing each 
6 1 item of product owned or purchased by Flournoy Management, LLC from and after May I, 2011, 

I 
and the location and disposition of each item of product from May I, 201 l to the date of 

7 inspection; 

8 i I (xvi) To the extent not identified above, all inventory lists, shipping lis1s. 
9 ! packing lists, invoices, purchase orders, checks, drafts, credit memos, wire or other monetary 

transfers showing the sale or other trans for or any products by Flournoy Management, LLC, and 
10 all considernt.ion received by Flournoy Management, LLC for that sale or other transfer. 

II 

12 

13 

14 

15 

16 

I 7 

I& 

19 

20 

2 I 

(xvii) To the extent not identified above, all books, records und other 
documents which are necessary or uscflil in folly and accurately determining the financial 
condition and activities ofF1omnoy Management, LLC from May l, 2011 to the dnte of 
lnspcction. 

23. Krnv!tz, th.rough its principal and authorized agent Gary E. Schnitzer, Esq., acting 

on behalf of Flournoy, refused, on several occasions, Mr. Switzer's request for access to 

Flournoy records for inspection and copying, 'lsserting that, based on patently irrelevant suppose'. 

prior acts by Mr. Switzer, Mr. Wood believed that Mr. Switzer would use the requested records 

to ham1 Flournoy if Mr. Switzer was pennittcd access to the Flournoy records for inspec.tion and 

copying. 

24. The assertion of Kruvit?., through its principal and authorized agent Gary E. 

22 Schnitzer, Esq., was false, and known by Kravitz to be false at the time that it was made, 

2J 'because, to avoid explaining what harm Mr. Switzer could possibly cause to Flournoy i:f Mr. 

25 

26 

Switzi;r had been alJow<:d access to Flournoy records for inspecdon and copying as requested, 

Mrrr,:\VQQ.d;subse·quenflYYfil'l'seJ}V:~1JfaTecJ!unoer:0atlt'imdisc0sery:,rn~1~.Q.11.r?.~~rpr.!e.P.t;ir.e.<Jcby,1fanv.it·;m 

9 
Swi1w· v. Flournoy Managcmenr, LLC 

Ca)e No. 11 CE CG 04395 Jl
Cross·C ompluin1 or Tell Switzc. 
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,, ....... . 

McCormick, ivlr. Park, Ms. Denno, Ms. Fitzgerald and Mr. Sclmitzer that the reason Kravitz 

repeatedly denied Mr. Switzer's requests for access to Flournoy records for inspection and 

} copylng was that Mr. Switzer already had possession of either the originals or copies of all of the 

Flournoy records to which Mr. Switzer had req\1ested access for inspection and copying because 

those records had either been generated by Mr. Switzer or persons associated with Mr. Switwr, 
6 

or had been provided to Flournoy in the first instance by Mr. Switzer or persons or entities 
7 

associaied with Mr. Switzer, or had previously been provided to Mr. Switzer by Flournoy in the 

9 regular course of business. 

10 

1: 

12 

! 5 

10 

17 

IS 

19 

20 

21 

22 

2.1 

24 

25 

25 At the 1itnc Kravitz, through its principal and authorized agent Gary E. Schnitzer, 

Esq., completeiy denied, on behulf of Flournoy, the requests of Mr. Switzer for access to 

Flournoy records for inspection and copying, Kravitz knew or should have known that the 

records would show perfidy and fraud on behalf of Mr. Wood in the management and opt:nition 

of F!Qurnoy including, but not limited to, Mr. Wood's defalcation and improper channeling to 

himself and his business entities of' monies and property belonging to Mr. Switzt~r and s11pplicd 

by Mr. Switzer to Flournoy for lhe business operations of Flournoy, and the improper taking by 

Mr. Wood for himself and his b~1si11ess entities of monies and property belonging to Flournoy, 

and the improper failure of Mr. Wood to contribute monies and property to Flournoy for the 

business operations of Flournoy. 

26. K.ravitz, through its principal and authorized agent Gary E. Schnit?:er, Esq., 

breached its fiduciary duty to Flournoy by concurrently representing Flournoy ancl Mr. Wood 

despite the existence of a potential or actual conflict, and thereafter caused actual damage to 

Flournoy 'oy, among other things, knowingly using a false pretext to deny, 011 behalf of rlournoy, 

10 
Swit.r~r v. f'/oumay Ma11tJgemf11/, l.l . 

Cose No. 11 CE CG 0439~ I 
Cross·Complaint orTed Swl\7.e 

. '.,'; 
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~1fr. Switzer's repet'!LCd requests for access to the Flournoy records for inspection and copying. 

resulting in Flournoy's unjustified refusal to provide Mr. Switzer with access to any of the 

requested materinls and the filing by Mr. Switzer of a lawsuit against Flournoy to compel such 

access. 
5 

27. Kravitz, through its principal and authorized agent Gary E. Schnitzer, Esq., 
6 

brea<:hed its fiduciary duty to Flournoy by concurrently representing Flournoy und Mr. Wood 
7 

8 
despite the existence of a potential or actual conflict, and thereafter caused actual damage to 

9 Flournoy by, among other things, knowingly and intentionally placing ihe interests of Mr. Wood 

10 over und above the interests of Flournoy when responding on behalf of Flournoy to M.r. Switzer's 
! 

11 repeated rec;uests for access to Flournoy records for inspection and copying in a way that Kravitz! I ! 

I 2 ' 1 knew was virtually certain to result in the filing of an nc.tion by Mr. Switzer agrlinst Flournoy to 

13 
obtain access to Flournoy records for inspection and copying, jus1 so that the revelation of Mr. 

14 

Wood's perfidy and fraud with respect to the management and operation of Flournoy could be 
15 

16 
delayed for as long as possible. 

)7 28. On or about Dt:cember 27, 201 J, Mr. Switzer filed an action against Flournoy and 

I 
l8 /Mr. Wood which set forth a single cause of action under the California Corporations Code to 

19 

20 

'21 

2J 

24 

25 

26 

compel Flournoy to pennit Mr. Switzer access to Flournoy records for inspection and copying 

(hereafter referred to as the "Records Inspection Action"). 

29 McCormick, Krnv!tz, Mr. Park, Ms. Fitzgerald und Mr. Schnitzer breached their 

fiduc!ary duty to Flournoy by concurrently representing Flournoy and Mr. Woud despite lhe 

existence of a potential or actual conflict, and thereat'\.er caused ac.tual damage to Fl<rnrnoy by, 

among otl1er things, responding on behalf of Flournoy to Mr. Switzer's complaint in the Records 

11 
Swilur v. Flownoy /.-fan113"ma11/, LL 

Cas11 No, 11 CE CG 04395 Jr 
Cross.cornplninc ofTcd Switz¢ 
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';"'" .... '""' 

Inspection Action vvith an answer that contained patently meritlcss l1nd inadequately pled 

affirmative defenses to which 1vlr. Switzer's demurrer was sustained, and then by filing a first-

amended answer making the same inadequate and improper ai!egations to which Mr. Switzer 

demurred and moved to strike, and then by filing a second-amended answer without leave of 

Court which made the same inadequate and improper al legations to which Mr. Sv,.1tzer moved to 
6 

strike, all of which act.ions did nothing but benefit Mr. Wood by delaying the prosecution of Mr. 

S\\~tzer's action rmd burden Flournoy by needlessly increasing its defense costs and providing 

'J further evidence of the unreasonable natttre of its refusal to allow Mr. Sv1itzcr access to the 

: o requested records for inspection and copying. 

11 

12 

13 

14 

15 

16 

I I 

18 

19 

20 

21 

23 

25 

26 

30. McCormick, Kravitz, Mr. Park, Ms. Fitzgerald and Mr. Schnit·mr breuched their 

fiduciary duty to Flournoy by concurrently representing Flournoy and Mr. Wood despite the 

existence of u potential or actual conflict, and thereafter caused actual damage to Flournoy by, 

among other things, responding on behalf of Flournoy to Mr. Switzr;r's complaint in the Records 

T nspection Action \Vi th a third-amended answer which asserts as its sole act~ial affirmative 

defense the business judgment rnle, a defense that they knew or should h<1vc known had no 

application or legitimate supporting factual basis because Mr. Wood is by no means an 

independent manager of Flournoy, he has obvious conflicts of interest with Flournoy, and has 

obviously acted in bad faith, fraudulently, oppressively and/or illegally with respect to the 

management and operation of F1ournoy, and which cm1sed a munber of discovery disputes to 

arise when discovery responses of Flournoy and l\.fr. Wood that we1e drafted and served by 

McCormick, Kravitz, Mr. Park, Ms. Fitzgerald and Mr. Schnitzer to Mr. Switzer's discovery 

req11e.'.:ilS relating to this purported affirmative clcfcn.sc were unverified, improperly verified, 

l2 
Swit~el' v, F!o11rnoy Managc111en1, ll 

Case No 11 CE CG 04395 fr 
Cmss·Co111rlnint of Ted Swi1u 
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/ '' ~ ··,·~· .-, . ~. ". ,. 

·evasive, incomplete, and asserted patently meritless objections and would not be voluntarily 

I corrected in response to Mr. Svvitzer's rnult!plc and n:peated meet and con for efforts, thus 

I resulting in, again, a benefit to Mr. Wood in delaying the prosecution of Mr. Switzer's action and 

'
1 I a burden to FlouJ110Y by needlessly increasing its defense costs and prov1ding further evidence of 

I 

6 
I the unrcasooable na1ure of its refusal to allow Mr. Swilzer access to the requested records for 

7 
i inspection and copying. 
i 
I I 31. McCormick, Kravitz, Mr. Park, Ms. Fitzgerald and Mr. Schnitzer breached their 

9 l fiduci<1ry duty to Pl oumoy by concurrently representing Flournoy and Mr. Wood despite the 

10 

11 

12 

I 3 

14 

16 

17 

i8 

19 

20 

21 

existence of a potential or actual cont1ict, and thereafter caused actual damage to Flournoy by, 

among other thi.ngs: respanrd:i'ffgTl()'fi~oe1WHftoi\iE:h:1un16)".'f0t~fFSWiTzerJis".com):Jlaint~in,th.e"J~~99n!.ll:t .,, 

In~p_i:;~tio1t>/\lctiQ:Q:·WitJ1,,~~crqssf.9Q!11plainragai·n~t1'KifTTSwff£~t{NIF?'~Svlltzef?'s~wife';~their::elde11!y.,;;'.; 

Court that the unauthorized cross·complaint was a compulsory one required by Code of Civil 

Procedure 426. 10 et seq. wI'.en, in Cact and in Jaw, the cross-complaint was not compulsory 

because the purported contract und tort causes of oction alleged in the cross-complaint did not I 
arise out of the same transact! on, occu rrcnce, or series of \can'" ti ons or oc<urren ce s as the si ngl~ 

I 

cu use of action under the Corporations Code alleged in Mr. Switzer's comploint agidnst Floumoyl 
D I 

24 
, for access to Flournoy records for inspection and copying; by opposing Mr. Switzer's successful I 

22 

15 

26 

I 
!1 

motion to strike and demurrer to the cross-complaint while at the same time purporting to file a 

13 
Swilrer v. Flournoy Manngemenl, ll..C 

Cnsc No. 11 CE CG 04395 J~ 
Cross-Complnint or Ted Switr.ei 
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:!rst-arncnded cros.s-complaint in order to moot that motion to strike and demurrer; by 

witl1drnwing the purported first-amended cross-complaint at the hearing on Mr. Switzer's motion 

/ to strike and demurrer to the initial cross·complaint and then filing an amended first-amended 

'l I i cross-complaint that did not correct the defects in the allegations of the initial cross-complnint; 

9 

10 

ll 

12 

13 

15 

!6 

17 

I~ 

19 

20 

I and then, after Mr. Switzer had filed a motion to strike and demtuTer to the amended first· 
I 

amended cross-complaint, by serving the amended first-amended cross-complaint on Mrs. 

Switzer" Ms. Holmes, Switzer Medical, fnc., Epsilon Distribution I, LLC and Charlie Medical, 

LLC, and requiring those cross-defendants to respond to the mnendcd first-amended cross-

complaint before the determination of Mr. Switzer's motion to strike and demurrer; by 

mciint::iinir.g and prosecuting the unauthorized cross-action on behalf of Flournoy even after its 

llnamhorizcd nature had been expressly brought to their attention by a demurrer filed against 

, I Flournoy' s third amended cross-complaint; by filing and serving a cross--complaint on behalf of 

Mr. Wood alleging, among other things, that Flournoy is obligated to pay debts owed to Mr. 

Wood's oth~r b11siness ~nt.ities, ail o.f which resulted in,. again, a benefit lo. Mr. Wood in delaying! 

the prosecution of Mr. Switzer's nction and greatly adding to the complexity and cost of the . 

litigation, and a burden to Flournoy by needlessly increasing its defen:o:r;: costs and exposing it to 

!l~bility for maliciom prosecution for the false and baseless claims being asserted in the various 

cross-complaints filed on buhal f of Flournoy and providing fuithcr evidence of the unreasonable 

21 I 1
; narure of its refusal to allow Mr. Switzer access to the requested records for inspection and 
I 

22 I 
23 

24 

25 

26 

copying. 

37.. McComiick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald and Mr. Schnitzer 

breflched their fiducial')' duty to Flournoy by concurrently representing Flournoy and Mr. Wood 

I 4 
Sw1rzer v. Flcmmoy Ma11agomen1, Ll(. 

Cos~ No. 11 CE CG 0<1395 Jl· 
Cross-ComploiiH orTed Switzc1 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

24 

15 

26 
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_, ... 

despite the e:<istencc of a potential or actt1al conflict, and thereaf1er caused nctual damag<:: to 

Flournoy by, among other things, repeatedly preparing and serving false, incomplete and evasive, 

and often unverified, discovery responses on behalf of Flournoy in response to discovery request 

propotmded by Mr. Switzer as the plaintiff with respect to the Records ln.<:pection Action, and to 

di$covery requests propounded by Mr. Switzer, Mrs. Switzer, Ms. Holmes, Switzer Medical, I 
Inc., Epsilon Distribution l, LLC and Charlie Medical, LLC ns the c:ross-defendants with respect 

to the false and baseless claims being asserted against them in the various unaiitborized cross-

complaints flied on behalf ofFlournoy, and by repeatedly ignoring, rejecting, stonewalling and 

otherwise abusing 1J1e multiple good faith efforts of the prorounding parties to informally resolve 

the manifold discovery disputes created by the incomplete, evasive and unverified discovery 

responses, all of which resulted in, Rgain, a benefit to Mr. Wood in delay'ir1g the prosecution of 

Mr. Switzer's action and gremly adding to the complexity and cost of the litigation, and a burden 

to Flournoy by needlessly increm;ing its defense costs and exposing it to liabiliry for, among othe1 

things, monetary sanctions for the multiple discovery abuses commit1ed in the name of Flournoy 

by McCormick, Kmvitz, Mr. Park, Ms. Den.no, Ms. Fitzgerald and Mr. Schnitzer and providing 

farther evidence of the unreasonable nature of its refusal lo allow Mr. Switzer access to the 

requested records for inspection and copying. 

33. 1v1cCorrnick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgernld and Mr. Schnitzer 

breached their fiduciary duty to Flournoy by concurrently representing Flournoy and Mr. Wood 

despite the t.!xistencc of a potential or actua! conflict, and thereafter caused t1crual damage to 

Flournoy by, among other things, not even recommending the filing ofan action on behalf of 

Flournoy against Mr. \.Vood to recover damages for Mr. Wood's perfidy and fnwd with respect to 

15 
Switzer v. Floumoy Monagem~nl, /,!.,(, 

Cm No. 11 CE CO 04395 H 
Cross-Com;-il:ilnr of"nd Swi1ze 
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/'·" '· ' . , ~ ., ' '•.' .. 

rhe managr;;rnen1 and operation of Flournoy despite the fact that they knew or should have known 

2 facts establishing such perfidy and fra~1d, which faces include, but are certainly not limited to the 

following dealing with the period between Mlly I, 2011 and August 31, 2011: Mr. Wood took in 

income of at least $606,000.00 that belonged to Flournoy, bu't only deposited less than 

$200,000.00 of that money into Floumoy's bank account; Mr. Wood deposited into Floumoy's 
6 

bnnk account over $402,000.00 of' income provided by Epsilon and business entities associated 

8 
with Mr. Switzer, but distributed less than $85,000.00 from FloL1rnoy's bank ac:<:onnt ro Epsilon, 

Mr. Switzer or business entities associated with Mr. Switzer, while at the same time paying 

l\l $485,000.00 to Mr. Wood's business, Access, from Flournoy's bank account despite the fact that 

11 I Epsilon and Mr. Swi tzcr, through business entities associated with him, had paid expenses 

12 

13 

I 4 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

properly reimbursable by Flournoy of at least $293,000.00 or otherwise according lo proof; Mr. 

Wood received income belonging to Flournoy of over $545,000.00 or othenvise according to 

proof in the form of hospitals' payments of invoices, but deposited none of thut money into 

Floumoy's bank ~ccount; lvlr. Wood received income belonging to Flournoy of at least 

$216,000.00 or otherwise according to proof in the form of checks from Epsilon und h1siness 

entities associated with Mr. Switzer, but deposited none of that money into Floumoy's bank 

account. 
i 

34. McCorn1ick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald and Mr. Schllitzer 

brc<1chcd their fkh;dary duty to Flournoy by, as mentioned in the preceding paragraphs, 

conc~mently representing Flournoy mid Mr. Wood despite the existence of a potential or actu.al 

conflict, and thereafter caused actual darn<1ge to Flournoy by consistently and repeatedly placing 

the interests of Mr. Wood over and above the interests of Flournoy, and McCormick, Kravitz, 

16 
Switzer v. P/otmwy Managem1mt. UC 

Oise No. 11 CE CG 04395 Ji·• 
Cros;-Complnint orTed Swit~~i 
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·. ,,., .... 

Mr. Park, Ms. Denno, Ms. Fitzgerald and Mr. Schnitzer are, and at al I times mentioned herein 

hiwe been, improperly engaged in an acrual cont1ict of interest by their concurrent joint 

rcprcscnrntion of F 1ournoy and Mr. Wood in the Records Inspection Action, in Flournoy 's cross-

action, and in _Mr. Wood's cross-action, all contrary to well-established California Jaw, including, 

but certainly not limited to Ct1l ifomia Rules of Professional Conduct, Ruic 3·3 l -(C)( l) and (2), 
ti 

10 

Rule 3-600(E), Shmp v. Next Entertciinmrml, Inc. (2008) 163 Cal.App.4
1
h 410, 428, Blue Water 

Sun.set, UC v. Markowitz (2011) 192 Cal.App.4 1h 477, 487-4-90, T&R Food1', inc. v. Rose (1996) 

t. 7 Cal.App.41h Supp. l, 8 and Stanley v. Richmond (1995) 35 Cal.App.4'
11 

1070, 1086. 

35 The actual conflict of interest of McConnick, Kravitz, Mr. Park, Ms. Deirno, lvfs. I 

I 
II Fitzgerald and Mr. Schnitzer has not been consented to or waived by Mr. Switzer, and could not I 

12 cmd cannot be consented to by Mr. Wood. 

I J 
36. The breach by McConnick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald and Mr. 

14 
Schnitzer of their fiduciary duty to Flournoy has resulted in actual damuge to Flournoy in an 

i.5 

. : ~ ;, : '.. . ' ' . . .... , ... 

16 

17 

amount according to proof, but estimated to be in excess of $4,000,000.00 and includes, but is 

not limited :o any u.rtomey's fees, co5ts and litigation expenses that Flournoy is required to pay td 

18 Mr. Switzer in the Records Inspection Action and to Mr. Switzer, Dixie Switzer, Jean Holmes, or 

19 any of the other cross-defendants in Floumoy's Lmauthorized cross-action, as well as a-ll 

20 anomey's fees, c<>sts and other litigation expenses incuned by Flournoy in defending against the 

21 Records Inspection Action and in prosecuting iL'l cross-action, as well as the value of the income 

22 
and properr; stolen from it by Mr. Wood i.1Tld disbursed, consumed or otherwise disposed of or 

2J 

taken by Mr. Wood during the time of the cross-defendan1s' joint representation of Flournoy and 

2 5 tv1r. Wood. 

26 i 17 
Swit::~r .,. Pfownoy Managumqnt, lL 

Case No. 11 CE CG 04J9j JI· 
Cross-Complninl ofTed Swi\Zl: 
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., ',. /'" ... , 

II 
I 

3 7 Jn uddition to compensation for t11e actual darn age caused to Flournoy by the 

breach by McCormick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgernld and Mr. Schnitzer of their 

fiduciary duty to Flournoy, Flournoy is also entitled to obtain from McCormick, Kravitz, Mr. 

Park, Ms. Dermo, ivis. Fitzgerald and Mr. Schnitzer disgorgcment of all of the fees, costs and 

expenses received by them in connection with their representation ofFloumoy from and after 
6 

7 
May l, 2011. 

8 
J8. fhc conduct of McCormick, Kravitz, Mr. Park, Ms. Dermo, Ms. Fitzgernld and 

9 Mr. Schnitzer was fraudulent, malicious, oppressive, despicable and was undertaken and 

10 accomplished with a conscious and intentional disregard for the rights o!'F!oumoy, and for the 

11 ~,purpose of maximizing the cross-defendants' financi<'ll gain despite the known risk of serious and 

!?. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

25 

irrepr1rable damage to Flournoy, thns authorizing the impositioi; of punitive damages against the 

cross-defendants, and each of them, in an amount according to proof, for the purpose of 

p~mishing the cross-defendants and discouraging the cross-defendants and other attorneys facing 

similar circumstances from engaging ln similar conduct in the fmurc. 

SECOND CAUSE OF ACTION 
Breach of Contract -Direct claim uy Mr. Switzer against Mr. Wood, Access 

irnd ROF:S ll·25 and 36-50 

39. ~fr. Switzer incorporates the allegations of paragraphs l througb 15 above as 

though fully set forth by this reference. 

40. In or about May 2011, Mr. Wood and Mr. Switzer orally agreed to form a 

partnership for the purpose of selling medico! implnnts and associul'ed hard goods (referred to 

herein as the "Partnership Agreement"). 

18 
Swf1.1er v. Flournoy Management. l.f. 

Caso No. l I CE CG 04395 JJ
Cross-C()mp:uinl ofTcJ Switzt 
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/' .... 

4 l. Tbe essential tem1s of the Partnership Agreement were that: (I) plenary power an 

2 control over the management and operation of Flournoy would be vested in Mr. Wood ns 

flournoy's sole m1:1.nager; (2) income from a specific business entity associated with Mr. Swi:zer 

4 
(Charlle Medical, LLC, fka Omega Solutior;s, LLC)i income from a specific business emity 

associated with Flournoy (Epsilon Distribution l, LLC) and income from a specific business 
6 

entity associated wi tl1 lvfr. Wood (Access Medical, LLC) earned for ~mies occuning on or after 

May J, 2011 would be turned over to Flournoy to be maintained in one or more separate ban.k 

9 accounts of Flournoy and not commingled in any fashion with ihe funds of any other person or 

10 entity; and then, (J) Flournoy would use that income to reimburse the business entities for their 

II costs and expenses and overhead attributable to the particular sales; and then, ( 4) Flournoy would 

12 deduct and pay its own costs and expenses, if ilny, associated with its administration of the 

13 

1

1 Partnership Agrcemenr from the remaining income; and then, (5) Flotimoy would distribute the 
14 

rerr.aining income to Mr. Wood and Mr. Switzer in equal shares along with other required 
15 

!6 
distributions from Floumoy's other independent business operation relating to implant sales in 

!7 Augusta, Georgia. 

)8 42. Mr. Switzer has perfo1med all of the terms, conditions and covenants of the 

19 Pm1ncrship Agreement to be perfonncd on his part, except those which have been excused or 

20 rendered impossi blc by Mr. Wood's condt1ct. 

21 I I 43. Mr. 'i\lood breached the Partnership Agreement by, among other things: Mr. Wood 

22 

23 

24 

25 

26 

Ii 

took in income of at least $606,000.00 or otherwise according to proof that should have been 

delivered to F loumoy, but deposited less tban $200,000. 00 of tbat money or otherwise according 

to proof into Flournoy's bank account; Mr. Wood deposited into Flournoy's bank account over 

19 
Swit:er ~. Floi1rnoy Mnnagemenl, /,I, . 

C1J.Se No. I I CE CO 04395 Jl·ll 
CCO'>·Complolm P rTod Swhml 
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/ 

5402,000.00 or otherwise according to proof of income provided by business entities associated 

2 \with Mr. Switi".:er, but disLribtited less than $85,000.00 from Floumoy's b~mk account to Mr. 

6 

8 

9 

10 

11 

12 

iJ 

;4 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

15 

26 

Switzer, Epsilon or Charlie, while at the same time paying $485,000.00 or otherwise according t 

proof to Mr. Wood's business, Access, from Flournoy's bank account despite the fact that 

Epsilon and Charlie had paid, or had become obligated to pay, expenses properly reimbursable 

by Flournoy of at least $293 ,000.00 or otherv.1ise according to proof and despite the fact that, 

exclusive of the $485,000 payment from Flournoy, Access m~eived and deposited into its bank 

account income of$! ,4 J 7,235.76, or otherwise according to proof, during the period from May 

1, 2011 through August 3J,2011; Mr. Wood received income thai should have been delivered to 

flollrnoy of over $545,000.00 or otherwise according to proof in the form of hospitals' payments 

of invoices, but deposited none of that money into Flournoy's bank account; ivlr. Wood received 

income that should have been delivered to Flournoy of at !cust $216,000.00 or other.vise 

according to proof in the form of checks from Epsilon and business entities associated with Mr. 

Switzer, but deposited none of that money into Floumoy's bank account;. Mr; Wood took away/ 

fro in Mr. Switzer and kept for himself the lucrative business relationships and income Mr. 

Switzer had developed and enjoyed with hospitals previously serviced by Epsilon and the 

business entities associated with Mr. Switzer, which hospitals include, but a.re not limited to Alta 

Bates in Oakland, California, Alameda in Oakland, California, Hollywood Presbyterian in Los 

Angeles, California, and Cottage Hospital in Santa Barbara, California. 

44. At the time the Partnership Agreement was formed, Mr. Wood knew that any breacl 

of tbc Partnership Agreement as alleged in the preceding paragraphs would cause Mr. Switzer to 

suffer more than mere benefit of the bargain damages in that such a breach would irreparably 

i 
20 

Swir;;er Y. F'!ownoy Ma11ngerr.rr1/, ud 
Cr.s~ No. 11 CE CG 0~395 fri 

Cross-Cornpleint ofT~<l Switze~ 
l 
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damage the business and reputation of Mr. Switzer and, therefore, consequential damages in the 

form of lost future income o.nd emotional distre~s were foreseeable to the pmiies at the timt' of 

contracting. 

45. Mr. \Vood's breaches have caused Mr. Switzer to suffer damages in mi amount 

according to proof, bllt estimated to be in excess of $6,000,000.00, for, among other things, the 
6 

amounts due to Mr. Switzer ilS reirnburscmer.t and compensation under the Partnership Agreement, 
7 

the loss of his business relationships and the Income reasonably anticipated to be derived therefrom , 

9 I in the. f'uture{lhe damage to his ability to do business and derive income from the business entities 

!O 

!! 

J J 

14 

I 5 

16 

17 

18 

19 

20 

21 

22 

25 

26 

associated vlith him, a·nd for the embarrassment, annoyance and worry caused to him by Mr. 

Wood's breaches of the Partnership Agreement. 

THIRD CAUSE OF ACTlON 
Frnud - Direct claim by Mr. Switzer against Mr. Wood, Access and ROES 11-25 and 36-50 

46. Mr Switzer incorporntes the allegatioi:s of paragraphs 1through15 above as 

though fully set forth by this reforence. 

47. !11 or about November 2010, Mr. Wood and Mr. Switzer discussed forming a 

business w market and sell medical implants and associated hard goods in Chattanooga, 

Tennessee and Augusta, Georgia, which were markets apart from Mr. Wood's market in Nevada 

and Mr. Switzer's markets in California and Oregon. 

48, During th.is discussion, Mr. Wood represented to Mr. Switzer that Mr. Wood did a 

volume of business in Nevada equivalent to the volume of business that Mr. Switz.er did in 

California and Oregon, and that Mr. Wood had experience, morals, acumen ;md capabilities on 

pm with Mr. Switzer's with re:>pect to medical implant marketing and sales and would treat Mr. 

2 I 
S1> lt:er v. Flournoy 1~/an<igemvnt, /, l 

Case No. 11 CE CO Oii395 Jt 
Cross·Cornplnint ofTcd Swi17.c, 
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I 
I 

1 , I Swiu:er in good faith and with fairness if Mr. Switzer agreed to enter in lo a business venture with 

" I I Mr. Wood 

49. :vfr. Switzer r·e€\sonuoly relkd on Mr. Wood's n:presenrntions, and agreed to the 

fomrntion or Flournoy in December 20 l 0, and contribuicd his time, efforts and his own existing 

bventory to enable F!oitmoy to begin conducting business in Chattanooga, Te:messee and 
6 i 

Augusta, Georgia with additional marketing efforts in those markets being undertaken by Mr. 

<) 

10 

!l 

12 

I} 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

Wood's brother, Zach Wood, for a monthly fee. 

50. In or about May 2011, ivlr. Wood and Mr. Switzer orally agreed to form a 

partnership for the purpose of selling medical implants and associated bard goods (ref med to 

herein as the "Part:iership Agre~:ment") in the markets pn.wiously reserved to Mr. Wood and Mr. 

Switzer, and not serviced by Flournoy. 

5 i. The essential terms of the Partnership Agreement are set forth in Paragraph 41, 

ul:>ove, and incorporated herein by this reference. 

52. Mr. Switzer entered into the Parrnership Agreement in reasonable reliance on Mr. 

Wood's renewed representations to Mr. Switzer on, among other dates, May 10, 2011, that Mr. 

Wood had experience, morals, acwnen and capabilities on par w'.th Mr. Switzer's with respect to I 
! 

nwdical implant marketing and sales and would treat Mr. Sw1tzcr in good faith and with faimess j 

if Mr. Switzer agreed to enter into this new business venture with Mr. Wood wherein Mr. Wood 

would now have picnary power and control over the ma.nagement and operation of Flournoy. In 

, doing so, Jvlr. Switzer contributed in excess of $1 million to the operation oftbe partnership in 

the form of his money, time, industry, talents, and inventory previously purchased by him for use 

Mr. Svritzer perfom1ed and continued 

Swili:er v. Flournoy ,vfonagc111ant. LL 
CMe No. l l Cr. CG 04)95 JI· 

CrO$S·COmploint orTctl Switic 
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I 
' ,J w perfonu his obhgaUons under the Partnership Agreement in reasonabk reliance of Mr. Wood'. 

2 I repre-~~enrat\ons, made. by e-mail messages from Mr. Wood':i agent, Jacquie Weide, dated July 11, 

I 

Ii 20 I l to Jean Holmes, dated July J 8, 2011 to Jenn Holmes, dated July 20, 2011 to Jean Holmes, 

dated August 26, 201 land Augus1 29, 201 J to Jean Holmes, dated September 6, 2011 to Mr. 

9 Switzer, and dated September 7, 201 J to Mr. Switzer, that Mr. Wood was likewise performing 

I 
10 his obligations under the Partnership Agreement. 

II 53' Mr. Wood's representations were false, and known by Mr. Wood to be false, 

12 when the;1 W(:re made to Mr. Switzer. ln reality, the volume of lv1r. Wood's business WM less 

I) I I than half of Mr. Swilzer's business, Mr. Wood took the Augt1sta, Georgia business intended for 
I~ 

Flournoy fmd kept it for himself tl1rough Access, Mr. Wood was not folly and faithfully 
15 

16 
performing his obligations under the Partnership Agreement, Mr. Wood did not have experience,, 

·,7 mornls, acumen ru1d capabili~ies on par with Mr. Switzer's with respect to medical Implant 

18 marketing and sales, and Mr. Wood had no intention of treating Mr Switzer fairly or in good 

1'J I faith but, ruther, intended to unfairly profit from Mr. Switzer's resources, experience, inventory 
I 

10 

21 

24 

1) 

26 

tmd industry by utilizing them, 1tnd the profits they generated, for himself to the exclusion of Mr. 

Agreement. 

2J 
Swiriar v. Floumoy Managcmcnr, LLC 

Cil$e No. 11 CE CG 0439) JH 
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54. ivfr. Wood fraudulently caused damage to Mr. Switzer by, among other things, the 

acts and omissions set forth in parngraph 43, above, whlch are incorporated herein by 1his reference. 

55. If Mr. Switzer hod known the true facts regarding Mr. Wood's business 

opcrntions, experience and intentions, Mr. Switzer would never have agreed to form Flournoy 

with Mr. \Vood and certainly would have never agreed to enter into the Partnership Agreement 

with Mr. Wood in lht: first instance, ~nd would never have performed as though the pannership 

actually existed for as long as he did. 

56. Mr. Wood's fraud has caused Mr. Switzer to suffer damages in an ::imount accordin~ 
i 

to proof~ but estimated to be in excess of $6,000,000.00, for, among other things, the amounts duej 

1 to Mr. Switzer as reim burscment nnd compensation under the Partni:rsh.ip Agreement, the los0 of 
I 

his inventory, business relationships and the income reaflonably anticipated to be derived therefrom/ 

[n the futmc, the damage to his ability to do business and derive income from the business entities 

associated with him, und for the embarrassment, annoy<mce and worry caused to him by Mr. 

Wood's fraudulent acts; as i'vlr. Wood's acts constitute the theft of Mr. Switzer's prope1ty, Mr. 

17 J Wood is !:able for treble the amo.unt of damage sustained by Mr. Switzer and for Mr. Switzer's 

l.'l i reasonable attorney's fees pursuant to Pen<il Code §496. 

19 

20 

2l 

2J 

21 

25 

26 

11 

Ii 

57. In udd:tion to compensation for the actual dum<tge cnuscd to Mr. Switzer by the 

multiple rraudulent acts of Mr. Wood, Mr. Switzer is also emit led to obt<iin from Mr. Wood 

ctisgorgement of all of the profits obtained by him through his perfidy and fraud, as well as all 

altorney's fees, costs and other litigation expenses incum;<l by Mr. Switzer for having to 

commence a civil actior. agftinst Flournoy to obtain access to Floumoy's records for inspection 

24 
S1vi/::er v. Flournoy Monageme111. LL 

Cm No. 11 er:. CG 04395 J 
Cross-Complnin\ orTcd Swim1 
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and copying and for having to defond himself and others against the unauthorized, retaliatory and 

mu!ic:ious cross-net ion Mr. Wood caused Flournoy to institute and prosecute. 

I 58. The ~onduct of Mr. Wood was fraudulent, malicious, oppressive, despicable <ind 

: was undertuken and accomplished with a conscious ur.d intentional disregard for the rights of Mr. 

Switzer, and for the purpose ofma.,'<imizing Mr. Wood's financial gain despite the known dsk of 
6 

serious and ineparable damage to Mr. Switzer, thus authorizing the imposition of punitive 

damages ag<,inst Mr. Wood in un amount according to proof for the purpose of punishing him 

and discournging him and others facing similar circumstances from engaging in similar conduct 

1<) .'in the fu'.l.lJ'e. 
I' 

11 

J'/, 

13 

14 

15 

16 

J',' 

!S 

2C 

2! 

22 

2J 

24 

7.5 

·1 
FOURTH CAUSE OF ACTION 

13rcach of Fiduciary Duty/Constructive Fraud - Direct claim by Mr, Switzer against Mr. 
Wood, Access and ROES 11-25 and 36-50 

59. Mr. Switzer incorporates the allegations of parngrnpbs l through IS above as 

though folly set forth by this reference. 

60 Jn or about November 2010, Mr. \Vood and Mr. Switzer discussed fonning a 

business to market und sell medical implants and associated hard goods in markets apart from 

·Mr, Wood's market in Nevada and Mr. Switzer's markets in California and Oregon, 

6!. During this discussion, Mr. Wood represented to Mr. Switzer that 1v1r. Wood did a 

volume of business in Nevada equivalent to the volume of business that Mr. Switzer did in 

California and Oregon, and that Mr. Wood had experience, morals, acumen and capabilities on 

par with Mr. Switzer's with respect to medical implant marketing ac1d sales and would treat Mr. 

Switzer in good faith and with fairness if Mr. Switzer agreed to enter into a business venture witb 

Mr. Wood. 

?.5 
Swi1:er V, Fiownoy Mnn'1gemcnt. uq 

Case No, l l CE CG 04395 JI{ 
Cross-Coinpluinl ofTcd Swit~ci 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 70 of 165

NV Sup Ct CQ - Joint Appendix00647



Page 581

6 

~ 
I 

8 

9 

JO 

II 

I) 

15 

16 

) 7 

18 

19 

2! 

22 

24 

25 

Case 2:15-cv-00321 Document 1-1 Filed 02/24/15 Page 27 of 60 

.. 

62. Mr. Switzer reasonably relied on Mr. Wood's r1;!prcsentu1ions, und agreed to the 

formation of Flournoy in December 2010, and contributed his time, efforts tmd his own existing 

inventory to enable Flournoy to begin conducting business in Cb:ittanooga, Tennessee and 

Augusta, Georgia with additional marketing efforts in those markets being undertaken, by Mr. 

Wood's bwthcr, Zach Wood, for a monthly fee. 

63. In or abol1t May 201 I, Mr. Wood and Mr. Switzer orally agreed to fom1 a 

pa;tnershi p for the pmvose of selling medical implants and associated hard goods (referred 10 

herein as the "Partnership Agreement") in the murkets previously reserved to Mr. Wood Md Mr. 

Switzer, ru1c not serviced by Plournoy. 

64. The essential terms of the Partnership Agreement are set out in Paragraph 41, 

above, which i~ incorporated by this reference. 

65. As Mr. Switzer's partner, Mr. Wood owed Mr. Switzer a fid'uciary duty to 

comport himself in the highest good faith and in a marmer consistent with the standards und 

du lies of a trustee, binding 'Mr. Wood to not obtain nny advantage over Mr. Switzer in the 

partnership affairs by the slightest misrepresent.at.ion, concealment, thrcut or adverse pressure of 

ttny ki nu' 

66. Mr. Wood's representations to Mr. Switzer were false. In reality, the volume of 

Mr. \:Vood 's bw;:ncss was less than hal r of Mr. Switzer's business, Mr. Wood <lid not have 

expenence, mornls, flcumen and capabilities on pm· with Mr. Switzer's with respect to medical 

implant marketing and sales, and Mr. Wood had no intention of treating Mr. Switzer fairly or in 

good faith but, rather, intended to unfairly profit from Mr. Switzer's resources, experience, 

inventory and i:idumy by utilizing them, und the profits they generated, for himself to the 

26 
Swirwr v. Flournoy M11n11gemen1, ll( 
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exc'.u~ion of Mr. Switzer, and also by stealing away customers, accou.nts and business 

relationships of Mr. Switzer in California, where Mr. Wood had no business presence prior to the 

Partnership Agreement. 

67. Mr. Wood breached his fiduciary duty to Mr. Switzer and caused damage to Mr. 

I ! Switzer by, among other things: Mr. Wood took in income of at least $606,000.00 or otherwise 
6 I 

1 
according to proof that should huvc been delivered to Flournoy, but deposited less than 

$200,000.00 or otherwise uccording to proof of that money into Floumoy's bank account; Mr. 
; 

9 
Wood deposited into Flou.moy's bank account over $402,000.00 or otherwise according to proof! 

I 10 of income provided by business entities associated with Mr. Switzer, but distributed less than 

II $85,000.00 from floumoy's bank account to Mr. Switzer or business entities associated with Mr.I 
12 Switzer, while at the same time paying $485,000.00 or otherwise according to proof to Mr. 

l 3 
Wood's business, Access, from Flournoy's bar.k account despite the fact that Mr. Switzer, 

14 
through business entities associated witb him, had paid expenses properly reimbmsable by 

15 I 
I Flournoy of at least $293,000.00 or otherwise according to proof and despite the fac( that, 

16 

17 
exc'.usivc of the $485,000 payment from Flournoy, Access received and deposlied into its bank 

18 account income of $1,417,235.76 dming the period from May l, 2011 through ;\ugust 31, 2011; 

l 
19 tv1r. Wood received income that should have been delivered to Flournoy of over $545,000.00 or 

20 otherwise according to proof in the forrn of hospitals' payments of invoices, but deposi1ecl none 

2t I of that money :nto Flournoy's bank account; Mr. Wood received income that should have been 

delivered to Flournoy of at least $216,000.00 or olhcrwise according to proof in the form of 

checks from busi ncss entities associated with lv1r. Switzer, but deposited none of that money into 

25 
Flotinwy'~ bank account; Mr. Wood took away and kept for himself Floumoy's business in 

l 

26 27 
Swir:ur v, F1ownoy !Yfa1wg~menl, ll( 

Cnsc No. l l CF: CG 04395 Jr 
Cross·Complnint of Ted Swltxe 
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Augusts, Georgin; Mr. Wood took away from Mr. Switzer and kept for himself the lucrative 

business relation:ships and income Mr. Switzer had developed and ertjoyc:d with hospitab 

previously serviced by Epsilon and the business entities associated with Mr. Switzer, which 

I . ' 
I hospitnls include, but arc not limited to Altn Bates in Oakland, California, Alameda in Oakland, 
I 

I Cali fomia, Hollywood Presbyterian in Los Angeles, California, and Cottage Hospital in Santa 

Barbarn, Ci.llifornfa; Mr. Wood responded to Mr. Switzer 1s request for access to Flournoy records 

fo:· the purpose of inspection and copying with Fl complete refusal of any such access and by 

hiring attorneys to commence civil actions, including an unmnhorized action in the name of 

Flournoy, against Mr. Switzer, Mr. Switzer's wife, Mr. Switzer's office manager, Epsilon and 

bus:ness entities associated with Mr . .Switzer based on fictional and malicious clairns1 and to 

prosecute those ac.tions in malicious and unethical ways so as to conceal for as long as possible 

the full extent of Mr. Wood's perfidy and wrongful conduct. 

68. !v'lr. Wood's breach offiduciary duty and constructive fraud has caused Mr. Switzer 

to suffer damages in an amount according to proof, but estimated to be in excess of,$ l 0,000,000.00, 

for, among other things, the amounts due to Mr. Switzer as reimbursement and compensation under 

the Parinership Agreement, the loss of his inventory, busines~ relationships and the income 

reasonably anticipated to be de1ived therefrom in the future, the damage to his ability to do b11siness 

and derive income from the business entities associated with him, for expenses in defending 

himself and others from Mr. Wood's civil actions, and for the embarrassment, annoyance and worry 

caused to him by Mr. Wood's fraudulent acts. 

28 
Swilier v. r'lmm1oy Management. U 

CRsc No 1 l CG CG 0~395 Jli 
Cross·Coinpluin! of Ted Swit.zc1 
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69 ln addition to compensation for the actual damage caused to !v[r. Switzer by the 

2 multiple breaches o ff:duciary duty by Mr. Wood, Mr. Switzer is also entitled to obtain from Mr. 

1 
Wood disgorgementofall of the proflts obtained by him thro11gh his perfidy. 

70. The conduc1 of?vfr. Wood was fraudulc.nt, malicious, oppressive, despicable and 

vvas undcnaken and accomplished with a conscious and intentional disregard for the rights of Mr. 
6 

Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk of 

8 
serious and iITeµarnble damage to Mr. Switzer, thus rmrhorirJng the imprni!tion of punitive 

9 damages against Mr. Wood in an amount according to proof for the purpose of punishing him 

10 I and discouraging him and others faclng similar circumstances from engaging in similar conduct 

JI 

1i 

13 

I 5 

16 

17 

! 8 

19 

20 

2! 

23 

26 

in the Culme. 

FIFTH CAUSE OF ACTION 
Conversion - Direct cl~im by Mr. Switzer against J\Jr. Wood, Access and ROES 11-25 and 

36-50 

71. Mr. Switzer incorpcrntes the allegations of paragraphs l through 15, 4 7 through 

57, and 60 through 69 above as though fully set forth hy this reference 

72. In M11y, 201 l, Mr. Switzer was the owner of personal property consisting of 

medical implants and associated hard goods worth S62,9 l 0.00, or otherwise llCCor<ling to proof 

(referred '.o hereafter as the "Las Vegas Inventory"). 

73. In and after Muy, 2011, Mr. \Vood wrongfully exercised dominion and control 

over the Las Vegas lnventory by fraudulently inducing Mr. Switzer ro allow the Las Vegas 

Inventory to be sold pursuant to the Partnership Agreement and then by Mr. Wood keeping und 

applying the proceeds of the sale for his own use and benefit to the cornplere exclusion of Mr. 

Switzer. 

29 
SwitJ?r v F/011rrroy MaMf(ement, LU; 

Co~e No. '11 CE CG 04395 I 
Cross·Compfninl of'Tl!d Switr.e 
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74. Mr. Wood's conversion of the Las Vegas Inventory resul:ed in damage to Mr. 

Switzer in an amount according to proof co11sisting not only of the price paid by Mr. Switzer 

when he purch<lsed the Las Vegas lnventory, but also the profits lost by Mr. Switzer by being 

: prevented from selling 1he Las Vegas lnventory himsel~ ail of which are estimated to total, in the 

experience of Mr. Switzer, at least $188,730.00 or otherwise according to ?roof, 
<> I 

8 

9 

10 

11 

12 

IJ 

15 

16 

17 

75. The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and 

was underwken and accomplished with a con~cious and intentionrt.l disregard for the rights of Mr. 

Switzer. und for the purpose of maximizing Mr. Wood's financial gain despite the knovm risk of 

serious and irreparab!e damage to Mr. Switzer, thus authorizing the imposition of punitive 

damages againsl Mr. Wood in an amount according lo proof for the purpose of punishing him 

and discournging him and others facing similar circumstances from engaging in similar conduct 

in the futwe. 

SIXTH CAUSE OF ACTION 
Convcr~ion - Dil·cct claim by Mr. Swit:1.er ngainst Mr. Wood, Access and ROES 11-25 and 

36-50 

76. Mr Switzer incorporates the allegations of panigniphs l through 15, 47 through 

18 57, and 60 through 69 above a~ though fully set forth by this reference. 

20 

2 I 

23 

25 

26 

77. Jn May, 20 I l, Mr. Switzer was the owner of personal property consisting of 

rnedicttl imp!nnts and associated hard goods wonh $64,900.00, or otherwise according to proof 

(rel'erred to hereafter as the "Los Angeles Inventory"). 

78. In and nftcr May, 2011, Mr. Wood vvrongfully exerr;i!;ed dominion and control 

over the Los Angeles lnventory by fraudulently inducing Mr. Switzer lo allow the Los Angeles 

Inventory lo be sold pursuant to the Partnership Agreement and then by Mr. Wood keeping and 

JO 
Swilzer \'. P!ownoy Ma1wg«m~nl. llC 

Cnse No. 11 CE CO 04395 Ji 
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' ••..• . ./j .. / ' 

applying the proceeds of the sale for his own use and benefit to the complete exclusion of Mr. 

2 Svv"itzer. 

<) 

10 

I I 

12 

I J 

) 5 

16 

17 

18 

19 

20 

2 I 

22 

23 

25 

26 

'/9, tvlr, Wood's conversion of the Los Angeles Inventory resulted in damage ro Mr. 

Swi tzcr in an amount according to proof consisting not only of the price paid by Mr, Switzer 

when he purchased the Los Angeles Inventory, but also the profits lost by Mr. Switzer by being 

prevented from sc!l ing the Los Angeles Inventory himself, all of which are estimated to total, in 

the experience of Mr. Switzer, 1;1t least$ J 94, 700.00 or otherwise according tO' proof. 

80 The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and 

was undcrtuken and accomplished with a conscious and intentional disregard for the rights of Mr. 

Switzer, and for the purpose of maximizing Mr, Wood's financial gain despite the known risk of 

serious and irreparable damage to Mr. Switzer, thus authorizing the imposition of punitive 

darrrnges against Mr. Wood in an amount according to proof for :he purpose of punishing him 

and discoun1ging him and others facing similar circumstances from engaging in similar conduct 

in the future, 

SEVENTH CAUSE OF ACTION 
Conversion - Direct cliiim by Mr. Switzer against Mr. Wood, Access and ROES 11-25 nnd 

36-50 

81. Mr. Switzer incorporates the allegations of paragraphs I through 15, 47 through 

57, and 60 through 69 above as though fully set forth by this reforern;e. 

82. !n May, 20 l 1, Mr. Switzer was the owner of personitl property consisting of 

medical implilnts and associated hurd goods worth $448,685,00, or othenvise Recording to proof 

(ri;:f'trri:d to hen::u.f'lc:r as the "Santa Barbara Inventory"). 

31 
S1v1'!2w v. f"/wrnoy .Wonagumen1, llC 

Case No. l l CE CG 0439;5 Jl
Crms-Compluin1 of Ted Swi1:>:1~1 

,, . ..,,• 
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/ .. 

II 
83. fn and <\fter May, 2011, Mr. Wood wrongfully exercised dominion and control 

2 over the Santa Barbara Inventory by fraudulently inducing Mr. Switzer to allow 1he Santa 

I 
Barbara Inventor; to be sold pursuant to the Partnership Agreement and then by Mr. Wood 

4 
, keeping and npplyi ng the proceeds of the sale for his own use and benefit to the complete 

cxclusion cf M~·. Switzer. 

84. Mr. Wood's conversion of the Santa Barbaro Inventory resulted ln damage to Mr. 
7 

8 
Swit?er in an amount according to proof consisting not only of the price paid oy Mr. Switzer 

9 
when he purchased lht· Santa Barb<ira Inventory, but also the profits lost by Mr. Swil1.er by being 

IO 1 prevented from selling the Santa Barbara Inventory himself, all of which are estimuted lo total, in 
i 
! 

11 j the experience of lv[r. Switzer, at least$ l ,3,16,055.00 or otbern\se according to proof. 

17-

13 

14 

I) 

16 

17 

18 

\'I I 
20 

I 
l 21 

n 

23 

24 

15 

26 

I: 

85. The conduct of Mr. Wood was fraudulent, malicious, oppres~ive, despicub!c and 

was undertaken ard accomplished with a conscious and intentional disregard for the rights of Mr. 

Switzer, end for the purpose of maximizing Mr. Wood's financial gain despite the known risk of 

serious and irreparable damage to Mr. Switzer, thus authorizing the imposition ofpunitivt: 

damages ugainst rvrr. Wood in an amount n.ccording to proof for the purpose of punishing him 

and discournging hirn and others facing sirnilar circumstances from engaging in similar conduct 

in the future. 

EIGHTH CAUSE OF ACTION 
Conversion - Direct claim by Mr. Switzer against Mr. Wood, Access and ROES 11-25 and 

36-50 

86. t>.1fr. Switzer incorporates the allegations of paragraphs I through 15, 47 through 

57, and 60 through 69 <1bove as though fully set forth by this reference. 

Swilti!r v. Flalll'noy klanngemenl, Ll 
Case No. 11 CE CO 0•1395 Jr 

Cross·Complaiot ofT~ll Switze 
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13 

14 
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.9 

20 

21 

22 

23 

25 
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./ . . ·~ ........ . · .. : .· .. -··· t· ; . . : 

87. Jn ivlay, 2011, Mr. Switzer was the owner of personal property consisting of 

medical implants ilnd associated hard goods worth $74,050.00, or otherwise according to proof 

(referred to hereafter as the ;'Modesto fnvenrory"). 

88. In and after May, 2011, Mr. Wood wrongf1illy exercised dominion and control 

over the Modesto fnventory by fraudulently inducing Mr. Switzer to allow the Modesto !nvcntOT) 

to be sold pursuant to the Partnership ;\greemcnt and then by Mr. Wood keeping and applying 

the proceeds of the sale for his own use and benefit to ihe complete exclusion of Mr. Switzer. 

89. Jvlr. Wood's conversion of the Modesto Inventory resulted in damage to Mr. 

Sw:tzcr in an amount according to proof consi1>ting not only of the price pn[d by Mr. Switzer 

when he purchased the Modesto inventory, but a.Jso the profits lost by Mr. Switzer by being 

prevented from se\ling the Modes1o fnventory himselt~ all of which are estimated to total, in the 

experience of' Mr. Switzer, at least $222, 150.00 or otherwise uccon.ling to proof .. 

90. The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicnble and 

was undertaken and accomplished with a conscious and inrentional disregard for the rights of Mr. 

Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk of 

serious and irreparnble dnmage to Mr. Switzer, thus ll\1thorizing the imposition of punitive 

damages against Mr. Wood in an amount according to proof for the purpose of punishing him 

und discouraging him and others facing similar circumstances from engaging in similar conduct 

in the f'uture. 

Ill 

33 
Swuzer v. Flournoy Mm1age1nen1, Llj 

Case No. 11 CE CO 0439~ Jf 
Cross-Cornpluinl ol'Tc\1 Switz~ 
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NINTH CAUSE OF ACTION 
Conversion - Direct cluim by :vrr. Switzer against Mr, Wood, Access and ROES l l-25 and 

36-50 

91. Mr. Switzer inco11Joraies the allegations of paragraphs I through 15, 4 7 through 

4 ! 
j 57, and 60 through 69 above as though folly set forth by this reference. 

5 I 
ti 

10 

11 

12 

I) 

\4 I 

\5 

16 

,~ 

,/ 

18 

19 

20 I 

92. In May, 2011, Mr. Switzer was the owner of personal property consisting or 

medical i.mplant.s and associated hard goods worth $423 ,28 5.00, or otheru~sc according to proof 

(refoned to here.after as the "Fresno Inventory"). 

93. ln and after May, 2011, Mr. Wood wrongfully exercised dominion and control 

over the \>rcsno Inventory by fraudulently inducing Mr. Switzer to allow the Fresno Inventory to 

be sold pursuant to the Partnership Agreement or robe delivered m Mr. Wood for return to the 

initial seller for a credit, and then by Mr. Wood keeping and applying the proceeds of the s<.1le 

und return credit for his own use and benefit to the co:nplete exclusion of Mr. Switzer, or by 

renm1ing items to Mr. Swit7.er knowing that Mr. Switzer no longer had a market to sell such 

items because those murkets had been usurped and taken away from Mr. Switzer by Mr. Wood. 

94. Mr. Wood's conversion of the Fresno Inventory resulted ir. damage to Mr. 

Switzer in an amount according to proof consisting not only or the price paid by Mr. Switzer 

when he purchasec the Fresno Inventory, but also the profits lost by Mr. Switzer by being 

preventt.:d from selling the Fresno Jnvemory himself, all of which are estimated to total, in the 

21 \ i experience of Mr. Switzer, at least $1,269,855.00 or otherwise according to proof. 

22 I 
95 The conduct of Mr. Wood was frauclulent, malicious, oppressive, despicable and 

23 
was i111dcrtakcn cind accomplished with a conscious and intentional disregard for the rights of Mr .. 

2<l 
I 

25 
! Switzer, and for tile purpose of maximizing Mr. Wood's financial gain despite the known risk of 

26 34 
Sw:1:er v. f'loumoy ManagemM!, Ll( 

Ca>c No. Ii CE CO 04395 .II 
C;o.~>·Comµlnint of Ted Swit7.~ 
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:mious and irreparable damage to Mr. Switzer, thus authorizing the imposition of punitive 

2 \damages against Mr. Wood in an amount according to proof for the purpose of punishing him 

3 I and discouraging him and others facing similar circumstances from eng•iging in similar conduct 

in the foturc. 

TENTH CAUSE OF' ACT10N 
<> Unjust Kudchment- Direct claim by Mr. Switzer against Mr. Wood, Access nod ROES 11-

25 and 36-50 

96 Mr Switzer incorporates the al legations o I' paragraphs l through 15, 4 7 though 

57, 60 through 69, 72 through 74, 77 througb 79, 82 through 84, 87 through 89, and 92 through 

10 94 above as though fully set forth by this reference. 

11 l 97. Mr Wood received benefits from or belonging to Mr. Switzer having an aggregat 

12 1 value in excess of$10,000,000.00, or otherwise according to proof, and has unjustly retained 

I} 

! those benefits at the exp~nse of Mr. Switzer 

\<\ I 
ELEVENTH CAUSE OF ACTION 

1· I ) I Accounting - Direct claim by Mr. Switzer against Mr. Wood, Access irnd ROES l 1-25 nnd 

I 
36-50 

16 ' 

1
., I 9 8. M' Switzoc 'ncocporntes the 'lleg,ti ons of parngcaphs I thcough I 5, 41 thco\lgh 

;a 57, 60 through 69, 72 through 74, 77 through 79, 82 through 84, 87 through 89, and 92 through 

l'I 

20 

21 

23 

]5 

}6 

94 above as though folly set forth by 1hi3 reference. 

99. As 1he custodian and trustee of Mr. Switzer's partnership rights and benefits, Mr. 1 

Wood had a duty to exercise good foith toward Mr. Switzer and is obligated to account to Mr. 

Switzer for all income received, expenditures made, and any secret profils, gifts, and other 

benefits received in hls handling of 1he partnership funds and property <Jnd in any underwking 

J5 
Swit;er ·1. Flournoy MaMgement. /./. 

Ca;;c No, 11 CS CG 0'1395 JI 
Cross-Complain I orT ~d Swit.zc 
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!I that conflicted with or constituted n breach of the Partnership Agreement or his l\duciary duties 
•I 

'l ii to Mr. Switzer. 
;! 

JOO. There is presently due a balance from Mr. Wood to Mr. Switzer that <.:an only be 

'1 :II / asccrrnined by an :1c~ounting which detem1tnes, lists and values the assets, liabilities, income, 
1, 

j! expenditures and the secret profits, gifts and other benefits v<'rongfully obtained by Jvlr. Wood. 

: I TvVELFTH CAUSE OF ACTION 

I 

At-counting- Derivative claim on behalf of' Flournoy again.st McCormick, Kravitz, Mr, 

8 
Park, Ms. Denno, Ms. Fitzgerald, Ml'. Schnitzer and ROI1:S 1-10 and 26-35 

Mr. Switzer incorporates the allegations of paragraphs 1th.:ough38 above as 
9 I 101.· 

10 \though f\1!ly set forth by this reference. 

11 i 02. As the attorneys for Flo\lmoy, the cross··defcndants, and each of them, had a duty 

12 to exerc.i~e good faith toward Flournoy and are obligated to account to Floumoy for all income 

13 
received, e>:penditures made, and any secret profits, gifts, and other benefits received in their 

represent<ltion of floumoy and in any undertaking that con f1ictcd with or constihited a brench of 
15 

16 
their fiduciary duties to Flournoy. 

17 
l OJ. There is presently due a balance from the cross-defendants, and each of them, to 

JS Flournoy that crm only be ascertained by an accounting which determines, lists aml values the 

19 i assets, liabilities, income, expenditures and the secret profits, gifts and other benefits wrongfully 
t 

20 I obtilined by the cross-defendants. 

2! 
THIRTEENTH CAUSE OF ACTION 

Interference with Prospective gcouomic Advantage - Direct clAim by Mr. Switz.er against j 
Mr. Wood, Access and ROES 11-25 and 36-50 J 

25 

I 

l 04. Mr Switzer incorporates the al legations of paragraphs 1 through 15, 4 7 tr.rough 

57, and 60 through 69 ubove as though fully set forth by this reference. 

36 ' 
Sw//;w V, Flournoy Ma1111g1'men1, u.ci 

Cn'e No. 11 Cl;. C() 011395 11-ij 
Cross·Compluint of Ted Switzt·j 
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'' ,.· 

J 05. ivfr. Switzer and Alta Bates Hospital enjoyed a long-standing and mutually 

2 benefic.iul relationship as seller and buyer, respectively, of medical implants and associated hard 

goods, ~md until the acts of Mr. Wood as alieged herein the probability of continued economic 

benefit to Mr. Switzer as a result of this rdutionship was high. 

5 
106. rvlr. Wood knew of the long-srnnding relationship between Mr. Switzer and Alta 

6 

Bc\tes Hospital, and or the high probability of continued economic benefit to Mr. Switzer as a 
7 

/ resld\ of this relationship. 

9 I l 07. Mr. Wood, intentionally and without justification or privilege, and for his own 
I 

10 /individual benefit.and to promote his own individual personal intcrests.ucte<l to disnipt the 

I 11 i relationship be\ween lvl.r. Switzer and Alta Bales Hospital by bis wrongful ucts as alleged herein: 

12 I 08. T11c wrongful acts of Mr. Wood did in fact result in a disruption of the relationship 

between Mr. Switzer and Alta Bates Hospital in that Alta Bates Hospital ceased using Mr. Switzer 

1. or the business en ti ties tlSsociated with him as vendors of medic<tl implants and a.~sociated hard 
l 5 I; 

I
i goods b>J\, instc:ad, used Mr. Wood and bu:>iness entities associated with Mr. Wood for that pmpose 

16 

17 
and has purported to interrupt or end its long-standing and mutually benefk.ial relation.ship with Mr. 

18 Sw\tzer. 

i9 l 09. The wrongful acts of Mr. Wood has resulted in injury to the personal and business· 

20 rcpuwtion of Mr. Switzer.and the financial condition of Mr. Switzer through the sudden and 

2 \ 
umeasonable loss of Mr. Switzer's long-standing business relationship with Alta Bates Hospital and 

22 
the income that Mr. Switzer would likely have derived from the continuation of that relationship. 

23 
The exact amount of economic harm caused to Mr. Switzer by il1e wrongfol ac1s of Mr. Wood is 

24 

25 

26 
.)\vi1zer ~" 1''/ounroy Manageme111. UC/ 

Cns<: l\o j l er: co 04395 J~I 
Cross-Complnin! ol'Ted SwitzcJ 

I 
I 
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,,.--···. 

un.!<.now11 to Mr. Switzer at this time and Is subject to proof at trial. but is estimated to exceed 

2 $ i .000,000.00. 

3 110. The wrongful acts of Mr. Wood were malicious imd were done with the imem tO 

11 
injure Mr. Switzer's profession, business and emotional well-being and with a conscious disregard! i 

of Mr. Switzer's rights, therefore warranting the imposition.of punitive damages against cross
() 11 

l
J dckndants, and each of them, in an amount according to proof sufficient to pun.ish this conduct al')d 

7 

I to deter the occlirrence of similar conduct in the future. 

9 ii FOURTEENTH CAUSE OF ACTION 
I Interference W'ith Pl'ospective Economic Advantage - Direct claim by Mr. Switzer against 

10 Mr. 'vVood, Access and ROBS l 1-25 and 36-50 

111. Mr. Switzer incorporates the allegations ofparngraphs l through l S, 47 through 1! !! 

12 ! 57, and 60 through 69 above ail though folly set forth by this reference. 

1.1 
112. !V!r. Switzer and Alameda llospiial enjoyed a long-sianding and mutt1ally 

14 
bc:ncficial relationship as seller and buyer, respec\ively, of medical implants and associated hard 

I 5 

16 
goods, and until the acts of Mr. Wood as alleged herein the probability ofcontimled economic 

17 
benefit to Mr. Switzer as a reslllt of this relationship was high. 

18 l l J. :'v1r. Wood knew of the long-sianding relationship between Mr. Switzer and 

19 Alameda Hospital, and of the high probability of continued economic benefit to Mr. Switzer as a 

result of this relationship. 

114. Mr. Wood, intentionnl ly and without justification or privilege, and for his ovm 

22 
individual benefit and to promote his own individual personal interests acted to disrupi the 

23 

24 
relationship between Mr. Switz;er and Alameda Hospital by his wrongf11l acts as alleged herein. 

25 I 

I\ 
2() I' 

38 ! Swil~ff v. F/01.rnoy Marwgeme111. ll 
CH~~ No. I l CE CG 0~395 J1 

Cross·Compl3in1 ofT~d Swi1m 

I 
'1 
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/~ .. ,, ... 

I 
l t 5. The wrongful acts of Mr. Wood did in fact result in a disruption of the relationship 

2 between !vfr. Switzer und Alameda Hospital in that Alameda ffospital ceased using Mr. Switzer or 

J j the business emities associated wirh him as vendors of medical implants and assuciated hard goods 

4 I ! but, ins1ei1<l, used rv1r. \Vood ~md business entities associated with !Y'lr. Wood for that purpose and 
I 

has riurported to interrupt or end its tong-standing and mutually beneficial relationship with l'vfr. 

Switzer. 

B 
116. The wrongful acts of Mr. Wood has resulted in injury to 1he personal and business 

9 reputation of Mr. Switzer and the financial condition of Mr. Switzer through the sudden and 

10 lll1r~a:;onable loss of Mr. S'W'"irzer's long-standing business relationship 'Ni th Alameda Hospital and 

II tl1e income that Mr. Switzer would likely have derived from the contimmtion of that relationship. 

12 Tk exact amount of economic harm caused to Mr. Switzer by the vrrongful acts of Mr. Wood is 

lmknown to Mr. Switzer at this lime <md is subject lo proof at trial, but is estimated to exceed 

14 I 
I$ l ,000,000.00. 

I 5 

16 
l 17. Th\: wrongful acts of Mr. Wood were malicious and were done with the intent to 

17 
injure Mr. Switzer's profession, business and cmotionAI well-being and with a conscious disregard 

Ill of Mr. Switzer's righLs, therefore warranting the imposition of punitive damages against cross· 

19 
1 
defendants, antl each of them, in an amount according to proof sufficient to punish this conduct and 

22 

23 

24 

25 

26 

II 
11 
il 
il 

to deter the occurrence of similar conduct in the future. 

FIFTEENTH CAUSE OF ACTION 
interference with Prospective F~conmnlc Advantage - Direct claim by !\.fr. Switzer against 

Mr, Wood, Ac.cess and ROES 11-25 and 36-50 

118. !vlr. Switzer incorporates the 11llcgution::i ofporographs 1 through 15, 47 through 

57, and 60 through 69 above as though fully set forth by this reference. 

J9 
Sw112N v. F/011rnoy Ma11agemuw. LLC 

Cuse No. 11 CG CG 04J95 Jl
Cros~·Comp!ttinl o!'Tcd Swim 
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,, 
i 

I 

119. 1\l!r. Switzer and Hollywood Presbyterian Hospital enjoyed e long-standing and 

2 rnutuaHy beneficial relationship as seller and buyer, respectively, of medical implants and 

3 
1 

ussociaicd hard goods, and unLil lhi;; ad~ ol M.r. WQvd us l\lltged herein the probability of 

.1 
continued economic benefit to Mr. Switzer as a result of this relationship was high. 

120. Mr. Wood knew of the long-standing relationship between Mr. Switzer and 

7 
Hollywood Presbyterian Hospital, and of tl:e high probability of continued economic benefit to 

8 
Mr. Switz.er as a rnsult of this relationship. 

9 I 121. Mr. Wood, intentionally and without jus\ification or privilege, and for his own 

10 'individual bencfn and to promote his own individual per.sonel interests acted to d\srupi the 

II 

!2 

)1 

15 

16 

17 

18 

19 

20 

21 

7.3 

24 

25 

26 

rcla:ionship between Mr. Switzer and Hollywood Prc~byterian Hospital by his wrongful act5 n.s 

llllcgcd herein. 

l 22. The wrongful acts of Mr. Wood did in fact result in a disrnption of the relmionship 

between Mr. Switzer and Hollywood Presbyterian Hospital in that Hollywood Presbyterian 

Hospital ceased using Mr. Switzer or the business entities o.ssociated with him \LS vendors of 

medical implants and a~sociatcd hard goods but, instead, used rvrr. Wood and business entities 

a..%ocinted \\~th Mr. Wood for thnt purpose and ho.s purported to interrupt or end its long-standing 

and mut\rnlly beneficial relationship with Mr. Switzer. 

123. The wrongful acts of Mr. Wood has resulted in injury to the personal and business 

rcputat1cn of Mr. Switzer and the financial condition of Mr. S"vvitzer through the sudden and 

nnrcasonable loss of M:r. Switzer's long-standing bllsine.ss rela1ionship wiih Hollywood 

Presbyterian Hospital and the income that Mr. Switzer would likely have derived from the 

cominuation of that relationship. ·ne exact amount of economic harm caused to Mr. Switzer by the 

40 
S>virz~r v. Flournoy Management, Ll 

Case No. 11 CE CG 01395 111 
Cross·Complaint ot'Tcd Switz~ 

' ' '' '.'' !, . ~.; .. 
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wrongfol acts or Mr. Wood is unknoV1i1: lO Mr. Switzer at this time and is subject to proof at trial, 

2 bul is estimated to exceed $3,000,000.00. 

l 14. The wrongful acts of Mr. Wood were malicious and we.re done with the intent to 

injure Mr. Switzer's profession, business tmd emotional well-being and with I\ conscious disregard 

of Mr. Switzer's rights, therefore wan-v.nting 1he imposition of punitive Jamages against c:ross-

defendants, and each of them, in an amount according to proof sufficient to punish this conduct and 

to deter the occurrence of similar conduct in th<:: future. 

'J SIXTEENTH CAUSE OF ACTION 
lnte1·fcrcnee with Prospectiw Economic A.dvaotagc - Derivative clnim by Flournoy against 

10 Mr. Wood, Access and ROES 11-25 aud 36-50 

II 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

125 Mr. Switzer incorporates the allegations of paragraphs l through 15, 4 7 through 

57, and 60 throug.h 69 a hove as though fully set forth by this reference. 

126. One of the express purposes for the formation of Flournoy was to conduct medic<11 

implant sales in Angusta, Georgia; furthermore, Epsilon and Cottage !-!ospital enjoyed a long· 

standing and mu niul!y beneficial relationship as seller and buyer, respectively, of medical 

implants and associated hard goods, and until the acts of Mr. Wood RS alleged herein the 

probability of con ti nucd economic benefit to Flournoy, as Epsilon's sole member, us n result of 

this relationship w~.s high. 

127. Mr. Wood knew ofFloumoy's purpose to cond\lct business in Augusta, Georgia 

and of th!;' \ong-st?.nding relationship between Espilon and Cottage Hospital, and of the high 

probability of continued economi<: benefit to Flournoy as a result of this relationship. 

128. Mr. Wood, inwntionally and wilhm,ttjustific:ation or privilege, and for his ovm 

i11dividual benefit and to promote his own individual personal interests acted to disrupt 

Swirzer v. Flournay .'vfc111agemen1. l/, 
Cl\Se No 11 CE CG 04395 Jl 

Cross-Complftint ofTud Swim 
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Flournoy's business in Augusta, Georgia and the rcla:ionship between Epsilon and Cottage 

Hospital by his \;vmngfl.ll acts as alleged herein. 

129. l'hc wrongful acts of 1\11r. Wood did in fa et result in the complete Joss of Fl oumoy's 

busim~!ls in A~g1.1sta, Georgia in that Mr. Wood put ,A,ccess in Floumoy's place, und caused a 

disruption of the relationship between Epsilon and Cottage Hospital in that Cottage Hospital ceased 

using Epsi Ion as Cl vendor of medical implants and a93ociated hard goods but, instead, used Access 

for tbat purpose and has pt:rported to interrupt or end its long-standing and mutually bcneflciul 

relationship with Epsilon. 

1 o J 30. The wrongful acts of Mr. Wood has resulted in injury to the personal and business 

l I reputation and financial condition of Flournoy through the loss of '111 Augusta, Georgia business 

12 a.nd the i;icome Flournoy would have likely derived from that business, and through the sudden und 

13 
unreasonable loss of Epsilon's long-standing business relationship with Ccnage Hospital and the 

)<l 

income that Flo'.:i.moy would likely have derived from the contimiation of that relation.ship. 1l1c 
I 5 

16 
exact amount of economic hann caused to Flournoy by the wrongf\11 acts of Mr. Wood is unknown 

17 
to Mr. Switzer at th.is time and is subject to proofat trial, but estimated to exceed $9,000,000.00. 

18 J 3 l . The wrongful acts of Mr. Wood were malicious und were done with the intent to 

19 injure Floumoy's professional and business well-being and with a conscious disregard of Floumoy's 

rights, therefore ·warranting the imposition of punitive damages against cross-defendants, and each 

:n 
of them, in an amouni according to proof suf'ficient to punish this conduct and tO deter the 

22 I 
J occun-encc of similar conduct in t11e future. 

23 

/!/ 
24 

J.6 42 ' SwitJer v Flournoy .'v/anagcme11r. LL(] 
Case No. i l CE CO 0•1395 J\il 

Cross-Complaint or Ted Switze1 
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13 

14 

1 5 

16 

l 7 

18 

19 

20 

2 l 

24 

25 

26 
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SEVENTEENTH CAUSE OF ACTION 
Breach of Manager's Duty -- Derivative claim on behalf of Flournoy against Mr. Wood and 

ROES 11-25 and 36-50 

l :12. Mr ;)wi1zer incorporates the allegations ofparngraphs 1 throngh 15, 47 rhrough 

53, and 125 through 131 above us though fully set forth by this reference. 

\33. As Flournoy's sole managing membt~r from and after May 2011, Mr. Wood owed a 

duty of good faith to Flournoy. 

l 34. Mr. Wood breached his duty to Flournoy by, among other things: Mr. Wood did not 

keep full or acc.:urate books and records.concerning Floumoy's business HCtivities; Mr. Wood did 

not file tax retums on behalf of Flournoy; Mr. Wood ~1surped the business opportunities of 

flournoy in l\i.1gusta, Georgia; Mr. Wood usurped the business relat!onships a~d opportunities o 

Flournoy, through Epsilon, at Cottage Hospital; Mr. Wood took in lncome of at least 

$606,000.00 or otherwise according to proof that should have been delivered to Flournoy, but 

deposited less than $200,000.00 or otherwise according to proof orthat money into Flournoy's 

bank accoum; Mr Wood deposited into floumoy's bank account over $402,000.00 or othe1wise 

<iccording to proof of income provided by Epsilon and business enttdes <:ssociated with Mr. 

Switzer, but distributed less than $85,000.00 l'rorn Floumoy's bank account to Epsilon, Mr. 

Switzer or business entities associated with Mr. Switzer, while at the same time paying 

, $4S.5,00C.OO or othervvise according to proof to Mr. Wood's business, Access, from Flournoy's 

bank account despite the fact that Epsilon and Mr. Switzer, through business entltie:, u:,sociated 

with him, had paid expenses properly reimbursable by Flournoy of at lecist S293,000.00or 

otherwise according lo proof and despite the fact that, exclusive of the $4 85,000 payme!1t from 

Flournoy, Access received and deposited into its bank account income of $1,417,235.76, or 

<13 
Swil!er v. Flournoy ,\,/anageme111. ll 

Case No. i l CE CO M395 JJ
Cross-Complaint of Ted Switze 
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,, ... 

otherwise according to proof, dttring the period from May 1, 20 l l through August 31, 20 l : ; Mr 

2 Wood received income thnl should have been delivered to Flournoy of over $545,000.00 or 

3 otherwise according to proof in tbe form of hospitals' payments of invoices, but deposited none 

of that money into Flournoy's bank account; Mr. \Vood received income that should have been 

5 I delivered to Flottmoy of at least $216,000.00 or otherwise according to proof in the fom1 of 
6 

7 
checks from Epsilon and businC$S entities associated with \t!r. Switzer, but deposited none or that 

money into f:oumoy 's bank !lccount; Mr. \Vood caused Flournoy to foil to make any required 

9 distributions to its members of profits from Flournoy's own sales, which profits nnd sales were 

10 unrelated to the Partnership Agreement; Mr. Wood caused Flournoy to refuse, without legitimate 

I.' reason or justification, ro allow Mr. Switzer access to Flournoy's records for inspection and 

I 2 
copying in response to Mr. Switzer's written request under the California Corporations Code; 

13 
Mr. Wood ca\Jsed Flournoy to respond to Mr. Switzer's civil action to obtain access to 

Flournoy's records for '.nspection and copying with legally insufficien~ frivolous, mulicious, self-
15 

16 
serving and conflict ridden answers, unauthorized cross-complaints, motions, discovery and 

I 7 discovery responses. 

1 s ' I J 5. The m u!tiple breaches by lvlr. Wood of his duty to Flournoy bas resulted in actual 

!9 damage to Flournoy in an amount according to proof, but estimated to be in excess of 

20 $10,000,000.00 mKl includes. bt1t is not limited lo, the past and fu1ure income !osc to Flournoy, 

21 I 
j the inability to reimburse Epsilon, Mr. Switzer, and entities associated with him, for expenses 

22 I 
23 

25 

26 

thnt should have been reimbursed by Floumoy under the Partnership Agreement, the inab11ity to 

make apprci;;riate and required distributions to Mr. 8witzer of profits from sales both subject to 

Md not subject to rhe Partnership Agreement, us well as nny attorney's fees, costs and litigation 

44 
Swir:~r v. Floumoy Mw1agcmcnt, lU 

Cnse No. I l CE CO 04.19.5 J 
Cross-Complaint of Ted Swit7.e> 
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Ii •.... :,,., 

expenses that Flournoy is required to pay ro Mr. Switzer in lv!r. Switzer's a<;tion <lnd to Mr. 

Switzer, Di xic Swi t7.er, Jean Holmes, or any of the other cross-defendants in Flournoy 's 

J I I 1 1.mauthorized cross-act:,on, us wel as any attorney's fees, costs and other litigation expenses that 

FlclUmO/ incurs in defending against Mr. Switzer's action and in prosecuting its cross-action. 

EIGHTEENTH CAUSE OF ACTION 
6 Accounting - Derivative claim on behalf of Flournoy against Mr. Wood, Access and ROl~S 

I 11-25 and 36-50 
7 I 

J 36. Mr. Switzer incorporates the allegations of paragraphs 1 ~lu·ough 15 and I 32 

9 through l 35 above as though fully set forth by this reference. 

10 ! 37. As the sole managing member of Flournoy from and after May I, 2011, Mr. 

11 Wood hnd n duty to exercise good faith toward Flournoy and is obligated to account to Flournoy 

for all income received, expenditures made, and any secret profits, gifts, irnd other benefits 

received in his management and operation of Flow-:noy and in any undertaking that conflicted 
14 

with or constituted n breach of his duty to Flournoy. 
I 5 

16 
138. There is presently due a balance from Mr. Wood to Flournoy that can only be 

17 
i a~certalned by an a.ccmmting which dctennines, lists and values tho assets, liabilities, income, 

18 

19 

zo I 
21 

22 

2J 

24 

expenditures ar:d the secret profics, gifts ancl other benefits wrongfully obtained by Mr. Wood. 

NINETEENTH CAUSE OF ACTION ! 
Unjust Enrichment- Derivative claim on behalf of Flournoy against Mr. Wood, Access andi 

ROES J 1-25 nnd 36~50 I 
139. Mr. Switzer incorporate~ the allegatio:-is of paragraphs I through 15 and 132 

thrcrngh 135 above as though folly set forth by this reference. 

45 
Swi1z~r v Flournoy Management, llC 

Cnse No. 11 CE CG OqJ95 J: 
Cross·Compl~int of T~d Switze 
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'I 

140. Mr. \\/ood received benefits from or belonging to flournoy having an aggregate 

2 value in excess of$ l 0,000,000.00, or otherwise according to proof, and has unjustly ret}.1\ned 

those benefits at the expense of Flournoy. 

TWENTIETH CAUSE OF ACTION 
s Fraud - Derivative claim on b-Ol1alf of Flournoy *1gainst Mr. \\'ood 1 Access and ROES 11-25 

and 36-50 
6 

l 41. :Vlr. Svvitzer incorporates the allegations of paragraphs 1 through 15 and 132 
'/ 

8 
through 135 above us though folly set forth by this referenc~. 

9 l l 42. As the sole managing member of floumoy frorn and ufkr May 2011, ~vfr. Wood 

10 wns obligated Lo disclose to Flournoy by, urnong other means, disclosure to Floumoy's only other 

I I l ! member, Mr. Swit?.er, the fact that Mr. Wood had been, and cont\nues to be, corr.milting acts of 

12 defalcation and self.dealbg as alleged herein, 

13 
143. Mr. Wood did not disclose these facts to Flournoy, thus representing that the 

14 
perfidious am and omissions had not occurred and that Mr. Wood was faithfully and f'ully 

I 5 j 
perfonning his duti0s as the sole manager of Flournoy and was not engaging in acts of 

16 

! 7 
<lefolcmio!1 und sdf·dealiJ1g to the prejudict::, detriment and damage or Flournoy. 

18 144. The multiple acts of defolcalion and self-dealing by Mr. Wood have rcsulied in 

acrual damage lo Flournoy in tm i1mount according to proof, but estimated to be in excess of 

20 $10,000,000.00 and includes, but is nol limited to, the past and future income lost to Flournoy, 

21 
the in11bility to reimburse Epsilon, Mr. Switzer, and entities associated with him, for expenses 

?.2 
that should have been reimbursed by Flol1rnoy, the inability to rrn1ke appropriate and required 

23 

distributions to Mr. Switzer, as well as any attorney's fees, costs and litigation expenses that 

25 
Flournoy is required to pay to Mr. SwiLZer in Mr. Switzer's action and to Mr. Switzer, Dixie 

26 46 
Swit;:er v. Flournay Management. LlJ 

Ca.~e No. 11 CE <;G 0<!395 fril 
Cross·Cornpluin! of Ted Swim 

I 

., .. '. 
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/ 

II 

I 
1 I Switzer, Jean Holmes, or any of the other cross-defendants in Florn-noy's unau!horized cross-

2 i1 ac!ion, as well a.5 an)" attorney's fees, costs and other litigation expenses that Flournov inc.w·s in 
11 . 

dcfonding against Mr. Switzer's action and in prosecuting its cross-action. 

145. The conduct of Mr. Wood w<1s fraudulent, malicious, oppressive, despicable and 

was undertaker. and accomplished with a conscious <ind intentional disregard for the rights of 

Flournoy, and J'or the purpose of maximizing Mr. Wood's financial gain despite the known risk 
7 i 

of serious and irreparable damage to Flournoy, thus authorizing the imposition of punitive 

9 damage~ against 1vfr. Wood in an amount accordillg to proof for the purpose of punishing him 

' 
10 j and dlscournging him and othe.rs facing similar circumstances from engaging in similar conduct 

11 
' II 

I'! 

I J 

14 

15 

16 

l'I 

18 I 
19 

20 

21 

n 

23 

24 
i 

25 

!I 26 

in the future. 

TWENTY-FIRST CAUSE OF ACTION 
Negligence - Direct clllim by Mr. Switzer against Mr. Wood, Access and RO gs 11·25 and 

36-50 

1<16. Mr. Switzer incorporates the allegations of all ofparngrnphs l through 15 and 47 

through 53 above as though fully set forth by this reference. 

147. In or about November 2010, Mr. Wood and Mr. Swltzer discussed forming a 

business to market and sell medical implants and associated hard goods in markets apart from 

Mr. Wood's market in Nevada and Mr. Switzer's markets in California and Oregon. 

148 As a result of this discussion, Flournoy was formed in December 20 I 0, and lvlr. 

Switzer contrib1.lted his time, efforts and his own existing inventory to en8ble Flournoy to begin 

conducting business in Chur:mnoog11, Tennessee and Augustu, Georgia with additional marke:ing 

efforts in those markets being undertaken by Mr. Wood's brother, Zach Wood, for a monthly fee. 

47 
Sw1ber v. f'lournoy Mnnagamam, UC 

Ca!H: No. I! CE CG 04395 Jb 
Cro~s-Complninl of Ted Swi1ze 

·" "' 
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,,, .... , 

14 9. [n or about May 2011, Mr. Wood and lvlr. Switzer orally agreed to fom1 a 

2 partnership for tJ1e purpose of selling medical implants and associated hard goods (referred to 

herein as the "Partnership Agreement") in the mnrkets previously reserved to Mr. Wood and Mr. 

S wi17.er, and not serviced by f lournoy. 

150. The essential tenns of ihe Pannership Agreement are set out in Pam.graph 41, 
6 

i abo\'e, and incorporated herein by this reference. 

151. Mr. Switzer contributed in excess of $1 million to 1he operation oft he partnership 

9 in the form of his money, time, industry, talents, and inventory previously purchased by him for 

Io use by the business entities associated with him. 

11 

12 

13 

}4 

IS 

16 

17 

18 

19 

20 

2 ! 

22 

2J 

25 

26 

152. Mr. Wood owed tv!r. Switzer a duty to not unreasonably interfere with Mr. 

Switzer's existing business relation~hips, his properry rights, his partnership interest, his interests 

in Flournoy and his ability to conduct medical implant business in the future .. 

l 53. Mr. Wood negligently on.used dcimagc to Mr. Switzer by, among other things: Mr. 

Wood took in income of at least $606,000.00 or otherwise according to proof that should have 

been delivered to Flournoy, but deposited less than $200,000.00 or otherwise according to proof 

of that money into Floumoy's bank account; Mr. Wood deposited into Flournoy's bank account 

over $402,000. 00 or C)th<::rwisc according to proof of income provided by business entities 

associated with M!-. Switzer, but distributed less than $85,000.00 from Flournoy's bank account 

to Mr. Switzer or hwlines8 entitles associated with Mr. Switzer, while at lhe sam~ time paying 

S485,000.00 or otherwise uccordlng to proof to Mr. Wood's business, Access, from Floumoy's 

bank account despite the fact that Mr. Switzer, through business entities associated vvith him, had 

paid expenses p!·operly reimbursable by flournoy of at kust $293 ,000.00 or otherwise according 

43 I 
Swi/'ter.v. Flournoy Manag~numl, /,l~ 

Cnse ~lo. 11 CE CO 0439.I H 
Cr<m·Complolnt of Ted Swille 
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to proof and d<;spit<:! the fact that, exclusive of the $485 ,000 payment from Plournoy, Access 

2 I received nnd deposited hto its bank accmmt income of$ l ,4 J 7,235 76, or otherwise according to J 

I 
1 proo!~ during the period from May 1, 2011 through ALigLlSt 3 l, 201 l; Mr. Wood received income 

4 
that should have been dclivc'.rcd to Flournoy of over $545,000.00 or otherwise according to proof 

5 

Jin the fom1 of hospitnls' peiyments of invoices, but deposited none of that money into Flournoy's 
G 

9 

10 

11 

12 

I J 

I~ 

15 

16 

J'I 

I 8 

19 

20 

21 

22 

1.3 

24 

25 

26 

I 
11 

bank account; Mr. Wood received income that should have been delivered to Flournoy ofo! least 

$2 l 6,000.00 or otherwise according to proof in the form of checks from business entities 

associarcd with Mr. Switzer, bu1 deposited none of that money into Floumoy's bank account; Mr. 

Wood took away from Mr. Switzer and kept for rJmselfthe lucrative business relationships and 

income Mr. Switzer had developed and enjoyed with hospitals previously .serviced by the 

business entities associated with Mr. Switzer, which hospitals include, bu1 arc not limited ro Alta 

Bates in Oakla.nd, California, Alumeda in Oakland, California, Hollywood Presbyterian in Los 

Angeles, California, and Cottage Hospital in Santa Barbara, California; Mr. Wood caused 

Flournoy to refose, without legitimate reason or justification, to allow 1v1r. Switzer access to 

Flournoy's records for inspection and copying in response to Mr. Switzer's written request under 

the California Corporations Code; Mr. Wood caused Flournoy ~o not make required distributions 
I 

to Mr. Switzer and caused Flournoy to respond to Mr. Switzer's civil action to obtain access to 

Flournoy'.~ records for inspection and copying with legally insufficient, frivolous and malicious 

unswcrs, unauthorized cross-complaints, motions, discovery und discovery responses. 

154. Mr. Wood's negligence has caused Mr. Switzer to suffer damages in an runounl 

according to proof, but estimated to be in excess of $10,000,000.00, for, among other things, the 

amounts due to Mr. Swit7.er as disttibutions from Floumoy's profirs, for reimburserr:ent and 

<19 
Swir:er v. Flournoy Ma11aee11wir. LI., 

Cas~ No. 11 CE CG 04395 J 
Cross-Complaint orT~d Switte 
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I compensation tinder the Partnership Agreement, for the loss of his inventory, business relationships 

and the income reasonably anticipiitcd to be der,ved therefrom in the future, for the damage to his 

I ability to do business and derive income frorn L~c business entities a.~sociated with him, for the 

4 j 
i expense of defending himself and others from frivolous and malicious claims and litigation tactics, 
I 

and for the embanassmem, annoyance and worry caused to him by Mr. Wood's negligent acts. 

155. In addition to compensation for the actuul damage caused to Mr. Switzer by the 

j multiple negligent acts of Mr. Wood, Mr. Switzer is also en1itled to obtain from Mr. Wood all 

9 ! attorney's fees, costs and other lltigntion expenses incurred by Mr. Switzer for having to 
I 
I 

10 i commence a civil action against Flournoy to obtain access to Floumoy's records for inspec1ion 

11 and copying and for having to defend himself and others against the retaliatory and malicio\ls and 

12 j unatithorized cross-action 1v!r. Wood caused Flournoy to instit.ute and prosecute. 

l'J 

J.j 

1.5 

16 I 

J 56. Mr. Wood's acts constitute a conscious disregard for the tigh1s of Mr. Switzer, 

thus aurhori.zi.ng Lhc impo~i\ion of punitive damages against Mr, Wood in an amount according tj 
proof' for the purpose of punishing him and discouraging him and others facing similar I 

17 circumstances from engaging in similar conduct in the future. 

18 TWENTY-SECOND CAUSE OF ACTION 
Negligence - Derivative clnim on behalf of Flournoy ngainst Mr. Wood, Access and ROES 

19 11-25 and 36-50 

20 

21 

2J 

24 

25 

26 

15 7. Mr. Switzer incorporates the allegations of all of paragraphs J through l S and 4 7 

through 53 above us though folly set forth by this refor::mcc. 

158. t\ s Floumoy's sole manager from and after May 201 J, Mr. Wood owed Flournoy u 

duty to act reasonably in the operation and management of Floumoy's business activities. 

50 I 
Swif:cr v. Floumoy Management, l/.

1
d 

Cose No. It CE CC'r 04395 J 
Cross-Complnint of'l'cd Switze, 
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! 59. Mr. Wood negligently caused damage to Flournoy by, among other things, the acts 

and omissions set out in Paragraph l 34, above, which arc incorpornkd herein by this reference. 

160. The multiple negligent acts of Mr. Wood have resulted in nctuu[ damage to 

Flournoy in an 21mount ilccording to proof, hnt estimated to be in ext:ess of$ J 0,000,000.00 and 

indudes, but is not limited to, the past and future inc;omc lost to Flournoy, the inability to 

been reimbursed by Flournoy, the inability to make required distributions to Mr. S\vitzer, as well 

as any unorney' s fees, costs a:id other litigation expenses that Flournoy is required to pay to ~fr. 

Switzer in iVlr. Switzer's action and to Mr. Switzer, Dixie Switzer, Jean Holmes, or any of the 

other cross-defendants in Flournoy's cross-action, as wcH as any attorney's ft.'Cs, costs and other 

litigation expenses that Flournoy incurs in defending against Mr. Switzer's action and in 

prosecuting its unauthorized cross-action. 

J 61. \1r. Wood's acts constitute a conscious disregard for the rights l)f flournoy, thus 
! ) I 
16 

.I aL11horizing the imposition of punitive damages against lvlr. Wood in an amount according to 

17 
i 1 proof for the purpose of punishing him and discouraging him and others facing similar 

I 8 circumstunces from engaging in similar conduct in the fUture. 

19 TWENTY·TH1RD CAUSE OF ACTlON 
Dissolution of Flournoy- Direct claim by Mr. Switzer against Mr. Wood 

20 

21 
J 62. M.r. Switzer incorporates the: allegations or all of paragraphs l Uuough l 6 l above 

22 as 1holtgh fully set forth by this reference. 

2J 163. It is not reasonably practicable to carry on the huslness of Flournoy in confonnity 

25 

26 

'Ni th the operating agreement of Flournoy. 

!64. [)issollition is reasonably necessary for the protection of Mr. Switzer. 

51 
Swif,fl' v. Flournoy Management, /,/.(. 

Case No. I I CE CO 0~195 J 
Cross·Cornpluin; (lJ'T~d Switw 
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165. The acts of Mr. Wood have resulted in the iibandonment of the business of 

J 'i !~l -· i; · our:1oy. 
ii I I 166. The management of Flournoy is deadlocked nnd subject to internal disscntion. 

1 j 167. The person in control of Flournoy, Mr. Wood, has been guilty of, or has knowingly 

: I cowitenanoed persistent and pervasive fraud, mismrumgemeot, and abuse of authority. 

I l 68. Flournoy should be dissolved, its business and affairs \.Vound up by Mr. Switzer, und 

I its rnmaining assets distlibuted to its membe"s 

91 TWENTY-FOURTH CAUSE OF ACTION 
Unfair Competition (Business & Professions Code §17200)- Direct clHim by Mr, Switzer 

10 j ug:\inst Mr. Wood, Access irnd ROES 11-25 and 36-50 

11 I J 69. Mr. Switzer inco:-porates the ailegations of all of paragraphs 1 thro'..lgh 161 above 

l'l I , u.~ though fully set forth by this reference. 

i.l i 
l 70. The business acts and prncticcs of Mr. Wood as alleged herein were and are 

14 

unlawful and unfair and thus constitute unfair competition in viol<1tion of Business & Professions 
15 

16 
Code § 17200. 

17 
J 71. Mr. Sw:tzer has suffered ir~ury in fact and hr.s lost money and property as a result o 

I 
is Mr. Wood's unfair competition. 

19 

'?.0 

?.I 

25 

26 

I 

Ii 

l 72. Mr. Wood's unfair competition should be enjoined, a receiver should be appointed 

at Mr. Wood's expense to oversee Mr. Wood's busines:. activities in California to ensure that Mr. 

Wood ceases and engages in no further unfoi~ competition in this State, and Mr. Wood should be 

ordered to disgorge to Mr. Switzer all of the money and property that Mr. Wood obtained by means 

of unfair competition. 

52 
Swil:er v Flownoy Monage111~111, UC 

Cnse N\l 11 CE CG 04395 li 
Cross·Complaint of Ted Swilze 
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.... ···~·,. 

T\VENTY-FIFTH CAUSE OF ACTlON 
Unfair Competition (Business & Professions Code §17200)- Derivative claim on behalf of 
Flournoy against Mr. Wood, Access nnd ROES 11-25 and 36~50 

I 173. \'fr. Switzer incorporates the allegations of all of parngrnphs l through l 61 above 

as though folly set forth by this reference. 

\ 74. The business acts and practices of Mr Wood as alleged herein were an<l are 

J unlawful and unfair ?Jld thus constitute unfair competition i.n violation of13usiness & Professions 
1i 

Code ~ l 7200. 

9 l 75. Flournoy has suffered injury in fact and has lost money and property as a result of 

10 Mr. Wood's unfair competition. 

11 

12 

I J 

14 

15 

16 

17 

18 

!9 

20 

21 

l 76. Mr. Wood's unfair competition should be enjoined, a rl.!ceiver should be appointed 

at lvlr. \Vood's expense to oversee Mr. Wood's business activities in California to ensure that Mr. 

Wood ceases and engages in no further i.uifoir competition in this Stute, and Mr. Wood should be 

ordered to disgorge to Houmoy all of the money and property that Mr. Wood obtained by means of' 

tmfoir competition. 

T\VENl'YwSTXTH CAUSE OF ACTION 
Unfair Compctiti<lll (Business & Professions Code § 17200) - Derivative claim on belrnlf 01' 

Flournoy against McCormick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald, Mr. 
Schnitzer and ROES 1·10 and 26-35 

l 77. Mr. Switzer incorporates the allegations of all of paragraphs 1 through l 61 above 

us though fully set forth by this reference. 

21. 1 78. The business acts and practices of cross-defendants, and cach of them, as alleged 

24 

26 

I 

1' 

1! 

herein were and are unlawful and unfair and thus constitute u1fair competition in violation of 

Business & Professions Code !i 17200. 

5.1 ! 

Swit~w v. F!rJ!frnoy ,\ifanagemer11. f,ld 
Case No. 11 CE CG 04395 Jrj 

Cro~s·Complaint ofTed Switze1 

I 
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179. Flournoy has suffered injury in fact and has lost money and property as a resiilt or 

the crnss·defendanti>' unfair competition. 

I ! 80. The cross-defendants' unfoir competition should be enjoined, a recc~iver should be 

1 appc,intcd at cross-defendants' expense to oversee cross-defendants' bu::dness activities in 

California to ensure tbm cross-defendants cease and engage in no further unfair competition in this 
6 

State, 11nd cross-defendants should be ordered to disgorge to Flournoy oil of the money and proper 

8 
Lbal cross-defendant~ obtained by means of unfair competition. 

I 

9 I TWENTY-SEVENTH CAUSE OF ACTION 
I Conversion - Derivative claim on belrnlf ofFloumoy against Mr. Wood, Access irnd ROES 

10 11-25und36-SO 

11 Mr. Switzer incorpormes the allegations of paragraphs 1through15, 40 and 41 l 81. 
I 

I ? I 
·· j above os though fully set forth by this reference. 

182. Ai all times mentioned herei:i, Floumc>y was entitled to the possession and use of 
14 

the sum of $27,721.88, which sum represented payment by University Healthcare (Augusta, 
ll 

!6 
Georgia) for Access invoice numbers 1123, 1125, l 126 and 1128. 

17 
J 83. On or about July 21. 2011, University Healthcare sent ML Wood and Access its 

18 check number 1167732 in lhe amount of$27,721.88 made payable to Access as p<1yrnent for said 

19 invo'.ces. 

20 

21 

2.? 

23 

24 ' 
! 
'i 2S ! 

26 

,, 
/! 
Ii 

184. Mr. Wood thereafter deposited said check into the checking account of Access 

a11d wrongfully exercised dominion zmd control over tl1e $27, 721.88 by rd'using, fHJd continuing 

to reCuse, to deliver the $27 ,721.88, or any part of it, to Flournoy and, in fact, has denied receipt 

of any puyrnen( for said invoices. 

54 
Swil~vr '" PICillrnoy Mmtogemonl. lLC 

Case No. I l CE CG 0'1J95 !H 
Cross-Cornplmnl orTtd Swi1w 

· .. .', 
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ll 
! 85. The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and 

was under\(1ken and accompllshed with a r;onscious '1.nd intentionlll disregard for the rights of 

11 Flournoy, and for rhe purpose of rna'<imizing Mr. \'Vood 's financial gain dcspi t0 the known risk 

4 
of serious and irrcpmible damage to Flournoy, thus authorizing the imposition of punitive 

drunages against Mr. Wood in an arnounl according to proof for the purpose of punishing him 

and discouraging him end others facing similar circumstances from engaging in similar conduct 

I 

'.in !ht~ foturc. 
8 

9 

10 

II 

J 2 

13 

1<1 

15 

16 

17 

13 

19 

20 

),I 

l/. 

23 

2~ 

25 

26 

TWI<~NTY-EJGHTH CAUSE OF ACTlON 
Conversion - Derivative claim on behalf of Flournoy against Mr. \Vood, Access and ROES 

11-25 rmd 36-50 

186. Mr. Swit1.er i;-icorporates the allegations of parng:rnphs l through 15, 40 and 41 

I above as though £i..J lly se: forth by this reference. 
I 

I 
i' 
i' 

I 

l 87. At all tirncnnentioned herein, Flournoy was entitled to the possession and use 0f 

the sum of $73 3 ,551. J 0, which sum represented payments by lJ niversity Healthcare (Augusta, 

Georgia), University MedicRl Center Southern Nevada, Spring Valley Hospital, Southern Hills 

Hospital, Centennial Hills Hospitals and other hospitals for Access invoices gencrntcd and paid 

during the term of, and pursuant to, the Partnership Agreement. 

l 88. Mr. Wood received full payment for said for said invoices from the hospitals and 

deposited those payments into the checking account of Access. 

189. Mr. \Vood thereafter wrote two checks totaling $349,752. 70 on the checking 

account of f\cccss, made payable to Flournoy, and deposited soid checks into Flournoy's 

chcGking account on or about August 11, 2011 and September 8, 2011, and has thereafter 

55 
Sw/lzu v. Flo«rnoy Management, /,L( 

C'esc No. t 1 CF, CG 04195 Jr 
Cross·Complaini of Ted Switic 
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1,1,rr1,mgfully exercised dornlnion and control over the remaining $383,798.40 by refusing, and 
j 

2 I continuing to rcfosc, to deliver the remaining $381,798.40, or any part of it, to Flournoy. 

i 190. The <:ondltCt of Mr. Wood was fruuduicnt, mi:ilicious, oppressive, despicable und 

8 

10 

II 

12 

13 

i 
J<l ' 

15 

16 

was undertaken and accomplished with a conscious and intentional disregard for the rights of 

Flot.m10y, and for the purpose of maximizing Mr. Wood's financial gain de~pite the knovm risk 

of serious and irreparable dam<ige to Flournoy, thus authorizing the imposition of punitive 

damages against Mr. Wood in nn amount according to proof fol' the purpose of punishing him 

and discouraging him and others focing similar circumstances from engaging in similar conduct 

in the furun:.:. 

TWENTY-N1NTH CAUSE OF ACTION 
Treble Damages and Attorney's Fees (Penal Code §496)- Derivative claim on behulf of 

Flournoy ngninst Mr. Wood, Access and ROES 11-25 nnd 36-50 

19 l. Mr. Switzer incorporates the allegations of paragraphs 1 through 15, I 32 through 

13 5, 139 through i 45 and J 81 through 190 above as though fully set forth by this reference. 

192. The acts of Mr. Woo<l constitute a violaticn of Penal Code §496(a), thus entitling 

17 
Flournoy to recover from Mr. Wood treble the amount of actual damages sustained by Flournoy, 

1 s along with Flournoy' s costs of suit and reasonable attorney's fees pursuant to Penal Code 

' 19 I *496(c). 

20 i 

2 l 

22 

THIRTlRTH CA USE OF ACTION 
Treble Damages and Attorney's Fees (Penal Code §496)- Derivative clllim on behalf of 

Flournoy against McCormick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald, Mr. 
Sdrnitzcr and ROES 1-10 and 16-35 

2J 193. Mr. Switzer incorporates the allegations of paragraphs I through 3 8, 132 through 

24 i 135, 119 tlu·ough l 45 and 181 tlu·ough 190 above as though fully set fortb by this reference. 
I 

25 

56 
Swil:~r v. F!oumoy i'vlanagemenr. lll 

Cu.>~ No. l I CE CG 04395 JH 
Cro»·Complainl orTed Switzc 
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. .. ~. 

~. • . J 

! 94. The breach of fiduciary duty by tvlcConuick, Krnvit1., Mr. Park, Ms. Denno, Ms. 

Fitzgerald and ivlr. Schnitzer aided Mr. Wood in concealing and withholding the propeny stolen 

3 

II ~0::10~:::,:r,~~:,F~::n::::~~~:. :~,:::.'::: :::::i:::o::::! :,d:~::::::de~~:l:: 
Schnitzer treble the amount of actual damages sustained by Flournoy, along with Flournoy's 

(;, 

costs of suir and reasonable attorney's fees pursuant to Penal Code §496(c). 

TlrnnY-FlRST CAUSE OF ACTION 
Treble Damages and Attorney'~ Fees (Penal Code §496)- Direct claim by Mr. Switzer 

9 1igainst Mr. ·wood, Access and ROES Jl-25 ilnd 36-50 

Io J 95. Mr. Switzer incorporntes the allegations of paragrnphs 1 through I 5 and 46 

i I thro~1gh 97 above as though fl.I] ly set forth by this reference. 

12 196 The acts of Mr. Wood constitute a violation of Penal Code §496(a), thus entitling 

l] 
Mr. Switzer to recover from Mr. Wood treble the amount of actual damages sustained by Mr. 

14 

1 
Switzer, along with Mr. Switzer's costs of suit and reasonable nnomey's fees pursuant to Penal 

1 s \ 

16 
I Code §496(<.:). 

PRAY1m 
l7 

1 s Wherefore, Mr. S\\~tzcr prays j ~1dgment against cross-defendants, and each of tbem, and: 

19 

20 

21 

22 

23 

24 

25 

1) For an order commanding a full and complete accounting by defendants, and each 

or them, for the period from December l, 20 l 0 through and including th¢ daie of entry of 
I 
judgment in ihis l\ction, which determines, lists and values the assets ancl liabilities of Flournoy, 

the income received and expenditures made by cross-defendants, and the secret profits, gif1s and 

other benefits wrongfully obtained by cross-defendants; 

57 
Swit:rar Y. Flournoy Ma1111gemenr, /,l( 

CtlSC No. 1 l CE co 0,1395 ir 
Crnss-Complolnl ot'Tt:d Swil7.t 

I 
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2) For a decree that Flournoy is dissolved, and ordering the winding up of Flournoy' 

business and affairs by Mr. Switzer and the payment to Mr. Switzer of reasonable compensation 

for his efforts in winding up rhe business and affairs of Flot:rnoy, imd ordering the distribution of 

Fkn1moy's rema.ining assets tD Flournoy's members in accordance with law and equity; 

3) For a decree enjoining cross-de fondants' unfair competition, appoin!ing a receiver at 

) 
crost1-defendants' expense to oversee cross-defendant.<;' business activities in California to ensure 

that cross-defendants cease und engage in no fud1er unfair competition in this State, and ordering 

9 cross-<lefenda.nts to disgorge to Flournoy and Mr. Switzer all of the money and prnpeny that cross-

10 dd'endants obtained by means of Lmfair competition; 

11 

12 

: 3 I 
I 

H I 
I 5 

16 

17 

18 

:9 

2(j 

2 I 

22 

23 

24 

25 

If 

4) for compensatory damages 1md disgorgcmcnt in an amount according to proof, 

but believed to be in excess of$14,000,000.00; 

5) For treble the amount of actual damages found and for reasonable attorney's foes; 

6) For prejudgment interest at the legal rate on the compensatory damages; 

7) for punitive or exemplary damages in an amount sufficient to punish the cross-

defendams, and each of them, for their fraudulent, faithless and despicable conduct and to <kter 

the occurrence of similar conduct by them and others similarly situated in the future; 

8) For reimbursement of the reasonable expenses i:icurred by lvfr. Switzer in 

connection '>Vith this action, including attorneys' fees, in an 11mount according to proof; 

9) For costs of suit herein incurred; and, 

l 0) For such other and forthcr relief as the Court may deem "t 

Dated: June.3_, 2013 

Swi1;er v. Flournoy Mcmagenw11, ll. 
Cnsc No. 1 I CE CO 04395 Jt 

Cro5s-Complain\ of T~d Sw!lic 
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. ' ,~. . ' 

e.S..Q.QLQF SEE_VICE BY MA'(LJQJ3a. 20l5.S C~~.P. 

STATE OF CALIFORNIA, COUNTY OF FRESNO 

.1 l am a resident of/employed in the aforesaid County, State of Cnllfomia; 1 arn over the ag 

~ 1 of eighteen years m1d not a party to the within action; my business address is 295 West Cromwell 

5 l A venue, Suite 104, Fresno, California 9371 l. On Jlme 3_, 2013, I served: 

6 ! 
1 C.ROSS-COMPLArNT Of TED SWITZER FOR LEGAL .AND EQUITABLE RELIEF ON 

7 INDIVIDUAL CLAIMS ON HIS BEHAl.F AND DE.RIV ATlVE CLAIMS ON BEHALF OF 
NOMINAL DErENDANT FLOURNOY MAt"lAGEMENT, LLC 

8 

9 

10 

II 

I'.? 

JJ 

\ 4 

15 

i6 

I 7 

I 8 

19 

20 

2\ 

22 

on the parti<~S listed below in this action by placing a true copy thereof, enclosed in a scale 

envelope with postage fully prepaid, in the United States mail at Fresno, California, addressed ~. 

follows: 

GordonM. Park, Esq. 
McCormick, Barstow 
5 River Park Place East 
Fresno, CA 93720 

Jordan P. Schnhzcr, Esq. 
Krnvitz, Schnitzer 
8985 S. Eastern Avenue, Suhe 200 
Las Vegas, NV 89123 

Counsel for: Flournoy Management, LLC nnd 
Robert "Sonny" Wood 

Counsel for'. Flournoy Management, LLC and 
Rob<ert "Sonny" Wood 

I declare under penalty ofpe1jury tm<ler tbe Jaws of the State of California rhat tJ1e foregoin 

?J ! Dated: June 3 , 2013 

25 
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EXHIBIT 2 
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NAUTILUS INSURANCE COMPANY 

A Stock Company 

COMMERCIAL LINES POLICY 

THtS POLICY IS NOT OBTAINED PRIMARILY FOR PERSONAL, FAMILY OR 
HOUSEHOLD PURPOSES. 

THIS POLICY CONSISTS OF: 

- Declarations; 
- Common Policy Conditions: and 
. One or more Coverage Parts. A Coverage Part consists of: 

. One or more Coverage Forms; and 

. Applicable Forms and Endorsements. 

In W1hess Whereof, we have caused this policy to be executed and attested, and, 1f required by state law, this 
policy shall not be valid unless countersigned by our authorized representative. 

Administrative Office 

7233 East Butherus Drive Scot~sdale. Arizona 85260 Telephone (480) 951-0905 Facsimile (430) 951-9730 

n A fiFnT<l.f:Y COMf'ANl'11 

~eP 
f001.J (' 1!06) 
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COMMERCIAL LINES POLICY· COMMON POLICY OECLARA TIONS 

NAUTILUS INSURANCE COMPANY 

Trnns11cllo11 Type: Renewal 

Rcnew31 of Policy# 8N949078 

Rewrite of Policy II ------
Cfo-ss Rel. PQi!Cy II ------
NIC Cuole # 

Namad Insured and Malling Address 
(No . S~ilill. Town or City. C-Ounly, Staie Lip Coda) 

Access Mcdicnl 

Scottsdale, Arizona 

Inspection Ordered: 
IXl Yes O No 

8550 11· Charleston Blvd Ste lU~·3$5 
Las Vegas NV 89117-

Agent and Malling Add!"1ss Agency No. 00461. 01 
(No. sveer. Tcr~11 or City, County. Slala. Zip Cooo) 

NnitClHm Nholesa:e Insu~ance 
2roke.rage, Inc. 
1~10 North Flguerca Street 
u::; An'l"1,::1, <'.;\ 900·11 

Polley No. BN952426 

Polley 
Porlod: From o i / l 5/ 2011 to 01 / i sn oi 2 at 12:01 A.M. Standard Time at your mailing address shown abovo. 

Elu~lne:i:; Description; Wholesi:\kr o[ '.:lp1nL' clf1d Joint ur.plants Tux State .JiV_ 

Form of Elu~lness: ! individual n Par1nershtp "l Jolnl Ventura n Trust II Limited L!abll11y Company (LLC) 
lXJ Organization, ncluo1ng a Corporation (bul not including a Partnership, Joir1 Vantura i:r I.I.Cl 

:->;ur.1crs19ned: Los Angeles, C'.l\ 
o;;/16/1 l ,Jc 

THC5£ Ol':CLAMTIOl.S ~OOCTH[R WITll nu: COMMON POLICY CONOfTl0'1S. COVEf'lME PM1T DECLARATIONS. COV~MGE PART COVE.'lAGE 
'011M(SJ ANO FO~MS AND mmCRSEMEl'liS. IF /IN'', ISSuEO TO FORM A PAfU THEl1EOF. CO'.IPLCTE 'HE J\801/E };UMBERED POUCY. 

lnr.lv~fl~ copyogh:nd mnletilll ol ln•crance Stil\'ICll~ omco. Inc., with 1!& purmir.r.1011. 

HOME OFFICE 
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POLICY NUMBER: BN952426 

Named lnsumd: 

· .-J,unu, 
,f: \)() ~ ,J 
iou 
.n1 ::;o 
.('.()() 0 \) l 
·N::00G I 
('02 l )t> 
C02H7 
(~(l:/. l '? ~) 

.. rc:1.1% 
·IVl<Ul 
··L~J.6 

·L2l 7 
L;22 3 
J~'.:12" 
J;.228 
L:2H 
l.."3 g 
1.,210 
i.74 l 

.. l.fiO L 
Lh 1~n 
£038 
S07•1 
f';'l 2 · (,:.;G l 
'{i',o l ~? 

SCHEDULE OF FORMS AND ENDORSEMENTS 
r~~/9~1 
, , ... /Co I 
(07/09) 
'.07/091 
( 12 / 04 I 
(03/05 I 
(OJ/051 
(07 /9tl I 
(Ol/081 
(03/05) 
(07/02) 
(07/09) 
(06/07) 
(06/1J7) 
(06/06) 
(OG/06) 
(06/07) 
(06/07) 
(0&/07) 
I0?/09) 
( 12/ 09) 
(0'.,/09) 
< 01/09) 
(01/9?) 
(07/09) 
(()7/09) 
co:./ 10) 

cnmnr.n Policy CondicHXt9 
N11uti :1;~ Pnl.ic)' ,Jacket 
:•hnim•rn ei'lrned Prmdum Sndr. 
CGJ, ccve:ragr! Pnr:r. ~P.c:lar.dllni1s 
Com~1: Gem~n1l Liabillt.y Cvg form 
Exel - V1clat~on of Statutes 
Sxclusion - New Entities 
Sxcl ·E:np.lcymt.'.R(:l.>t.ed P~'ilCl:lG\HI 
'2.xcl ot Cei·t.~l 1.ml /\\':\.1; o[ 'l'en::or 
S~lica/Silica·Related D~st Exel 
Nuclear Energy Lie.I; i!xclu~lcm 
A:~enct of Deitns .. rnsd cont nict 
E:xd • f.'t.uii l ivf. Exerqilary Dmqs 
<..iw1ua~on • 'rot;:il Pollut:l.on 
s~cl-Coritao. Infcct,·r~ac1~ Dis~d~e 
Exel - com.un•c~b:e Ohrnase 
2xcl-Subsdncu/Mvrol n[ Lirnd/Earth 
f:xclull io11 · 'l'exic !•let a ls 
Lirnlt ~vg 1.0 Pm;ignat.ed <r,.rn 
::xcl·Micrn/Bio Organism~/Ccnl:am 
llmend oi Con<iiticns - Prem Audit 
)eductibla Llab :naurance 
Ar.1ornl:lient of Liquot· l.lah Exel 
:::xcl-P=ori/Co Ops Hzd - Dcsigntd 
s:xcl • rr:tel1ectu1i: F)Ccp Hi9bt1-< 
Zxclusion · Asbestos 
W Ch1tnyr.}<i ... DDm(Hitic;; fi{l!:tnnr 

Tile lo•ms AN! ~r.dc,.,;o:ncnl!\ s•,ow1• on lh.S Sc~edule cons\:lule lM en:iie policy DI l~O time ct 1ssuMca 

S90? (07109) Pogo 1 ot 2 
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SCHEDULE OF FORMS AND ENDORSEMENTS (C<>nhouod) 

ADDITIONAL FORMS APPLICABLE: 

Tho form; ~oc onr.1nr<;omonls r:hown o" Ihm ScMdulo corslih,1r. IM r.nllrn policy ~1 the trme ol 1ssua"ce. 

S902 !07109) Pago 2 cf 2 
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IL 00 1711 9B 

COMMON POLICY CONDITIONS 
/\ii Coverage Parts T.cluded in this pol!cy are s1Jbject to the following conditions. 

A. Cancellation 
1. The first Named Insured st·,own in the Declara

tions may cancel this policy by mailing or de!iv
eri'1g to us advance written notice of cancella
tion. 

2. Wo may cancel this policy by nailing or deliver· 
1ng to the first Named Insured written notice of 

· c<incellation at least 

a. 1 O days before the effective date of cancel
lat1on it we ca1cel for nonpayment of premi
i.;m: or 

b. 30 days before the effective date of cancel· 
lat1on 1f we cancel for any other rc:ason. 

3. We will mail or deliver our notice to the first 
Named lnsured's last mailing address known to 
US, 

4. Notice of cancellation will state the effective 
dale of ci3nce\lation The policy period will end 
on that date. 

5. If th's policy is cancelled, we will send the 'irst 
Named Insured any premium refund due. If we 
ca'1Cel, tre refund w:ll be pro rata If the first 
Named Insured cancels, the refund may be 
less than pro rata The cancellat1on will be ef· 
fective even 1f we have nol rrade or offered a 
refund. 

6. If notice is :nailed, proof or mailing will oe suffl· 
cienl proof of notice. 

B. Changes 
This policy contains al! the agreements between 
you and u~ concerning lhe insurance afforded. 
Tre f:rst Named Insured shown in the Declarations 
is authorized lo make changes in the terms of tnis 
pol:cy with our consent This poPcy's terms can be 
amended or waived only by endorsement issued 
by us and made a part of this policy. 

c. Examination Of Your Books And Records 

We Play examine and aud1L your books and rec
ords as they relate to this policy at any time during 
the policy period and up to three years afteiward. 

D. Inspections And Surveys 
I, VVe have U1e right to: 

a. Make inspections and surveys at any time: 

b, Give you reports on the conditions we find: 
and 

c. Recommend changes. 
2, We are not obligated to make ary inspections, 

surveys, reports or recommendations and any 
such actions we do undertake relate O'lly to in
surabllity and the premiums to be charged. We 
do not make safety inspections. We do not un
dertake to perform the duty of any person or 
organization to provide for the hea11h or safety 
of workers or the public. And we do not warrant 
that conditions 
a. Are safe or healthful; or 
b. Comply with laws, regulations, codes or 

standards. 
3. Par<.'lgraphs 1. and 2. of this condition apply not 

only to us, out also to any rating. advisory, rate 
service or similar organization which makes in· 
surance inspections, surveys, reports or rec
ommendations. 

4. Paragraph 2. of this condition does not apply to 
any inspections, suNeys, reports or recom· 
mendations we may make relative to certifica
t1on, under state or municipal statutes, ordi
nances or regulations, of boilers, pressure ves
sels or elevators 

E. Promiums 

The first Named Insured shown in the Declara
tions: 

1. Is responsible for the payment of all premiums; 
and 

2. Will be the payee for <iny return premiums we 
pay. 

F. Transfer Of Your Rights And Dutios Under This 
Policy 

Your r:ghts and dJties under this policy may not be 
transferred withotJt our writ1en consent except :n 
tile case of death of an individual 'lamed insured. 

If you die. your rights and duties wit be transferred 
to your legal representative but only while acting 
within the scope of duties as your legat representa
tive. Until your legal representative is appointed, 
anyone having proper temporary custody of your 
property will have your rights and duties but only 
with respect to that p~operty. 

IL 00 17 11 98 Copyright. Insurance Services Office, Inc, 1998 Pago 1 of 1 0 
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POLICY NUMBER: 6 N9 52426 

THIS ENDORSEMENT CHANGES THE POLICY. PLC:ASE READ IT CAREFULLY 

MINIMUM EARNED PREMIUM ENDORSEMENT 

If this polfcy is cancelred al your raques1. there will be a mir.imum earned premium rolained by us of 

$ __ or _1§. % of il'·e premium forth1s 1nsuranoo, wtiicrev11r 1s greater. 

Non-paynienl of premium is con5iclt;;red a request by !he first Named Insured for c<:ncellalion of this policy. 

If a po!i cy fee, inspection fee or expense cons1an1 is apphc&ble to this policy, 1t1ey wii be fuliy earned and no refund 
w1!• bo made. 

All n~her lerms and conditions of !his policy remain unchanged, 
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COMMERCIAL GENERAL LIABILITY COVERAGE PART DECLARATIONS 
POLI CV NUMBE.R: BN9524 26 
'] Exlension of Ooclaraflons is attached. Effect1ve DatEt: 01/lS/2011 12:01 A.M. Slandard Tima 
LIMITS Of INSURANCE D ir box is checked, refer to form S132Am~ndmer/ or LI nuts or lnsurarice. "----GFJrwa1 Ag!J'RIJal~ !.11n1I (Other Tran ProductslCompleled Opera11ons) $ J,000.0DC 

PrC(Jt1ctslCompleted Ope rations Aggre9ate limit s _L_9_00 ( 0 00 -
P€rsona1 anc Advertising t np.Hy L11Tl1f S ....L..Q.Q.p....JlQ.Q_ Any One Pereon Or Or~w11t.ab0tl 

E.uch Occurranoa Limit $ l 000 000 
Oomago To Premises Ren1ad To You L1m1t $ 100 000 Any One Prnm1ses 
Medical Expense Limit ~ ___JL..Q.Q.Q.._ Niy One Person 

RETR0ACT~~"£~!~ (CG 00 02 ONLY) 

i 
This I1suranca does not apply to ''bodily in Jury', 'property damage" or 'persona/ and advertising in1ury' which occurs 

I oofore trio Retroaciive Date, if any, shown here: NO:-JE: (Enter Oato or 'NONE' 11 no Ro\roacllve Dale applies> 

BUSINESS DESCRIPTION AND LOCATION OF PREMISES 
Bl)SINESS DESCRIPTION: Wholesaicr cf epin<: and joint Jrrplunt '.:! 

LOCATION OF ALL PREMISES YOU OWN. RF.NT, OH OCCUPY: [XI Location addrass is same as mailing aodr~s. 
f. n ~so \.I Charleston Blvd Ste l02·JSS 
Ln~ Veqas NV 89117· 

2. 

Additional locations (if any) will be shown on form S170,Comrnarcial General Liabilily Coverage Par1 Declarations 
Exte ns·on. 

LOCATION Of JOO SITE (Ir Designated Proiocts are to 00 SchBdulod): -. 

cR•~b EN oo RS EM EN"fS {O;hoc,;,o'"'e••• '"m' """ ''"""'~= '''•"'"" '"" "''~ 
s ano Endorsements appiy:ng 10 this Cove~age Part and made part of this policy at li-na of issue: 

Refer to Schedule of l'orms and Endorsements 

T~l:SE OECLMATIONS ARE Pl\RT OF THE POLICY OECL/\fv\flONS CONTAll~ING THE NAME Of -:'HE lfJSUREO AHO THE' POLICY PERIOD 
1oc::Jcdor. G<>pyn9h1•rt m•lariol Qf in;uranoo So1vicos 011ieo in;. '"'ih ti~ perm1s&•On. 
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COMMERCIAL GENERAL LIABILITY 
CG 00 0112 04 

COMMERCIAL GENERAL LIABILITY COVERAGE FORM 

Vanous provisions 1n this policy restrict coverage. 
Read the entire policy carefully to determine rights, 
duties and what is and 1s not covered. 

T riroughout this policy 1ile words "you" and "your" refer 
lW lne r,;amed Insured shown in \he Declarations, and 
any other person or organization qualifying as a 
Named Insured under this policy. The words "we", "us" 
and "our" refer to the company providing this insur
ance. 

The word "insured" means any person or organization 
qualifying as such under Section II ·• Who Is An In
sured. 

Othe 1 words and phrases that appear in quotation 
r1arks have special meaning. Refer to Section V -
Def1n•tiG'1S 

SECTION 1- COVERAGES 

COVERAGE A 60Dll. Y INJURY AND PROPERTY 
DAMAGE LIABILITY 

1. Insuring Agreement 
a. \/Ve will pay tt1ose surns H1at the insured be· 

comes legally obligated to pay as damages be
cause of "bodily rnju!)"' or "property damage" to 
which this insLrance applies. We will have the 
right and duty to defend the insured against any 
"suit" seeking those damages. However, we will 
riave no duty to defend the insured against any 
"suit" seeking damages for "bodily injury" or 
"property damage" to which this insurance does 
not apply. We may, at our discretion. lnvesti· 
gate any "occurrence" and settle any claim or 
"suit" lhal may result But 

(1) The amount we will pay for damages is 
limited as described in Section Ill -· Limits 
Of lnsuranco; and 

(2) Our right and duty to defend ends when we 
have used up the applicable limit of Insur
ance 1n :tH: payment of judgments or set· 
!lements under Coverages A or B or medi· 
cal expeoises under Coverage C. 

No other obligation or liability to pay sums or 
perform acts or services is covered unless ex
plicitly prov1oecl for under Supplementary Pay
ments - Coverages A and B. 

b. This ins\.irance applies to "bodily iniury'' and 
"property damage·· only 1f: 

(1) The "bodily injury" or "property damage" is 
caused by an "occurrence'' that tal<es place 
in tho "covorage territory"; 

(2) The "bodily injury" or "property damage" 
occurs during the policy period, and 

(3} Prior to the policy period, no insured listed 
under Paragraph 1. of Section II - Who ls 
An Insured and no "employee" authorized 
by you to give or receive notice of an "oc
currence" or claim, knew that the "bodily in
jury·' or "property damage" had occurred, in 
whole or in part. If such a listed insured or 
autt1orized "employee" knew, prior to the 
policy period, that the "bodily injury" or 
"property damage'' cccurred, then any con
tinuation, change or res\Jmplion of such 
"bodily iniury" or "property damage" during 
or after the policy period will be deemed to 
have been known prior to the policy period. 

c. "Bodily injury" or "propnrty damage" which 
occurs during the policy period and was not, 
prior to the policy period, known to have oc· 
curred by any insured listed under Paragraph 1. 
of Section II - Who Is An Insured or any "em
ployee" authorized by you 10 give or receive ro· 
tice of an "occurrence" or claim, includes any 
continuation. change or resumption of that 
"bodily injur;" or "property damage" after the 
end of the policy period. 

d. "Bodily injury" or "property damage" will be 
deemed to have been known to have occurred 
at the earliest time when any insured listed un
der Paragraph 1. of Section II - Who Is An In
sured or any "employee" authorized by you to 
give or receive notice of an ''occurrence" or 

(1) Reporis ali, or any part, of the 'bodily injury" 
or "property damage" to us or any olher in. 
surer: 

(2) Receives a written or verbal demand or 
claim for damages because of the "bodiiy 
ir.JUry" or "property damage"; or 

(3) Becomes aware by any other means that 
"bodily injury" or "oroperty damage" has oc· 
curred or has begun to occur. 

CG00011204 ©ISO Properties, Inc., 2003 Page 1of15 
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e. Damages becauso of "bodily injury" include 
damages claimed by any person or organiza
tion for care, loss of services or death result:ng 
at any time from the "bodily injury". 

2. Exclusions 

Tnis insurance does not epply to: 

a. Expected Or Intended Injury 

"Bodily injury" or "property damage" exoected 
or intenoed f'orn the standpoint of the insured. 
Ttiis exclusion does net apply to ''bodily injury" 
resulting from the use of reasonable force to 
protect persons or property. 

b, Contractual Liability 

"Bodily injtiry'' or "property damage" for which 
the insured is obligated to pay damages by 
reason of the assumption of liability in a con·· 
tract or agreement. This exclusion does not 
apply to liability for damages: 

(1) That the insured would have in the absence 
of the contract or agreement; or 

(2) Assumed in a contract or agreement that is 
an "insured con'.ract''. provided tl1e "bodily 
inJu'Y" er •·property damage" occurs subse
quent to tnc execution of the contract or 
agreernent. Solely for the purposes of liab:l-
1ly assumed in an "insured contract", rea· 
sonable attorney fees and necessary 1;tiga
lion expenses incurred by or for a party 
other than an insured are deemed to be 
damages because of "bodily injury" or 
"property damage", provided: 

(a) Liabi!ity to such party for, or for the cost 
cf. that party's defense has also been 
assumed in the same "insured contract"; 
and 

{IJ) Such attorney fees and Ftigation ex
penses are for defense of that party 
against a civil or alternative dispute reso
lution proceeding in which damages to 
which this insurance aophes are alleged. 

c. Liquor Liability 

"Bodily injury" or "property damage" for which 
any insured may be held liable by reason of: 

(1) Causing or contributing to the intoxication of 
any person; 

(2) The furnishing of alcoholic beverages to a 
person under the legal drinking age or un
der the inflvence of alcohol; or 

(3) Any statute, ordinance or regulation relating 
to the sale, gift, distribution or use of alco
holic beverages. 

This exclusion applies only if you are In the 
business of manufacturing, distributing, selling, 
serving or furnishing alcoholic beverages. 

d; Workers' Compensation And Similar Laws 

Any obligation of the Insured under a workers' 
compensation, disability benefits or unemploy
ment cornpensa:icn law or any sirn!lar law. 

e. Employer's Liability 

"Bodily injury" to: 

(1) .l\n "employee" of the insurec arising out of 
and 1n the course of: 

(a) Employment by the ins\.lred; or 

(b) Performing duties related to the conduct 
of the insured's business: or 

(2) The spouse, child, parent, brother or sister 
of that "employee" as a consequence of 
Paragraph (1) above. 

This exclusion applies: 

(1) Whether the insured may be liable as an 
employer or ir. any other capacity; and 

(2) To any oblig2ti0'1 lo share damages with or 
repay someone e•se who must pay damag· 
es because of the injury. 

This exclusion does not apply to liability as
sumed by the insureo under an 'insured con· 
tract" 

Page 2 of 15 ©ISO Properties, Inc., 2003 CG00011204 D 
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f. Pollution 
(1) "Bodily injury" or "property darnage" arising 

out of the actLial, alJeged or threatened dis
charge. dispersal seepage. migration, re
lease or escape of "poilutants": 

(a) At or from any premises, site or location 
which is or was at any time owned or 
ocCLJpied by, or rented or loaned to, any 
insured However, th;s subparagraph 
does not app:y to: 
(I) "Bodily in1ury1

' if sustained within a 
ou1lding and caused by smoxe, 
fumes, vapor or soot produced by or 
originating from equipment that 1s 
used to heat, cool or dehu"T1idity the 
bu11<11ng, or equip111cnt that is used to 
heat water for personal use, by the 
building's occupants or their guests: 

(ii) "Bodily in1ury" or "property damage" 
for which you may be held liable, if 
you are a contractor and the owner 
or lessee of such prem:ses, site or 
loi;;ation tias been added to your poli
cy as an additional insured with re
spect to your ongoing operations per
formed for that additional insured at 
that premises. site or loca1ion and 
such premises, s:te or loca:ion is not 
and never was owned or occupied 
by, or rented or loaned to, any in. 
sured. otfler than that additional in
sured: or 

(Iii) "Bodily injury" or "property damage" 
arising out of heat smoke or fumes 
from a "hostile fire"; 

(b) At or from ;;iny premises, site or location 
which is or was at any time used by or 
for any Insured or others for the han
dling, storage, disposal, processing or 
treatment of waste; 

(c) Which are or were at any time trans· 
oorted. handled, stored, treated, dis· 
posed of. or processed as was:e by or 
for 
(i) Any nsured; or 

(11) Any person or organization for whom 
you may be legally responsible; or 

(d) At or from any premises, site or locat:on 
on which any insured or any contractors 
or subcontractors working directly or in
directly on any insured's behalf are per
forming operations if the "pollutants" are 
brought on or to tl1e premises. site or Jo. 
cation in connection with such opera
tions by such insured, contractor or sub
contractor. However. this s'1bparagraph 
does not apply to 

(I) "Bodily injury" or "property damage" 
arising olJt of the escape of fuels, 
lubricants or other operating fluids 
which are needed to perform the 
normal electrical, nydraulic or me
chanical functions necessary for the 
operation of "mobile equipment" or 
its parts, if such fuels, 'ubricants or 
other operating fluids escape from a 
vehicle part des:gned to raid, store 
or receive th~m. This exception does 
not apply if the ''bodily injury" or 
property damage" arises out of the 

inlentlonal discharge, dispersal or re
lease of the fuels, lubricants or other 
operating fluids, or if such fuels. IL1b· 
ricants or other operating fluids are 
brought on or to the premises site or 
location with the inlent that tt1ey be 
discharged. dispersed or released as 
part of the operations bemg per
fo•rned by such insured. contractor 
or subcontractor; 

(ii) "Bodily injury" or "properw damage" 
si.;stained within a building and 
caused by the release of gases, 
f..imes or vapors from materials 
brought into that building in connec
t•on with operations being performed 
by you or on your behalf by a con
tactor or subcontractor; or 

(iii) "Bodily injury" or "property damage" 
arising out of heat, smoke or fume& 
from a "hostile fire''. 

(e) At or from any premises, site or location 
on which any insured or any contractors 
or subcontrac1ors working directly or in
d:rectiy on any insured's behalf are per· 
forming operations if the operations are 
to test for, monitor, clean up, remove. 
conta!n, treat, detoxify or neutralize, or in 
any way respond to, or assess the ef· 
fects ol. "poilutants". 
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(2) Any loss, cost or expense arising out of any: 
(a) Request. demand, order or statutory or 

regulator; requirement that any Insured 
er others test for, monitor, clean up, re
move. cor.tain. treat. detoxify or neutral· 
ize, or in any way respond to, or assess 
t'ie effects of, "pollutants": or 

(b) Claim or "suit" by or on behalf of a gov
ernmental authority for damages be· 
cause of testing for. monitoring, cleaning 
up, removing, containing, treating, de· 
toxifying or neutralizing, or in any way 
responding to, or assessing the effects 
of, "pollutants". 

However, this paragraph does not apply to 
liability for damages because of "property 
damage" that the insured would have in the 
absence of such request. demand, order or 
statutory or regulatory requirement, or such 
claim or "suit" by or on behalf of a govern
mental authority. 

g. Aircraft, Auto Or Watercraft 

"Hodily inJUry" or "property damage" arising out 
of the ownership, maintenance. use or en
\rustrnent to others of any aircraft. "auto" or wa
tercraft owned or operated by or rented or 
loaned to sny insured. Use includes operation 
and "loading or unloading" 

This exclusion applies even if the clams 
against any ir1sured <iltego negligence or other 
wrongdoing in the supeN1s;on, hiring, empioy
ment. training or monitoring of others by that 
insured, if 1he "occurrence" which caused the 
"bodily :njury" or "property damage" involved 
the ownership, ma1n1enance. use or entrust· 
ment to others of any aircraft. "auto" or water
craft that is owned or operated by or rented or 
loaned to any insured. 

This exclusion does not apply to: 

(1) A watercraft while ashore on premises you 
own or rerit; 

(2) A watercraft you do not own that is. 

(a) Les5 than 26 feet long al'd 

{b) Not being used to carry persons or 
prorerty for a charge: 

(3) Parking an "auto" on, or on the ways next 
to, premises you own or rent. provided the 
"auto" is not ownea by or rented or loaned 
to you or the insured: 

(4) Liability assumed under any "insured con
tract" for the ownership, maintenance or 
use of aircraft or watercraft: or 

(5) "Bodily Injury" or "property damage" arising 
out of: 

(a) The operation of machinery or equip
ment that is attached to, or part of, a 
land vehicle that would qualify under the 
definition of "mobile equipment" if it were 
not subject to a compulsory or financial 
resPQnsibility law or other motor vehicle 
insurance law in the state where it 's Ii· 
censed or principally garaged; or 

(b) the opera\1on of any of the machinery or 
equipment listed in Paragraph f.(2) or 
f.(3) of lhe definition of "mobile eouip
ment. 

h. Mobile Equipment 

"Bcdily injury" or "property damage" arising. Olll 
of: 

(1) The transportation of "mobile equipment" by 
an "auto" owned or operated by or rented or 
loaned to any insured or 

(2) The use of "mobile equipment' in, or while 
in practice for, or while being prepared for, 
any prearrangea racing, speed, demolition, 
or stunting activity. 

i. War 
"Bodily injury" or "property damage", however 
caused. arising, directly or indirectly, cut of; 

(1) War, including undeclared or civil war; 

(2) Warlike action by a military force, including 
action in hindering or defending against an 
actual or expected attack, by any govern
ment, sovereign or other authority using mil
itary personnel or other agerts; or 

(3) Insurrection, rebellion, revolution, usurped 
power, or action taken by governmental au
ihorlty in hindering or defending against any 
of these. 

j. Damage To Property 

"Property damage" to· 

(1) Property you own, rent, or occupy, ;ncluding 
any costs or expenses incurred by you, or 
any other person. organization or entity. for 
repair, replacement, enhancement. restora· 
tion or maintenance of such oroperty for any 
reason. including prevention of injJry to a 
person or damage to another's property; 

(2) Premises you sell, give away or abandon, if 
the "oroperty damage" arises out of any part 
of \hose premises: 

(3) Property loaned to you: 

(4) Personal property in the care, custody or 
cortrol of the insured: 
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(5) That particular part of real property on which 
you or any contractors or subcontractors 
working directly or indirectly on your behalf 
are performing operations, if tne ''property 
damage" arises out of those operations; or 

(6) That particular part of any property tha; 
must be restored, re!')aired or replaced be
cause "your work'' was incorrectly per
formed on it. 

Paragraphs (1 ), (3) and (4) of this exciusion do 
not apply to "property damage" (other than 
domage by fire) to premises, 1ncl\Jding the con
lents of such premises, rented lo you for a pe-
1·iod of 7 or fewer consecutive days. A separate 
limit of inst.irance applies to Damage To Prem
ises Rented To You as described in Section Ill 
- limits Of lnS'Jrnnce. 

Paragraph (2) of this exclusion does not apply if 
the premises are "your work" and were never 
occupieo, rented or held for rental by yo\J 

Paragraphs (3), (4 ), (5) and (61 of this exclusion 
do not apply to liability assumed under a side
track agreement. 

Paragraph (6) of this exclusion does nol apply 
to 'properiy damage" incltiderl in the "products
c::impleted operations hazard".· 

K. Dam<190 To YoLJr Product 

"Property damage" to "your product" arising out 
of 1t or any part of it. 

I. Damage To Your Work 

"Property damage" to "your work" arising out of 
it or any part of it and included in the "products· 
completed opera'.ions hazard". 

This exclusion does not apply if the damaged 
wo'k or the work out of which the damage aris
es was performed on your behalf by a subccn· 
tractor 

m. Damage To Impaired Property Or Property 
Not Pt1ysically Injured 

"Property damage" to "impaired property" or 
properly that has not been physically 1nJurcd, 
arising out of: 

(1) I<. detect, deficiency, :nadequacy or danger· 
ous condition in "your product" or "your 
work"; or 

(2) A delay or failure by you or anyono acting 
on your behalf to perform a contract or 
agreement in accordance with its terms 

Th s exclusion does not apply to the loss of use 
of other property arisirig out of sudden and ac· 
cidental physical injury to "your product" or 
"your work" after 1t has been put to its intended 
use. 

n. Rec;Jll Of Products, Work Or Impaired 
Property 

Damages claimed for any loss, cost or expense 
incurred by you or others for the loss of use, 
w;thdrawal. recall. inspection, repair, replace
ment, adjustment, removal or disposal o!: 

(1) "Your proouct"; 

(2) "Your work"; or 

(3) "Impaired property"; 

if such product, work, er property is withdrawn 
or recalled from the market or from use by any 
person or organization becm1se ot a known or 
suspected defect. deficiency, inadequacy or 
dangero\J5 condition in it. 

o. Personal And Advertising ln)tJry 

''Bodily injury" arising out of "personal and ad· 
ver1ising injury". 

p. Eloctronlc Data 

Damages arising out of the loss of, loss of use 
of, damage to, corruption of, i~ability to access, 
or Inability to manipulate electron c data. 

As used in this exclusion, electronic data 
means information, facts or programs stored as 
or on, created or used on, or transmitted to or 
fror1 cornputer software, includirg systems and 
applications software, hard or floppy disks, CD
ROMS, tapes, drives, cells, data processing 
devices or any other media which are used with 
electronically controlled equipment. 

Exclusions c, through n, do not apply to damage 
by fire to pre·mises while rented to you or temporar· 
ily occupied by yolJ with permission of the owner. A 
separate limit of 1ns\Jrnnce appiies to this coverage 
as described in Section tll - Limits Of Insurance. 

COVERAGE B PERSONAL AND ADVERTISING 
INJURY LIABILITY 

1. Insuring Agreement 

a. We wilt pay those sums that the insured be· 
comes tega!ly obligated to pay as damages be· 
cause of "personal and advertising injury" to 
which this insursnce applies. We will have the 
right and duty to defef'd the insured against any 
"suit" seeking those damages. However, we will 
have no duty to defend the insured against any 
"s\Jit" seeking damages for "personal and ad· 
vertising injury" to which this insurance does 
not apply We may, at our discretion, investi· 
gate any offense and settle any claim or "suit" 
that may result. But: 

(1) The amount we will pay for damages is 
limited as described in Section Ill - Limits 
Of Insurance; and 
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(2) 0\1r right and duty to defend end when we 
have used up the applicable limit of Insur
ance in the payment of Judgments or set
tlements under Coverages A or B or 1nedi· 
cal expenses ur1der Coverage C. 

No other obligation or \lab1lity to pay sums or 
perform acts or services is covered unless ex 
plic1t1y provided for under Supplementary Pay
ments - Coverages A and 6. 

b. This insurance applies to "personal and adver
tising injury" caused by an offense arising out of 
your business but only if the offense was com· 
mi:ted in the "coverage territory" during the pol
icy period. 

2, Exclusions 

This insurance ooes not apply to: 

a. Knowing Vlolatfon Of Rights Of Another 

"Personal and aovertis,ng injury'" caused by or 
at the directio-~ of the insured with the 
knowledge that the act would violate !he rights 
of another and woL1ld inflict "person(ll and ad
ver1ising injury" 

b. Material Published With Knowledge Of 
Falsity 
"Personal and advertising injury" arising out of 
oral or written publication of material. if done by 
or at the direction of the insured with 
knowledge of its falsity. 

c. Material Publlshed Prior To Policy Period 

''Personal and advertising inJury'' arising 01.it or 
oral or written publication of material whose 
first publication took place before the beginning 
of the policy period 

d. Criminal Acts 

"Personal and advertising injury" arising OlJt of 
a criminal act committed by or at the direction 
of the insured. 

e. Contractual Liability 

"Personal and advertising injury" for which the 
i11sured has assumed liability in a contract or 
agreement. This exclL1sior ~oos not apply to Ii· 
ability for damages that the insured woulo have 
in the absence of the contrac1 or agreement. 

f, Breach Of Contract 
"Personal and advertising injury" arising out of 
a breach cf contract, excepl an implied contract 
to use another's advertising idea in your "adver
tisement". 

g. Quality Or Performance Of Goods - Fail~ire 
To Conform To Statements 

"Per~onal and advertising injury" arising out of 
the failure of goods, products or services to 
conform with any statement of q1Jal1ty or per
formance made in your "advertisement". 

h. Wrong Description Of Prices 

"Personal and advertising injury" arising out of 
the wrong description of the price of goods, 
products or services stated in your "advertise
ment". 

i. Infringement Of Copyright, Patent, 
Trademark Or Trade Secret 

"Personal and advertising injury" arising out of 
ihe infringement of copyright, patent, trade
mark, trade secret or other inteiiectu<>I property 
rights. 

However, this exclusion does not apply to in
fringement. in your "adver1isement", of copy
right, trade dress or slogan. 

j. Insureds In Media And Internet Type 
Susinesses 

"Personal anc advertising injury" committed by 
an insured whose business is: 

(1) Advertising, broadcasting, publishing or 
telecasting; 

(2) Designing or determining content of web
sites for others; or 

(3) An Internet search, access, content or ser-
vice provider. 

However, tnis exclusion does no! apply to Par
agraphs 14.a., b. and c. of "personal and ad
vertising injury" under the Definitions Section. 

For the purposes of this exclusion, the placing 
of frames, borders or links, or advertising, for 
you or others anywhere on the Internet, is not 
by itself, considered the business of advertis
ing, broadcasting, publishing or telecasting. 

k. Electronic Chatrooms Or Bulletin Boards 

"Personal and advertising Injury" arising out of 
an electronic chatroorn or bulletin board the in· 
sured hosts, owns, or over which the insured 
exercises control. 

I. Unauthorized Use Of Another's Name Or 
Product 

"rersonal and advertising injury" arising out of 
the unauthorized use of another's name or 
product in your e-mail address, domain name 
or metatag. or any other similar tactics 10 mis· 
lead another's potential customers. 
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m. Pollution 

"Personal and advertising inJury" arising out of 
the actval, alleged or threatened discharge, 
dispersal, seepage. migration, release or es
cape of "pollutants" at any time 

n. Pollution-Related 
Any loss, cost or expense arising o..it of any: 

(1) Request, den1and, order or statutory or 
regi;latory requirement that any insured or 
others test fo•, monitor, clean up, remove, 
cont<iin, treat, detoxify or 11eutralize, or in 
any way respord to, or assess the effects 
of, "pollutantl:l"-, or 

(2) Claim or s~iit by or on behalf of a govern
mental authority for damages because of 
testing for, monitoring, deaning up, remov
ing, containing, treating, detoxifying or neu· 
tralizlng, or in any way respond·ng to, or as
sessing the effects of, "pollutants". 

o. War 

"Personal and advertising 1n,iury", however 
caused, arising. directly or indirectly. out of· 

(1) War, including undeclared or civil war; 

(2) Warlike action oy a military force, including 
action in hindering or defending against an 
actual or expected aliack, by any govern· 
mer:t, sovereign or other authority usi1g mil· 
1tary personnei or other anents: or 

(3) Insurrection. rebellion. revol1.1tion, usurped 
power, or flCfion taken by governmental au'. 
thor•ty in hindering or defending against any 
of tr.ese 

COVERAGE C MEOICAL PAYMENTS 

1. Insuring Agreement 

a. We will pay medical expenses as described 
below for "bodily injury" caused by an accident· 

(1) On premises you own or rent; 

(2) On ways next to premises you own or rent: 
or 

(3) Because of your operations: 

provided that 

(1) The accioent takes place in the "coverage 
:erritory'' and during 1he policy period; 

(2) The experises are incurred and reported to 
us within one year of the date of the acci
dent; and 

(3) The :njured person sJbmits to examination, 
at our expense, by physicians of our choice 
as often as we reasonably require. 

b. We will make these payments regardless of 
fault. These payments will not exceed the ap
plicable limit of insurance. We will pay reason
able expenses for: 

(1) First aid administered at the time of an 
accident: 

(2) Necessary medical, surgical, x-ray and 
dental services. including prosthetic devic
es: and 

(3) Necessary aMbulance, hospital, profes
sional nursing and funeral services. 

2. Exclusions 

We will not pay expenses for "bodily injury" 

a. Any Insured 

To any insured. except "volunteer workers". 

b. Hired Person 

To a person hired to do work for or on behalf of 
any insu(ed or a tenant of any insured. 

c. Injury On Normally Occupled Premises 

To a person Injured on that pa1 of premises 
you own or rent that the person normally occu
pies. 

d. Workers Compensation And Similar Laws 

To a person, whether or not an "employee" of 
any insured, if benefits for the "bodily injury" are 
payable or must be provided under a workers' 
compensation or disability benefits law or a 
similar law 

c. Athletics Activities 

To a person injured while pract1c1ng, instructing 
or part:cipating in any physical exercises or 
games. sports, or athletic contests. 

f. Products-Completod Operations Hazard 

JnclL1ded within the "products-completed opera
tions hazard", 

g. Coverage A Exclusions 

Excluded under Coverage A. 
SUPPLEMENTARY PAYMENTS - COVERAGES A 
AND B 

1. We will pay, with respect to any claim we investi· 
gate or settle, or any "suit" against an insured we 
defend: 
a. Ali expenses we incur. 

b. Up to S250 for cost of bail bones required be
cause of accidents or traffic law violations aris
ing out of the use of any vehicle to which the 
Bodily Injury Liability Coverage applies. We do 
not have to furnish these bonds. 
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c, The cost of bonds to release attachments, but 
only for bond amounts within the applicable lim-
11 of insurance We do not have to furnish those 
bonds. 

d. Ail reasonable expenses incurred by the in· 
sured at our request to assist us in the investi· 
gat;on or defense of the claim or "suit", incl\Jd· 
ing actL1el Joss of earnhgs up to $250 a day 
because of time oft from won<. 

a. Ail cos1s taxed against the insured in the "suit". 

f. Prejudgment interest awarded against the 
insured on that pari of the judgment we pay. If 
we make an offer to pay the applicable limit of 
insurance, we will not pay any prejudgment in
terest basod on that period of time after the of
fer. 

g. All interest on the full amount of any judgment 
that accrues after entry of the judgment and be
fore we have paid, offered to pay, or deposited 
in court the part of the judg'Tlent that is within 
the applicable limit of insurance. 

These payments will not reduce the limits of insur
ance. 

z. If we defend an inst.<red against a ''suit" and an 
1nde'Tlnitee of the insured 1s also named as a party 
to \he "sui;", we wlll defend t~at 1ndemnitee If all of 
:!>t' following conditions are n1et: 

a. The "suit" against the indemnitee seeks darn· 
ages for which the insured has assumed the li
ability of the indemnitee in a contract or agree· 
~nent that is an "insured contract": 

b. This insurance applies to such liab1l1ty assumed 
by the insured; 

c. The obligation to defend. or the cost of the 
cJefense ot. that indemnitee, has also been as
<;t;med by the insured in the same "insured 
contract": 

d. The allegations in the ''suit" and the information 
we know about tho "occurrence" are such that 
no conflict appears to exist betvveen the inter
ests of the insured and tne 1n'.erests of the in
dernnitee; 

e. Tne indemnitee and the insured ask us lo con· 
duct and co!1trol the defense of that indemnitee 
against such ''suit" and agree that we can as
sign the same counsel to defend the insured 
and tt1e indemnitee; and 

f. The indernnitee: 
(1) Agrees in writing to: 

(a) Cooperate with us in the investigation, 
settlemert or defense of the "suit"; 

{b) lmmecicitely send us copies of (:lny de
mands, notices, summonses or legal 
papers received in connection with the 
"suit": 

(c) Notify any other ins~irer whose coverage 
is available to the indernnitee; and 

(d) Cooperate with us with respect to coor
dinating other applicable insurance 
available to the indernnltee; and 

(2) Provides us with written authorization to: 
(a) Obtain records and other information 

related to the "suit"; and 

{b) Conduct and control the defense of the 
indemnitee in such ''sui1". 

So long as the above conditions are met, attor· 
ncys' fees incurred by us in the defense of that in· 
demnitee, necessary litigation expenses incurred 
by us and necessary litigation expenses Incurred 
by the indernnitee at our request w1it be paid as 
Supplementary Payments. Notwithstanding lhe 
provisions of Paragraph 2.b.(2) of Section I - Cov· 
erage A - Bodily Injury And Property Damage Lia
bility, such payments will not be deemed to be 
damages for "bodily in1ury" and "property damage" 
and will not reduce the limits of insurance. 

Our obligation to defend an insured's indemnitee 
and to pay for attorneys' fees and necessal)' litiga. 
lion expenses as Supplementary Payments ends 
when: 

a. We have used up the applie<ible limit of insur
ance in the payment of judgments or settle
ments: or 

b. The conditions set forth above, or the terms of 
the agreement described in Paragraph f. 
above. are r.o longer rret 

SECTION 11 - WHO IS AN INSURED 
1. tr you are desig'iated in the Declarations as: 

a. An individual. you and your spouse are in
sureds, but only with respect to the conduct of 
a business of which you are the sole owner 

b. A partnership or joint venture, you are an in
sured. Your members, your partners, and their 
spouses are also insureds, but only with re
spect to the conduct of your business. 

c, A limited liability company, you are an insured. 
Your rnemoers are also insureds, but only with 
respect to tne conduct of your business. Your 
managers are insureefs, but only with respect to 
their duties as your managers 
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d. An organizat:on other than a partnership, joint 
venture or limited liability company. you are an 
insured. Your "executive officers" and directors 
are insureds, t>ul only with respect to their du· 
ties as your officers or directors. Your stock
holcers are also ins\Jreds, but only with respect 
to tr·eir liability as stockholders 

e. A trust, you are an insured. Your trustees are 
also insureds. bl.it only with respect to their du
i.es as tr1,;stees 

z. Each of the following is also an Insured: 

a. Your "volunteer workers" only while periorrning 
duties related to the conduct of your business, 
or your "employees", other than either your 
"executive officers" (if you are an organization 
other than a partnership, joint venture or limited 
liability company) or your managers (if you are 
a limited liability company), but only for acts 
within the scope of their employment by you or 
while performing duties related to the conduct 
of your business. However, none of these "em
ployees" or "volunteer workers" are insureds 
for: 

(1) "Bodily njury" or "personal and advertising 
injury" 

(a) To you, to your partners or members (if 
you are a partnership or joint venture). to 
your members (if you are a lim'1ted liabil· 
ity company), to a co-"omployee" while 
1n the course of his or her employment 
or performing duties relateo to the con
duct of your business. or to your other 
"voluntGer workers" while performing du
ties related to the conduct of your busi· 
ness; 

(b) To the SflO\JSe, child, parent, brother or 
sister of tha\ co-"ernployee" or "volunteer 
worker" as a consecuence of Paragraph 
(1)(a) above; 

(c) For which there is any obligation to 
share damages with or repay someone 
else who must pay dan1agcs because of 
the injury described 1n Paragraphs (1){a) 
or (b) above: or 

(d) Arising out of his or her providing or 
failing to provide professional health 
earn seNices. 

(2) "Property damage" to property: 

(a) O'>vncd, occupied or used by. 

(b) Rented to, in the care, custody or control 
of, or over which physical control is be
ing exercised for any purpose by 

you, any of your "employees", "volunteer 
workers", any partner or member (if you are 
a partnership or joint venture). or any mern· 
bcr (if ycu arc a limited !iability< company). 

b, Any person (other than your "employee" or 
"volunteer worker''), or any organization while 
acting as your real estate manager 

c. Any person or organization having proper tem
porary custody of your property if you die, but 
only: 

( 1) With respect to liability arising out of the 
maintenance or use of that property: and 

(2) Urtii your legal representative has been 
appointed. 

d. Your legal representative if you die, but only 
with respect to duties as such. That representa· 
live wilt have all your rights and duties 1mder 
this Coverage Part. 

3, Any organization you newly acquire or form, other 
than a partnership, joint venture or limited liability 
company, and over wt1ich you maintain ownership 
or majority interest, will qualify as a Named Insured 
if tr.ere is no other similar insurance available to 
tt1at organization. However: 

a. Coverage under this provision is afforded only 
until the 90th day after you acquire or form the 
organizabon or the end of the policy period, 
whichever is earlier. 

b. Coverage A does not apply to "bodily injury" or 
"property damage" that occurred before you 
acquired or formed the organization; and 

c. Coverage 8 does not apply to "personal and 
;,dvert1sing injury" arising out of an offense 
comrnittea before you acquired or formed lhe 
organization. 

No person or organization is an insured with respect 
to the conduct of any cvrrent or past partnerstiip, joint 
venture or limited liability company that is not shown 
as a Named Insured in the Decrarations. 

SECTION 111- LIMITS OF INSURANCE 

1. The Limits of Insurance shown in the Declarnt:ons 
and the rules below fix the most we will pay re
gardless of the number of: 

a. lns1Jrcds; 

b. Claims made or "suits" brought; or 

c. Persons or organizations making claims or 
bringing "suits". 
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2. ,.h(: General Aggregate Limit is the riost we will 
pay for the sum of: 

a. Medical expenses under Coverage C; 

b. Damages under Coverage A, except damages 
because of "bodily injury" or "property damage" 
included in tho "products.compieted operations 
hazard"; and 

c. Damages under Coverage B. 

3. 'he Products-Completed Operations Aggregate 
\..!mil is lhe most we will pay under Coverage A for 
damages because of "bodily injury" and "property 
damage" included in the "products-compleled op
era:ions hazard" 

4. Subject to 2. above, tlie Personal and Adver1ising 
lnJur; Limit is tho mm; t we will pay under Coverage 
B for the sum of a!I damages oecause of all "per. 
sona: and advertising injury" sustained by any one 
person or organization. 

5. Subject to 2. or 3. above. whichever applies. the 
Em,;11 Occurrence Limit is the most we will pay for 
the sum of: 

a. Damages under Coverage A; and 

b. Medical expenses under Coverage C 

becaLJSe of all ''bodily injury" and "property dam· 
Age" arising out of any one "occurrence". 

6. Subject to 5. above, the Damage To Premises 
Rented To You Limit is the most we wi11 pay under 
Coverage A for damages because of ''propef1'/ 
damage" lo any one premises. while rented to you. 
or 1n the case of damage by fire, while rented to 
you or temporarily ocCLJpied by you with permission 
of the owner 

7. Subject to 5. above, the Medical Expense Limit is 
. the most we will pay under Coverage C for al; 

medical expenses because of "bodily Injury" sus· 
lained by any one person. 

ne Limits of Insurance of thls Coverage Part apply 
separately to each consecutive annual period and to 
any remaining period of less than 12 months, starting 
wnh tt1e beginning of the policy period shown in the 
Declarations. unless '.he policy period is extended 
af1.er issuance for an additional period of less than 12 
•nonths :n that. case, the additional penod will be 
deemed part of tr.e :ast preceding period for purposes 
of 0elermining the Limits of Insurance 

SECTION IV - COMMERCIAL GENERAL LIABILITY 
CONDITIONS 

1. Bankruptcy 

8ankr~ptcy or insolvency of the insured or of the 
1nsured's estate wili nol relieve us cf our obliga· 
lionfi unde' this Coverage Part. 

2. Duties In The Event Of Occurrence, Offense, 
Claim Or Sult 

a. You must see to 1t that we are notified as soon 
as practicable of an "occurrence" or an offense 
which may result i1 a claim. To the extent pos· 
sible, notice should include: 

i1) How. when and where the "occurrence" or 
offense took place; 

(2) The names and addresse.s of any Injured 
persons and witnesses; and 

(3) The nature and location of any injury or 
damage arising out of the "occurrence" or 
offense. 

b. lf a c!aim is made or "suW' is brcugrt against 
any insured, you must: 

(1) Immediately record the specifics of the 
claim or "suit" and the date received; and 

(2) Notify us as soon as practicable 

You must see to it that we receive written no
tice of the claim or "suit" as soon as practica· 
ble. 

c. You and ary other involved insured must. 

(1) lmmedia!ely send us copies of any de
mands. notices. summonses or legal pa
pers received in connection wiih the claim 
or "suit"; 

(2) Authori7.e us to obtain records and other 
information: 

(3} Cooperate with us in the Investigation or 
settlement of the claim or defense against 
the "sui~"; and 

(4) Assist us, upon Ol.r request, in tne en
forcement of any right against any person or 
organization which may be liable to the in
sured because of injury or damage to which 
!his insurance may also apply. 

d. No insured will, except at that insured's own 
cost, voluntar:ly make a payment, assume any 
obligation, or incur any expense. other than for 
first aid, without our consent. 

3. Legal Action Against Us 

No person or organization has a righ1 under this 
Coverage Par1; 

a. To join us as a party or otherwise t::rlng us into 
a "suit" asking for damages from an insured; or 
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b. To s1,;e us on tllis Coveraoe Part unless all of 
its terms have been fully complied with. 

.A. person or orgnnizatio.1 may sue us to recover on 
an agreed settlement or on a final judgment 
against an insured: but we will not be liable for 
damages that are not payable under the terms of 
this Coverage Part or that arc in excess of the ap
plicable limit of insurance An agreed settlement 
means a sel11ement and release of liability signed 
by us. the insured and the claimant or the claim
ant's legal representative. 

4, Other Insurance 

!f 0H1er valid and collectible insurance 1s available 
to the insured for a loss we cover under Coverag
es A or B of this Coverage Part, our obligations 
are limited as follows: 

a. Primary Insurance 

This insurance is primary except when b. below 
applies. If this insurance is primary, our ooliga
tions are not attected unless any of U1e other 
insur(lnce is also primary. T1en, we will share 
with all that other insurarice by the method de
scribed 1n c. below. 

:i. Excess Insurance 
This ins\1rance is excess over: 

(1) Any of the other insurance. whether prima· 
ry. excess, contingent or on any other bas,s: 

(a) That h,; Fire, Extended Coverage. Build· 
er's Risk, Installation Risk Of similer 
coverage for "your work"; 

(b) That is Fire insurance for premises 
rented to you Of temporarily occupied by 
you with permission of tne owner; 

(c) That is insurance purchased by you to 
cover your liability as a tenant for "prop
erty damage" to premises rented to you 
or temporanly occupied by you with 
perm1ss1on of the owner; or 

(d) If the loss arises out of the maintenance 
or use of aircraft, "autos" or watercraft to 
the extent not subject to Exclusion g. of 
Section I - Coverage A - Bod,ly lrijury 
And Property Damage Li;ibility. 

(2) Any other primary insurance available to 
you cover;ng liability for damages arising 
oui of the premises or operations, or the 
products and completed operations, for 
which you have been added as an addition
al insured by attachment of an erdorse
ment. 

When this insurance is excess, we will have no 
dt:ty under Coverages A or B to defend the in
sured against any "suit" if any other insLirer has 
a duty to defend the insured aga;nst that "suit" 
If no other insurer defends, we will undertake to 
oo so, but we will be entitled to the insured's 
rights against all tfiose other insurers. 

When this insurance is excess over other in
surance, we wilt pay only our share of the 
amount of the loss, if any, that exceeds the 
sum of. 

(1) The total amount that all such olher insur
ance would pay for the loss in the absence 
of this insurance; and 

(2) The total of ail deductible and self.insured 
amounts under all that other insurance. 

We will share the remaining loss, if any, with 
any other insurance that is not c1escribed in tt1is 
Excess Insurance provision Md was not 
bought specifically to apply in eX'cess of the 
Limits of lnsurarice shown in the Declarations 
of this Coverage Part. 

c. Method Of Sharing 

If all of the other insurance perrriits contribution 
by equal shares. we will follow this method al
so. Under this approach each insurer contrib· 
utes equal amounts until it has paid its applica
ble limit of insurance or none of the loss 
remains, wh·chever comes first 

If any of tile other insurance does not permit 
contribution by equal shares, we will contribute 
by limits. Under this method, each insurer's 
share is based on the ratio of its applicable limit 
of insurance to \he total applicable limits of in
surance of all insurers. 

5. Premium Audit 
a. We w.11 compute all premiums for this Cover· 

age Part in accordance with our rules and 
rates. 

b. Premium shown in this Coverage Part as ad· 
vance premium is a deposit premium only. At 
the close of each audit period we will compute 
the earned premium for that period and send 
notice to the first Named Insured. The due date 
for audit and retrospective prem;ums is the 
date shown as the d~1e date on t.tio biil. If the 
sum of the advance and audit premiums paid 
for the policy period is greater than the earned 
premium. we wil! return the eX'cess to the first 
Named Insured. 

c. The first Named Insured must keep records of 
the information we need for prr.mium computa
tion, and send us copies at such tirres as we 
may request. 
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6. Representations 

By accepting this policy. you agree 

a. The statements in t!1e Decl01rations are accu
rate and complete; 

b. Those statements are based upon representa
tions you made to us: and 

~. We have issued tr is policy 1n reliance upon 
your representations. 

1. Separation Of Insureds 

Except with respect lo the Limits of Insurance, and 
any nghts or duties specifically assigned in this 
Coverage Part to the first Named Insured. this in
surance applies: 
a. As if each Named lnsmed were the only 

Named Insured; and 
b. Separately to each 1nsured against whom claim 

is made or "sui;" is brought 

8. Transfer Of Rights Of Recov1ny Against Others 
To Us 
If the insured l\as rights to recover al! or part of any 
payment we have made under this Coverage Part. 
those rights are transferred to us. The lnsl1rcd 
must do nothing after loss to 1mpa1r them. At our 
request, the insured will bring "sL<it" or transfer 
those rigt1ts to us and help us enforce them. 

9. When We Do Not Ro new 
If we decide not to renew this Coverage Part, we 
will mail or deliver to the first Named Insured 
shown in the Declarations written notice of the 
nonrenewal not <ess thar 30 days before the expi· 
ration date 
If notice is mailed, proof of mailing will be sufficient 
proof of notice 

SECTlON V - DEFINITIONS 
1. 'Advertisement" means a notice that is broadcast 

or pub"ished to the general public or specific mar· 
ket segments about your goods. products or ser· 
vices for the purpose of attracting customers or 
supporters. For the purposes of this definition: 

a. Notices that are published include material 
placed on the Internet or on similar electronic 
means ot commun1cation; and 

b. Regarding web-sites, only that part of a web· 
site that ,s about your goods, products or ser
vices for the purposes of attracting customers 
or supporters is considered an advertisement. 

2, "Auto" means 
a. A land motor vericle, trailer or semitrailer 

designed for travel on public roads, including 
any attached machinery or equipment: or 

b. Any other land vehicle that is subject to a com
pulsory or 'inancial responsibility law or other 
motor vehicle insurance law in the state where 
it is licensed or principally garaged. 

However, ·auto" does not incllide "mobile eqLJip
ment". 

3. "Bodily injury" means bocjily injury. sickness or 
disease sustained by a person, including death re. 
suliing from any of these at any time. 

4. "Coverage territory" means: 

a. The United States of America (including its 
territories and possessions), Puerto Rico and 
Canada: 

b. International waters or airspace, but only if the 
injury or damage occurs in the course of travel 
or transportation between any places iricluded 
1n a. above: or 

c. /\II other parts of the world if the injury or dam
age arises out of: 

(1) Goods o' products m<ide or sold by you in 
the territory described in a. above; 

(2) The activities of a persor whose home is in 
the territory described in a. at>0ve, but Is 
away for a short time on your business; or 

(3) "Personal and advertising injury" offenses 
that take place thro\igh the Internet or simi
lar electronic means of communication 

provided the insured's responsibility to oay dam-
ages is determined in a "suit" on the merits, in the 
territory described in a. above or in a settlement 
we agree to. 

5. "Employee" includes a "leased worker". "Employ
ee" does not include a "temporary worker". 

6. ·Executive officer" means a person holding any of 
the officer positions created by your charter, con
stitution, by-laws or any other similar governing 
document 

7. "Hostile fire" means one which becomes uncontrol
lable or breaks out from where it was intended to 
be. 

8. "Impaired property" means tangible property, other 
than "your product" or "your work", that cannot be 
used or is less useful because: 

a. It incorporates "your product" or "your work" 
that is known or thought to be defective, defi
cient. inadequate or dangerous; or 

b. You have foiled to fulfill the terms of a contract 
or agreement; 

if such property can be restored to use by: 

a, The repair, replacement, adjustment or remov
al of "your product" or "your work"; or 
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b. Your fulfilling the terms of the contract or 
agreement. 

9. Insured contract" means: 
a. A contract for a lease of premises However, 

that poliion of the contract for a lease of prem
ises tr1a1 indemnifies any person or organiza
tion for damage by fire to premises while rented 
to you or temporarily occupied by you with 
permission of the ovmer is not an "insured con
tract"; 

b. A s1detrac'K agreement, 

c. Any easement or license agreement. except in 
connection with construction or demolition op· 
erations on or wilhi~ 50 feet of a raltroad; 

d. An obligation. as required by oroinance. to 
indemnify a rnu nic;ipality, except 1n connection 
with work for a municipality; 

e. An elevator maintenance agreement. 

t. That part of any other contract or agreement 
pertaining to your business (including an in· 
demnification of a municipality in connection 
with work per1ormed for a municipality) under 
wh,ch you assume the tort liability of another 
party to pay fer ''bodily injury" or "property dam· 
age' to a third person or organization. Tort lia· 
bility means a liability that would be imposed by 
law ,r the absence of any contract or agree· 
rnent. 
Paragraph f. does not include thal part of any 
contract or agreement: 

(1) That indemnifies a railroad for "bodily in;ury' 
or "property damage" arising out of con
struction or demolition operations. within 50 
feet of any railroad property and affecting 
any railroad bridge er trestle, tracks, road· 
beds. tunnel, underpass or crossing; 

(2) That indemrnf1es an architect. engmeer or 
surveyor for injur1 or damage arising out of 

(a) preparing, approving, or failing to pre· 
pare or spprove, maps, shop drawings, 
opinions, reports, surveys. field orders, 
cr.ange orders or drawings and specifi· 
cations; or 

(b) Giving drre.ctions or 1nstr:.1ctions. or fail
ing to give them. if that 1s the primary 
cause of the injury or damage; or 

(3) Under which the insured. if an architect. 
eng.neer O' surveyor, assumes liability for 
an injury or damage arising out of the in
sured's rendering or failure to render pro· 
fessronal services, 1nclud1ng those 1:sted in 
(2) above and supervisory, i~spection, ar
chitectural or engineering activities. 

10. "Leased worker'' means a person reased to you by 
a labor leasing firm under an agreement betv.·een 
you and the labor leasing firm, to perform duties 
related to the conduct of your business. "Leased 
worker" does not include a "temporary worl<er''. 

11. "Loading or unloading" means the handling of 
property: 

a. After it is moved from the place where it is 
accepted for movement into or onto an aircraft, 
watercraft or "auto"; 

b. While it is 1n or on an aircraft, watercraft or 
"auto"; or 

c. While it is being moved from an aircraft, water
craft or "auto" to the place where it is finally de
livered; 

but "loading or unloading" does not include the 
movement of property by means of a mechanical 
device, other than a hand truck. !hat is not at· 
!ached to the aircraft. watercraft or "auto". 

12."Mobile equipment" means any of the following 
types of land vehicles, including any attached ma· 
chinery or equipment: 

a. Bulldozers, farm machiner1. forklifts and other 
vehicles designed for use principally off public 
roads; 

b. Vehicles maintained for use solely on or next to 
premises you own or rent: 

c. Vehicles that travel or. crawler treads; 

d. Vehicles, whether self-propelled or not, main· 
tained primarly to provide mobility to perma
nently mounted: 

(1) Power cranes. shovels, loaders. diggers or 
drills; or 

(2) Road construction or resurfacing equipment 
suct1 as graders, scrapers or rollers. 

e. Vehicles not described in a., b., c. or d. above 
that aro not self-propelled and are maintained 
primarily \o provide mobility to permanently ai
tached equipment or the foliowing types: 

(1) Air compressors, pvmps and generators, 
including spray•ng, welding, b1c1ld1ng clean
ing, geophysical exploration. lighting and 
well servicing equipment; or 

(2) Cherry pickers and similar devices t:sed to 
raise or lower workers: 

t. Vehicles not described in a,, b., c. or d. above 
maintained primarily for purposes other than 
the transportation of persons or cargo. 

However. seif.prooelled vehicles with the fol· 
lowing types of permanently attached equip
ment are not "rnobile equipment" but will be 
considered "autos': 

CG00011204 ©ISO Properties, Inc , 2003 Page 13of15 0 

  Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 125 of 165

NV Sup Ct CQ - Joint Appendix00702



Page 636

Case 2:15-cv-00321 Document 1-2 Filed 02/24/15 Page 22 of 52 

(1) Equipment designed primarily for 

(a) Snow 'emoval; 

~bl Road maintenance, but not construction 
or resuriacing: or 

(c) Street cleaning; 

(2) Cnerry picker~ and sirniiar devices mounted 
on automobile or trnck chassis and used to 
raise or lower workers; and 

(3) Air compressors, pumps and generators, 
including spraying, welding, building clean· 
ing, geoph11sical exploration, llght1ng and 
well servicing equipment 

However, "mobile equipment" does not include any 
!<:ind vehicles t11at are subject to a compulsory or 
financial responsibility iaw or other motor vehicle 
insurance !aw in the state wnere 1t is licensed or 
principally garaged. Lal"d vehicles subject to a 
compulsory or financial responsibility law or other 
rnotor vehicle insurance law are considered "au
tos''. 

13. Occurrence" means an accident, including contin
uous or repeated exposure to substantially the 
same general harmful cond,tions. 

14."Personat and advertising injury' means injury, 
including consequential "bodily injury". arising out 
of one or more of the following oifenses: 

a. False arrest, detention or imprisonment: 

b. Malicious prosecution, 
c. The wrongful eviction from, wrongful entry into, 

or invasion of the rigtl! of private occupancy or 
a room. dwelling or premises thot a person oc
cupies, committed by or ori behalf of its owner. 
landlord or lessor: 

d, Oral or written publication, in any manner, of 
material that slanders or libels a person or or
ganizat:on or disparages a person's or organ1-
wtion·s goods, products or services: 

e, Oral or written publication. in any ma1ner of 
ma\enal :hat violates a person's right of privacy; 

f. The use of another's advertising idea in your 
"advertisement''; or 

g. Infringing upori another's copyright, trade dress 
or slogan in your "advertisement". 

15. "Pollutanls" mean any solid, liquid, gaseous or 
thermal irritant or contaminant, including smoke. 
vapor, soot. fumes, acids, alkalis, chemicals and 
waste Waste includes materials to be recycled, 
recorioi\1oned or reclaimed. 

16, "Products-completed operations hazard": 

a. Includes all "bodily injury" and "property dam
age" occurring away from premises you own or 
rent and arising out of "your product" or "your 
work" except 

(1) Products that are still in your physical pos
session; or 

(2) Work that has not yet been completed or 
abandoned. However, "your work" will be 
deemed completed at the earliest of the fol
•owing Imes: 

(a) When a'I of the work called for in your 
contract has been completed. 

(b) When all of the work. to be done at the 
job site has been completed if your con· 
tract calls for work at more than one job 
silo. 

(c) When that part of the work done at a job 
site has been put to Its intended use by 
any person or organization other than 
another contractor or subcontractor 
working on the same project. 

Work that may need service, maintenance, 
correctio1, repair or repiacement, but which 
is otherwise complete, will be treated as 
completed. 

b. Does not include "bodily injury' or "property 
damage" arising out of: 

(1) The transpor!at:on of property, unless the 
injury or damage arises out of a condition in 
or on a vehicle not owned or operated by 
you, and tt1a1 condition was created by the 
"loading or unloading" of that vehicle by any 
insured: 

(2) The existence of tools, uninstalled equip
ment or abandoned or unused materials; or 

(3) Products or operations for which the classi
fication, listed in the Declaratior1s or in a pol
icy schedule, states that products
completed operations are subject to the 
General Aggregate Limit. 

17. "Property damage" means: 

a. Physical injury :o tangible property, including alt 
resultirig loss of use of that property. All such 
1oss of use shal! be deemed to occur at the 
time o! the physical injury that caused it: or 
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b. loss of use of tangible property !'1at is no: 
phys.cally in1ured. All such loss of use shall be 
deemed to occur at the time of the "occur
rence" tt1ai cai.sed it 

For the purposes of :his insurarce, e!ectronic da:a 
is not tangible property. 

As used 1r. this defini'.ion. electronic data means in
formation. facts or programs stored as or on, cre
ated or used on, or trc:insmitted to or from comput· 
er software. including systems and applications 
software, hard or floppy disks, CD-ROMS, tapes, 
drives, cells, data processing devices or any other 
media wrich are used with electro11ically controlled 
eq1,,ipment. 

18. "Suit" means a civil proceeding in which damages 
oeca•Jse of "bodily injury', "property oamage'' or 
"personal and advertising injury" to which this in
surance applies are alleged. "Suit" includes: 

a. An arbitration proceeding in which such darn· 
ages are claimed and to which the insured 
rmis\ submit or dot'ls submit with our consent; 
or 

b. Any other alternal•ve dispute resolution pro. 
ceeding in which such damages are clairned 
and to wnich tt1e insured submits with our con
sent 

19. Temporary worker" mears a person who is fur
nished to you to subst:tute for a permanent "em
ployee" on leave or to meet seasonal or short-term 
workload conditions 

20. "Vol1.mteer worker" means a perso1 who is not 
your ·ernpioyee", and who donates h•s or rer work 
and acts at the direction of and within the scope of 
duties determined by you. and is not paid a fee, 
salary or other compensation by you or anyone 
else fer their work performed for you. 

21. "Your product" 

a. Means 

(1) Any goods or prod;.icts, other than real 
property, manufactured, sold, handled, dis
tributed or disposed of by: 

(a) You; 

(b) Others trading under your name; or 

(c) A person or organization whose busi
ness or assets you have acquired; and 

(2) Containers (other than vehicles), materials, 
parts or equipment furnished in connection 
with such goods or products 

b. Includes 

(1) Warranties or representations made at any 
time with respect to the fitness, quality, du
rnb1l1ty, performance or use of "your prod
uct"; and 

(2) The providing of or failure to provide warn
ings or instructions. 

c. Does not include vending machines or other 
property rented to or localed for the use of oth
ers but not sold. 

22. "Your work": 

a. Means: 

(1) Work or operations performed by you or on 
your behalf; and 

(2) Materials, parts or equipment furnished in 
connection with such work or operations. 

b. Includes 

(1) Warranties or representations made at any 
lime with respect to the fitness, quality, du
rability, pertorrnrmce or use of "your work", 
and 

(2) The providing of or failure to provide warn. 
in gs or Instructions. 
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COMMERCIAL GENERAL LIABILITY 
CG 00 67 03 05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION - VIOLATION OF STATUTES THAT GOVERN 
E-MAILS, FAX, PHONE CALLS OR OTHER METHODS OF 

SENDING MATERIAL OR INFORMATION 

This endorsemer.t modifies iMurance provided under the following: 

COMMERCIAL GENERAL l1ABILITY COVERAGE PART 

A. The following exclusion is added to Paragraph 2., 
Exclusions of Section I - Coverage A - Bodily 
Injury And Property D<1mage Liability: 

2. Exclusions 

This insurance does not apply to: 

DISTRIBUTION OF MATERIAL IN 
VIOLATION OF STATUTES 

"Bodily injury" or "property damage" ar:s1ng di· 
rectly or indirectly out of any action or omission 
th<Jt violates or is alleged to violate: 

a. The Telephore Consumer Protection Act 
(TCPA), including any amendment of or ad
dition lo such law; or 

b. Tt1e CAN-SPAM Act of 2003, including any 
amendment of or addition to such law: or 

c. Any statute, ordinance or regulation. other 
than the TCPA or CAN·SPAM Act of 2C03, 
that prohibits or limits the sending, transmit
ting, cornmJ n1cating or distribution of mate
rial or information. 

B. The following exclusion is added to Paragraph 2., 
Exclusions of Section I - Coverage S - Person
al And Advertlslng Injury Liability: 

2. Exclusions 
This insurance does not apply to: 

DlSTRlBUTlON OF MATERIAL IN 
VIOLATION OF STATUTES 

"Personal and adverthing injury" arising directly 
or indirectly out of any action or omission that 
violates er is alleged to violate: 

a. The Telephone Consumer Protection Act 
(1CPA). including any arnendmeni of or ad
dition to such law; or 

b, The CAN-SPAM Act of 2003. including any 
amendment of or addition to such !aw; or 

c. A!1y statute, ordinance or regulation, other 
than the TCPA or CAN-SPAM Act of 2003. 
that prohibits or limits the sending, transmit
ting, communicating or distribution of mate· 
rial or information 
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COMMERCIAL GENERAL UABIUTY 
CG 21 36 03 05 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION - NEW ENTITIES 

1t11s endorsement modifies insurance provided under lhe following: 

COMMERCIA.L GENERAL LIABILITY COVERAGE PART 

Parnuraph 3. of Section II - Who Is An Insured does 
rot apply. 
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COMMERCIAL GENERAL LIABILITY 
CG 214707 98 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EMPLOYMENT .. RELATED PRACTICES EXCLUSION 

Th•s endorsement modifies insL1rance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

:\ r.e following exclusion is added to Paragraph 2., 
Exclusions of Section I - Coverage A - Bodily 
Injury And Property Damage Liability: 

This insurance does not apply to: 

"Bodily injury" 10· 

(1) A person arising ou1 of any. 

(a) Refusal to employ that person; 

(b) Termination of that person's employ
ment: or 

(c) Employment-related practices, policies 
acts or O'Tlissions. such as coercion. 
demotion, evalL1ation, reassignment. 
discipline. detamat1on, hsrassment, hu
miliation or discrimination d~rected al 
that person: or 

(2) The spouse. child, parent, brotr1er or sister 
of that person as a consequence of "bodily 
injury" to 1hat person at whom any of the 
employment-re lated practices described in 
Paragraphs (a), (b), or (c) above is directed. 

This exclusion appi:as: 
(1) Whether the insured may be liab:e as an 

employer or 1n any otner capacity, anei 

(2) To any obligation to share damages w1tn or 
repay someone else who must pay damag
es because of tne injury 

B. The following exclusion is added to Paragraph 2., 
Exclusions of Section I - Coverage B - Person· 
at And Advertising Injury Liability: 

This insurance does not apply 1o: 
"Personal and advertising injury" to: 

(1} A person arising out of any 

(a) Refvsal to employ that person; 

(b) Termination of 1hat person's employ
ment; or 

(c) Employment-related proc\ices, policies, 
acts or omissions. Sl:Ch as coercion, 
demotion, evaluation, reassignment, 
discip'ine. defamation, harassment, hu· 
miliation or discrimination directed at 
that person, or 

(2) The spouse, child, parent, brother or sister 
of thal person as a conseqwence of "per
sor:al and adveriising injury" to that person 
al whom any of the employment-related 
practices described in Paragraphs (a), (b), 
or (c) above is directed 

l r1s exclusion applies: 

(1) Whether the insured may be liable as an 
err.ployer or in any other capacity; and 

(2) To any obligation to share damages with or 
repay someone else who mvst pay damag. 
es :iecause of lhe injury. 
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COMMERCIAL GENERAL LIABILITY 
CG 217301 08 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION OF CERTIFIED ACTS OF TERRORISM 

This endorsement modif'es insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
LIQUOR LIABILITY COVERAGE PART 
OWNERS ANO CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
POLLUTION LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERA 1 IONS LIABILITY COVERAGE PART 
Rf1:LROAD PROTECTIVE LIABILITY COVERAGE PART 
UNDERGROUND STORAGE TANK POLICY 

A. The following exclusion is added: 

This insu·ance does not apply to: 

TERRORISM 
''Any injury or damage" arising, directly or :ndirect· 
ly. out of a "certified acl of terrorism". 

8. The following definitions are added: 
1. For the purposes of tt11s endorsement, "any 

ir11ury or oamage" me;ms any injury or damage 
covered under any Coverage Part to which this 
endorsement is applicable, and includes but is 
not limited to "bodily Injury", "property darn· 
age". "personal and advertising injury", "inJurf 
or "environmental damage" as may be defined 
in any applicable Coverage Part 

2. "Certified act of terrorism" means an act that is 
certified by the Secretary of the Treasury, in 
concurrence with the Secretary of State and 
the Attorney General of the United States, to 
be an act of terrorism pursuant to the federal 
Terrorism Risi< Insurance Act. The criteria con
tained 1n the Terrorism Risk Insurance Act for a 
"certified act of terrorism" Include the following·. 
a. The act resulted in insured losses in excess 

of S5 rnilllon in the aggregate, attributable to 
all types of insurance subject to the Terror
ism Risk Insurance Act; and 

b, The act is a violent act or an act that is 
dangerous to human life, property or infra
structure ard is committed by an Individual 
or individuals as part of an effort to coerce 
the civilian population of the United States 
or to influence the policy or affect the con· 
duct of the United Sletes Government by 
coercion. 
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COMMERCIAL GENERAL LIABILITY 
CG21960305 

THIS ENDORSEMENT CHANGES nm POLICY. PLEASE READ IT CAREFULLY. 

SILICA OR SILICA-RELATED DUST EXCLUSION 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. The to11owing exclusion is added to Paragraph 2., 
Exclusions of Section I - Coverage A - Bodily 
Injury And Propwty Damage Liability: 

2. Exclusions 
This insurance does not apply to: 
Silica Or Silica-Related Dust 

a. "Bodily injur/' ansing, in whole or in part. out 
of the actual. alleged. threatened or sus· 
pected tnhalat,on of, or ingestion of, "silica" 
or "silica-related dust". 

b. "Property damage" arising, in wt101e or in 
part. out of the actual, alleged. threatened 
or suspected contact with, exposure to. ex· 
istence of. or presence of. "silica" or "silica· 
rela:ed dl,st" 

c. /,ny loss. cost or expense arising. in whole 
or 1n part, out of the abating, testing for, 
monitoring. cleanin9 up, removing, conta;n. 
ing. treating, detoxifying. neutralizing. reme· 
dialing or disposing of. or in any way re
sponding to or assessing the effects of, 
"silica" or "silica-related dl1st". by any in
sured or by any other person or entity. 

B. The following exclusion is added to Paragraph 2,1 

Exclusions of Section I - Coverage 8 - Person· 
al And Advertising Injury Uabfllty: 

2. Exclusions 

This insurance does not apply to: 

Silica Or Silica-Related Dust 

a. "Personal and advertising injury" arising, in 
whole or in part. ou1 of the actual, alleged, 
threatened or suspected inhalation of. in· 
gestion of. coritact with, exposure to, exist· 
ence of, or presence of. "silica" or "silica. 
related dust''. 

b. Any loss. cost or expense arising, in whole 
or in part. out of t11e abating. testing for. 
monitoring, cieaning up, removing, contain
ing, treating, detoxifying, neutralizing. rerne· 
diating or dispos1rg of, or in any way re· 
spending to or assessing the effects of. 
"silica" or "silica-related dust", by any in· 
sured or by any other pe'son or entity. 

C. The following definitions are added to the Defini
tions Section 

1. "Silica" means silicon dioxide (occurring in 
crysta111ne. amorphous and impure forms), sili
ca particles, silica dust or silica compounds 

2. "Silica.related dust'' means a mixture or combi
nation of silica and other dust or particles. 
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IL 00 210702 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

NUCLEAR ENERGY LIABILITY EXCLUSION 
ENDORSEMENT 

(Broad Form) 

Tl1is endorsement modifies Insurance provided unoer the following: 

COMMERCIAL AUTOMOBILE COVERAGE PART 
COMMERCIAL GENERAL LIABILITY COVERAGE PART 
FARM COVERAGE PART 
LIQUOR LIABILITY COVERAGE PART 
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
POLLUTION LIABILiTY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART 
PROFESSIONAL LIABILITY COVE.~AGE PART 
R1-\ILROAD PROTECTIVE LIABILITY COVERAGE PART 
UNDERGROUND STORAGE TANK POLICY 

1. Tl1e insurance does not apply: 

A. Under any Liability Coverage, to "bodily injury" 
or "property damage": 

(i) With respect to which 8'1 "insured'' under 
the policy is also an insured ~inder a nuclear 
energy liability policy issued by Nuclear En
ergy Liability Insurance Assoc•atio1. Mutual 
/l!ornic Fnergy Liability Underwriters, Nu
clear Insurance Association of Canada or 
any of their successors, or would be an in· 
s,.red under any such policy but for its ter· 
mination upon exhaustion of its limn of liabii
ity: or 

(2) Resulting frorn lhe "hazardous properties' 
of "nuclear material" and with respect to 
which (a) any person or organization is re
quirec to maintain financial protection pur
suant to the Atomic Energy Act of 1954, or 
any :aw arnendatory thereof, or (b) the "in
sured" is, or had tt11s policy not Deen issued 
would be, entitled to indemnity from the 
United States of America, or any agency 
trereor, 'inder any agreement entered into 
by the United States of America, or any 
oigency thereof, with any person or organi
zat•on 

B. Under any Medical Payments coverage, to 
expenses incurred with respect to ''bodily injury" 
resulting from the "hazardous properties" of 
"nuclear material" and arlsing out of the opera
\;on of a "nuclear facility" by any person or or
ganization. 

C. Under any Liability Coverage. to "bodily injury" 
or "property damage" resulting from "hazardous 
properties" of "nuclear material", if. 

(1) The "nvclear matenal" (a) Is at any "nuclear 
facility" owned by, or operated by or on be· 
half of, an "i1sured" or (b) has been d!S· 
charged or dispersed therefrom: 

(:2) The "nuclear material" is contained :n ··spent 
fuel" or "waste" at any time possessed, 
handled, used. processed, stored, trans· 
ported or disposed of, by or on behalf of an 
"insured"; or 

(3) The ''bodily injury" or "property damage" 
arises out of the furnishing by an "insured" 
of services, materials, parts or equipment ,n 
connection with the planning, construction, 
maintr>.nance, operation or use of any "n:.i
clear facility", bvt if such fac•lity is located 
within the Unitea States of America. its terri· 
tories or possessions or Canada, this exclu· 
sion (3) applies only lo "property damage" to 
such "nuclear facility" and any property 
thereat 
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2. As used in this endorsement: 

"Hazardous properties" includes radioac11ve. toxic 
or explosive properiies. 

"Nuclear material" means "source material", "Spe
cial nuclear material" or "by-product material". 
"Source material", "special nuclear material", and 
"cy-prodlJCt material" have the meimings given 
them in the Atomic Energy Act of 1954 or in any 
law ariendatory trereof. 

"Sperit fuel" means any fuel element or fuel com
ponent solid or liquid, which has been used or ex· 
posed to radiation in a "nuclear reactor'' 

"Waste" means any waste mater al (a) containing 
"t:y-product material" other thari the tailings or 
wastes produced by the extraction or c~1ncentration 
of uranium or thorium from any ore processed pri· 
mari'y for its "source material" content, and (b) re
sulting from the operation by ilny person or organi· 
zatlon of any "nuclear facility" included under the 
first NYo paragraphs of the definition of "nuclear fa
cility". 
"Nuclear facility" means: 

(a) Any 'nuclear reactor"; 

(b) Any equipment or oev:cc dcs.,gned or used 
for (1) separating \he isotopes of uranium or 
plutonium, (2) processing or utilizing "spent 
!Jel", or (3) handling, processing or oackag· 
1ng ·waste". 

(c) Any equipment or device used for the pro
cessing, fabricating or alloying of "special 
nuclear material" if at any time lhe total 
amount of sucl1 material in the custody of 
1he "insured" at the premises where sucli 
equipment or device is located consists of 
or contains more than 25 grams ot plutoni
lJm or uranium 233 or any combination 
1hereof, or more thar. 250 grams of uranium 
235; 

(d) Any structure, basin, excavation, premises 
or place prepared or used tor the storage or 
disposal of "waste"; 

and includes the site on which any of the foregoing 
is located. all operations conducted on such site 
and all premises used for such operations. 

·Nuclear reactor" means any appara\us designed 
or used to sustain nuclear fission in a self· 
supporting chain reaction O' to contain a critical 
mass of fissionable material. 

"Property damage" includes all forms of radioac
tive contamination of property. 

P.ige2of2 ©ISO Properties, Ire., 2001 IL 00 21 07 02 0 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

AMENDMENT OF DEFINITIONS* INSURED CONTRACT 
(Limited Form) 

This endorsement modifies insurance provided Jnder the lollow:nff 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART 

Definition 9. "insured contract" of the Definitions section is replaced by the following: 

9 "Insured contract" means any written: 

a. Contract for a lease of premises. However, that portion of the contract for a lease of premises that 
indemnifies any person or organization for "property damage" to premises while rented or loaned to 
you, or temporarily occupied by you with permiss;on of the owner, is not an "insured contract"; 

b. Sidetrack agreerient: 

c. Easement or license agreement, except in connection w:th construction or demolition operations on 
or w1th1n SO feet of a railroad: 

d. Oblig<:ition, as required by ordinance, to indemnify a municipality, except in connection with work for a 
mLin1c1pality: 

e. E1evator mmnlenance agreement; or 

r. Part of any other contract or agreement pertaining to your business (including an indemnification of a 
municipality 1n connection with work performed for a municipality) under which you assume tort 
liabd1ty of another party to pay for "bodily injury" or "property damage" lo a third person or 
organ1z:at:on. provided the "bodily injury" or "property damage" Is caused, in whole or in part, by you 
or those acting on your belialf. Tort !iability f'l'eam.> a liability that would be imposed by law in tt1e 
absence of any contract or agreement 

An "insured contract" does not include that part of any contract or agreement 
a. T~at indemnifies any person or organiz:ation for "bodily 1niury'' or "property damage" arising out of 

construction or demolition operations. w,thin 50 feet of any railroad property and affecting any railroad 
bridge or tres:le, tracks, road-beds, tunnel, underpass or crossing; 

b. That indemnifies an architect. eng.neer or surveyor for injury or damage an sing out of: 
(1) Prepanrg. app·oving or failing to prepare or approve maps, shop draw;ngs, opinions, reports, 

surveys, field orders, change orders, designs, drawings, or specifications; or 
(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or 

damage; 
c. Un<Jer which the insured. if an architect, engineer or surveyor, assumes liability for an injury or 

damage arising out cf th.e insurec's rendering or failure to render professional services. including 
those listed in b.(1) or b.(2) above and supervisory. inspection, architectural or engineering activities: 
or 

d. That indemn1fes any person or organization for "bodily injury" or "property damage" arising from the 
ownership maintenance. or use of any aircraft 

All otner terms and cond1t1ons of 1t11s po11cy rerriain unchanged 

L216 (07/09) lncluces copyri~hted mate'ia! of lnsurar.ce Serv:ces Office, lr,c .. with its perrni~sion 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION ·PUNITIVE OR EXEMPLARY DAMAGES 

Th;s endorsement modifies inslirance provideo under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 
LIQUOR LIABILITY COVERAGE PART 
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
PRODUCTS/COMPLETED OPERATIOl'<S LIABILITY COVERAGE PART 

-:- "e 'ollowing exclusion is added to 2. Exclusions of Soctlon I: 
This insl!rnnce does not apply to punitive or exemplary damages. 

All other terms and conditions of this policy remain unchanged. 

1r.c1uces copyrighteo rnaterial of lmurance Servica5 Office, Inc , Wllh 1ls pcrmiss.on 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION· TOTAL POLLUTION 

Tl'is endorsemenl modifies insurance provided under the following. 

COMMERCIAL GENERAL l.IABILITY COVERAGE PART 

A. Exc'usion f, Pollution of 2. Exclusions of Section I - Coverage A • Bodily Injury And Property Damage 
Liability is replaced by the following: 

This insurance does not apply to: 

f. Pollution 

( 1) "Bodily inj\Jry" or "property darn age" which would not have occurred in whole or in part but for the 
act\Jal, alleged or 1hreatened discharge, dispersal. seepage, migration, release or escape of 
"pollutants" at any time 

(2} Any loss, cost or expense ansing out of any: 

(a) Request, demand, order, or statutory or regulatory requirement that any insured or others test for, 
monitor. c<ean up, remove, contain. treat, detoxify or neutrslize, or in any way respond to, or 
assess lhe effects of, "pollutants"; or 

(b) Claim or "suit" by or on behalf of any authority. governmental or otherwise, for damages beca,ise 
of testirig for, monitormg, cleaning up, removing, containing, treating, detoxifying or neutralizing, 
or in any way responding to, or assessing the effects of. "pollutants"; or 

(c) Requirements by Environmental Protection Agency (EPA) 40 CFR Parts 280 and 281 for 
underground storage tanks, Comprehensive Environmental Resporse Compensation and 
Liabdlty Act (CERCLA) or any similar State or Federal environmental act(s). 

B. The defini:ion of "Pollutants" in the Definitions section is replaced by the following: 

"PollJtants" mean any solid, liquid, gaseo,1s or thermal .rritant or contami1ant including smoke, vapor, soot, 
fumes. ac1cs, al1<alis, chemicals and waste. Waste i1cludes, but is not l;mited to, materials to be recycled, 
reconditioned or reclaimed. 

All ot1er rerms and conditions of \t'!<S policy remain unchanged. 

lnc!vdes copyrighted material of lr.surancc SeMces Office. lie .. with its perm·s~1on. 
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COMMERCIAi. GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION· CONTAGIOUS, INFECTIOUS OR TRANSMISSIBLE DISEASE 

This endorsBrnent modifies insurance provided under the following· 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A, Tt1e following exclusion is added to Paragraph 2., Exclusions of Section I • Coverage A - Bodily Injury 
And Property Damago Liabillty, Coverage 8 • Personal And Advertising lnjtJry Liability, and Coverage 
C • Medical Payments: 

Contagious, Infectious or Transmissible Disease 

1. Th;s insurance does not apply to "bodily injury", "property damage", "personal and advertising injury" or 
medical payments arising out of claims or "suits'' for actual or alleged damages caused by or arising out 
of: 

a. Direct or indirect contact with or exposure to any human. mammal, reptile, insect, bird, fish. parasite, 
or any sub-species thereof infected with or carr1ing any 'infectious agent" that may result in the 
contracting or transferring of any "contagious, infectious or transmissible disease"; or 

b. Direct or indirect exposure to any "contagious, infectious or transmissible disease"; or 

c. Use of. conteict with, or exocsure to. any product or object allegedly infected with, exposed to or 
contaminated by any "infectious agent" whether or not such product or object was handled, 
inspected. distributed, manufactured or processed by any insured or any other person. 

2. T111s exclusion applies regardless of culpabi>ity or intent, including whether or not such damages were 
causod by or arismg out of: 

a. Allegations of negligent hiring, placement, training, or supervision; or 

b. Any premises owned or occupied by, rented or leased le any insured; or 

c. Any act. error or omission relating ~o negligen: maintenance of premises where the insured a!legedly 
knew or should tiave known that exposure to any "Infectious agent" may result in the contracting or 
transferring of any "contagious, infectious or transmissible disease"; or 

d, Any act. error or omission rell3ting to negligent handling, inspection. distribution, manufacturing or 
processing of any product or object where the insured alleged'y knew or should have known that 
exposure io any ",nfec1ious agent" may result 1n the contracting or transferring ol any "contagious, 
infectious or transmissible disease" 

3. This exclusion also applies to any: 

a. Claims or "suits" brought by any other perso!'l, J1rm or organization asserting rights oerived from. 
cor.tingent upon, or arisir1g out of a "contagious, infectious or transwiss1ble d.sease" and specifically 
excludes from coverage, ciaims or "suits" for· 

( 1) Ernctiona' distress; 

(2) Loss of society, services, consortium or incorne; 

(3) Reimbursement for expenses ;rcluding, but not limited to. medical expenses, hospital expenses, 
or wages. paid or incurred, by such other person, firm or organization; or 

(4) L.ega 1 expenses. costs or fees associated with any claim or "suit". 

b, Obligation to share damages with or repay someone who must pay damages arising out of any claim 
or "suit". 

L225 (Ofl/06 i I nciJdes copyr·ghted material of insuraece Se Mees Office. Inc , wilt> its permisfiion Page1of2 
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c. Any loss. cost or expense arising out of any: 

(1) Request. demand, order or statutory or regu ator1 requirement that any insured or others test for, 
monitor, clean tlP, rernove, contain, treat detoxify or neutralize, or 1n any way respond to, or 
assess the effecls of ar.y "contagious. ;rJectious or transmissible disease": or 

(2) Claim or "suit" by or on behalf of ariy authority, governmental or otherwise, for damages because 
or test111g for, monitoring, cleaning up, 1emoving, containing, treating, detoxifying or neutralizing, 
or in any way responding to, or assessing the effects of any "contagious. infectious or 
transmissible disease". 

4. We will have no duty to defend or iridemni1y ary insured ir. any action or proceeding alleging damages 
arising out of any "contagious. infectious or transmissible disease" 

B. For :t1e purpose of this endorsement, the foi1owing definitions are added to the Definitions Section: 

1. "Contagious. infectious or transmissible disease" means a disease or condition caused by or arising out 
of direct or indirect contact with or exposure to any form of "infectiotis agent". 

"Contagious, infectious or transmissible diseases" include, but are not limited lo, Anthrax, Avian Influenza 
V•ruses includ1r,g ali Influenza A viruses and H5N1 Influenza, Botulism. Bovine Spongiform 
Encephalopathy, Cat Scratch Fever. Choiera, Chronic Wasting Disease, Diphtheria, Dysentery, E. coli, 
F1t1h Disease, Foot-and-Mouth Disease. Group A Streptococcal Disease, Group 8 Streptococcal Disease, 
l-lan1awus Infections, Hepatitis A, Hepatitis B, Hepatitis C, Influenza, Legionellosis (Legionnaires' 
Disease or Pontiac Disease), Lyme Disease, Malaria, Meningitis, Necrotizing Fasciitis. New Variant 
Creutzfeldt-Jakob Diseese. Penussis, Pneumococcal Disease, Rabies, Ringworm, Rocky Mountain 
Spotted F'ever, Scrapie, Shingles, Staphylococcus, Tetanus, Tra'1sm1s5ible Sponglform Encephalopathy, 
Variant Creutzfeldt-Jakob Disease, West Nile Virus, Yellow Fever or Zoonoses. 

2. ''lnlect;ous agent'' means any one or more pa1hogens such as, but not lirnited to, bacter .. urn. fungus, 
marker, microbial agent, microorganism, organism, protozoa, virus. or any other source, variant or 
•nutation thereof, capable of transmission by any means from any source to any other source that can 
potentially infect, contaminate. cause, contribute or lead to the development of a "contagious, infectious 
or transmissible disease". 

Ali other terms and conditions of this policy remain unchanged 

P;ige 'J of 2 Includes copyr'ghled nialenal ot Insurance Services Offic.e, Inc .. wilh its permission. 1228 (06106) 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION ·COMMUNICABLE DISEASE 

l'11s enr.ornernflnt moclif1es inSlJrance provided urder the following: 

COM1v1ERCIAL GENERAL LIABILITY COVERAGE PART 

A. The following exclusion is added to Paragraph 2., Exclusions of Section 1 . Coverage A • Bodily Injury 
And Property Damige Liability, Coveragl't B • Personal And Advertising Injury Liability, and Coverage 
C ·Medical Payments: 

Communicable Disease 

1. This insurance does not apply to "bodily 1n1ury". "personal and advertising injury" or medical payments 
arising out of claims or "suits" for actual or alleged damages caused by or arising directly or indirectly 
from any "commun 1cable dlsease 0 

2. Th•s exclusion applies regardless of whether such actual or alleged damages are caused by any: 

a. lnsureo: 

b. '"Employee": 

c. Patrnn; or 

d. /\ry other person: 

w11etl,P.r or not sucl1 actual or alleged damages occurred al any premises owned or occupied by any 
insured regardless or culpability or inlent 1nc'uding, but not limited lo: 

a, Allegation6 of negligent hiring placement, !raining, or supelVision: or 

b. Any act. error or ori1ssion relating to negligent maintenance of premises w'1ere the insured allegedly 
knew or should have known that exposllre to any "communicable disease" may occur; or 

c. Any act or omission in connection wilr the prevention or suppression of any action that may result in 
the conlrachng or transferring of any "communicable disease" including. but not limited to, the alleged 
fa,iure to provide adequate security. 

3. This exclusion also applies lo any 
a. Claims or "suits" brought by any other person. firm or organization asserting rights denveo from. 

contingent upon, or arising o'JI of a "comriunicable disease" and specif;cally excludes from coverage. 
claims or "suits" for: 

(1) Emotional distress: 

(2) Loss of society, services, consortium or income, 

(3) Reimbursement for expenses including, but not limited to, medical expenses, hospital expenses, 
or wages, paid or incurred, by su:;h other person, firm or orgarnzation; or 

(4) Legal expenses. costs or fees associated with any claim or "suit" 

b. Obligation to share damages with O' repay someone who must pay damages because of the injury. 

c. Any loss, cost or expense arising oul of any: 

( 11 Request, demand, order or statutory or regulatory ;equirernent that any inslncd or others test for, 
monitor, treat. or in any way respond to, or assess the effects of ar.y "communicable disease": or 

{2) Clairr or "suit· by or on beha!f of any authority, governmental or o\herwise, for damages because 
of testing lcr. monitori19. treating, or in any way responding to, or assessing the effects of any 
"communicable disoaso". 

4. We will have r.o di.Jty to defend or indemnify any insured in any action or proceeding alleging damages 
oiu;1ng out of any "commun1cablc disease" 

L?.28 (06106) lncl~dcs copyrighted material lro'll Insurance Serv:ces Office. Inc .• with it's permission Paga \ of 2 
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B. For the purpose of this endorsement, the following deflr'litions are added to the Definitions Section: 

1. "Comrnun1cable disease·· means a disease or condition contracted through direct or indirect contact with 
or exposure to a ry form of "infectioL1s agent" generally spread or passed through physical contact with the 
epidermis or bodily fluids including. but not limited to, blood. saliva, or semen of an infected host 

'Communicable diseases" include. but are not limited to, Acquired Immune Deficiency Syndrome {AIDS), 
Ano-genital warts, Chancoid, Chlamydia, Garduerella Vaginitls, Genitai Herpes Simplex, Gonorrhea, 
H~1rnan papillorna virus (HPV). Non-gonococcal Ce'Yicitis. Non·qonococcal Urethiritis (NGU). Syphilis or 
Yeast Vagin1tis. 

2. "lnfectioL1s agenf' means any one or more pathogens such as, hut not limited lo, bacterium, fungus, 
marker, rrncrobial agent. mic;roorg;rn1sm. organism, protozoa, viws, or any other source, variant or 
mutation thereof. capable of trafisrnission by any means from any source to any other SOl1rce that can 
potentially infect, contaminate, cause. ccntribute or load to the development of a "communicable 
disease" 

All other terms and conditions of this policy remain unchanged. 

L7?8 106106> lncl~des copyrighted moten<il lro111 lnsuronce S~MC(?$ Office, Inc., with it's pa1missiofl. P~ge 2 of 2 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

TOTAi. EXCLUSION - SUBSIDENCE OR MOVEMENT OF SOIL, LAND, 
BEDROCK OR EARTH 

This endorsement modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. Tt1e following exclusion is added to Paragraph 2. E)(clusions of Section I - Coverage A. Bodily Injury And 
Property Damage Liability, Coverage 8 • Personal And Advertising Injury Liability a~d Coverage C • 
Medical Payments: 

fl1is ;nsurance does not apply to "bodily injury", "property aamage'', "personal and advertising Injury" or 
medical payments directly or indirectly arising out of, resulting from, contributed to, aggravated or concurrently 
criused by "subsidence or movement of soil. land, bedrock or earth", wheU1er naturai, rianrnade or otherwise. 

We have no duty to defend any insured agahst any loss, claim, "suit", or other proceeding alleging damages 
arising out of or related 10 "bodily injur(. "prooerty damage". ''personal and advertising injury'' or medical 
payments to which this exclusion appiies. 

6. For lhe purpose of this endorsement, the following is added to the Definitions section: 

·subs1derice or movement of soil, land. bedrock or earth" includes. but is not limited to settling, bulging, 
snaking, sinking, slipping, shifting, eroding, rising, tilting, expanding, contracting, shri'1king, instability, failing 
"way, caving in. landslide, mudflow, flood, sinkhole, earthquake, volcano, or avalanche. 

Al other terms and conditions of \1'1s policy remain unchanged. 

L2 36 (0/;107) Includes copyrighted maleri~I or Insurance Services O'f<ce, Inc wil111s pormission. 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION - TOXIC METALS 

This endorsement modir1es insurance provided under 1he following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. Tiie follow111g exclusion 1s added to 2. Exclusions of Section I. Coverage A. Bodily Injury And Property 
Damage Liability, Coverage 8 ·Personal And Advertising Injury and Coverage C. Medical Payments: 

Tris insurance does not appiy to: 
1. "Bodily lrijury", 'property damage", "personal and advertising injury" or medical payments arising out of 

direct or ind;rect cont;.ict wilh, any exposure to, or the ingestion, inhala:'ion, or absorption of any "toxic 
metals" in ::my form: or 

2. Any loss, cost, or exper.se ansirig out of any: 

a. Request, demand, order. or requirement by or on behalf of any authority, governmental or otherwise, 
that any insured or others abate, test for, monitor, clean up, remove. contain, treat, detoxify or 
neutralize, or in any way r€spond to, or assess the effects of any "toxic metals": or 

b. Claim er "suit" by or on behalf of any authority, governmental or otherwise, for damages because of 
abating, tes:ing for, monitoring, cleaning up, removing. containing, treating, oetoxifying or neutralizing, 
or in any way responding to. or assessing the effects of any "toxic metals". 

We will have no duty to invest•gate, defend or indemnify any insured in any action or proceeding al'oging 
damages arising out of direct or indirect contact with, any exposure to, or the ingestion. inhalation, or 
GbB'."lrption of any "toxic metals" 1n any form. 

a. For the purpose of lh:s endorsement, ttie following deflnilions are added \o the Definitions section: 

1. "Toxic metals" are indivioual me\a!s and P1etal compounds that negatively affect people's health. "Toxic 
metals'' include but are not limlte::l to, arsenic, beryllium, "heavy rnetols", or hexavalent chrorrium. 

2. "Heavy metals" are a group of elements between copper and bismuth on the periodic table of the 
elements tiaving specific gravities greater than 4.0 "Heavy metals" include, bu\ are not limited to, 
cadmium. cobalt, copper, lead, manganese, mercury, molybdenum, strontium. vanadium, or zinc. 

All otner terms and conditions of this policy remain unchanged. 

lnc•udes ccpyr·gl11~d 1na1erial or ln$1Jl.1f1Ct) SP.1vices Offo;c, Ire .. wilh its permission. 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

LIMITATION OF COVERAGE TO DESIGNATED OPERATIONS 

This emJorsement modifies insurance providecl under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

A. The following e;.;clusion is added to 2. Exclusions of Section I ·Coverage A • Bodily Injury And Property 
Damage Liability, Coverage B • Personal And Advertising Injury Llablllty and Coverage C - Medical 
Payments: 

This inswance does not apply to "bodily injury", "proper1y damage'', "personal and advertis:ng injury" or 
medical payments arising out of, or ln any way releted to. operations per1ormed by any insured or any person 
or organization for whom any insured may be legally or contractually responsible. unless such operations are 
'des.gnalcd operations". 

B. For the purpose of this endorsement, the foliowing definition 1s added to the Definitions section 

"Designated operations" means only those operations performed by any insured that are described on the 
Ger.era! Liability Coverage Part Dec1arat1ons. the endorsements. or supplements of this Insurance. 

All otrier terms and condil;ons of this policy remain Llf\C'ianged. 

\.240 (061071 Includes ropynghWd material t>r 1ns11111n<:P. SRNif:es OfficP.. Inc. will\ its paw1ission 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION· MICROORGANISMS, BIOLOGICAL ORGANISMS1 

BIOAEROSOLS OR ORGANIC CONTAMINANTS 

This erdorserrent modifies insurance provided under the following: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

The following exclusions are added to 2. Exclusions of Section I • Coverage A . Bodily Injury And Property 
Damage l.lablllty, Coverage B • Personal And Advertising Injury Llablllty and Coverage C . Modlcal 
Payments. 

This insurance does not apply to: 

1. "Bodily injt.ry", "prope11y damage", "personal and advertising injury", or medical payments arising out cf, 
related to. caused by or in any way connected with the exposure lo, presence of, formation of, existence of or 
actual, alleged or threatened discharge. dispersal, seepage, migration, release or escape of any 
rnicroorganisms. biological organisms. bioaerosols or organic contaminants including, but not limited to, mold, 
rrn!dew. fungus, spores, yeast or other toxins. mycotoxins, allergens. infectious agents, wet or dry rot or rust, 
er any matenats cont;::iining them at any time, regardless of the cause of growth, proliferation or secretion. 

2. Any loss, cost or expense aris11g out of any: 

a. Request. demand. order, or requirement by or on behalf of any authority, governmental or othei'Nise, that 
any insured or others abate, test for. monitor, clean up, remove, contain, treat, detoxify or neutralize, 
remediate or dispose of. or in any way respond to, or assess the effects of microorganisms, biological 
::irganisms, bioaerosols or organic contaminants including, but not limited to. mold, mildew, fungus, 
spores. yeast. or other toxins. mycotoxins. allergens. infectious agents, wet or dry rot or rust. or any 
materials containing them at any time, regard:ess of the cause of growth, proliferation or secretion; or 

t) Claim or "suit" by or on behalf of any authority governmental or otherwise, for damages because of 
abating, testing for, monitoring, cleaning up, removing, containing, treati1g, detoxifyi1~g or neutralizing, 
ren;ediating or disposing of, or in any way responding to, or assessing the effects of microorganisms, 
biological organisms, bioaerosols or organic contaminants including, bJt not limited to, mold, mildew, 
fungus, spores, yenst. or other toxins, mycotox1ns, allergens, infectious agents. wet or dry rot or rust. or 
any materials containing them at any time, regardless of the cause of growth, proliferation or secretion. 

I/Ve shill! have no duty 10 invesrigate. defend, or indemnity any insured in any action or proceeding alleging 
damages arising out of direct or indirect contact with, any exposure to, or the ingestion, inh<ilation or absorption of 
any microorganisms, biological orgarisms, bicaerosols, or organ;c contaminants including. but not limited to, 
mold. mildew. ft1ngus. spores, yeast or other toxins, mycotoxins, allergens. inlecl1ous agen1s, wet or dry rot or 
rust, or any materials containing lhem at any time. regardless of the cause cf growth, proliferation or secretion . 

. , [Ho e.xcl.Jsior does not apply to any fungi, bacteria. microorganisms or biological organisms that are. are on. or 
a:·e contained ,,,, a good or product 1rterded for bodily consumption. 

All other terms and conditions of this po:icy remain unchanged. 

l.211 (()f/09) Includes copyf'ghted material or Insurance Services Office, Inc., w11h lls permission 
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POLICY NUMBER; BN9524Z6 COMMERClAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE RE/\D IT CAREFULLY. 

AMENDMENT OF CONDITIONS· PREMIUM AUDIT 
1 ris endorsorn<mt mod·f!es insurance provided under the following: 

COMMERCIAL GENEflAL LIABILITY COVERAGE PART 
LIQUOR LIABILITY COVERAGE PART 
QW,"IERS ANO CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
PRODUCTS/COMP•-ETED OPERATIONS LIABILITY COVERAGE PART 
PROFESSIONAL \..IABIL.ITY COVERAGE PART 

A. Th~ Premium Aud•t Condilion under Section IV ·Conditions is replaced by the fo!:o'fl ng: 

Prornlum Audit 
1. we wdl compu1e all premiums for tt1is Covr.rage Pan: in ac.cordance with our ru'es ar~cJ rales. Prerrtiurn 

shown in this Cover<igG Part as advance premium is a minimum and deposit prarn:um 

The rates for euch cla$s1r1cahon snown 1n tt10 Declaralions are multlFlled by the eshrnaled premium bases 
of that c•ass1fication for lhe ferm to determine tha aovar.ce prernit:ITI. 

We may conduct an •Wd1t or your books lo determine Iha actu!li premium ba~es developed dunng the 
policy period To calcu16le tr1e actual pre11ium developed during lh6 policy pcrrod we will use one, or a 
combinaiion, or tne rollowing p1em1um trnsus: payroll, admissions. gross sales, total cost, area, each 
exposure 1m1t. unils or total operating expenditures. 

2. If we delerrnrno, wlH:Jll'or l:Jy aud;t of your bOoks and records or 01herwise, lhal you are conducting 
opomtioris not scr1oduled on tn1s policy, wo may add tho appro;irlole class•f1calions aod compute the rates 
llnd nremiums ir1 accordance wi1h our rules and rates 1n effect on the inception d,1te of his po!iq•, :mless 
<;ovorago has beer roslnded to "design~1ad operat'ors". 

3. Prnrnlum Bases, 
Tt1e prenuurn bo~eli aro oef!r10cJ .n acco1dancc with our ru•os and the follow rig mJditlonal def,ri1Jions: 
a. Payroll (p1cnill!f1\ b1:1s1:; syrnbol p}: l'<nrnunmalron pai:1 to "mnployees", "cas•Jal laborers", "temporary 

wo1J<.er~', oay laborers, statu\01y wo·kers, seasonal workers or "leased workers", including out not 
limited 10: 
(1) Mom1y or ~ut1s11tutes for money; commissions; bom1sAs; overt1rnA: oayments lo statutory 

insu'anco or ponr.ir).'1 plarw; prof't shar·ng 01 •nconl1vo ploris; pay for holiday~, vocation or 51cknes:i; 
and fees pard to employment agimcies !or temporary peroonnel provided lo you. 

(2) II your opoml1ons consist of a number or sapera1e operations classified irid1v1dually iri the 
Dec:arations, the payroll will :ie alrocated 10 each c1assi1icat1on wt1ere you have maintained records 
for each separate opfl'<it:on. Ariy suct1 operalion tor which soparate rerordf, are not maint;iinod by 
)'Ou will be assigned to lhe hrghesl raled classif1cabon. 

(3) For premium mrnpulat:on purposes, the payrol' of execullve officers. 1nd1vidua1 insureds anc 
co-pannets is subject to e m1n;mum onnual payroll per porson of: 

$ 

(If r11J <miry 1s made, tre m1111mum payroll as estao1isl1od by ou' ralrng rules will apr;ly.) 

-;-tie 18HlS ~pply POI $1,IJOO or Payrotl. 
b. Admissions (premrum nas1~ symbol m): The total number of persons. olher lhan your 'employees", 

admitted to l"•O 1nsvrod ovonl or to everls conducted on the premises whe\iwr on paid oior1iss1ons, 
tir.~els. co 1nplJ1neritary t eke ls or passes. 

The rales i.lPP'Y per 1,000 Adrnis81on~. 

to01 <12109; Pago 1 of 3 
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c. Gross Sales (premium basis symbols): The gross amount charged by yo;. yo'Jr concesslona1ras or 
by o1hers trading under your ~arne for: 

(1) All goods or products, sold or distributed; 

(2) Operations perio:med during the pclicy period; ond 

(3) Renlal~; or 

(4) Duos or foes. 
Tt1e 1<Jles iJpply per $1,000 of Gro~s Sates. 

d. "Total Cost" (premium b?.s1s symbn• c) means the lotai cost of all work lei or sublet in conneclion with 
e11ch specific project including: 

(1) The mst Dr all l11bor, materials and equipment rurnished, usee or delivered for use in the execution 
of the v;orl< including tM cost or finished equipment installed whether or not furnishod by tho 
contractDr. or subcontractor, or by you; ~nd 

(2) All rees. tlonuses or commiss1o:is made, paid or dlre. 
The rates Apply per $1,000 of Total Cost. 

a. Area (p•emiurn basis syrnbo! a): Tho total m1rnber of squme feet of floor space at the ;nsurod premises. 

The ralos apply per 1 .000 sq1mm feet of Area. 

f. Ench {premium basis symbol t): This basis of premium involves units of !.lXposl1re, and the quantity 
compps:ng each ~·nit of exposure 1s 1ncncated ;n the Declarolions, SlJCh ils "par person'. 

Thn rat0s apply per eac!J um\ of ax;iosure. 

g. Unit~ (premium basis symbol U): A single room or group of rooms intended for occupancy as separa10 
living quarters by a family, by a grovp of unrelated persons living to9olhcr, or by il person living alone. 

Tile rates app:y per \Jn1t. 

h. Total Operuting ExpcndllJrcs \rremiurn oasis symbol o): Total expono1tures (Including granl3, 
or.t1Uornents 11nli ~harnd rove,.,ue) wilt1out regard to source of revenue during 1he policy period 
inc1ud111g accol!nts payable 

Tho rates apply per $1,000 of Tola! Ot1erat·ng E.xpendrt;res . 

. 1. The first N11med lo.sured must keep records of the informalion we need ror premium computation and seno 
u'.l coplei; Al sur.•1 t·mes as we may request. Fa1lu'1'l to supp!y such records upon request will oo doomed a 
breach of condrtion and subject this policy, a"d may subject any 1n force policy of yours, to carcellahon for 
breach of conditions. 

5, We reserve 1ho rlgnl lo e1.am1ne and au0i! 7•our books and reccrd~ as tnoy r••latt1 to l!11:; policy at ;;H1y lune 
during Iha policy poricd and up to throe years ;;ltorwa•d. 

6. Premium shown 1n this Coverage Part as ndvar1ce premium is a minimum and deposit premlJrn. Advance 
premium inc1uoes any payments identified as premium pai<J prior lo policy exp1ra\1on. At tno c ose of each 
atJ(Jit period, we w1il compute !he eemed prern1wn for !hill period. /lud1I premium is due and payable upon 
notice to tt10 frst Namad Insured. l"'ailum to pay the audit premium rfoe will be deemed a breach of contract 
and suoject this policy, and may subject any 1n force po' cy ur yours, to cnnr:o~l•iiion for non·pliyr"'en1 of 
premium 
a. If lh-0 actual earned orcmitJm gonorotod Mo rosi;lt of nn JJdit for tho policy period Is iess t~ari the 

11dv11nca premium, such advance premium is the rnlnlrnJm premiu'Tl for tro policy period irdicaled and 
1s '10t subject lo adj;.istrnent. 

b. II \luJ ackwl earned prnrrrum gr;1rnrated ns a resull of an audit for the policy period is greater than 1'1e 
advflnce premium, then a finai premium lldJllSfment endorsement will be issuoc. The ?.Od1t<onal 
P'flmium amount snowr: on the final premium ad1vstme~t en::1orsernen1 is due and payali'e to us upon 
notice to the 01'${ Named Insured, 

7. Estimated Annual Audit Procndurc: 

If. after three documented atternpls, wo ere un.:iblo lo o>mm1no your booKs and reo:irds to obtain lhe 
•nformf1tion riocoss~ry lo comp\e1e ihe audit. we may impl~monl our ost1Malod audit procedure as outlrnod 
below: 
a. An Estimaled Aud11 Endorsemen1 will be 1s5ued rellaclmg a filly pormn1 (.50%) inc·oasa in your reported 

prom!Jm t:>asos. Thi~ iPcreasa Is an est:rnate MselJ on lnform;:ition wo have on file, or your ~usinas~ 
opelilllons 

I F·1< (!?m'l) Page 2 ol 1 
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b. The Estn11;1it:Jd Audi! Endorsamant will include a copy or the Unprcx:Juctive Audit Report that Ol1l11nes t11a 
doci;me"ltod atternpts made to col'ect tho roqulrcd lnformotlon 

c. If yo\1 Jgreo vdh the Es11millod A11d1t Endorsement. you must romit payment for the full amount of 1he 
estimated audit: or 

d. If you dispute the E~Hmated Audit EncJorsement. you must provide tne requested audit information so 
we c;;r, calcui~1o \ha p1or,e: tiarnao premium dtiveloped for Iha policy peri1x!, 

B. Cancellation Audit Proceoure, 

a. If thfl policy Is carceted prior to the expiration date tne first Named Insured retains the \meamed 
promivrn; wo w!!I ralain the oarned premium developed by: 

(1) Multiplying the advance premium by the applicable pro-rata factor, snot1·rllle factor, 01 rn nimvm 
earnad premium percentage: or 

(2) An audit of your books and records for 1t10 penOd Ina policy was in force, 

whicMver is grea1e•. 

b. If the actual eamed premium generated as a rosult of eri ilUdit is groaior 1han the advance premlum 
p<iid a~ issuanc.o. 1hen a fin<1I premium adjustment endotSernent will be Issued. The additional premium 
.:irnount shown on lho final prenwm iidjustment erdorsement Is cue ana paynble to us upon notice \o 
the first Named Insured. 

B. The following cef1niuons are added to the Definitions section 

1. ·cas~al 1aoorors" sre persons who provide services that are performed in Iha course of the employing unit's 
trtirio nr btw1nAs:s reg;mlless of the amoLrnl of romlJreration recaivad or tr.o long1h ()f tune the sorvices are 
provided 

2. "Desigrated operations" means on!y those operations performed by ,my 1nsuroo trat are described on 1he 
Common Polley Declarations. the Gerera1 Liability Coverage Part OeCiiltt'.ltions. or !he endorselT)("n1s or 
sup;:i!arnenls tif ttus 1nsurant-a. 

,\I' other terrns ar·d cond1t1ons of this policy remain unct1anged. 

Pnon 3 ol 3 
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<P..tge l of :n 

POLICY NUMBER; BN9:S24Z6 COMMERCIAL GENERAL LIABlLITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

DEDUCTIBLE LIABILITY INSURANCE 
(Including Allocated Loss Adjustment Expense) 

This endorsamcn1 modifies .nsurance providod under the following: 

C0\1MERCIAL CENEH.i\L Llt1BILITY COVERAGE PA.RT 
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
Pl100UC.,.SICOMPLETED OPERATIONS LIABILITY COVERAGE PART 

SCHEDULE 

Covr.ragl? Amount And Basis 01 Deductible 

Boo11y Injury L1ilt1i! ty 
OR· 

Property Damage Liabiliry 

·OR· 
God ily I 11jvy Lia M!y and 
f>roper1y Damage Liability Comt.Jir1e<J 

PER CLAIM 

$ l, '.lOO 

$ ~, JOO 

$ 

PER OCCURRENCE 

·OR· $ 

·OR· $ ·OR-

·OR· $ 

PER ITEM 

Nol Appl1r..able 

Nol App!icable 

A. Our obligation 1.moor the Bodily Ir.jury Liability and Propor1y D<image Liability Coverages to pay damagos on 
your behalf ai:p:1as only to the a'11ounl of damages in e~cass of ilny dedudible amounls staled in the Sr.hadula 
as applicaola lo such coverages 

B. v~u may select a deductible amount on ei1hor a por claim. o per "occurrence" or per il!lm b~~is. Your ~olocied 
dcducUblc applies lo !tie covern~10 option and lo lho basis of !ho deductible lndlcaled by tho placomont of tht> 
doa.,c1ib!o ~1mo"nt in tre Schedule. The daducl1bla amount slalod in the Schedule applies as rollows: 

1. PER CLAIM BASIS. II Iha deductiblo amount indicated 1n th-0 Schodvlo is on o por claim bllnis, that 
ceducl!ble applies ilS follows: 

a. Undor Rndlfy lnJ.Jry l.iah!fi1y C'..overnga, lo all damagAs sus12:ned by any onA pAr~or Mcm1sA of "bodily 
injury 0

; 

b. Under Properly Damage Llabrlily Coverago. to all damages susloirrnrJ hy any one oerson becauso o! 
'property darnage''; or 

c. Under Bodlly Injury and Proocr1y 0,1mogc Lmb'i1ty Govcrogo Combined. to oil damages susta1ried by 
any ona pers()n because of'. 

(1) "Bodily 1npy": 

(2) 'Property damage•; or 

(3) "f30011y ir1ury" .:ind •property d;imogo" comb1nod 

ns tho rosult of a~y one "occurref1co". 

II damages ll'e claimed for care, loss of serv1ces, loss of supp:i.1 or death resul1irg at ary lime from 'bod ly 
1n1ury", J soparalo dodcJChblo ;imo1int w111 ho app:1fld to a.?.ch parson mak1r.g a c:n1m for !Juen dani.1gos. 

W1lh resper,1 lo "rrorierty rlamage". parson includes an orn;in1uil1on. 

LB ~O (05109) !1ich.1d6 s copyrighted n1a\anJ'. of !l)&urante St:HV!l."'UG omca, Irie,, Y.i!h 1b; purnl;~;rJon. f>ugr, 1 of 2 
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2. PER OCCURRENCE BASIS. If the dedJctible ariovnt ind•caled in the SchedV:e is on a per 'occurrence' 
basis, that d\K1uct1ble arrnrnnt applies a~ follow~: 

a. UncJer Bodily ln,1ury L1atJ1l1ty Col'erage, lo all damages because of 'Oooily lnJlf'(: 

ti. Undor P ropariy Damage Llab!lity Coverage, to all rJ~riilges because of "property damage·; or 

c. Under Bodily Injury ard Prororty Darnag.; L1at>i!rty Coverage Comtiirioo. to all damag-0s oocause of: 

(1) "Bodily injury": 

(2) "Prope~y damage"; or 

(3) "Bodily in Jury" and "propo.1y darrngo• comb: nod 

as tho result of any ono 'occurrenco•, rngardloss of lho m1rnbor of persons or of{)anizations who sustain 
oamaoos t>ecausa of that "occurrence·•. 

3. PER ITEM BASIS. II tha deductible amotsnt lndir,ateo In the Schedule is o"' a par :tern basis, that ded,1ctible 
ammint 1rnplit~s Linder Property Damage L1ab1:ity Coverage, to eac;h ilern dnrn~ged bl'lGiltJsa of "property 
damaga'' sustained by ona person or organirntion as tho rosull of any one "occurrnnca". 

C. The de<Juclltlle amount $lilted 1n lt1e Sct1edu!;i apµJ1es to loss. !e!J<JI exoanse. and our 'Allocated Loss 
AdJ1.1slmenl Expense" 1ncllrrod, whelhor or not payment In made lo 1ho claimant, r,ompromise settlomont is 
reached or Iha claim is denied. 

D. H10 !c;rrns of l'11s insurnnco, including those wilh raspeci to: 

1. Our right and duty lo de1end 1ho insured against any "suits" seeking those damages: and 

2. Yo.ir duties :n the event of an "occurrence'. claim or ··surt" 

npply 1rrospect1vo of tt10 apphc:a11on of the oeauclib<a amount. 

(:, We may, al our solo eloct:on one optior., oilner. 
1. Pay any p<irt or n fl of lhO deductible amour.110 effoct sottlcmonl of My c1a1rvi or "suit" and upon not1tication 

of !ho rlclion taken. you will promptly roimb11rsa <1s for such part of the deduciible amount as has t1oon paid 
by us: or 

2. Upon out recoipt of notice of any claim or at any time tharailf1ar, request you to pay and deposit w:t~ us oil 
u' ariy part ol thu dod1.;cl1blo amount, lo bo hold and upplicd acc(mJmg to tt10 lorms of this poli(;y. 

r. Tho fol'ow1ng is :iddad lo lho Definitions section· 
"Alloc,;lod Loss Adjustment [:xpense" will inc'lide a~ costs and oxpensns incurred by us 1n 1nvest1galing and 
adjusting any toss, wilh the exception of r.alary and overhead. 

Ai! othor 1furns ond cond1t;ons of this :.iol;cy rema1.1 unchangerJ. 

lndurlou ccpyri~h\od mn:oria! or ln!:oU'O'IC:O Scr .. icoi:; omco, Inc. wi\h ilU Pt"nni~io!l, Peg~ 2 of 2 
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COMMERCIAL GENERAL UABll . .ITY 

THlS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

AMENDMENT OF LIQUOR LIABILITY EXCLUSION 

This enoorseMent mod,fies Insurance provided under the followirg: 

COMMERCIAL GENERAL LIABILITY COVERAGE PART 

Exclusion c. Liquor Liability under Paragraph 2. Exclusions of Section l - Coverage A • Bodily Injury and 
Property Damage Llabll lty is replaced by the following· 

This insurance does not apply to: 
c. Liquor Liability 

"Bodily injury" or "property damage" for which any irisured may be held liable by reason of 

(1) CaJsing or contributing to the in1oxlcation of any person; 

(2) T1e furnishing of alcoholic beverages to a person under the legal drinking age or under tne influence 
of <;1lcor·ol; or 

(3) A"Y statute, ordinance or regulat;on relating to the sale. gift. distribu11on or use of a1coho\;c 
beverages. 

Tnis exclusion applies only if you 
(1) Are an owner or lessor of premises used for activilies descrbed in (2), (3) or (4) below whether such 

activities are pertorrncd with or without your knowledge: 

(2) Manufacture. sell or dislribu!e alcorolic beverages: 

(3) Serve or fLirnish 1Jlcoholic beverages for a charge where the activity: 

(a) Requires a license; and 

(b) Is for tt1c purpose of financial gain or livelihood; or 
(4) Serve er furnish alcoholic beverages without a charge, if a license is required for such activity. 

All other terms and condi~ions of this policy remain unchanged. 

so~e <O? 10s) lrcludes copyrighted m~tcri~I of lnsu1~nce Scrv•e-0s Offioo, Inc., with its pe1miss1on 
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NAUTILUS INSURANCE COMPANY 

POLICY NlJ~0ElER: 6N952426 LIAOILITY ENDORSEMENT 

THIS ENDORSEMENT CHAN\:iES THE POLICY PLEASE READ IT CAREFUU.. Y. 

EXCLUSION - PRODUCTS/COMPLETED OPERATIONS HAZARD 
(DESIGNATED PRODUCTS EXCEPTED) 

This (lndorsement mo<!ifios insLJrnnco provrded under lhtl (ollow111g: 

COMMERCIAL GENER/1L LIABILITY COVERAGE PART 
PRODUCTS/COMP~ETED OPERATIONS LIABILITY COVERAGE PART 

SCHEDULE 

Covered Producl Description Brnnd or Tr\\dc Name 

Sp:ne & joint implants Alphat.ec 

The followlnQ exclusion is added to P;ir~grnpll 2 .. Exclusions o1 COVERAGE A. Bodily lqury and Proparty Damage 
Lratl1lity :seclion I - Coverages) 

This insurance does not apply to ''bodily injury" or "property dama.~0" included. w:lhin tho. "produCl$ cornpl<Jled 
oper.;ilioris hazard'. BJ\ this exclus,on does not ilDply to· your products dP.s1gnateo in tne $<;'.'leoule above. 

/\JI ot~er Terms and Condilions of Iris Insurance remain unchanged. 

S OH (04i97; 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION - INTELLECTUAL PROPERTY RIGHTS 

This endorsement modifies insurance provided under the following: 

COMMCRCIAL GENERAL LIABILITY COVERAGE PAHT 

A. The following exclusion is added to 2. Exclusions of Section I· Coverage A· Bodily Injury And Property 
Damage Liability: 

rt1:s mswance does not apply lo "bodily in1ury" or "property damage" ar!~ing out of the infringement, Lise, or 
violation or another's "1nteliectual property rights". 

8. Exclusion i, in 2. Exclusions of Section I • Covora90 B - Ptlrsonal And Advertising Injury Liability is 
replaced by the following: 

This insL1rance does not apply to: 

i. Infringement Of Intellectual Property Rights 

''Personal and advertising injury" arising out of the infr,ngement, use. or violation of "intellectual property 
rights". mcruding the infringement. use. or violation of another's "1ntellect\Jal prQpeny rights'' in your 
"advcniscmon t". 

C. The following definition is added to the Definitions section· 

'intellectual property rights" means e>:c1us1ve rights pertaining to the creations of '.he mind. both artistic and 
co11mercial, that have potential commercial value and may have a right to prolec:ion. "Intellectual property 
rights" i'1clude. out are no: limited to, copyrights. domain names. industrial design rights. patents, lrademarks. 
trade dress, trade narfles, or trade secret~. 

'"' o'.tior terms and conditions of this policy remain unchanged. 

S.222 (07109) lncltJdes copyngh!(!d rviater'al ~I Insurance Serv;ce~ Office. Inc .. with its Perrniss•on 
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COMMERCIAL GENERAL LIABILITY 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

EXCLUSION ~ ASBESTOS 

T~is end\)rsement modifies insurance provided under the following. 

COMMERCIAL GCN ERAL LIABll.ITY COVERAGE PART 

A. The following is added to Paragraph 2. Exclusions of Section i. Coverage A • Bodily lnj\lry And Property 
Damaga Liability, Coverage B • Personal Anct Advertising Injury Liability and Coverage c . Medical 
Payments· 

! hrs insurance does not apply to: 

1. "Bodily injury". "property damage'', "personal and advertising injury'', medical payments or "reduction in 
value" related to the actual, alleged, or threa'.ened presence of, or exposure to "asbestos" in any form, or 
lo harmful subslances emanating from "asbestos" This Includes Ingestion, inhalation, absorption, contact 
with, existence or presence of, or exposure to "asbestos", Such injury from or exposure tc "asbestos'' 
also includes, bu11s not limited to. 

a, The existence, insta'lation, storage, handling or transportation of "asbestos"; 

b. T>1e remova1, abatement or contninment of "asbestos" from any structures, materials, goods, 
products. or manufacturing orocess; 

c, Tne disposal of "asbestos"; 

d, Any sir1.;ctures manufacturi'l9 processes, or products containing "asbestos"; 

e. Any ob 1gat1on to share damages with or repay someone else who rnust pay damages because of 
such injury or damage; or 

f, Any superv1s1on, instructions. recornrne·1dations, warnings or advice given or which should have been 
given in connection with the ebove 

2. Any loss, cost or expense incl,1ding. but not I mited to oayrnent 1or investigation or defense, fines. 
penalties and ott1e1 costs or expenses, arising out of any: 

a. Claim, "suir', demand, judgment, obligation, order, request, settlement, or requirement by or on behalf 
of any authority, governmental or otherwise. that any insured or any other person or enlity test for, 
monitor, clean \Jp, remove contain, mitigate, treat, neutralize. remediate, or dispose of. or 1n any way 
respond to, or assess th.e actual or alleged effects of "asbestos"; or 

b. Claim, "suit", deriand, jJdgment, obligation, request, or settlement due to any actual, alleged, or 
threatened inJury or damage from "asbestos'' or testing for, monitoring, cleaning up, removmg, 
containing, mitigating, treating, neutralizing, remediating, or disposing of, or in eny way responding to 
or assessing the actual or alleged effects of. "asbestm;" by any insured or by any other person or 
entty; or 

c, Claim, "s;;it'', demand. judgment. obligation, or request to investigale which would nol have occurred, 
1n whole or in part but for the actual or alleged presence of or exposure to ''asbestos ... 

This exclusion applies regardless of who manufactured, oroduced, installed, used, owned, sold, distributed, 
;~andled, stored or controlled the "asbestos". 

B. The follow;ng definitions are added to the Definitions section: 

1. "Asbestos" means any type or focn1 of asbestos, asbestos tlbcrs, asbestos products, or asbestos 
mator:als, including any products, goods. or materials containing asbestos or asbestos fibers, products or 
1'latenals and any gases, vapors. scents or by·:products produced or released by asbestos 

2. "Reduclion in value" Pleans any claim, demand or "suit" that alleges diminution, impairinenl or 
devaluation of tangible property 

All ott:er terms and ccnd1t ons of this poiicy remain unchanged. 
S:261 (01/09) I nc11ide~ copyrighlcd fl'ctoria! of l~surancc Sorvicas Offw, Inc . with its permission 
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IL 01 15 01 10 

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 

NEVADA CHANGES - DOMESTIC PARTNERSHIP 

This endorsement modifies insurance provided under the following: 

COMMERCIAL AUTOMOBILE COVERAGE PART 
COMMERCIAL GENERAL LIABILITY COVERAGE PART 
COMMERCIAL LIABILITY UMBRELLA COVERAGE PART 
ELECTRONIC PATA LIABILITY COVERAGE PART 
FARM COVERAGE PART 
FARM UMBRELLA LIABILITY POLICY 
LIQUOR LIABILITY COVERAGE PART 
MEDICAL PROFESSIONAL LIABILITY COVERAGE PART 
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART 
POLLUTION L.IABILITY COVERAGE PART 
PRODUCT WITHDRAWAL COVERAGE PART 
PRODUCTS/COMPl...ETED OPERATIONS LIABILITY COVERAGE PART 
UNDERGROUND STORAGE TANK POLICY 

A. Ari references to spouse shall include an individual 
who is in a domestic partnership recognized under 
Nevada law. 

B. Under the Commercial Auto Coverage Part. the 
term "family tr.ember" is replaced by the to lowrng: 

C. With respect to coverage for lhe ownership, 
maintenance, or use of "covered Blrtos" provided 
under the Commercial Liability Umbrella Coverage 
Part, the lerm "family member" is replaced by the 
following: 

"Family member" means a person related to the: 

1. Individual Named Insured by blood. adoption, 
marriage or domestic partnership recognized 
under Nevada lt'lw, who is a resident of such 
Named lnS\Jred's household, including a ware 
or foster child; or 

2. Individual mimed in the Schedu e by blood, 
adoption, marriage or domestic partnership 
recognized under Nevada law, who is a resi· 
cent of the individual's household, including a 
wGrd or foster child. 1f lhe Drive Other Car 
Coverage - Broadened Coverage For N<lmed 
lndividv<:JI F..ndorsement is attached. 

''Family member" means a person related lo you 
by blood, adoption, marriage or domestic partner· 
ship recognized under Nevada law, who Is a resi
dent of your household. including a ward or foster 
child. 

1l01150110 ©Insurance Services Office. Inc. 2009 P<Jge 1 of 1 Cl 
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(P•\)" l o~ l) 

NAUTILUS INSURANCE COMPANY 

POLICY 1-:UMSER: 8N052426 

Named lnsllrtid'. Accoss Medical 
F 1011.r: ooy ~ilna9em1>.n L :.LC. 

Endorsement Effective Date: c fi/ o l / 2o11 

ENDORSEMENT fl. ...J.._ 

Agency#: 004!il- 01 

Hei tClem ~lholesa le Insurance 
ll:rokerage, :nc. 
?440 North Pigueroa Street 
Los Angele!!, Cl\ 90011 

STANDARD CHANGE ENDORSEMENT 
I! is _r,de1stood and '-1g1eod lhal: 

[i~ 1 Namo cl 1110 lnslnHd 

[J 2 Mail.ng add1ess of lnsura<l 

0 3. Inception Date 

0 4. Expiration Data 

Ll 5. Policy Is Cancelled t:ffoctive 

(Mach car.coliation ~Yidence) 

0 Is aoo(Xl rind rnado a part of the policy. 

0 Is deleted frorn lt1e policy. 

0 6. L'rnit of 0 Liability C f>1operty 

~ 7. Classification, Premium Basis or Rating 
{Comp!oto S<hodulo bolow) 

U 8. Localion # ___ . 

0 9. Endorsement# --------
0 10. Omar------------

•;1 I:; 1:u·rud~d nr r.h,1nged to read a~ follows: · ·--.. -·-·--· ........... -. 
·;-1>1e llndoraemcnc is to rncre~ac S"les to Sl,300,000. An rnc.reu~u or ~.100,000. 

Th~s Enclorsnrr.ent also adds the ;;';1mcd lnsurod "~'lou.::noy :-\arrngerr.ent. LLC" 

n fhe Schedule tia'o·11 :5 .1f'ldr.d to tho Oer;taralions: 

r'\11 oth9r terms aM conoitions cl this oollcy remain Jncriangeo. 

Les l\.ngeles. :;, ____ .. ,, _____ _ 
06/ 06/ l '!. ,JW A<mori:od Ropreoor.lutive 

$880 (0il09i 1~u:1\ .. <'e~ e<;pynghtud mmorial Qf \nsvrance Services Office, Inc. with ils porf71iss1or. 
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United States District Court 
District of Nevada (Las Vegas) 

CIVIL DOCKET FOR CASE#: 2:15-cv-00321-JAD-GWF 

Nautilus Insurance Company v. Access Medical, LLC et al 
Assigned to: Judge Jennifer A. Dorsey 
Referred to: Magistrate Judge George Foley, Jr 
Demand: $75,000 
Case: 2: I 7-cv-02393-MMD-CWH 

Case in other court: Ninth Circuit, 17-16273 
Ninth Circuit, 17-16840 
Ninth Circuit, 17-16842 

Cause: 28: 1332 Diversity-Declaratory Judgement 

Plaintiff 

Nautilus Insurance Company 

v. 
Defendant 

Access Medical, LLC 

https://ecf.nvd .uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 

Date Filed: 02/24/2015 
Date Tenninated: 09/27/2016 
Jury Demand: Plaintiff 
Nature of Suit: 110 Insurance 
Jurisdiction: Diversity 

represented by Galina Kletser Jakobson 
Selman Breitman 
3993 Howard Hughes Parkway, Suite 200 
Las Vegas, NV 89169 
702-228-7717 
Fax: 702-228-8824 
Email: galinajakobson@hotmail.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Linda W. Hsu 
Selman Breitman LLP 
33 New Montgomery 6th Fl 
San Francisco, CA 94 l 05 
415-979-2024 
Fax: 415-979-2099 
Emai I: l hsu@se l man breitman. com 
LEAD ATTORNEY 
PRO HAC VICE 
ATTORNEY TO BE NOTICED 

Eric Sebastian Powers 
Selman Breitman LLP 
3993 Howard Hughes Parkway 
Suite 200 
Las Vegas, NV 89169 
702-228-7717 
Fax: 702-228-8824 
Email: epowers@selmanlaw.com 
ATTORNEY TO BE NOTICED 

Quyen T. Le 
Selman Breitman LLP 
33 New Montgomery St 6th Fl 
San Francisco, CA 94 l 05 
415-949-0400 
Fax: 415-979-2099 
Email: qle@selmanbreitman.com 
TERMINATED.· 06102/2016 
PROHAC VICE 

represented by Jordan P Schnitzer 
The Schnitzer Law Firm 
9205 West Russell Road, Suite 240 
Las Vegas, NV 89148 
702-960-4050 
Fax: 702-960-4092 
Email: Jordan@theschnitzerlawfinn.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

L. Renee Green 
Kravitz, Schnitzer & Johnson 

CLOSED,APPEAL 

1/8 
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Defendant 

CM/ECF - nvd - District Version 6.1 

8985 S. Eastern Avenue, Suite 200 
Las Vegas, NV 89123 
702-222-4170 
Fax: 702-362-2203 
Email: rgreen@ksjattorneys.com 
ATTORNEY TO BE NOTICED 

Martin J. Kravitz 
8985 S. Eastern Ave., Ste 200 
Las Vegas, NV 89123 
(702) 362-6666 
Fax: (702) 362-2203 
Email: mkravitz@ksjattorneys.com 
ATTORNEY TO BE NOTICED 

Robert Clark Wood, II represented by Jordan P Schnitzer 

Defendant 

(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

L. Renee Green 
(See above for address) 
ATTORNEY TO BE NOTICED 

Martin J. Kravitz 
(See above for address) 
ATTORNEY TO BE NOTICED 

Flournoy Management, LLC represented by Taylor G. Selim 
Harper Selim 

Date Filed # 

02/24/2015 .1 

02/24/201 s l 

02/24/20 ls .3. 

02/24/2015 :± 
02/24/2015 

: 02/24/2015 5 

Docket Text 

1707 Village Center Circle 
Suite 140 
Las Vegas, NV 89134 
702-948-9240 
Fax: 702-778-6600 
Email: eservice@harperselim.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

James Ernest Harper 
Harper Law Group 
1707 Village Center Circle, Suite 140 
Las Vegas, NV 89134 
702-948-9240 
Fax: 702-778-6600 
Email: eservice@harperselim.com 
ATTORNEY TO BE NOTICED 

COMPLAINT against All Defendants (Filing fee $400 receipt number 0978-3568876), filed by Nautilus Insurance Company. 
Certificate oflnterested Parties due by 3/6/2015. Proof of service due by 6/24/2015. (Attachments:# l Exhibit I,# l Exhibit 2) 
(Jakobson, Galina) (Entered: 02/24/20 I 5) 

CIVIL COVER SHEET rel Complaint,, filed by Nautilus Insurance Company. Related document: l Complaint, filed by Nautilus 
Insurance Company. (Jakobson, Galina) (Entered: 02/24/2015) 

Certificate of Interested Parties re .1 Complaint, ; by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) Incorrect event selected 
by counsel. Corporate parents Admiral Insurance Company. Berkley Insurance Company, and W.R. Berkley Corporation added. 
(Entered: 02/24/2015) 

PROPOSED SUMMONS to be issued , filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) (Entered: 02/24/2015) 

Case assigned to Judge Jennifer A. Dorsey and Magistrate Judge George Foley, Jr. (EDS) (Entered: 02/24/2015) 

NOTICE PURSUANT TO LOCAL RULE IB 2-2: In accordance with 28 USC§ 636(c) and FRCP 73, the parties in this action are 
provided with a link to the "AO 85 Notice of Availability, Consent, and Order of Reference - Exercise of Jurisdiction by a U.S. 
Magistrate Judge" fo1111 on the Court's website - www.nvd.uscourts.gov. AO 85 Consent forms should NOT be electronically filed. 
Upon consent of all parties, counsel are advised to manually file the fo1111 with the Clerk's Office. (A copy of form AO 85 has been 
mailed to parties not receiving electronic service.) 

NOTICE OF GENERAL ORDER 2013-1 AND OPPORTUNITY FOR EXPEDITED TRIAL SETTING: The parties in this action are 
provided with a link to General Order 2013-1 and the USDC Short Trial Rules on the Court's website - www.nvd.uscourts.£OV. If the 
parties agree that this action can be ready for trial within 180 days and that a trial of this matter would take three (3) days or less, the 

https://ecf.nvd .uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1 _0-1 218 
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10/20/2017 

02/24/2015 

02/24/2015 

02/2412015 

02/24/2015 

02/25/2015 

03/23/2015 

03/23/2015 

04/06/2015 

' 04/06/201 5 

04/06/2015 

04/13/2015 

i 04/13/2015 

: 04/14/2015 

04/14/2015 

• 05/22/2015 

05/22/2015 

06/12/2015 

06/22/2015 

. 07/06/2015 

07/07/2015 

08/03/2015 

08/! 7/2015 

CM/ECF - nvd - District Version 6.1 

parties should consider participation in the OSDC Short Trial Program. If the parties wish to be considered for entry into the Court's 
Short Trial Program, they should execute and electronically file with USDC Short Trial Form 4(a)( I) or Form 4(a)(2). 

(no image attached) (EDS) (Entered: 02/24/2015) 

6 '\OTICE: Attorney Action Requi1wl to 1 Proposed Summons to be issued. ERROR: Summons not issued as multiple defendants are 
listed on summons. CORRECTION: Pursuant to FRCP 4 summons are issued for each named defendant to be served. Attorney Galina 
Kletser Jakobson advised to download and complete updated "AO 440 (Rev. 06/12/) Summons in a Civil Action" fonn from Court's 
Website www.nvd.usconrts.gov;, listing only one defendant per summons and refile as a separate event using "Proposed Summons to 
be Issued" event. Please contact the Comt at 464-5402 for any assistance pertaining to the filing of Summons form. (no image 
attached)(EDS) (Entered: 02/24/2015) 

1 PROPOSED SUMMONS to be issued to Robert Clark Wood, II, filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) 
(Entered: 02/24/2015) 

ll PROPOSED SUMMONS to be issued To Flournoy Management, LLC, filed by Plaintiff Nautilus Insurance Company. (Jakobson, 
Galina) (Entered: 02/24/2015) 

······-················-···· .. ·· 
2 PROPOSED SUMMONS to be issued To Access Medical, LLC, filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) 

(Entered: 02/24/2015) 

lQ Summons Issued as to All Defendants. (MAJ) (Entered: 02/25/2015) 

11 ORDER for Certificate of Interested Parties. IT JS ORDERED that counsel for Plaintiff shall have a period of I 0 calendar days from the 
filing date of this order within which to fully comply with the provisions of Local Rule 7.1-1. Certificate oflnterested Parties due by 
4/1/2015. Signed by Magistrate Judge George Foley, Jr on 3/20/15. (Copies have been distributed pursuant to the NEF - MMM) 
(Entered: 03/23/2015) 

12 

.Ll 

11 

Ll. 

MTNOTE ORDER IN CHAMBERS of the Honorable Magistrate Judge George Foley, Jr, on 3/23/2015. By Judicial Assistant: Julia 
Wright. RE: il Order for Certificate of Interested Parties, IT IS HEREBY VACATED. (no image attached) (Copies have been 
distributed pursuant to the NEF - JBW) (Entered: 03/23/2015) 

WAIVER OF SERVICE Returned Executed by Nautilus Insurance Company. Access Medical, LLC waiver sent on 3/23/2015, answer 
due 5/22/2015. (Jakobson, Galina) (Entered: 04/06/2015) 

WAIVER OF SERVICE Returned Executed by Nautilus Insurance Company. Robert Clark Wood, !I waiver sent on 3/23/2015, answer 
due 5/22/2015. (Jakobson, Galina) (Entered: 04/06/2015) 

WAIVER OF SERVICE Returned Executed by Nautilus Insurance Company. Flournoy Management, LLC waiver sent on 3/23/2015, 
answer due 5/22/2015. (Jakobson, Galina) (Entered: 04/06/2015) 

VERIFIED PETITION for Permission to Practice Pro Hae Vice by Linda Wendell Hsu and DESIGNATION of Local Counsel Galina 
Kletser Jakobson (Filing fee$ 250 receipt number 0978-3626793) filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) 
(Entered: 04/13/2015) 

VERIFIED PETITION for Permission to Practice Pro Hae Vice by Quyen Thi Le and DESIGNATION of Local Counsel Galina Kletser 
Jakobson (Filing fee$ 250 receipt number 0978-3626825) filed by Plaintiff Nautilus Insurance Company . (Jakobson, Galina) (Entered: 
04/13/2015) 

ORDER Granting lQ Verified Petition for Pennission to Practice Pro Hae Vice for Attorney Linda Wendell Hsu and approving 
Designation of Local Counsel Galina Kletser Jakobson for Nautilus Insurance Company. Signed by Judge Jennifer A. Dorsey on 
4/14/15. 
Any Attorney not yet registered with the Court's CM/ECF System shall submit a Registration Fonn on the Court's website 
.':<Y .. Y/W.nvd.uscour.!1i...gov 
(Copies have been distributed pursuant to the NEF - MMM) (Entered: 04/14/2015) 

l2 ORDER Granting 11 Verified Petition for Pe1mission to Practice Pro Hae Vice for Attorney Quyen Thi Le and approving Designation 
of Local Counsel Galina Kletser Jakobson for Nautilus Insurance Company. Signed by Judge Jennifer A. Dorsey on 4/14/15. 
Any Attorney not yet registered with the Court's CM/ECF System shall submit a Registration Form on the Court's website 
1YlY\.YJl.Y.QJJ.S.\;O u rts ,gg_y 
(Copies have been distributed pursuant to the NEF - MMM). (Entered: 04/14/2015) 

20 ANSWER to l Complaint, filed by Flournoy Management, LLC. Certificate oflnterested Parties due by 611/2015. Discovery 
Plan/Scheduling Order due by 7/6/2015 .(Harper, James) (Entered: 05/22/2015) 

£L ANSWER to l Complaint, filed by Access Medical, LLC.(Schnitzer, Jordan) (Entered: 05/22/2015) 

22 ORDER for Certificate of Interested Parties. ORDERED that Defendant Flournoy Management, LLC shall file its Certificate as to 
Interested Parties, which fully complies with LR 7.1-1 no later than June 22, 2015. Failure to comply may result in the issuance of an 
order to show cause why sanctions should not be imposed. Signed by Magistrate Judge George Foley, Jr on 6112/15. (Copies have been 
distributed pursuant to the NEF - MMM) (Entered: 06/12/2015) 

21 CERTIFICATE of Interested Parties filed by Flournoy Management, LLC. There are no known interested parties other than those 
participating in the case . (Harper, James) (Entered: 06/22/2015) 

24 PROPOSED Discovery Plan/Scheduling Order filed by Plaintiff Nautilus Insurance Company (JOINT). (Le, Quyen) (Entered: 
07/06/2015) 

25 SCHEDULING ORDER re 24 Proposed Discovery Plan/Scheduling Order. Discovery due by 11/18/2015. Motions due by 12/18/2015. 
Proposed Joint Pretrial Order due by 1/18/2016. Signed by Magistrate Judge George Foley, Jr on 717/15. (Copies have been distributed 
pursuant to the NEF - MMM) (Entered: 07/08/2015) 

26 ERRATA re: Discovery; filed by Defendants Access Medical, LLC, Robert Clark Wood, II. (Schnitzer, Jordan) (Entered: 08/03/2015) 

27 'STIPULATION to Continue re: Discovery; filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 08/17/2015) 

https://ecf.nvd. uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 3/8 
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08/18/20 I 5 

0912112015 

12/J 1/2015 

12/14/2015 

i 01/15/2016 

01/1512016 

0 l/J 5/2016 

01115/2016 

i 01/15/2016 

01/29/2016 

. 02101120 I 6 

04/07/2016 

04/11/2016 

05109120 I 6 

05/09/2016 

05/09/20 I 6 

05/10/2016 

• 05/10/2016 

05/ I 0/20 I 6 
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28 ORDER ON STIPULATION Granting 27 STIPULATION to Continue Expert Disclosure and Expert Discovery Deadlines Only re 25 
SCHEDULING ORDER. Signed by Magistrate Judge George Foley, Jr on 717115. (Copies have been distributed pursuant to the NEF -
MMM). Signed by Magistrate Judge George Foley, Jr on 8/18/J 5. (Copies have been distributed pursuant to the NEF - MMM) (Entered: 
08/J 9/2015) 

29 

J_Q 

40 

11 

Interim STATUS REPORT (Joint) by Plaintiff Nautilus Insurance Company. (Le, Quyen) (Entered: 09/2112015) 

STIPULATION FOR EXTENSION OF TIME (Second Request) re 25 Scheduling Order, by Plaintiff Nautilus Insurance Company. (Le, 
Quyen) (Entered: 12/J 112015) 

ORDER ON STIPULATION Granting 30 Stipulation to Continue Scheduling Order Deadlines (Second Request). Motions due by 
1118/2016. Proposed Joint Pretrial Order due by 2/1712016. Signed by Magistrate Judge George Foley, Jr on 12/J 4/2015. (Copies have 
been distributed pursuant to the NEF- NEV) (Entered: 12/14/2015) 

MOTION for Partial Summary Judgment by Plaintiff Nautilus Insurance Company. Responses due by 2/8/2016. (Hsu, Linda) (Entered: 
01115/2016) 

DECLARATION of Dennis Curran re 32 Motion for Partial Summary Judgment; by Plaintiff Nautilus Insurance Company. (Hsu, 
Linda) (Entered: 01115/2016) 

DECLARATION of Linda Wendell Hsu re 32 Motion for Partial Summary Judgment by Plaintiff Nautilus Insurance Company. (Hsu, 
Linda) (Entered: 01/15/2016) 

REQUEST for Judicial Notice re 32 Motion for Partial Summary Judgment; by Plaintiff Nautilus Insurance Company. (Hsu, Linda) 
(Entered: 0I/15/2016) 

EXHIBIT(s) to 32 Motion for Partial Summary Judgment; filed by Plaintiff Nautilus Insurance Company. (Attachments: # 1 Exhibit l, 
# 2. Exhibit 2, # l Exhibit 3, # 1Exhibit4, #~Exhibit 5, #ii Exhibit 6, # 1 Exhibit 7, # .1i Exhibit 8, # 2 Exhibit 9, # lQ Exhibit 10, 1111 
Exhibit l l)(Hsu, Linda) (Entered: 01/15/2016) 

THIRD STIPULATION FOR EXTENSION OF TIME re: 32 Summary Judgment Motion and Discovery Deadlines; filed by Plaintiff 
Nautilus Insurance Company. (Le, Quyen) (Entered: 0112912016) 

FOURTH STIPULATION FOR EXTENSION OF TIME to Respond to Summary Judgment Motion, Suspend Deadline for Joint Pre
Trial Order by Defendant Access Medical, LLC. (Green, L.) (Entered: 04/07/2016) 

ORDER ON STIPULATION Granting 39 FOURTH STIPULATION FOR EXTENSION OF TIME (Second Request) to Respond to 
Summary Judgment Motion and Suspend Deadline for Joint Pre-Trial Order. Responses due by 5/9/2016. Signed by Judge Jennifer A. 
Dorsey on 4/11/16. (Copies have been distributed pursuant to the NEF - MMM) (Entered: 04/J 1/2016) 

EXHIBIT(s) Index of Exhibits to 42 Response to 32 Motion for Partial Summary Judgment ; filed by Defendant Access Medical, LLC., 
Robert Clark Wood, II (Attachments: # 1 Exhibit Ted Switzer's original Complaint dated Dec. 27, 2011, # 2. Exhibit Flournoy's 
Second Amended Cross-Complaint dated Nov. 16, 2012, # l Exhibit Sonny Wood's Second Amended Cross Complaint datd March 14, 
2013, # 1 Exhibit Ted Switzer's Cross-Complaint daed June 3, 2013, #}Exhibit Email from Jacque Weide dated July 25, 2011, # f! 
Exhibit Ms. Weide's Declaration,# 1 Exhibit Nautilus Policy,# .8. Exhibit Nautilus's letter dated Jan. 8, 2014, # 2 Exhibit Email dated 
March 25, 2014, # lQ Exhibit Email dated Jan. 23, 2014, # 11 Exhibit February 7, 2014 correspondence from Flounoy's counsel,# 12. 
Exhibit February I 0, 2014 email, # U Exhibit Letter dated February 18, 2014, # 11 Exhibit Email dated February 20, 2014 Access 
recived from Nautilus,# U Exhibit February 20, 2014 email Access sent to Nautilus,# 1Q Exhibit February 21, 2014email,#11 
Exhibit February 24, 2014 email,# lB Exhibit February 25, 2014 email,# 19 Exhibit Letter dated March 25, 2014 Nautilus sent to 
insured, # 20 Exhibit Leter dated March 17, 2014 from Access,# 2.1 Exhibit Declaration in Support of Continuing Further Discovery, # 
22 Exhibit Declaration of Jordan P. Schnitzer, Esq.)(Green, L.) Modified on 5/10/2016 to add filing party and docket entry relationship 
(DKJ) (Entered: 05/09/2016) 

RESPONSE to 32 Motion for Partial Summary Judgment, filed by Defendant Access Medical, LLC. Replies due by 5/19/2016. (Green, 
L.) (Entered: 05/09/2016) 

43 • RESPONSE to 32 Motion for Partial Summary Judgment, filed by Defendant Flournoy Management, LLC. Replies due by 5/ 19/2016. 
(Harper, James) (Entered: 05/09/2016) 

44 NOTICE: :\Horney /\cllon f~cquircd to 42 Response to Motion. 

l·:RROR: Documents should have been filed as a separate entries by attorney L. Green pursuant to LR IC 2-2(b): 

"For each type ofrclicfrcqucstcd or purposr; ol'thc document. a scparntc document must be filed and a separate cwnt must be selected 
for that document" 

CORRFCTION: Attorney is advised to file the additional Motion contained in document 42 Response as a separate Motion for 
Summary Judgment using the appropriate event found under the MOTIONS category pursuant to LR IC 2-2(b). (no image attached) 
(DKJ) (Entered: 05/10/2016) 

45 Counter MOTION for Partial Summary Judgment by Defendant Access Medical, LLC. Responses due by 6/3/2016. (Green, L.) 
(Entered: 05/10/2016) 

46 : NOT!( T: Attorney i\ctiun Required to 43 Response to Motion. 

LRROR: Documents should have been filed as separate entries by attorney James Harper pursuant to LR IC 2-2(b): 

"For each type of relief rcqu.::stcd or purpose of the document. a separate document must be filed and a separate event mu,;t be selected 
for that docuni.~nt". 

https://ecf.nvd .uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 4/8 
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CORRECTION: Attorney is advised to file the additional Joinder contained in document 43 Response as a separate entry using the 
appropriate event found under the "Other Documents" category pursuant to LR IC 2-2(b). (no image attached)(DK.J (Entered: 
05/ 10/2016) 

RESPONSE to 32 Motion for Partial Summary Judgment, filed by Defendant Flournoy Management, LLC. Replies due by 5/20/2016. 
(Harper, James) (Entered: 05/J 0/2016) 

Fll~ST NOTICE: of No11-Compliancc with Lm,al Rult IC 5-1 that James Harr.er is in violation of Local Rule LR IC 5-1 

The signatory must be the attorney or pro sc party who electronically fiks the document. 

No action is required at this time. Attorney advised in the future to file documents in accordance with Local Rules governing l.:lecrmnic 
Case Filing. (no image attached) (Dl<J) (Entered: 05/11/2016) 

ORDER ON STIPULATION Granting .ti STIPULATION FOR EXTENSION OF TIME (First Request) to Reply re 32 MOTION for 
Partial Summary Judgment; Replies due by 6/3/2016; and to Respond/Reply re 45 Counter MOTION for Partial Summary Judgment; 
Responses due by 6/3/2016. Replies due by 6/10/2016. Signed by Judge Jennifer A. Dorsey on 5/12/16. (Copies have been distributed 
pursuant to the NEF - JM) (Entered: 05/13/2016) 

FIRST NOTICE: of Non-Compliance with Local Ruic IC 4-1: that Quyen T. Le is in violation of LR IC 4-l(a). VIOLATION: 
Turning off the email notification. 

1. Pursua111 lll local Rule 1c· 4-1 (aJ · Rep,isrrarion as ufiling //SC'!' cu11sti111tes consc/11 ro re, ·cfre St'fficc rhrough rh,, Flcctm111< · Filing 
S1•stc111. 

CORRECTIO:\ : The Court reactivated your email notification and retransmitted documents# 52 ORDER ON STIPULATION. 

Attorney advised in the future to comply with Local Rules governing Uee1ro11ic Case Filing. (no image attached) (RFJ) (Entered: 
05/25/2016) 

54 NOTICE of Appearance by Nautilus Insurance Company. (Hsu, Linda) Modified on 5/27/2016 to reflect correct event (DKJ) . 
(Entered: 05/26/2016) 

55 NOTICE: Attorney Action Required to 54 Notice (Other). ERROR: 

56 

57 

i& 

59 

( 1) Wrong event selected by attorney. Court modified entry to reflect Notice of Appearance. 

(2) Request is not in compliance with LR IA I I-6(b) 

"No attorney may withdraw after appearing in a case except by kavc of the court after notice has b.;cn served on the affected client and 
uppusing couns,~I. 

(3) Document should have been filed as a separate entry pursuant to LR IC 2-2(b). 

CORRECTION: Attorney Linda W. Hsu advised to refile request pursuant to LR IA l l-6(b ). 

(no image attached)(DKJ) (Entered: 05/27/2016) 

MOTION to remove attorney(s) Quyen Thi Le from the Electronic Service List in this case, by Plaintiff Nautilus Insurance Company. 
(Hsu, Linda) (Entered: 06/01/2016) 

................ _ .......................... .. 
ORDER granting~ Motion to Remove Attorney Quyen Thi Le from Electronic Service List. Signed by Magistrate Judge George 
Foley, Jr on 6/2/2016. (Copies have been distributed pursuant to the NEF - AF) (Entered: 06/03/2016) 

STIPULATION FOR EXTENSION OF TIME (Second Request) re 32 , 45 Motions for Partial Summary Judgment by Plaintiff Nautilus 
Insurance Company. (Hsu, Linda) Docket entry relationships added on 6/3/2016 (DKJ). (Entered: 06/03/2016) 

ORDER ON STIPULATION Granting 58 STIPULATION FOR EXTENSION OF TIME (Second Request) to Respond/Reply re 32 
MOTION for Partial Summary Judgment (Replies due by 6/24/2016); and 1.5.. Counter MOTION for Partial Summary Judgment 
(Responses due by 6/24/2016. Replies due by 7/25/2016). Signed by Judge Jennifer A. Dorsey on 616116. (Copies have been distributed 
pursuant to the NEF - JM) (Entered: 06/06/20 I 6) 

60 RESPONSE to 45 Motion for Partial Summary Judgment, filed by Plaintiff Nautilus Insurance Company. Replies due by 7/4/2016. 
(Hsu, Linda) (Entered: 06/24/2016) 

62 EXHIBIT(s) 12 to Index of Exhibits In Support of Nautilus' to 60 Response to 45 Motion for Partial Summary Judgment; filed by 
Plaintiff Nautilus Insurance Company. (Attachments:# l Exhibit 12)(Hsu, Linda) Modified on 6/27/2016 to add docket entr:y 
relationship (DKJ). (Entered: 06/24/20 I 6) 

63 REPLY to Response to 32 Motion for Partial Summary Judgment filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 
06/24/2016) 

https:/lecf. nvd .uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 518 
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REPLY to Response to 32 Motion for Partial Summary Judgment filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 
0612412016) 

REPLY to Response to 45 Motion for Partial Summary Judgment filed by Defendant Access Medical, LLC. (Green, L.) (Entered: 
0712512016) 

REQUEST for Judicial Notice re Q..Q Response to Motion; by Defendant Access Medical, LLC. (Green, L.) (Entered: 07/25/2016) 

DECLARATION of Jordan P. Schnitzer, Esq. by Defendant Access Medical, LLC. (Green, L.) (Entered: 07/25/2016) 

EXHIBIT(s) filed by Defendant Access Medical, LLC. (Attachments:# l Exhibit A- Order,# 2. Exhibit Emails)(Green, L.) (Entered: 
07/25/2016) 

REPLY to Response to 45 Motion for Partial Summary Judgment filed by Defendant Access Medical, LLC. (Green, L.) (Entered: 
0712612016) 

ORDER that 32 Nautilus's Motion for Summary Judgment is GRANTED and that 45 defendants' Motion for Summary Judgment is 
DENIED. The Clerk of Court is instructed to enter judgment for Nautilus and against defendants accordingly and CLOSE THIS CASE. 
Signed by Judge Jennifer A. Dorsey on 9/27/16. (Copies have been distributed pursuant to the NEF- MMM) (Entered: 09/27/2016) 

CLERK'S JUDGMENT in favor of plaintiff Nautilus Insurance Company against defendants Access Medical, LLC, Flournoy 
Management, LLC, and Robert Clark Wood, II. Signed by Clerk of Court, Lance S. Wilson on 9/27/16. (Copies have been distributed 
pursuant to the NEF - MMM) (Entered: 09/27/2016) 

BILL OF COSTS by Plaintiff Nautilus Insurance Company. Objection to Bill of Costs due by 10/28/2016. Tax Bill of Costs by 
11/4/2016. (Jakobson, Galina) (Entered: 10111/2016) 

73 FIRST MOTION for Relief re 11 Clerk's Judgment, filed by Plaintiff Nautilus Insurance Company. Responses due by 11111/2016. (Hsu, 
Linda). (Entered: 10/25/2016) 

74 DECLARATION of Richard Conrad re 'JJ.. FIRST MOTION for Relief re 11 Clerk's Judgment; filed by Plaintiff Nautilus Insurance 
Company. (Hsu, Linda) (Entered: 10/25/2016) 

75 DECLARATION of Linda Wendell Hsu re 73 FIRST MOTION for Relief re 11 Clerk's Judgment; filed by Plaintiff Nautilus Insurance 
Company. (Hsu, Linda) (Entered: 10/25/2016) 

76 DECLARATION of Kenneth Richard re 73 FIRST MOTION for Relief re 11 Clerk's Judgment; filed by Plaintiff Nautilus Insurance 
Company. (Hsu, Linda) (Entered: 10/25/2016) 

77 EXHIBIT(s) to 73 FIRST MOTION for Relief re 11 Clerk's Judgment; filed by Plaintiff Nautilus Insurance Company. (Attachments:# 
l Exhibit 1, # 2. Exhibit 2, #}Exhibit 3, #'.!.Exhibit 4, # 2 Exhibit 5, # !i. Exhibit 6 - Part I,# 1Exhibit6 - Part 2, # li Exhibit 7, # 9. 
Exhibit 8, # lQ Exhibit 9, # 11 Exhibit 10, # 12. Exhibit 11 - Part I,# U Exhibit 11 - Part 2, # H Exhibit 12, # 12 Exhibit 13, # l!i. 
Exhibit 14, # 11 Exhibit 15)(Hsu, Linda) (Entered: 10/25/2016) 

78 NOTICE of In Camera Review Submission re: 73 FIRST MOTION for Relief re 11 Clerk's Judgment; filed by Nautilus Insurance 
Company. (Hsu, Linda) (Entered: 10/25/2016) 

'fl. ERROR: Document filed in error, wrong event selected by attorney. CORRECTION: Attorney correctly refiled document as 
Objection fill . Document 79 terminated as filed in error. 

MOTION fer Magistrate Jttdge te Reconsider Magistrate Judge Order; filed b) Defendants Aeeess Medical, LLC, Rebert Clark Weed, 
·II. Responses dtte b) 11111/2016. (Green, L.) Modified on 10/27/2016 (RFJ). (Entered: 10/25/2016) 

80 • OBJECTIONS re LR lB 3-1 or MOTION for District Judge to Reconsider Order by Defendants Access Medical, LLC, Robert Clark 

lU 

82 

83 

84 

85 

86 

: Wood, II. Responses due by 11111/2016. (Attachments:# l Exhibit Exhibit A - Access's First Set of Form Interrogatories,# 2. Exhibit 
Exhibit B - Access's First Set of Requests for Admission,#} Exhibit Exhibit C - Mr. Wood's First Set of Form Interrogatories,#'.!. 
Exhibit Mr. Wood's First Set of Requests for Admission)(Green, L.) (Entered: 10/25/2016) 

NOTICE: of Docket Correction to 79 Motion: 

ERROH: Wrong Motion event selected by Attorney L. Renee Green. 

CORR FC'rtC.lN: Motion was conectly refiled as 80 OBJECTIONS. Motion 79 was terminated as filed in enor. (no image attached) 
(RF J) (Entered: I 0/27/2016) 

OBJECTIONS re LR IB 3-1 or MOTION for District Judge to Reconsider Order; filed by Defendant Flournoy Management, LLC. 
Responses due by 11/13/2016. (Harper, James) (Entered: 10/27/2016) 

OBJECTION to 72 Bill of Costs; filed by Defendants Access Medical, LLC, Robert Clark Wood, II. Response to Objection to Bill of 
Costs due by 1116/2016. (Green, L.) (Entered: I0/27/2016) 

MOTION to Stay by Defendants Access Medical, LLC, Robert Clark Wood, II. (Green, L.) (Entered: 10127/2016) 

JO IND ER to 82 Objection to Bill of Costs, 83 Motion to Stay; filed by Defendant Flournoy Management, LLC. (Harper, James) 
(Entered 11/02/2016) 

REPLY to 72 Bill of Costs; filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 11/04/2016) 

RESPONSE to 83 Motion to Stay, filed by Plaintiff Nautilus Insurance Company. Replies due by 11/14/2016. (DKJ) (Entered: 
11/07/2016) 

NOTICE of Dockl't Correction to li2 Reply - Other: ERROR: Document should have been docketed as a separate entry pursuant to LR 
IC 2-2{b) which states: 

"For each type of relief" requested or purpose of the document. a separate documcnl 111us1 be filed and a separate event must be sclcctc·d 
for that document" . 

https://ecf.nvd. uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 618 
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CORRECTION: Cou11 docketed the additional cause of action as 86 RESPONSE to 83 Motion to Stay. (no image attached)(DKJ) 
Modified docket text on 1117/2016 IDKJ). (Entered: 11107/2016) 

RESPONSE to 80 Objections re LR IB 3-l or Motion for District Judge to Reconsider Order,, filed by Plaintiff Nautilus Insurance 
Company. Replies due by 11/21/2016. (Hsu, Linda) (Entered: 11/11/2016) 

DECLARATION of Linda Wendell Hsu re RQ Objections re LR 18 3-1 or Motion for District Judge to Reconsider Order, filed by 
Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 11/J 112016) 

EXHIBIT(s) to 87 Response to Motion; filed by Plaintiff Nautilus Insurance Company. (Attachments:# 1 Exhibit A,# l Exhibit B) 
(Hsu, Linda) (Entered: 11111/2016) 

RESPONSE to fil Objections re LR IB 3-1 or Motion for District Judge to Reconsider Order, filed by Plaintiff Nautilus Insurance 
Company. Replies due by 11/24/2016. (Hsu, Linda) (Entered: 11114/2016) 

RESPONSE to 73 Motion, filed by Defendants Access Medical, LLC, Robert Clark Wood, II. Replies due by l l/24/2016. 
(Attachments:# 1 Exhibit,# l Exhibit, II .l Exhibit, II:!. Exhibit)(Green, L.) Modified docket entry relationship on 11/15/2016 (DKJ). 
(Entered: 11/14/2016) 

DECLARATION of Jordan Schnitzer by Defendants Access Medical, LLC, Robert Clark Wood, II. (Green, L.) (Entered: l l/14/2016) 

ERROR lnconect event selected by attorney. CORRECTION:Attorney advised to refile using the appropriate event. 

REPLY to Response to 83 Motion to Stay filed by Defendants Access Medical, LLC, Robert Clark Wood, II. (Green, L.) (Entered: 
11/14/2016) 

NOT!CL Attorney Action Required to 93 Response to Motion. ERROR Inconect event selected by attorney. CORRECTION: 
Attorney L. Renee Green advised to refile using the appropriate event "Motion for Reconsideration". (no image attached)(DKJ) 
(Entered: 11115/2016) 

RESPONSE to 73 FIRST MOTION for Relief filed by Defendants Access Medical, LLC, Robert Clark Wood, II. Replies due by 
l 11/25/2016. (Attachments: II l Exhibit, II l Exhibit, II .l Exhibit, II:!. Exhibit, II 2 Declaration)(Green, L.) Modified docket entry 
relationship on l l/15/2016 IDKJ). (Entered: 11/15/2016) 

RESPONSE to fil Objections re LR 18 3-1 or Motion for District Judge to Reconsider Order, filed by Defendants Access Medical, 
LLC, Robert Clark Wood, II. Replies due by l l/25/2016. (Attachments: II l Exhibit,# l Exhibit,# .l Exhibit, II:!. Exhibit, II 2 
Declaration)(Green, L.) (Entered: 11/15/2016) 

REPLY to Response to 80 Objections re LR 18 3-1 or Motion for District Judge to Reconsider Order filed by Defendants Access 
Medical, LLC, Robert Clark Wood, II. (Attachments:# l Exhibit, II l Exhibit, II .l Declaration)(Green, L.) Modified docket entry 
relationship on 11/22/2016 (DKJ). (Entered: 11/21/2016) 

.JOINDER re: 99 REPLY to Response to 80 Objections; filed by Defendant Flournoy Management, LLC. (Harper, James) Court 
Modified entry to properly establish docket entry relationship pursuant to LR IC 2-2(d) on 11/22/2016 (RFJ). (Entered: 

• 11/22/2016) 

REPLY to Response to 73 Motion filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: 11/23/2016) 

ORDER. IT IS HEREBY ORDERED, ADJUDGED, and DECREED that 80, fil the defendants' motions for reconsideration are 
DENIED. IT IS FURTHER ORDERED that 73 Nautilus's motion for relief is DENIED. IT IS FURTHER ORDERED that 83 
defendants' motion to stay is DENIED as moot. 
Signed by Judge Jennifer A. Dorsey on 5/18/17. (Copies have been distributed pursuant to the NEF - ADR) (Entered: 05/18/2017) 

COSTS TAXED in amount of $420.00 against Defendants re 72 Bill of Costs. (AF) (Entered: 06/02/2017) 

CLERK'S MEMORANDUM regarding taxation of costs - ill Costs Taxed, 72 Bill of Costs. (AF) (Entered 06/02/2017) 

NOTICE OF APPEAL as to ill ORDER, filed by Plaintiff Nautilus Insurance Company. filing fee$ 505, receipt number 0978-
4653309. E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit. (Hsu, Linda) (Entered: 06/16/2017) 

NOTICE of Association of Counsel by Jordan P Schnitzer on behalf of Defendants Access Medical, LLC, Robe1i Clark Wood, II. 
(Schnitzer, Jordan) (Entered: 06/16/2017) 

NOTICE OF APPEAL as to ill ORDER, filed by Defendants Access Medical, LLC, Robert Clark Wood, II. Filing fee$ 505, receipt 
number 0978-4655488. E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit. (Kravitz, Martin) (Entered: 06/19/2017) 

NOTICE OF APPEAL as to 102 ORDER, filed by Defendant Flournoy Management, LLC. Filing fee$ 505, receipt number 0978-
4655719. E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit. (Harper, James) (Entered: 06/19/2017) 

USCA ORDER for Time Schedule as to lQ2 Notice of Appeal filed by Nautilus Insurance Company. USCA Case Number 17-16265. 
(MR) (Entered: 06/28/2017) 

USCA ORDER for Time Schedule as to lQ2 Notice of Appeal filed by Nautilus Insurance Company, I 08 Notice of Appeal filed by 
Flournoy Management, LLC, .LQ1 Notice of Appeal filed by Access Medical, LLC, Robert Clark Wood, II. USCA Case Number 17-
16265, 17-16272 Cross Appeals. (JM) (Entered: 06/21/2017) 

USCA ORDER for Time Schedule as to lQ2 .LQ1 lQ.8 Notices of Appeal/Cross-Appeals. USCA Case Numbers 17-16273 and 17-
16265. (MMM) (Entered: 06/30/2017) 

TRANSCRIPT DESIGNATION by Defendants Access Medical, LLC, Robert Clark Wood, II re .LQ1 Notice of Appeal. Transcripts are 
NOT required for this appeal. (Kravitz, Martin) (Entered: 06/21/2017) 

https://ecf.nvd .uscourts.gov/cgi-bin/DktRpt.pl?991206312704 76-L_ 1_0-1 7/8 
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ill TRANSCRIPT DESIGNATION by Defendant Flournoy Management, LLC re I 08 Notice of Appeal. Transcripts are NOT required for 
this appeal. (Harper, James) (Entered: 06/27/2017) 

ill TRANSCRIPT DESIGNATION by Plaintiff Nautilus Insurance Company re lQ2 Notice of Appeal. Transcripts are NOT required for 
this appeal. (Hsu, Linda) (Entered: 06/29/2017) 

Emergency MOTION APPLICATION AN ORDER DIRECTING NINTH CIRCUIT TO GRANT OR ENTERTAIN MOTION FOR 
RELIEF FROM JUDGMENT PURSUANT TO RULE 60(b)(2) by Defendants Access Medical, LLC, Robert Clark Wood, IL 
Responses due by 8/22/2017. (Green, L.) Corrected image ill attached on 8/8/2017 (DKJ). (Entered: 08/08/2017) 

NOTICE of Corrected Image/Document re ill Motion, by Defendants Access Medical, LLC, Robert Clark Wood, IL (Service of 
corrected image is attached). (Attachments: # l Declaration L Renee Green, # 2 Exhibit A - Ltr from Linda Hsu dated 1117/2016, # l 
Exhibit B - Ltr from Renee Green dated 7/28/17, # :1: Exhibit C - Emails,# 2 Exhibit D- Ltr from Linda Hsu dated 7/6/l 7)(Green, L) 
(Entered: 08/08/2017) 

MOTION Application for Order Directing or Indicating to the United States Court of Appeals for the 9th Circuit that the District Court 
Will Grant or Entertain Motion for Relief From Judgment Pursuant to Rule 60(b )(2) by Defendants Access Medical, LLC, Robert Clark 
Wood, IL Responses due by 8/22/20 I 7. (Attachments: # l Declaration L Renee Green,# 2 Exhibit A - Motion for Relief from 
Judgment,# l Exhibit A - Ltr from Linda Hsu dated 1117/2016, # :1: Exhibit B- Ltr from Renee Green dated 7/28/2017, # 2 Exhibit C -
Emails, # .Q Exhibit D - Ltr from Linda Hsu dated 716120 I 7)(Green, L) (Entered: 08/08/2017) 

ill ORDER that ill Application for an order indicating that the district court will entertain a motion for relief from judgment is DENIED. 
FURTHER ORDERED that ill Motion for emergency order shortening time is DENIED. Signed by Judge Jennifer A. Dorsey on 
8/ 11 /17. (Copies have been distributed pursuant to the NEF - MMM) (Entered: 08/14/2017) 

ll..9. · JOINDER to fil-ill Emergency MOTION APPLICATION AN ORDER DIRECTING NINTH CIRCUIT TO GRANT OR 
ENTERTAIN MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO RULE 60(b)(2), filed by Defendant Flournoy 
Management, LLC. (Harper, James) Modified docket entry relationship on 8/15/2017 (TR). (Entered: 08/14/2017) 

NOTICE OF APPEAL as to ill Order on Motion,,,,, by Defendants Access Medical, LLC, Robe1i Clark Wood, IL Filing fee$ 505, 
receipt number 0978-4766302. E-mail notice (NEF) sent to the US Comi of Appeals, Ninth Circuit. (Kravitz, Martin) (Entered: 
09/08/2017) 

NOTICE OF APPEAL as to ill Order on Motion,,,,, by Defendant Flournoy Management, LLC. Filing fee$ 505, receipt number 
0978-4 767543. E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit. (Harper, James) (Entered: 09/11/20 I 7) 

09/ 12/2017 USCA ORDER for Time Schedule as to ill Notice of Appeal filed by Flournoy Management, LLC. USCA Case Number 17-16842. 
(JM) (Entered: 09/12/2017) 

09/12/2017 USCA ORDER for Time Schedule as to 120 Notice of Appeal, filed by Access Medical, LLC, Robe1i Clark Wood, II. USCA Case 
Number 17-16840. (MR) (Entered: 09/13/2017) 

. 09/ 15/2017 NOTICE of Appearance by attorney Eric Sebastian Powers on behalf of Plaintiff Nautilus Insurance Company. (Powers, Eric) (Entered: 
09/ 15/2017) 

09/15/2017 : 125 [NOTICE OF RELATED CASES 2: I 7-cv-02393 by Plaintiff Nautilus Insurance Company. (Powers, Eric) (Entered: 09/15/2017) 
L .. 

PACER Service Center 

Tran.sact_ion_ Receipt 

11PACEJi_----·--r·------------- I0/2E~017lli40 34 c 
i Login: sb0433 'IChcnt Code: 13892-35805 
i . ... ::.; ... :~ .. , •. ,<"~··~.····"·--······ ······--· 

Docket Search ;f2:1 s-cv-00321-JAD-
Rc~o11 __ Criteria: :1c1wF 

112 --T~st~ - ,~11-;0-·-····-····-··-····-··-··o····· 
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CERTIFICATE OF SERVICE 

I hereby certify that on October 25, 2017, I electronically filed Nautilus 

Insurance Company's Excerpts of Record (Volumes 1through4) to the Clerk of 

the Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system. 

Participants in the case who are registered CM/ECF users will be served by 

the appellate CM/ECF system. 

DATED: October 25, 2017 Selman Breitman LLP 

By: s/ P~SwU;th; 
Pamela Smith 
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CERTIFICATE OF SERVICE

I hereby certiff that I am an employee of SELMAN BREITMAN LLP and

on the 20th day of November,2019, a true and correct copy of the above and

foregoing document was e-filed and e-served on all registered parties to the

Supreme Court's electronic filing system and by United States First-Class mail to

all unregistered parties as listed below:

Martin Kravitz
L. Renee Green
Ikavitz, Schnitzer & Johnson
8985 S. Eastern Ave., Suite 200
Las Vegas, NV 89123
mkr av itz@ksj attorney s . c o m
rgreen@ksj attorne)¡s. com
Attorneys Robert Clark Wood, II and
Access Medical, LLC

James E. Harper
Taylor G. Selim
Harper I Selim
1707 Village Center Circle, Suite 140

Las Vegas, NV 89134
eservrce .com

Jordan Schnitzer
The Schn itzer Law Firm
9205 W. Russell Road, Suite 240
Las Vegas, NV 89148
Jordan@the schnitzerl awfirm. com
Attorney for Robert Clark'Wood, II and

Access Medical, LLC

Attorneys for Flournoy Management
Company,LLC

/s/ Bonnie Kerkhoff Juarez
BONNIE KERKHOFF JUAREZ

An Employee of Selman Breitman LLP




