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SEL M A N 33 New Montgomery, Sixth Flaor

¢ - San Francisco, CA 94105-4537
» BREITMAN LLP Telephone 415,979.0400

ATTORNEYS Facsimile 415.979.2099

www.selmanbreitman.com

tinda Wendell Hsu
415.979.2024
Ihsu@selmaniaw.com

April 5, 2016

Via Email and Certified Mail, Return Receipt Requested

Jordan Schnitzer, Esq,

Kravitz, Schnitzer & Johnson

8985 South Eastern Avenue, Suite 200
Las Vegas, NV 89123

Re:  Nautilus Ins. Co. v. Access Medical, LLC, et al., United States District Court, District
of Nevada, Case No. 2:15-cv-00321-JAD-GWF ("Coverage Action");
Switzer v. Flournoy Management, LLC, et al., Fresno County Superior Court, Case
No, 11 CE CG 04395 ("Underlying Action")

Our File No, . 389235805

Insureds : Access Medical, LLC

Claim No. 1 10073578

Policy No. . BN952426 (1/15/2011 to 1/15/2012)

Dear Mr. Schnitzer:

As you are aware, our firm is coverage counsel for Nautilus Insurance Company ("Nautilus")
with respect to the above-captioned matters, On behalf of Nautilus, we are writing to confirm
that Nautilus has reserved the right to demand that Access Medical, LLC ("Access"), Robert
Clark Wood, II ("Wood"), and Flournoy Management, LLC ("Flournoy") (collectively
"Insureds") reimburse Nautilus for defense fees and costs which Nautilus has incurred in defense
of each of the Insureds in the Underlying Action. The purpose of bringing this matter to your
attention is to encourage the Insureds to attempt to settle the Underlying Action before additional
defense fees and costs are incurred,

As set forth in its reservation of rights letters dated May 19, 2014 and October 2, 2014 to Access
and Wood, and its October 14, 2014 reservation of rights to Flournoy, Nautilus expressly
reserved the right to seek reimbursement for any and all attorney fees, expert fees, defense costs,
indemnification payments and any other litigation-related expenses that it pays in connection
with the Insureds' defense and indemnification of the Underlying Action if it is determined that
coverage is not available under the Nautilus Policy.

Under Nevada law, an insurer has a right to demand reimbursement of defense fees and costs
expended in providing a defense if the insurer expressly reserved the right to reimbursement of
defense fees for uncovered claims and there is a clear understanding between the parties that the
insurer reserved the right to reimbursement of defense fees and costs. Capitol Indem. Corp. v.

3360672 3892‘3580E05Ange|es « SanFrancisco « Orange County/Inland Empire + SanDiego + lLasVegas + Chicago
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SELMAN
QBREITMAN w

ATTORNEYS

Jordan Schnitzer, Esq.
April 5,2016
Page 2

Blazer, 51 F. Supp.2d 1080, 1090 (ID. Nev. 1999); see also Forum Ins. Co. v. Cty. Of Nye, No,
91-16724, 1994 WL 241384, at *2-3 (9th Cir. June 3, 1994) ("[A]cceptance of monies
constitutes an implied agreement to the reservation” of the insurer's right to seek reimbursement
for claims outside of the policy's coverage). Nautilus expressly reserved its right to seek
reimbursement of defense fees and costs in the May 19, 2014, October 2, 2014 and October 14,
2014 reservation of rights letters. Please consider this letter as additional notice that Nautilus
continues to reserve the right to pursue reimbursement of defense fees and costs incurred in
defense of the Insureds in the Underlying Action,

Pending in the Coverage Action (in the District of Nevada) is Nautilus's motion for partial
summary judgment, wherein Nautilus is seeking a declaration that Nautilus has no duty to defend
or indemnify any of the Insureds in the Underlying Action. Nautilus has a high likelihood of
succeeding on the merits of its summary judgment motion because it is undisputed that there are
no allegations or extrinsic evidence presented in the Underlying Action that potentially gives rise
to a duty to defend under the Nautilus Policy. Once the District Court grants Nautilus's motion
for partial summary judgment, Nautilus will file another motion secking rcimbursement of all
defensc fees and costs incurred in defending the Insureds in the Underlying Action,

Again, the purpose of sending this letter is to encourage the Insureds to attempt to resolve the
Underlying Action before additional defense fees and costs are incurred,

Please note that nothing in this letter abrogates, curtails, extinguishes, limits or lessens, or in any
other capacity restricts the reservation of rights asserted to date by Nautilus, including, but not
limited to, the rights reserved by Nautilus in its May 19, 2014, October 2, 2014 and Qctober 14,
2014 reservation of rights letters. Nautilus reserves all rights under the policy.

Please feel free to contact the undersigned if you have any questions.

Very truly yours,

— o) Cyys
\/”/M%ﬁ %@é&%
LINDA WENDELL HSU

LWH:qtl

cer Via Bnail and Certified Mail, Return Receipt Requested
James E. Harper, Esq.
HARPER LAW GROUP
1935 Village Center Circle
Las Vegas, NV 89134
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 237 of 267

GALINA KLETSER JAKOBSON
NEVADA BAR NO. 6708
LINDA WENDELL HSU

SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor

San Francisco, CA 94105-4537

Telephone:  415.979.0400

Facsimile:  415.979.2099

Email: gjakobson@sclmanbreitman.com
Email: thsu@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

NAUTILUS INSURANCE COMPANY,
Plaintiff,

V.

ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 1 of 5

CALIFORNIA BAR NO. 162971 PRO HAC VICE

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

Case No. 2:15-¢v-00321-JAD-GWF

DECLARATION OF KENNETH RICHARD
IN SUPPORT OF NAUTILUS INSURANCE
COMPANY'S MOTION FOR FURTHER
RELIEF UNDER 28 U.S.C.A. SECTION 2202
AWARDING (1) DEFENSE COSTS
NAUTILUS INCURRED IN THE
UNDERLYING ACTION, (2) PRE-
JUDGMENT INTEREST, AND (3) POST-
JUDGMENT INTEREST
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 238 of 267

Case 2:15-¢v-00321-JAD-GWF Document 76 Filed 10/25/16 Page 2 of 5

L, KENNETH D. RICHARD, declare as follows:

1. 1 am a Senior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). I
am an authorized agent for Nautilus for the purpose of making this declaration,

2. I am the claims person at Nautilus most familiar with and primarily responsible for
claim number 10073577 at issue in the underlying cross-complaint entitled "Cross-Complaint of
Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and derivative
claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3, 2013 in the
underlying action entitled Ted Switzer v. Flournoy Management, LLC, et al., Superior Court of
California, County of Fresno, Case No. 11CECG04395 ("SWitzer Cross-Complaint"), The Switzer
Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC ("Access")
and Flournoy Management, LLC ("Flournoy"), and insﬁred Robert Clark Wood, Il ("Wood")
(collectively "Insureds").

3, As a Senior Litigation Specialist, I have primary responsibility for maintaining the
documents in the claim file for claim number 10073577. As such, I have personal knowledge of
the facts contained in this declaration, either from my own personal knowledge or by reviewing
the Nautilus claim file relevant to this case. If called upon to testify, I could and would
competently testify thereto.

4, All of the documents referenced in this declaration are in Nautilus's files and were
kept by Nautilus in the ordinary course of Nautilus's business.

5. Nautilus assigned claim number 10073577 to Flournoy's insurance claim pertaining
to the Switzer Cross-Complaint,

6. Nautilus routinely audits the bills submitted to it by vendors, such as law firms and
makes deductions. For example, Nautilus makes deductions for excessive time spent on a
particular task, time spent on matters unrelated to the defense of its insureds or tasks that should
be performed by a paralegal or administrative assistant, Nautilus then payvs the remaining balance
due to the vendor after deductions. The total amount Nautilus has paid to date for defense costs
for claim number 10073577 is $142,310.52,

7. Hall Hieatt & Connely was hired as defense counsel for Flournoy in the underlying
2
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Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 3 of 5

action. Hall Hieatt & Connely submitted invoices to Nautilus for payment dated June 30, 2014 to
September 30, 2016, A true and correct copy of the invoices submitted by Hall Hieatt & Connely
to Nautilus for payment are attached to Nautilus's Index of Exhibits as Exhibit 11. The total
amount Nautilus paid Hall Hieatt & Connely was $71,973.75.

8. MeCormick Barstow acted as defense counsel for Flournoy priot to the
appointment of Hall Hieatt & Connely. McCormick Barstow submitted invoices to Nautilus for
payment dated May 2014 to September 2014, A true and correct copy of invoices submitted by
McCormick Barstow to Nautilus for payment are attached to Nautilus's Index of Exhibits as
Exhibit 12. The total amount Nautilus paid McCormick Barstow was $60,374.74,

9, Amy R. Lovegren-Tipton was hired as independent counsel for Flournoy, Amy R.
Love-Gren-Tipton submitted invoices to Nautilus for payment dated August 2015 to October
2016. A true and correct copy of invoices submitted by Amy R. Lovegren-Tipton to Nautilus for
payment are attached to Nautilus's Index of Exhibits as Exhibit 13. The total amount Nautilus
paid Amy R, Lovegren-Tipton is $9,962.00.

10, Nautilus never received a request from Flournoy to stop paying defense costs on its
behalf.

/i
1
"
i
1
/1
"
i
1
n
M
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1 11, On October 17, 2014, Nautilus issued a reservation of rights letter to Flournoy

2 | setting forth Nautilus's agreement to provide Flournoy with a defense of the Switzer Cross-

3 | Complaint, subject to a full and complete reservation of rights to disclaim coverage and withdraw
4 from defense, including the right to reimbursement of defense fees should it be determined that

5 | Nautilus has no duty to defend or indemnify Flournoy in the Switzer Cross-Complaint. A true and
6 | correct copy of the October 17, 2014 reservation of rights letter, bearing Bates number NIC-

7 000243 to NIC-000255, is attached to Nautilus's Index of Exhibits as Exhibit 14.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this)r%__ day of October, 2016, at Scottsdale, Arizona.

14

< KENNETH D. RICHARD
15 a,
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 241 of 267

Case 2:15-cv-00321-JAD-GWF Document 76 Filed 10/25/16 Page 5 of 5

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to
Local Rule 5.1, service of the foregoing DECLARATION OF KENNETH RICHARD IN
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER
RELIEF UNDER 28 U.S.C.A. SECTION 2202 AWARDING (1) DEFENSE COSTS
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT
INTEREST, AND (3) POST-JUDGMENT INTEREST , was served on the 25™ day of October,
2016 via the Court's CM/ECF electronic filing system addressed to all parties on the e-service list,

as follows:

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, I

James E. Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240
Facsimile: (702) 778-6600
E-mail: james@harperlawlv.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLC

L. Renee Green

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave,, Ste, 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: rgreen@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, 11

Taylor G. Selim

Hall Jaffe & Clayton

7425 Peak Drive

Las Vegas, NV §9128
Phone: (702) 316-4111
Facsimile: (702) 316-4114
Email: tselim@lawhjc.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLL.C

/s/ Pamela Smith

PAMELA SMITH
An Employee of Selman Breitman LLP
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GALINA KLETSER JAKOBSON
NEVADA BAR NO, 6708
LINDA WENDELL HSU

CALIFORNIA BAR NO. 162971 PRO HAC VICE

SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor

San Francisco, CA 94105-4537

Telephone:  415.979.0400

Facsimile: ~ 415.979.2099

Email: gjakobson@selmanbreitman.com
Email: thsu@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintiff,
V.
ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case No., 2:15-¢cv-00321-JAD-GWF

DECLARATION OF LINDA WENDELL
HSU IN SUPPORT OF NAUTILUS
INSURANCE COMPANY'S MOTION FOR
FURTHER RELIEF UNDER 28 U.S.C.A.
SECTION 2202 AWARDING (1) DEFENSE
COSTS NAUTILUS INCURRED IN THE
UNDERLYING ACTION, (2) PRE-
JUDGMENT INTEREST, AND (3) POST-
JUDGMENT INTEREST
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Case 2:15-cv-00321-JAD-GWF Document 75 Filed 10/25/16 Page 2 of 4

1
2 [, LINDA WENDELL HSU, declare as follows:
3 1, I am an attorney at law, duly licensed to practice before the courts of the State of

4 California and the United States District Court, Districts of California. I have been admitted as

5 pro hac vice counsel for this instant action, I am a Partner with the law firm of Selman Breitman

6 LLP, attorneys of record for Plaintiff Nautilus Insurance Company ("Nautilus") in this action. The

7 facts and documents identified in this declaration are known to me personally and were obtained

8 and prepared in the ordinary course of business in the representation of Nautilus in this matter,

9 The facts set forth herein are known to me personally, and if called upon to testify, I could and
10 would competently testify thereto.
11 2. On behalf of Nautilus and pursuant to its authority, Selman Breitman was retained
12 to investigate and evaluate Defendants Access Medical LLC, Robert Wood and Flournoy
13 Management LLC's tender to Nautilus for defense and indemnity of the underlying cross-cross-
14 complaint entitled "Cross-Complaint of Ted Switzer for Legal and Equitable Relief On Individual
15 Claims on His Behalf and Derivative Claims on Behalf of Nominal Defendant Flournoy
16 Management, LLC," filed on or about June 3, 2013, in Fresno County Superior Court, Case No. 11

17 CE 04395 JH (hereinafter "Underlying Action"). Selman Breitman is also coverage counsel for

Selman Breitman Lrp
ATTORNEYS AT LAW

18 Nautilus in this action.

19 3. Nautilus requested that our office review invoices submitted by Kravitiz, Schnitzer
20 & Johnson for payment. Our office sent a letter to Kravitiz, Schnitzer & Johnson explaining

21 deductions from the invoices for entries Nautilus declined to pay as non-covered and enclosing
22 payment in the amount of $10,013.50. A true and correct copy of the letter from my office to

23 Kravitiz, Schnitzer & Johnson is attached to Nautilus's Index of Exhibits as Exhibit 5.

24 4, On April 5, 2016, our office sent a letter to Kravitiz, Schnitzer & Johnson

25 confirming that Nautilus had reserved the right to demand that its insureds reimburse Nautilus for
26 defense fees and costs which Nautilus incurred in the defense of each of the Insureds in the

277 Underlying Action. A true and correct copy of the letter from my office to Kravitiz, Schnitzer &

28 Johnson is attached to Nautilus's Index of Exhibits as Exhibit 15.
2

352555.1 3892.35805
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Case 2:15-cv-00321-JAD-GWF Document 75 Filed 10/25/16 Page 3 of 4

1 S. Our office never received a request from any of the insureds to stop paying defense
2 costs on their behalf.

3 I declare under penalty of perjury under the laws of the United States of America that the
4 foregoing is true and correct,

5 Executed this 25" day of October, 2016, at San Francisco, California.

/s/ Linda Wendell Hsu
7 LINDA WENDELL HSU

9
10
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Case: 17-16265, 10/25/2017, 1D: 10631671, DktEntry: 16-3, Page 245 of 267

Case 2:15-cv-00321-JAD-GWF Document 75 Filed 10/25/16 Page 4 of 4

CERTIFICATE OF SERVICE

I hereby certify that I am an employec of SELMAN BREITMAN LLP and, pursuant to
Local Rule 5.1, service of the foregoing DECLARATION OF LINDA WENDELL HSU IN
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER
RELIEF UNDER 28 U.S.C.A. SECTION 2202 AWARDING (1) DEFENSE COSTS
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT
INTEREST, AND (3) POST-JUDGMENT INTEREST, was served on the 25" day of October,
2016 via the Court's CM/ECF electronic filing system addressed to all parties on the e-service list,

as follows:

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, 11

James E. Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240
Facsimile: (702) 778-6600
E-mail: james@harperlawlv.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLC

L. Renee Green

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave., Ste, 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: rgreen@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, I

Taylor G. Selim

Hall Jaffe & Clayton

7425 Peak Drive

Las Vegas, NV 89128
Phone: (702) 316-4111
Facsimile: (702) 316-4114
Email: tselim@lawhjc.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLC

/s/ Pamela Smith

PAMELA SMITH
An Employee of Selman Breitman LLP
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 1 of 6

GALINA KLETSER JAKOBSON
NEVADA BAR NO. 6708
LINDA WENDELL HSU

CALIFORNIA BAR NO. 162971 PRO HAC VICE

SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor

San Francisco, CA 94105-4537

Telephone:  415.979.0400

Facsimile: 415.979.2099

Email: gjakobson@selmanbreitman.com
Email: Ihsu@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintiff,
v.

ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case No. 2:15-cv-00321-JAD-GWF

DECLARATION OF RICHARD CONRAD IN
SUPPORT OF NAUTILUS INSURANCE
COMPANY'S MOTION FOR FURTHER
RELIEF UNDER 28 U.S.C.A. SECTION 2202
AWARDING (1) DEFENSE COSTS
NAUTILUS INCURRED IN THE
UNDERLYING ACTION, (2) PRE-
JUDGMENT INTEREST, AND (3) POST-
JUDGMENT INTEREST
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 2 of 6

1
2 I, RICHARD CONRAD, declare as follows:
3 1. I am a Senior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). 1

4 am an authorized agent for Nautilus for the purpose of making this declaration.
5 2. I am the claims person at Nautilus most familiar with and primarily responsible for
6 claim number 10067276 at issue in the underlying cross-complaint entitled "Cross-Complaint of
7 Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and derivative
8 claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3, 2013 in
9 the underlying action entitled Ted Switzer, v. Flournoy Management, LLC, et al., Superior Court
10 of California, County of Fresno, Case No. 1 1CECG04395 ("Switzer Cross-Complaint"). The
11 Switzer Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC
12 ("Access") and Flournoy Management, LLC ("Flournoy"), and insured Robert Clark Wood, II
13 ("Wood") (collectively "Insureds").
14 3. As a Senior Litigation Specialist, I have primary responsibility for maintaining the
15 documents in the claim file for claim number 10067276. As such, [ have personal knowledge of
16 | the facts contained in this declaration, either from my own personal knowledge or by reviewing

17 the Nautilus claim file relevant to this case. If called up on to testify, I could and would

Selman Breitman LLp
ATTORNEYS AT LAW

18 competently testify thereto,

19 4. All of thé documents referenced in this declaration are in Nautilus's files and were
20 kept by Nautilus in the ordinary course of Nautilus's business.

21 5. The total amount Nautilus paid as defense costs for claim number 10007276 is

22 $304,482.43.

23 6. Nautilus issued policy number NB952426 to named insured Access Medical LLC,
24 effective January 15, 2011 to January 15, 2012 ("Policy"). A true and correct copy of the Policy,
25 bearing Bates numbers NIC-000001 to NIC-000051, is attached to Nautilus's Index of Exhibits as
26 Exhibit 1.

27 7. Access and Wood tendered the Switzer Cross-Complaint to Nautilus. Nautilus

28 assigned claim number 10067276 to Access and Wood's insurance claim pertaining to the Switzer
‘ 2

352414.2 3892.35805
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 248 of 267
Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 3 of 6

1 Cross—Cémplaint.
2 8. On May 19, 2014, Nautilus issued a reservation of rights letter to Access and Wood
3 setting forth Nautilus's agreement to provide Access and Wood with a defense of the Switzer
4 Cross-Complaint, subject to a full and complete reservation of rights to disclaim coverage and
5 withdraw from defense, including the right to reimbursement of defenée fees should it be
6 determined that Nautilus has no duty to defend or indemnify Access and/or Wood in the Switzer
7 Cross-Complaint. A true and correct copy of the May 19, 2014 reservation of rights letter, bearing
8 Bates numbers NIC-000213 to NIC-000226, is attached to Nautilus's Index of Exhibits as Exhibit
9 2.
10 9, On October 2, 2014, Nautilus issued a supplemental reservation of rights letter to
11 Access and Wood. In this letter, Nautilus reiterated its full and complete reservation of rights to
12 disclaim coverage and withdraw from defense, including the right to reimbursement of defense
13 fees should it be determined that Nautilus has no duty to defend or indemnify Access and/or Wood
14 in the Switzer Cross-Complaint. Nautilus also advised Access and Wood of their option to select
15 independent counsel, A true and correct copy of the October 2, 2014 supplemental reservation of
16 rights letter, bearing Bates number NIC-000228 to NIC—000241,‘ is attached to Nautilus's Index of

17 Exhibits as Exhibit 3.

Selman Breitman Lrp
ATTORNEYS AT LAW

18 10.  Nautilus never received a request from Access and Wood to stop paying defense
19 costs on their behalf.

20 11.  Nautilus routinely audits the bills submitted to it by vendors and makes deductions.
21 For example, Nautilus makes deductions for excessive time spent on a pérticular task, time spent
22 on matters unrelated to the defense of its insureds or tasks that should be performed by a paralegal
23 or administrative assistant. Nautilus then pays the remaining balance due to the vendor after

24 deductions,

25 12.  Wild, Carter & Tipton was hired as independent couﬁsel for Access Medical and
26 Wood. Nautilus paid for invoices submitted by Wild, Carter & Tipton dated November 1, 2015 to

27 October 1, 2016. A true and correct copy of invoices' submitted by Wild, Carter & Tipton to

28 "' The invoices have been filed with redactions.

352414.2 3892.35805
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Case 2:15-cv-00321-JAD-GWF Document 74 Filed 10/25/16 Page 4 of 6

1 Nautilus for payment are attached to Nautilus's Index of Exhibits as Exhibit 4. The total amount

N

Nautilus paid Wild, Carter & Tipton under claim number 10067276 is $37,970.88.

3 13. Defendants' counsel (in this action, Kravitz, Schnitzer & Johnson submitted invoices
4 for payment to Nautilus for fees and costs incurred from October 21, 2013 through March 18,
5 2014. Nautilus sent the invoices to Selman Breitman to review. A true and correct copy of a letter
6 sent by Ms. Hsu to Kravitz, Schnitzer & Johnson explaining Nautilus's deductions from the
7 invoices and enclosing payment is attached to Nautilus's Index of Exhibits as Exhibit 5. The total
8 amount Nautilus paid Kravitz, Schnitzer & Johnson under claim number 10067276 is $10,013.50.
9 14, Wolf & Wyman LLP was hired as panel defense counsel for Access and Wood.

10 Nautilus paid Wolf & Wyman LLP at a rate of $170/hour for partners. Wolf & Wyman LLP

11 submitted invoices to Nautilus for payment dated June 24, 2014 to June 22, 2016. A true and

12 correct copy of the invoices submitted by Wolf & Wyman LLP for payment are attached to

13 | Nautilus's Index of Exhibits as Exhibit 6. The total amount Nautilus paid Wolf & Wyman LLP

14 under claim number 10067276 is $94,647.79.

15 15.  Gordon Rees replaced Wolf & Wyman LLP as defense counsel for Access and

16 Wood. Nautilus agreed to pay Gordon Rees a rate of $265/hour for partners and $225/hour for

17 associates. Gordon Rees submitted invoices to Nautilus for payment dated May 16, 2016 to

Selman Breitman LLp
ATTORNEYS AT LAW

18 August 25,2016. A true and correct copy of the invoices submitted by Gordon Rees for payment
19 arc attached to Nautilus's Index of Exhibits as Exhibit 7. The total amount Nautilus paid Gordon
20 Rees was $76,796.63,

21 16. A forensic accountant, Hemming Morse LLP, was hired by Gordon Rees to .aid in
22 | the defense of Access and Wood. Gordon Rees forwarded invoices from Hemming Morse LLP to
23 Nautilus for payment. A true and correct copy of the invoices for Hemming Morse LLP are

24 attached to Nautilus's Index of Exhibits as Exhibit 8. The total amount Nautilus paid Hemming
25 Morse LLP is $80,593.63.

26 17.  Nautilus also received invoices for Access and Wood's portion of costs incurred for
27 a discovery facilitator, Downing Aaron. A true and correct copy of the correspondence requesting

28 payment for Access and Wood's portion of the costs of the discovery facilitator is attached to
4

352414.2 3892.35805
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Case 2:15-cv-00321-JAD~GWF Document 74 Filed 10/25/16 Page 5 of 6

1 | Nautilus's Index of Exhibits as Exhibit 9. The total amount Nautilus paid for Downing Aaron is
2 1 $2,960.

3 18, Nautilus received an invoice from JAMS for Access and Wood's costs related to
4 | mediation, A true and correct copy of the invoice from JAMS is attached to Nautilus's Index of

5 Exhibits as Exhibit 10. The total amount Nautilus paid JAMS is $1,500.

7 I declare under penalty of perjury under the laws of the United States of America that the

8 foregoing is true and correct.

10 Executed misg_ﬁ”l day of October, 2016, at Scottsdale, Arizona.
11

- L

14 RICHARD CONRAD

15

ATTORNEYS AT LAW

16
17
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 251 of 267
Case 2:15-cv-00321-JAD-GWF Document 74. Filed 10/25/16 Page 6 of 6

CERTIFICATE OF SERVICE

[ hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to
Local Rule 5.1, service of the foregoing DECLARATION OF RICHARD CONRAD IN
SUPPORT OF NAUTILUS INSURANCE COMPANY'S MOTION FOR FURTHER
RELIEF UNDER 28 U.S.C.A, SECTION 2202 AWARDING (1) DEFENSE COSTS
NAUTILUS INCURRED IN THE UNDERLYING ACTION, (2) PRE-JUDGMENT
INTEREST, AND (3) POST-JUDGMENT INTEREST , was served on the 25" day of October,
2016 via the Court's CM/ECF electronic filing system addressed to all parties on the e-service list,

as follows:

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, 11

James E. Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240
Facsimile: (702) 778-6600
E-mail: james@harperlawlv.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLC

L. Renee Green

KRAVITZ, SCHNITZER & JOHNSON
8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: rgreen@ksjattorneys.com

Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WwOOD, 11

Taylor G. Selim

Hall Jaffe & Clayton

7425 Peak Drive

Las Vegas, NV 89128
Phone: (702) 316-4111
Facsimile: (702) 316-4114
Email: tselim@lawhjc.com

Attorneys for Defendant FLOURNOY
MANAGEMENT, LLC

/s/ Pamela Smith

PAMELA SMITH
An Employee of Selman Breitman LLP
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 252 of 267

Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 1 of 5

MPSJ

Galina Kletser Jakobson

Nevada Bar No. 6708

Linda Wendell Hsu (pro hac vice)
California Bar No. 162971

Quyen Thi Le (pro hac vice)
California Bar No. 271692
SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
Telephone:  415.979.0400
Facsimile: 415.979.2099
Email: gjakobson@selmanlaw.com
Email: lhsu@seclmanlaw.com
Email: qle@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintift,
V.
ACCESS MEDICAL, LI.C; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case No. - 2:15-¢v-00321-JAD-GWF

INDEX OF EXHIBITS IN SUPPORT OF
PLAINTIFF NAUTILUS INSURANCE
COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

February 24, 2015
November 18,2015
January 18, 2016
None set

Complaint Filed:
Discovery Cut-Off:
Motion Cut-Off:
Trial Date:

Filed concurrently with: Motion and
Memorandum of Points and Authorities;
Declaration of Dennis J. Curran; Declaration of
ILinda Wendell Hsu; and Request for Judicial
Notice
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 253 of 267

Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 2 of 5
1 Plaintiff Nautilus Insurance Company ("Nautilus") hereby submité the following Index of
2 Exhibits in support of its motion for partial summary judgment:
3
4 EXHIBIT | DESCRIPTION
5 1 The original complaint entitled "Complaint for Enforcement of Limited
Liability Company Member Information and Inspection Rights," filed in
6 the underlying action entitled Ted Switzer v. Flournoy Management, LLC,
Superior Court of California, County of Fresno, Case No, 11CECG04395,
7 filed on December 27, 2011 (hereinafter "Underlying Action").
8 Request for Judicial Notice 9 1.
9
10 2. The "Second Amended . Cross-Complaint of Flournoy" filed in the
A 1 Underlying Action on or about November 16, 2012,
-
1 12' Request for Judicial Notice ) 2.
Sz
& - 13
RR™ 3. The "Wood's Second Amended Cross-Complaint” filed in the Underlying
8 2 14 Action on or about August 31, 2015.
2l
Cé g 15 Request for Judicial Notice { 3.
‘é S 16
) 17 4 The "Judgment of Dismissal Re The Second Amended Cross-Complaint
wn 8 of Flournoy Management, LL.C" filed in the Underlying Action on August
31,2015,
19 Request for Judicial Notice ¥ 4.
20
21 3. The "Cross-Complaint of Ted Switzer For Legal And Equitable Relief On
0 Individual Claims On His Behalf And Derivative Claims On Behalf Of
Nominal Defendant Flournoy Management, L.LC" filed in the Undetlying
23 Action on or about June 3, 2013,
4 Request for Judicial Notice § 5.
25 -
26 |
27
28
1
329382.1 3892.35805

Page 500
NV Sup Ct CQ - Joint Appendix00563
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Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 3 of 5
1
EXHIBIT DESCRIPTION
5 !
6. Nautilus's reservation of rights letter issued to Defendant Access Medical
3 LLC, dated May 19, 2014, and bearing Bates numbers NIC-000213 to
NIC-000226.
4
Declaration of Dan Curran § S.
5
6
7. Nautilus's supplemental reservation of rights letter issued to Defendant
7 Access Medical LLC, dated October 2, 2014, and bearing Bates numbers
g NIC-000228 to NIC-000241.
o Declaration of Dan Curran § 6.
10
8. Nautilus's reservation of rights letter issued to Defendant Flournoy
fj 11 Management LLC, dated October 17, 2014, and bearing Bates numbers
- 1 NIC-000243 to NIC-000255.
= .
© 2 3 Declaration of Dan Curran § 7.
gz
) ¢ 14
Q“i i 9. Nautilus policy number BN952426 to named insured Access Medical
~ 15 LLC, effective January 15, 2011 to January 15, 2012, bearing Bates
o 2 numbers NIC-000001 to NIC-000051.
© o 16
£ Declaration of Dan Curran § 8.
= 17
w2
18
10. A series of emails sent by Ms. Jacquie Weide, Operations Manager of
19 Access, to Deborah Fanning at Santa Barbara Cottage Hospital, bearing
20 Bates number NIC-000349 to NIC-000350.
) Declaration of Linda Wendell Hsu § 3.
22
11. The "Law And Motion Minute Order" filed in the Underlying Action on
23 or about August 13, 2015.
24 Request for Judicial Notice § 6.
25
26
27
28
2
329382.1 3892.35808
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 255 of 267

Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 4 of 5
1 DATED: January 15, 2016 SELMAN BREITMAN LLP
2
3 By:  /s/Linda Wendell Hsu
Galina Kletser Jakobson
Nevada Bar No. 6708
Linda Wendell Hsu (pro hac vice)
5 California Bar No. 162971
Quyen Thi Le (pro hac vice)
6 California Bar No. 271692
33 New Montgomery, Sixth Floor
7 San Francisco, CA 94105-4537
Phone: 415.979.2066
Facsimile: 415.979.2099
Attorneys for Plaintiff NAUTILUS
9 INSURANCE COMPANY
10
= 11
. 12
S
= 5013
= 14
=5
Mz 15
S5 s
E <
o 17
w2
18
19
20
21
22
23
24
25
26
27
28
3
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 256 of 267

Case 2:15-cv-00321-JAD-GWF Document 36 Filed 01/15/16 Page 5 of 5

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to
Local Rule 5.1, service of the foregoing INDEX OF EXHIBITS IN SUPPORT OF PLAINTIFF
NAUTILUS INSURANCE COMPANY'S MOTION FOR SUMMARY JUDGMENT, was served

this 15" day of January 2016, via the Court's CM/ECF electronic filing system addressed to all

partics on the e-service list, as follows:

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON,
CHTD.

8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com
Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, 11

James E, Harper

HARPER LAW GROUP

1935 Village Center Circle

Las. Vegas, NV 89134

Phone: (702) 948-9240

Facsimile: (702) 778-6600

E-mail: james@harperlawlv.com
Attorneys for Defendants FLOURNOY
MANAGEMENT, I.LI.C

/s/ Linda Wendell Hsu

LINDA WENDELI, HSU
An Employee of Sclman Breitman LLP
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 258 of 267

PR

Karen Jones

From: Jacquie Weide <jacquie.weide@gmail.com> N
Sent: Monday, July 25, 2011 €15 PM

To: Deborah Fanning

Subject: Re: Contract Information

Hi Deborah-

‘We use Alphatec Spine products. Alphatec Spine is located in Carisbad, CA and manufactures all of their products onsite. 1believe Dr. Early & Dr.

Kahmann were using Alphatec's implants but their Distributor in the California area is now banned from selling Alphatec implants. We are in Las

Vegas and have been using their products here for 2 years. Alphatec recently contacted us and asked that we take over the Califormia region as well.

I am currently contracted with all of the large facilities in Las Vegas and I know that the Matenials Managers here can attest to our affordability (we

are always lower than Stryker, Medtronics, etc.) and professionalism. I would be happy to send you anything you need regarding 501k, etc. if you
are not familiar with Alphatec.

1 know many of the hospitals I work with now have construct pricing. If so, can you please send me that information and I will be happy to put
together a price catalog, W9, and liability insurance package for your review. Thank you very much!

Jacquie Weide
On Monm, Jul 25, 2011 at 5:22 PM, Deborah Fanning <dfanping@sbch org> wrote:

Hello Jacquie,

i am the Clinical Manager of Materials for Surgery at SBCH. Which Doctor is interested in using your spinal implants? | would iike to see
information related to the products you carry, FDA appraval, cost analysis and so forth. ‘Which company (manufacturer) are you representing, we
are familiar with most, have not heard of your organization Access Orthopedic Medical Group.

Have a good evening,

Deborah

¢ o zabed 9T/SGT/TOPAII4 OT-9€ WewWndod JMOD-AV(-TZEO0-AI-GT:¢ 8SBD

Page 505

NV Sup Ct CQ - Joint Appendix00568



0GE000-OIN

801000

Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 259 of 267

PR T

Deborah Femming, RN CNOR
Clinical Manager Materials, Surgery
Santa Barbara Cottage Hospital

Tel: 805-560-7482

Fax 800-069-1480

dfanning@sbchors

From: Jacquie Weide {mailto:jacquie.weide@gmail.com}
Sent: Monday, July 25, 2011 4:27 PM

To: Deborah Fanning

Subject: Contract Information

Hi Ms. Fanning-

I am interested in obtaining a contract with your facility to provide spinal implants. Would you be the person I need to speak with? Thank you!

Jacquie Weide
Access Orthopedics Medical Goup

Operations Manager

glo¢cabed 9T/ST/TOPSli4 0T-9€ JUBWNI0d  4MO-AVL-TZEO0-A-GT:Z 8seD
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EXHIBIT 11
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 261 of 267
Case 2:15-cv-00321-JAD-GWF Document 36-11 Filed 01/15/16 Page 2 of 8

SUPERIOR COURT OF CALIFORNIA » COUNTY OF FRESNO
Civil Department - Non-Limited

TITLE OF CASE;
Ted Switzer vs Flournoy Management

Case Number:

LAW AND MOTION MINUTE ORDER v 11CECG04395
Hearing Date: August 13, 2015 Hearing Type: Motion- Strike/ Demurrer
Department; 501 Judge/Temporary Judge: Mark Snauffer
Court Clerk: L. Whipple Reporter/Tape: Not Reported
Appearing Parfies:
Platinfiff: Defendanti:
Counsel: Counsel:

]

[] continued to [ ] set for at Dept. for
L] submitted on points and authorities with/without argument. D Matter is argued and submitted.

[ ] upon filing of points and authorities. _
[j Motion is granted D in part and denied in part. D Motion is denied D with/without prejudicé.

[ ] Taken under advisement,

ﬂ Demurrer D overruled D \s}z:;amed days to D answer D amend

[X] Tentative ruling becomes the order of the court.

E(] Pursuant to CRC 391{a) and CCP section 1019.5(a), no further order is necessary. The minute order adopting
the tentative ruling serves as the order of the court.

Dﬂ Service by the clerk will constitute notice of the order.

[)_(j See altached copy of Tentative Ruling.

[:l Judgment debtor sworn and examined.
D Judgment debtor failed to appear.
Bench warrant issued in the amount of §
Judgment: .
D Money damages [ ] pefault D Cther entered in the amount of:
Principal $ Interest $ Costs $ Attorney fees $ Total §
[] claim of exemption [ ] granted [_] denied. Court orders withholdings modified to $ per

Further, court orders: .
[:] Monies held by levying officer fo be [:] released to judgment credifor. [:] returned to judgment debtor.

[:] $ ___ tobereleased to judgment creditor and balance retumed to judgment debtor.
[ ] Levying Officer, County of , notified. L] writtoissue
D Notice to be filed within 15 days, ' L___] Restitution of Premises
D Other:
BCV-14 E11-01

Mandatory Form LAW AND MOTION MINUTE ORDER
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Case 2:15-cv-00321-JAD-GWF Document 36-11 Filed 01/15/16 Page 3 of 8

(20) Tentative Ruling
Re: © Swifzer v, Flournoy Management, LLC, et al,, Superior

Court Case No. 11CECG04395
Hearing Date: August 13, 2015 (Dept. 501)
Motion: Demurrers and Motions to Strike Answers to Ted
Switzer's Cross-Complaint
Tentative Ruling:
To sustain the demurrers to the second through twentieth affrmative
defenses of Robert Wood's Answer to Switzer's Cross-Complaint, with leave to
amend as to the second through eighteenth affrmative defenses only. (Code

Civ. Proc. § 430.20(q).)

To sustain the demurrer to all twenty affirmative defenses in Flournoy

Management's Answer to Switzer's Cross-Complaint, with leave to amend

granted only as to the nineteenth affirmative defense. (Code Civ. Proc. §
430.20(a).) To take the motion to strike off calendar as moot in light of the ruling
on the demurrer. ' . '

* To take the demurrer fo the McCormick cross-defendants' answer off
calendar in fight of the filing of an amended answer on June 29, 2015. (Code
Civ. Proc. § 472.)

Where leave to amend is granted, the amended pleading may be filed
within 10 days of service of the order by the clerk. All new dllegations shall be
placed in boldface type.

Explanation:

Wood filed a response stating that he does not oppose the demurrer,
agreeing to sustaining of all demurrers, including without leave to amend as to
the nineteenth and twentieth affirmative defenses,

The demurrers to the first through eighteenth affrmative defenses asserted
by Flournoy are sustained because the Cross-Complaint asserts no cause of
action against, allege no liability and seeks no relief against Flournoy. Though
nominally named as a defendant, Flournoy is actually a plaintiff in the eyes of
the law. (Blue Water Sunset, LLC v. Markowitz (2011) 192 Cal.App.4th 477, 489.)

" As a nominal defendant, an LLC is permitted to argue that the claimant lacks

standing to file a derivative action, but is prohibited from defending the action
on the merits (such as asserting the statute of limitations or arguing that any of
the claims are factually deficient). That is because such claims, raised by
demurrer, may be asserted only by the party against whom the complaint was

1
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fled. (Id. at fn. 12.} It stands to reason that if a nominal defendant cannot raise

such defenses by way of demurrer, it cannot either by way of answer.

The nineteenth affirmative defense alleges that Switzer failed to take the
steps necessary and failed to provide written notice as required under
Corporations Code section 800, and the claim is therefore barred. Section 800
governs the filing of derivative claims on behalf of corporations. The filing of
derivative claims on behalf of limited liability companies, such as Fournoy, is
governed by Corporations Code section 17501, Accordingly, the nineteenth
affirmative defense fails to state facts sufficient to state an cfﬂrmoﬂve defense.
(Code Civ. Proc, § 430.20.)

The twentieth affirmative defense is not an affirmative defense at oil.
Flournoy merely reserves the right to plead additional affirmative defenses, yet
unstated,

Pursuant to Cal. Rules of Court, Rule 3.1312(a) and Code Civ. Proc. §
019.5(a), no further written order is necessary. The minute order adopting this
tentative ruling will serve as the order of the court and service by the clerk will
constitute notice of the order.

Tentative Ruling W /
Issued By: on ( /»‘l//S‘"

" (Judge'{initials) (Ddte)
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SUPERIOR COURT OF CALIFORNIA » COUNTY OF FRESNO FOR COURT USE ONLY
Civil Department - Non-Limited
1130 "O" Street

Fresno, CA 93724-0002
{559)457-1900

TITLE OF CASE:
Ted Switzer vs Flournoy Management

, CASE NUMBER: '
CLERK'S CERTIFICATE OF MAILING 11CECG04395

Nome and address of person served: Gregory L. Altounian
Attorney at Law
295 West Cromwell Ave Ste. 104
Fresno CA 93711

CLERK'S CERTIFICATE OF MAILING

[ certify that | am not a party 1o this cause and that a frue copy of Minute Order/ Tentative Ruling was mailed first
class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed

at Fresno, Cdlifornia, on:

Date: August 14, 2015 Clerk, by NiAn 2 , Deputy
Mesantfrrfoh

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711

Jay A, Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401

Stephen T. Clifford, Clifford & Brown, Bank of America Building, 1430 Truxtun Ave Ste, 200, Bakersfield CA 93301
Jordan P, Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHID, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, vine CA 92612-7531

BGN-06 R09-00 : - CLERK'S CERTIFICATE OF MAILING

Page 511

NV Sup Ct CQ - Joint Appendix00574



Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-3, Page 265 of 267
Case 2:15-cv-00321-JAD-GWF Document 36-11 Filed 01/15/16 Page 6 of 8

SUPERIOR COURT OF CALIFORNIA « COUNTY OF FRESNO FOR COURT USE ONLY
Civil Department - Non-Limited
1130 “O" Street

Fresno, CA 93724-0002
(659)457-1900

TITLE OF CASE:
Ted Switzer vs Flournoy Management ‘
, - CASE NUMBER:
CLERK'S CERTIFICATE OF MAILING 11CECG04395
Nome and address of person served: Jay A. Hieatt

Hall Hieatt & Connelly LLP
1319 Marsh Street, Second Floor
San Luis Obispo CA 93401

CLERK'S CERTIFICATE OF MAILING

| certify that | am not @ party to this cause and that a true copy of the Minute Order/ Tentative Ruling was mailed
first class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed

at Fresno, Cdlifornia, on;

Date: August 14, 2015 Clerk, by W [/ . Deputy

M.-sénfunn"/l/

Gregory L. Alfounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711

Jay A, Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401

Stephen T, Clifford, Clifford & Brown, Bank of America Building. 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301
Jordan P. Schnitzer, Kravitz Schnifzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, Irvine CA 92612-7531

BGN-06 R09-00 ' CLERK'S CERTIFICATE OF MAILING
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SUPERIOR COURT OF CALIFORNIA ¢« COUNTY OF FRESNO - FOR COURT USE ONLY
Civil Department - Non-Limited
1130 “O" Strest

Fresno, CA 93724-0002
(559)457-1900

TITLE OF CASE:
Ted Switzer vs Flournoy Management
' ' CASE NUMBER:
CLERK'S CERTIFICATE OF MAILING 11CECG04395
Name and address of person served: Stephen 1. Clifford

Clifford & Brown

Bank of America Building
1430 Truxtun Ave Ste, 900
Bakersfield CA 93301

CLERK'S CERTIFICATE OF MAILING

I certify that | am not a party to this cause and that a true copy of Minute Order / Tentative Ruling was mailed
first class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed
at Fresno, Cdlifornia, on: ‘

Date: August 14, 2015 Clerk, by At b CJ , Depuly

MrSemtarma-/ /

Gregory L. Altounian, Attorney at Law, 295 West Cromwell Ave Ste. 104, Fresno CA 93711

Jay A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401

Stephen 1. Clifford, Clifford & Brown, Bank of America Building, 1430 Truxtun Ave Ste. 900, Bakersfield CA 93301
Jordan P. Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Sulte 300, Irvine CA 92612-7531

BGN-06 R09-00 ‘ ~ CLERK'S CERTIFICATE OF MAILING
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SUPERIOR COURT OF CALIFORNIA » COUNTY OF FRESNO FOR COURT USE ONLY
Civil Depariment - Non-Limited
1100 Van Ness Aveune

Fresno, CA 93724-0002
(559)457-2000

TILE OF CASE:
Ted Switzer vs Flournoy Management

, CASE NUMBER:
CLERK'S CERTIFICATE OF MAILING 11CECG04395

Nome and address of person served: Eric 1. Lamhofer
Wolfe & Wyman LLP

2301 Dupont Drive Suite 300
Irving CA 92612-7531

CLERK’S CERTIFICATE OF MAILING

| certify that | am not a party to this cause and that ¢ true copy of the Minute Order / Tentative Ruling was mailed
first class, postage fully prepaid, in a sealed envelope addressed as shown below, and that the notice was mailed

at Fresno, California, on:

Date: Augusf 14, 2015 Clerk, by L/M?ﬂ@ , Deputy

Gregory L. Altfounian, Attorney at Law, 295 West Cromwell Ave Ste, 104, Fresno CA 93711

Jay A. Hieatt, Hall Hieatt & Connelly LLP, 1319 Marsh Street, Second Floor, San Luis Obispo CA 93401

Stephen T. Clifford, Clifford & Brown, 8ank of America Building, 1430 Truxtun Ave Ste, 900, Bakersfield CA 93301
Jordan P. Schnitzer, Kravitz Schnitzer Sloane & Johnson, CHTD, 8985 S. Eastern Ave Ste 200, Las Vegas NV 89123
Eric T. Lamhofer, Wolfe & Wyman LLP, 2301 Dupont Drive Suite 300, lrvine CA 92612-7531 ,

BGN-06 R0O9-00 CLERK'S CERTIFICATE OF MAILING
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 1 of 165

Appeal No. 17-16265 (lead); 17-16272, 17-16273

IN THE
UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NAUTILUS INSURANCE COMPANY,
Plaintiff-Appellant-Cross-Appellee,

V.

ACCESS MEDICAL, LLC; ROBERT CLARK WOOD II;
FLOURNOY MANAGEMENT, LLC,

Defendants-Appellees-Cross-Appellants.

On Appeal From the United States District Court,
for the District of Nevada
The Honorable Jennifer A. Dorsey, United States District Judge
Case No. 2:15-CV-00321-JAD

NAUTILUS INSURANCE COMPANY'S
EXCERPTS OF RECORD
VOLUME 4 OF 4

LINDA WENDELL HSU, ESQ
JENNIFER WAHLGREN, ESQ
SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
Telephone: 415.979.0400
Facsimile: 415.979.2099

Attorneys for Plaintiff-Appellant-Cross-Appellee
NAUTILUS INSURANCE COMPANY
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Submitted by Gordon & Rees to Nautilus for
Payment (redacted)

YOLUME 1
TAB# | PAGE # DESCRIPTION DKT. #

1 1 Nautilus's Notice of Appeal 105

2 5 Order Entered by the U.S. District Court, District | 102
of Nevada on May 18, 2017

3 12 Judgment Entered In Favor of Nautilus on 71
September 27, 2016

4 13 Order Entered By The U.S. District Court, 70
District of Nevada on September 27, 2016

VOLUME 2
TAB# | PAGE # DESCRIPTION DKT. #

5 24 Index of Exhibits In Support of Nautilus's 77
Motion for Further Relief Under Section 2202

6 29 Exhibit 2 to Index of Exhibits — Nautilus's May | 77-2
19, 2014 Reservation of Rights Letter

7 44 Exhibit 3 to Index of Exhibits — Nautilus's 77-3
October 2, 2014 Reservation of Rights Letter

8 59 Exhibit 4 to Index of Exhibits — Invoices 77-4
Submitted by Wild, Carter & Tipton to Nautilus
for Payment (redacted)

9 96 Exhibit 5 to Index of Exhibits — Letter on Behalf | 77-5
of Nautilus to Kravitz, Schnitzer & Johnson
Enclosing Payment (redacted)

10 101 Exhibit 6 to Index of Exhibits — Invoices 77-6 &
Submitted by Wolf & Wymann LLP to Nautilus | 77-7
for Payment (redacted)

11 226 Exhibit 7 to Index of Exhibits — Invoices 77.8
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YOLUME 3

TAB #

PAGE #

DESCRIPTION

12

252

Exhibit 8 to Index of Exhibits — Invoices
Submitted by Hemming Morris LLP to Nautilus
For Payment (redacted)

13

273

Exhibit 9 to Index of Exhibits — Correspondence
Regarding Payment on Access Medical LLC and
Mr. Wood's behalf

77.10

14

275

Exhibit 10 to Index of Exhibits — Invoices
Submitted by JAMS to Nautilus for Payment

77.11

15

277

Exhibit 11 to Index of Exhibits — Invoices
Submitted by Hall Hieatt & Connely to Nautilus
for Payment (redacted)

7712 &
77.13

16

417

Exhibit 12 to Index of Exhibits — Invoices
Submitted by McCormick Barstow to Nautilus
for Payment (redacted)

77.14

17

445

Exhibit 13 to Index of Exhibits — Invoices
Submitted by Amy R. Lovegren-Tipton to
Nautilus for Payment (redacted)

77.15

18

467

Exhibit 14 to Index of Exhibits — Nautilus's
October 17, 2014 Reservation of Rights Letter to
Flournoy

77.16

19

481

Exhibit 15 to Index of Exhibits — Nautilus's April
5, 2016 Reservation of Rights Letter

77.17

20

434

Declaration of Kenneth Richard In Support of
Nautilus's Motion for Further Relief Under
Section 2202

76

21

489

Declaration of Linda Hsu In Support of
Nautilus's Motion for Further Relief Under
Section 2202

75

22

493

Declaration of Richard Conrad In Support of
Nautilus's Motion for Further Relief Under
Section 2202

74

23

499

Index of Exhibits In Support of Nautilus's
Motion for Partial Summary Judgment

36

24

504

Exhibit 10 to Index of Exhibits — Emails from
Ms. Weide to Ms. Fanning

36.10

1
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TAB# | PAGE # DESCRIPTION DKT. #

25 507 Exhibit 11 to Index of Exhibits — "Law and 36.11
Motion Minute Order" filed in the California
Superior Court, County of Fresno

VOLUME 4
TAB# | PAGE # DESCRIPTION DKT. #

26 515 Request for Judicial Notice In Support of 35
Nautilus's Motion for Partial Summary Judgment

27 519 Declaration of Linda Hsu In Support of 34
Nautilus's Motion for Partial Summary Judgment

28 522 Declaration of Dan Curran In Support of 33
Nautilus's Motion for Partial Summary Judgment

29 526 Access Medical LLC's and Robert Wood's 21
Answer

30 535 Flournoy Management LLC's Answer 20

31 542 Waiver of Service as to Flournoy Management 15
LLC

32 543 Waiver of Service as to Robert Clark Wood 14

33 544 Waiver of Service as to Access Medical LLC 13

34 545 Nautilus's Complaint for Declaratory Relief 1

35 555 Exhibit 1 to Complaint — Cross-Complaint of 1-1
Mr. Switzer -

36 615 Exhibit 2 to Complaint — Insurance Policy 1-2

37 667 Docket Sheet from the District Court of Nevada |n/a

38 Certificate of Service n/a

il
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1 MPSJ

Galina Kletser Jakobson

2 Nevada Bar No. 6708

Linda Wendell Hsu (pro hac vice)

3 California Bar No. 162971

Quyen Thi Le (pro hac vice)

4 California Bar No, 271692

SELMAN BREITMAN LLP

5 33 New Montgomery, Sixth Floor

San Francisco, CA 94105-4537

6 | Telephone:  415.979.0400
Facsimile: 415.979.2099

7

Email: gjakobson@selmanlaw.com
Email: lhsu@selmanlaw.com
8 | Email: qle@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
10 | INSURANCE COMPANY

&y 1
j UNITED STATES DISTRICT COURT
12
= DISTRICT OF NEVADA
< R
g E 13
) e 14 NAUTILUS INSURANCE COMPANY, Case No. 2:15-¢v-00321-JAD-GWF
St m :
m =z Plaintiff,
=8 5 A, | REQUEST FOR JUDICIAL NOTICE IN
S5 16 v SUPPORT OF PLAINTIFF NAUTILUS
= “ INSURANCE COMPANY'S MOTION FOR
= 17 | ACCESS MEDICAL, LLC; ROBERT CLARK | PARTIAL SUMMARY JUDGMENT
- 00D, II; FLOURNOY MANAGEMENT, L
» 18 ?XJC' and DOES 1-10, inclusive, Complaint Filed: February 24, 2015
’ ' Discovery Cut-Off:  November 18, 2015
19 Defendants. Motion Cut-Off: January 18, 2016
Trial Date: None set
2 .
0 Filed concurrently with: Motion and
21 Memorandum of Points and Authorities;
. Declaration of Dennis J, Curran; Declaration of
22 Linda Wendell Hsu; and Index of Exhibits
23 |
24
25
26
27
28

329291.1 3892.35805
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i Pursuant to Rule 201(b)(2) of the Federal Rules of Evidence, Plaintiff Nautilus Insurance
2 Company ("Nautilus") hereby requests that the Court take judicial notice of the following
3 documents in support of Nautilus's Motion for Partial Summary Judgment:

4 1. Attached to Nautilus's Index of Exhibits as Exhibit 1 is a true and correct copy of

5 the original complaint cntitled "Complaint for Enforcement of Limited Liability Company

6 Member Information and Inspection Rights," filed in the underlying action entitled Ted Switzer v.
7 Flournoy Management, LLC, Superior Court of California, County of Fresno, Case No.
8 11CECG04395, filed on December 27, 2011 (hereinafter "Underlying Action™).

9 2. Attached to Nautilus's Index of Exhibits as Exhibit 2 is a true and correct copy of

10 the "Second Amended Cross-Complaint of Flournoy" filed in the Underlying Action on or about
11 November 16, 2012.

12 3. Attached to Nautilus's Index of Exhibits as Exhibit 3 is a true and correct copy of
13 the "Wood's Second Amended Cross-Complaint”" filed in the Underlying Action on or about
14 August 31, 2015,

15 4, Attached to Nautilus's Index of Exhibits as Exhibit 4 is a true and correct copy of
16 the "Judgment of Dismissal Re The Second Amended Cross-Complaint of Flournoy Management,

17 LLC" filed in the Underlying Action on.August 31, 2015.

Selman Breitman Lip
ATTORNEYS ATLAW

18 3. Attached to Nautilus's Index of Exhibits as Exhibit S is a true and correct copy of
19 the "Cross-Complaint of Ted Switzer For Legal And Equitable Relief On Individual Claims On
20 His Behalf And Derivative Claims On Behalf Of Nominal Defendant Flournoy Management,
21 LLC" filed in the Underlying Action on or about June 3, 2013,

22 6. Attached to Nautilus's Index of Exhibits as Exhibit 11 is a true and correct copy of
23 the "Law And Motion Minute Order" filed in the Underlying Action on or about August 13, 2015.
24
25
26
27
28

329291.1 3892.35805
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DATED: January 15, 2016 SELMAN BREITMAN LLP

By:

/s/ Linda Wendell Hsu

Galina Kletser Jakobson

Nevada Bar No. 6708

Linda Wendell Hsu (pro hac vice)
California Bar No. 162971

Quyen Thi Le (pro hac vice)
California Bar No. 271692

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
Phone: 415.979.2066

Facsimile: 415.979.2099
Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY
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15
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18
19
20
21
22
23
24
25
26
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28

3292911 3892.35805

Case: 17-16265, 10/25/2017, ID:-10631671, DktEntry: 16-4, Page 8 of 165
Case 2:15-cv-00321-JAD-GWF Document 35 Filed 01/15/16 Page 4 of 4

CERTIFICATE OF SERVICE
I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to

Local Rule 5.1, service of the foregoing REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR PARTIAL SUMMARY
JUDGMENT, was served this 15" day of January 2016, via the Court's CM/ECT electronic filing

system addressed to all parties on the e-service list, as follows:

Jordan P, Schnitzer

KRAVITZ, SCHNITZER & JOHNSON,
CHTD.

8985 S. Eastern Ave., Ste, 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com
Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, I

James E, Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240

Facsimile: (702) 778-6600

E-mail: james@harperlawlv.com
Attorneys for Defendants FLOURNOY
MANAGEMENT, LLC

/s/ Linda Wendell Hsu

LINDA WENDELL HSU
An Employee of Selman Breitman LLP
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 9 of 165

Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01/15/16 Page 1 of 3

MPSJ

Galina Kletser Jakobson

Nevada Bar No. 6708

Linda Wendell Hsu (pro hac vice)
California Bar No. 162971

Quyen Thi Le (pro hac vice)
California Bar No. 271692
SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
Telephone:  415.979.0400
Facsimile: 415.979.2099
Email: gjakobson@selmanlaw.com
Email: lhsu@selmanlaw.com
Email: qle@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintiff,
v,
ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case No. 2:15-cv-00321-JAD-GWF

DECLARATION OF LINDA WENDELL
HSU IN SUPPORT OF PLAINTIFT
NAUTILUS INSURANCE COMPANY'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

Complaint Filed:
Discovery Cut-Off:
Motion Cut-Off:
Trial Date:

Fcbruary 24,2015
November 18, 2015
January 18, 2016
None set

Filed concurrently with: Motion and
Memorandum of Points and Authorities;
Declaration of Dennis J, Curran; Request for
Judicial Notice; and Index of Exhibits
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Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01/15/16 Page 2 of 3

1 I, LINDA WENDELL HSU, declare as follows:
2 1. I am an attorney at law, duly licensed to practice before the courts of the State of

3 || California and the United States District Court, Districts of California. 1 have been admitted as

4 | pro hac vice counsel for this instant action. I am a Partner with the law firm of Selman Breitman
5 LLP, attorneys of record for Plaintiff Nautilus Insurance Company ("Nautilus") in this action. The
6 facts and documents identified in this declaration are known to me personally and were obtained
7 and prepared in the ordinary course of business in the representation of Nautilus in this matter,
8 The facts set forth herein are known to me personally, and if called upon to testify, I could and
9 would competently testify thereto.

10 2. On behalf of Nautilus and pursuant to its authority, Selman Breitman was retained

! to investigate and evaluate Defendants Access Medical LLC, Robert Wood and Flournoy
12 Management LLC's tender to Nautilus for defense and indemnity of the underlying cross-cross-
13 complaint entitled "Cross-Complaint of Ted Switzer for Legal and Equitable Relief On Individual
14 Claims on His Behalf and Derivative Claims on Behalf of Nominal Defendant Flournoy
15 Management, LLC," filed on or about June 3, 2013, in Fresno County Superior Court, Case No. 11
16 CE 04395 JH (hereinafter "Switzer Cross-Complaint").

17 3. As part of Selman Breitman's investigation regarding the Defendants' tender of the

Selman Breitman Lip
ATTORNEYS AT LAW

18 Switzer Cross-Complaint, our office came across documents that include a series of emails sent by
19 Ms. Jacquie Weide, Operations Manager of Access, to Deborah Fanning at Santa Barbara Cottage
20 Hospital. A true and correct copy of this series of emails, bearing Bates number NIC-000349 to
21 NIC-000350, are attached to Nautilus's Index of Exhibits as Exhibit 10.

22 I declare under penalty of perjury under the laws of the United States of America that the

23 foregoing is true and correct.

24 Executed this 15" day of January, 2016, at San Francisco, California.

25

26 ' , /s/ Linda Wendell Hsu

27 LLINDA WENDELL HSU
28

329572.1 3892.35805
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page-11 of 165
Case 2:15-cv-00321-JAD-GWF Document 34 Filed 01/15/16 Page 3 of 3

CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON,
CHTD.

8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com
Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, 11

Local Rule 5.1, service of the foregoing DECLARATION OF LINDA WENDELL HSU IN
SUPPORT OF PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT, was served this 15 day of January 2016, via the Court's CM/ECF

electronic filing system addressed to all parties on the e-service list, as follows:

James E. Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240

Facsimile: (702) 778-6600

E-mail: james@harperlawlv.com
Attorneys for Defendants FLOURNOY
MANAGEMENT, LLC

/s/ Linda Wendell Hsu

LINDA WENDELL HSU
An Employee of Selman Breitman LLP
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Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 12 of 165
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MPSJ

Galina Kletser Jakobson

Nevada Bar No. 6708

Linda Wendell Hsu (pro hac vice)
California Bar No. 162971

Quyen Thi Le (pro hac vice)
California Bar No. 271692
SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
Telephone:  415.979.0400
Facsimile: 415.979.2099
Email: gjakobson@selmanlaw.com
Email: lhsu@selmanlaw,com
Email: qle@selmanlaw.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintiff,
2
ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,
LLC; and DOES 1-10, inclusive,

Defendants.

Case No. 2:15-cv-00321-JAD-GWFT

DECLARATION OF DENNIS J, CURRAN IN
SUPPORT OF PLAINTIFF NAUTILUS
INSURANCE COMPANY'S MOTION FOR
PARTIAL SUMMARY JUDGMENT

Complaint Filed:
Discovery Cut-Off:
Motion Cut-Off:
Trial Date:

February 24, 2015
November 18, 2015
January 18, 2016
None set

Filed concurrently with: Motion and
Memorandum of Points and Authorities;
Declaration of Linda Wendell Hsu; Request for
Judicial Notice; and Index of Exhibits
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] [, DENNIS J. CURRAN, declare as follows:

2 1. [ am a Senior Litigation Specialist at Nautilus Insurance Company ("Nautilus"). I
3 am an authorized agent for Nautilus for the purpose of making this declaration.

4 2. I am the claims person at Nautilus most familiar with and primarily responsible for
S handling the investigation of the claims at issue in the underlying cross-complaint entitled "Cross-
Complaint of Ted Switzer for Legal and Equitable Relief on Individual Claims on his behalf and
derivative claims on behalf of Nominal defendant, Flournoy Management, LLC," filed on June 3,

2013 in the underlying action entitled Ted Switzer, v. Flournoy Management, LLC, et al., Superior

OO0 3 DN

Court of California, County of Fresno, Case No. 11CECG04395 ("Swirzer Cross-Complaint").
10 The Switzer Cross-Complaint was filed against Nautilus's named insureds, Access Medical, LLC
11 ("Access") and Flournoy Management, LLC ("Flournoy"), and insured Robert Clark Wood, II
12 ("Wood") (collectively "Insureds").

13 3. As a Senior Litigation Specialist, [ have primary responsibility for maintaining the
14 documents in the claim file for the Swiizer Cross-Complaint matter. As such, 1 have personal

15 knowledge of the facts contained in this declaration, either from my own personal knowledge or

ATTORNEYS AT LAW

16 by reviewing the Nautilus claim file relevant to this case. If called upon to testify, I could and

17 would competently testify thereto.

Selman Breitman rLip

18 -4, All of the documents reference in this declaration are in Nautilus's files and were
19 | kept by Nautilus in the ordinary course of Nautilus's business.

20 5. On May 19, 2014, Nautilus issued a reservation of rights letter to Access and Wood
21 setting forth Nautilus's agreement to pfovide Access and Wood with a defense of the Switzer
22 Cross-Complaint, subject to a full and complete reservation of rights to disclaim covcrage and
23 withdraw from defense, including the right to reimbursement of defense fees should it be
24 determined that Nautilus has no duty to defend or indemnify Access and/or Wood in the Switzer
25 Cross-Complaint. A true and correct copy of the May 19, 2014 reservation of rights letter, bearing
26 Bates numbers NIC-000213 to NIC-000226, is attached to Nautilus's Index of Exhibits as Exhibit
27 6.

28 6. On October 2, 2014, Nautilus issued a supplemental reservation of rights letter to
1

329290.1 3892.3580S
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9
10
11
12
13
14
15
16
17
18
19
20

Selman Breitman LLp
ATTORNEYS AT LAW

21
22
23
24
25
26
27
28

329290.1 389235805

Access and Wood. A true and correct copy of the October 2, 2014 supplemental rescrvation of
rights letter, bearing Bates numbers NIC-000228 to NIC-000241, is attached to Nautilus's Index of
Exhibits as Fxhibit 7.

7. On October 17, 2014, Nautilus issued a reservation of rights letter to Flournoy
setting forth Nautilus's agreement to provide Flournoy with a defense of the Swirzer Cross-
Complaint, subject to a full and complete reservation of rights to disclaim coverage and withdraw
from defense, including the right to reimbursement of defense fees should it be determined that
Nautilus has no duty to defend or indemnify Flournoy in the Switzer Cross-Complaint. A true and
correct copy of the October 17, 2014 reservation of rights letter, bearing Bates numbers NIC-
000243 to NIC-000255, is attached to Nautilus's Index of Bxhibits as Exhibit 8,

8. Nautilus issued policy number BN952426 to named insured Access Medical LLC,
cffective January 15, 2011 to January 15, 2012 ("Policy"). A true and correct copy of the Policy,
bearing Bates numbers NIC-000001 to NIC-000051, is attached to Nautilus's Index of Exhibits as
Exhibit 9.

I declare under penalty of pegjury under the laws of the United States of America that the
foregoing is true and correct.

Executed this / %~ day of January, 2016, at Scottsdale, Arizona.

| B DENNIS J CURRAN
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CERTIFICATE OF SERVICE
[ hereby certify that I am an employee of SELMAN BREITMAN LLP and, pursuant to

Local Rule 5.1, service of the foregoing DECLARATION OF DENNIS J. CURRAN IN
SUPPORT OF PLAINTIFF NAUTILUS INSURANCE COMPANY'S MOTION FOR
SUMMARY JUDGMENT, was served this 15" day of January 2016, via the Court's CM/ECF

electronic filing system addressed to all parties on the e-service list, as follows:

Jordan P. Schnitzer

KRAVITZ, SCHNITZER & JOHNSON,
CHTD.

8985 S. Eastern Ave., Ste. 200

Las Vegas, NV 89123

Phone: (702) 362-6666

Facsimile: (702) 362-2203

Email: jschnitzer@ksjattorneys.com
Attorneys for Defendants ACCESS
MEDICAL, LLC and ROBERT CLARK
WOOD, II

James E. Harper

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, NV 89134

Phone: (702) 948-9240

Facsimile: (702) 778-6600

E-mail: james@harperlawlv.com
Attorneys for Defendants FLOURNOY
MANAGEMENT, LLC

/s/ Linda Wendell Hsu

LINDA WENDELL HSU
An Employee of Selman Breitman LLP
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JORDAN P, SCHNITZER, ESQ.
Nevada Bar No. 10744
KRAVITZ, SCHNITZER

& JOHNSON, CHTD.

8985 S. Eastern Ave., Ste. 200
Las Vegas, NV 89123
Telephone: (702).362-6666
Facsimile: (702).362-2203
jschnitzer@ksjattorneys.com
Attorneys for ACCESS MEDICAL, LLC
and ROBERT CLARK WOOD, II

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
NAUTILUS INSURANCE COMPANY Case No. 2:15-cv-00321
Plaintiff,
V. DEFENDANTS’, ACCESS MEDICAL,
LLC AND ROBERT CLARK WOOD, II,
ACCESS MEDICAL, LLC; ROBERT ANSWER TO COMPLAINT

CLARK WOOD, II; FLOURNOY
MANAGEMENT, LLC; TED SWITZER; and
DOES 1-10, inclusive,

Defendants.

COMES NOW, Defendants ACCESS MEDICAL, LLC and ROBERT CLARK WOOD,
I, by and through their counsel of record, Jordan P. Schnitzer, Esq. of the law firm of
KRAVITZ, SCHNITZER & JOHNSON, CHTD., and for their Answer to Plaintiff’s Complaint

states:

I JURISDICTIONAL ALLEGATIONS

1. The Answering Defendants deny the allegations contained in paragraph 1 of
Plaintiff’s Complaint.
2. The Answering Defendants admit the allegations contained in paragraphs 2, 4, 6,

7, 8,9 and 10 of Plaintiff’s Complaint.
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Case: 17-16265, 10/25/2017, ID: 10631671, DKktEntry: 16-4, Page 17 of 165
Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 2 of 9

paragraphs 3, 5 and 11 of Plaintiff’s Complaint and; therefore deny the same.

II. YENUE ALLEGATIONS

16, and 17 of Plaintiff’s Complaint,

same.

III. THE UNDERLYING SWITZER ACTION

deny the same.

V. THE NAUTILUS POLICY

which to form a belief as to the truth or falsity of the allegations contained

same.

FIRST CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Defend — Defendants Access and Wood)
8. In response to the allegations contained in paragraph 32 of the Complaint, these

answering Defendants reassert and reallege all of its answers and defenses

3. The Answering Defendants have insufficient knowledge and information with

which to form a belief as to the truth or falsity of the allegations contained in
4, The Answering Defendants admit the allegations contained in paragraphs 12, 14,
5. The Answering Defendants have insufficient knowledge and information with

which to form a belief as to the truth or falsity of the allegations contained in

paragraphs 13, 15, 18 and 19 of Plaintiff’s Complaint and; therefore deny the

6. The Answering Defendants have insufficient knowledge and information with
which to form a belief as to the truth or falsity of the allegations contained in
paragraphs 20, 21, 22, 23, 24, 25 and 26 of Plaintiff’s Complaint and; therefore

7. The Answering Defendants have insufficient knowledge and information with

paragraphs 27, 28, 29, 30 and 31 of Plaintiff’'s Complaint and; therefore deny the

in
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10.

11.

12.

13.

14.

Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 3 of 9

contained in the above paragraphs of this Answer as if copied herein in extenso.
The Answering Defendants deny the allegations contained in paragraph 33 of
Plaintiff’s Complaint.

The Answering Defendants have insufficient knowledge and information with
which to form a belief as to the truth or falsity of the allegations contained in
paragraphs 34, 36, 37 and 38 of Plaintiff’s Complaint and; therefore deny the
same.

The Answering Defendants admit the allegations contained in paragraph 35 of
Plaintiff’s Complaint.

SECOND CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Defend — Defendant Flournoy)

In response to the allegations contained in paragraph 39 of the Complaint, these
answering Defendants reassert and reallege all of its answers and defenses
contained in the above paragraphs of this Answer as if copied herein in extenso.
The Answering Defendants have insufficient knowledge and information with
which to form a belief as to the truth or falsity of the allegations contained in
paragraphs 40, 41, 42, 43, 44 and 45 of Plaintiff’s Complaint and; therefore deny
the same.

THIRD CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Indemnify — Defendants Access and Wood

In response to the allegations contained in paragraph 46 of the Complaint, these
answering Defendants reassert and reallege all of its answers and defenses

contained in the above paragraphs of this Answer as if copied herein in extenso.
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15.

16.

17.

18.

Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 4 of 9

The Answering Defendants have insufficient knowledge and information with
which to form a belief as to the truth or falsity of the allegations contained in

paragraphs 47, 49, 50 and 51 of Plaintiff’s Complaint and; therefore deny the

same.

The Answering Defendants admit the allegations contained in paragraph 48 of

Plaintiff’s Complaint.

(Declaratory Relief Regarding No Duty to Indemnify — Defendant Flournoy

In response to the allegations contained in paragraph 52 of the Complaint, these
answering Defendants reassert and reallege all of its answers and defenses
contained in the above paragraphs of this Answer as if copied herein in extenso.
The Answering Defendants have insufficient knowledge and information with
which to form a belief as to the truth or falsity of the allegations contained in

paragraphs 53, 54, 55, 56 and 57 of Plaintiff’s Complaint and; therefore deny the

same.

Plaintiff’s Complaint fails to state a claim against ACCESS MEDICAL, LLC and

ROBERT CLARK WOOD, 11, upon which relief may be granted.

By NAUTILUS INSURANCE COMPANY’S, own actions, Plaintiff has approved and
ratified the actions of ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II, in

connection with the allegations contained in Plaintiff’s Complaint.

FOURTH CAUSE OF ACTION

AFFIRMATIVE DEFENSES

First Affirmative Defense

Second Affirmative Defense
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Third Affirmative Defense
By NAUTILUS INSURANCE COMPANY’S, own actions, Plaintiff is estopped from
asserting any claim against ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II, in
this case.
Fourth Affirmative Defense
By NAUTILUS INSURANCE COMPANY’S, own actions, Plaintiff has waived
whatever right it may otherwise have had entitling it to relief from this Court.
Fifth Affirmative Defense

Plaintiff’s Complaint is barred by the doctrine of laches.

Sixth Affirmative Defense
Plaintiff is guilty of unclean hands and, therefore, is not entitled to any relief from
ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II.
Seventh Affirmative Defense
Plaintiff is barred from recovery on the grounds that it violated the implied covenant to
deal fairly and in good faith with ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, IL.
Eighth Affirmative Defense
Plaintiff failed to satisfy contractual conditions precedent, which bar it from entitlement
to further compensation.
Ninth Affirmative Defense
Plaintiff’s Complaint is barred by the applicable Statutes of Limitation, including but not

limited to NRS §§ 11.190, 11.220, 11.202, 11.203, 11.204 and/or 11.205.
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Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 6 of 9

Tenth Affirmative Defense
ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. hereby incorporates by
reference those affirmative defenses enumerated in Rule 8 of the Federal Rules of Civil
Procedure. In the event further investigation or discovery reveals the applicability of any such
defenses, ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, 1I. reserves the right to
seek leave of the Court to amend its answer to specifically assert the same. Such defenses are
herein incorporated by reference for the specific purpose of not waiving the same.
Eleventh Affirmative Defense
The questions presented for declaratory judgment and injunction in this action are moot.
Twelfth Affirmative Defense
No substantial controversy exists between the Plaintiff and ACCESS MEDICAL, LLC
and ROBERT CLARK WOOD, II that would entitle Plaintiff to any declaratory relief from
ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II.
Thirteenth Affirmative Defense
Plaintiff and ACCESS MEDICAL, LLC and ROBERT CLARK WOOQD, II. do not have
adverse legal interests that would entitle Plaintiff to the declaratory relief requested.
Fourteenth Affirmative Defense
The issues presented in the Complaint are not ripe for judicial declaratory determination.
Fifteenth Affirmative Defense
Defendant hereby incorporates by reference those Affirmative Defenses enumerated in
Nevada Rule of Civil Procedure 12(b) and Federal Rule of Civil Procedure 12(b).
Sixteenth Affirmative Defense
Plaintiff has failed to properly include or join, under NRCP or FRCP 19, indispensable

parties without whom this matter cannot be properly adjudicated.
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Seventeenth Affirmative Defense

attorneys’ fees, together with costs expended to defend this action.

Eighteenth Affirmative Defense

jurisdiction to consider this action.

Nineteenth Affirmative Defense

completely, as said allegations trigger coverage.

111

Case 2:15-cv-00321-JAD-GWF Document 21 Filed 05/22/15 Page 7 of 9

That it has been necessary for ACCESS MEDICAL, LLC and ROBERT CLARK
WOOD, 1L to employ the services of an attorney to defend this action and a reasonable sum

should be allowed to ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. as and for

ACCESS MEDICAL, LLC and ROBERT CLARK WOOD, II. alleges that this Court

lacks jurisdiction to consider Plaintiff’s claim and further alleges that this Court lacks

Plaintiff has failed to set out the claims actually contained in the underlying Complaint
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WHEREFORE, Defendant, ACCESS MEDICAL, LLC and ROBERT CLARK WOOD,
II respectfully requests:

1. That Plaintiff takes nothing by way of this Complaint on file herein;

2. That ACCESS MEDICAL, LI.C and ROBERT CLARK WOOD, 11 be
awarded its reasonable attorney’s fees and costs in defending this action;
and

3. For such other and further relief as this Court deems just and proper.

DATED this diay of May, 2015.

KRAVITZ, SCHNITZER
& JOHNSON, CHTD.

/p’RDAN P. SEHANITZER, ESQ.
Nevada Bar No. 10744
8985 S. Eastern Ave., Ste. 200
Las Vegas, NV 89123
Telephone: (702).362-6666
Facsimile: (702).362-2203
jschnitzer@ksjattorneys.com
Attorneys for ACCESS MEDICAL, LLC
and ROBERT CLARK WOOD, II
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CERTIFICATE OF SERVICE

I HEREBY certify that on the 22" day of May, 2015, I electronically transmitted the
above Defendants’ Access Medical, LL.C and Robert Clark Wood, II, Answer to Complaint
to the Clerk’s Office using the CM/ECF System for filing and transmittal of a Notice of

Electronic Filing to all counsel in this matter.

JOUSy.

An Employee of KRAVITZ, SCHNITZER
& JOHNSON CHTD.
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JAMES E. HARPER, ESQ.

Nevada Bar No.: 9822

HARPER LAW GROUP

1935 Village Center Circle

Las Vegas, Nevada 89134

Ph.:  (702) 948-9240

Fax: (702) 778-6600

E-Mail: eservice@harperlawlv.com

Attorney for Defendant
FLOURNOY MANAGEMENT, LCC

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA
NAUTILUS INSURANCE COMPANY, CASE NO.: 2:15-cv-00321-JAD-GWF
Plaintiff, .
VS. DEFENDANT FLOURNOY

MANAGEMENT, LLC’S ANSWER
ACCESS MEDICAL, LLC; ROBERT
CLARK WOOD, II; FLOURNOY
MANAGEMENT, LL.C; and DOES I -10,
inclusive,

Defendants.

Defendant FLOURNOY MANAGEMENT, LLC (“Flournoy”), by and through its attorney, .
James E. Harper, Esq., of HARPER LAW GROUP, answers Plaintiff’s Complaint as follows:
L JURISDICTIONAL ALLEGATIONS

1. Answering Paragraph 1 of the Complaint, Flournoy denies the allegations contained
therein.
2. Answering Paragraphs 2, 5,7, 8, 9 and 10 of the Complaint, Flournoy admits the

allegations contained therein.
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3. Answering Paragraphs 3, 4, 6 and 11 of the Complaint, Flournoy is without

sufficient knowledge or information to form a belief as to the truth or falsity of the allegations

contained therein, and, accordingly, those allegations are hereby denied.

IL.

III.

IV.

1

VYENUE ALLEGATIONS

4, Answering Paragraphs 12, 15 and 17 of the Complaint, Flournoy admits the
allegations contained therein.

5. Answering Paragraphs 13, 14, 15, 16, 18 and 19 of the Complaint, Flournoy is
without sufficient knowledge or information to form a belief as to the truth or falsity of the
allegations contained therein, and, accordingly, those allegations are hereby denied.

THE UNDERLYING SWITZER ACTION

6. Answering Paragraphs 20, 21, 22, 23, 24, 25 and 26 of the Complaint, Flournoy is
without sufficient knowledge or information to form a belief as to the truth or falsity of the
allegations contained therein, and, accordingly, those allegations are hereby denied.

THE NAUTILUS POLICY

7. Answering Paragraphs 27, 28, 29, 30 and 31 of the Complaint, Flournoy is without
sufficient knowledge or information to form a belief as to the truth or falsity of the
allegations contained therein, and, accordingly, those allegations are hereby denied.

FIRST CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Defend — Defendants Access and Wood)

8. Answering Paragraph 32 of the Complaint, Flournoy repeats and realleges paragraphs
1 through 7 as though fuily set forth herein.

9. Answering Paragraphs 33, 34, 35, 36, 37 and 38 of the Complaint, Flournoy is
without sufficient knowledge or information to form a belief as to the truth or falsity of the

allegations contained therein, and, accordingly, those allegations are hereby denied.
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I

SECOND CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Defend — Defendant Flournoy)
10.  Answering Paragraph 39 of the Complaint, Flournoy repeats and realleges paragraphs
1 through 9 as though fully set forth herein.
11. Answering Paragraphs 40, 41, 43, 44 and 45 of the Complaint, Flournoy denies the
allegations contained therein.
12. Answering Paragraph 42 of the Complaint, Flournoy admits the allegations contained

therein.

THIRD CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Indemnify — Defendants Access and Wood
13.  Answering Paragraph 46 of the Complaint, Flournoy repeats and realleges paragraphs
1 through 12 as though fully set forth herein.
14, Answering Paragraphs 47, 48, 49, 50 and 51 of the Complaint, Flournoy is without
sufficient knowledge or information to form a belief as to the truth or falsity of the
allegations contained therein, and, accordingly, those allegations are hereby denied.

FOURTH CAUSE OF ACTION

(Declaratory Relief Regarding No Duty to Indemnify — Defendant Flournoy
15. Answering Paragraph 52 of the Complaint, Flournoy repeats and realleges paragraphs
1 through 14 as though fully set forth herein.
16.  Answering Paragraphs 53, 55, 56 and 57 of the Complaint, Flournoy denies the
allegations contained therein.
17.  Answering Paragraph 54 of the Complaint, Flournoy admits the allegations contained

therein.
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AFFIRMATIVE DEFENSES

First Affirmative Defense
Plaintiff’s Complaint fails to state a claim against Flournoy upon which relief may be
granted.
Second Affirmative Defense
By Plaintiff’s own actions, Plaintiff has approved and ratified the actions of Flournoy in
connection with the allegations contained in Plaintiff’s Complaint.
Third Affirmative Defense
By Plaintiff’s own actions, Plaintiff is estopped from asserting any claim against Flournoy in
this case.
Fourth Affirmative Defense
By Plaintiff’s own actions, Plaintiff has waived whatever right it may otherwise have had
entitling it to relief from this Court.
Fifth Affirmative Defense
Plaintiff’s Complaint is barred by the doctrine of laches.
Sixth Affirmative Defense
Plaintiff is guilty of unclean hands and, therefore, is not entitled to any relief from Flournoy.
Seventh Affirmative Defense
Plaintiff is barred from recovery on the grounds that it violated the implied covenant to deal
fairly and in good faith with Flburnoy.
Eighth Affirmative Defense
Plaintiff failed to satisfy contractual conditions precedent, which bar it from entitlement to
further compensation.
Ninth Affirmative Defense
Plaintiff’'s Complaint is barred by the applicable Statutes of Limitation, including but not

limited to NRS §§ 11.190, 11.220, 11.202, 11.203, 11.204 and/or 11.205.
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Tenth Affirmative Defense
Flournoy hereby incorporates by reference those affirmative defenses enumerated in Rule 8
of the Federal Rules of Civil Procedure. In the event further investigation or discovery reveals the
applicability of any such defenses, Flournoy reserves the right to seek leave of the Court to amend its
answer to specifically assert the same. Such defenses are herein incorporated by reference for the
specific purpose of not waiving the same.
Eleventh Affirmative Defense
The questions presented for declaratory judgment in this action are moot.
Twelfth Affirmative Defense
No substantial controversy exists between the Plaintiff and Flournoy that would entitle
Plaintiff to any declaratory relief.
Thirteenth Affirmative Defense
Plaintiff and Flournoy do not have adverse legal interests that would entitle Plaintiff to the
declaratory relief requested.
Fourteenth Affirmative Defense
The issues presented in the Complaint are not ripe for judicial declaratory determination.
Fifteenth Affirmative Defense
Plaintiff has failed to properly include or join indispensable parties without whom this matter
cannot be properly adjudicated.
Sixteenth Affirmative Defense
That it has been necessary for the Flournoy to employ the services of an attorney to defend
this action and a reasonable sum should be allowed to Flournoy as and for attorneys’ fees, together
with costs expended to defend this action.

1
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Seventeenth Affirmative Defense
Flournouy alleges that this Court lacks jurisdiction to consider Plaintiff’s claim and further
alleges that this Court lacks jurisdiction to consider this action.
Eighteenth Affirmative Defense
Plaintiff has failed to set out the claims actually contained in the underlying Complaint
completely, as said allegations allege facts which trigger coverage.
WHEREFORE, Defendant, FLOURNOY MANAGEMENT, LLC respectfully requests:
1. That Plaintiff takes nothing by way of the Complaint on file herein;
2. That FLOURNOY MANAGEMENT, LLC be awarded its reasonable attorney
fees and costs in defending this action; and
3. For such other and further relief as this Court deems just and proper.
DATED this 22™ day of May 2015.
HARPER LAW GROUP

I e A )
James B Harper, Esq. !
Nevada Bar No. 009822
1935 Village Center Circle
Las Vegas, NV 89134
Attorney for Defendant

FLOURNOY MANAGEMENT, LCC
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CERTIFICATE OF SERVICE

Pursuant to Rule 5(b) of the Federal Rules of Civil Procedure, I hereby certify under penalty
of perjury that I am an employee of HARPER LAW GROUP and that on the 22" day of May 2015,
the foregoing document titled: DEFENDANT FLOURNOY MANAGEMENT, LLC’S ANSWER
was served upon the parties via the Court’s e-Filing and service program, addressed as follows:

GALINA KLETSER JAKOBSON
SELMAN BREITMAN, LLP
33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537
415.979-0400 Phone
gjakobson@selmanbreitman.com
Attorney for Plaintiff

(e ilonens

An Employee of
ARPER LAW GROUP
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AQ 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT
for the
District of Nevada

,,,,,,, NAUTILUS INSURANCE COMPANY )
Plaintiff )

v. Y Civil Action No. 2:15-CV-00321-JAD-GWF
ACCESS MEDICAL, LLC, et al, )
Defendant )

WAIVER OF THE SERVICE OF SUMMONS

To: Selman Breitman LLP, counsel for Nautilus ins. Co.,
(Name of the plaintiff's attorney or unrepresented plaintiff)

| have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity | represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity [ represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that | waive any objections to the absence of a summons or of service.

[ also understand that [, or the entity I represent, must file and serve an answer or a motion under Rule 12 within

60 days from 03/23/2015 , the date when this request was sent (or 90 days if it was sent outside the
United States). If [ fail to do so, a default judgment will be entered against me or the entity I represent.

)
Date: MPRAC 2, 2e0S” Forrin € e

T — /
éifﬁiﬁre of the attorney 05‘ unrepresented party

Flournoy Management, LLC

" Printed name of party waiving service of summons Printed name
Harper Law Group
1935 Village Center Circle
Las Vegas, NV 89134

Address

james@harperlawlv.com

E-mail address

(702) 948-9240

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 ofthe Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

“Good cause” does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and {ile a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served.
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Case 2:15-cv-00321-JAD-GWF Document 14 Filed 04/06

AQ 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT

for the
District of Nevada

NAUTILUS INSURANCE COMPANY
Plaintiff
v

ACCESS MEDICAL, LLC, et al.
Defendant

Civil Action No. 2:15-CV-00321-JAD-GWF

WAIVER OF THE SERVICE OF SUMMONS

To: Selman Breitman LLP, counsel for Nautilus Ins. Co.,
(Name of the plaintiff’s attorney or unrepreserted plaintiff)

1 have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the expense of serving a summons and complaint in this case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that [ waive any objections to the absence of a summons or of service.

1 also understand that I, or the entity [ represent, must file and serve an answer or a motion under Rule 12 within

60 days from 03/23/2015 ___, the date when this request was sent (or 90 days if it was sent outside the
United States). If I fail to do so, a default judgment will be entered against me’pr the entity I represent.
T e
/7/ 2 ,\/ i /'/ f’,~ e

Date: AN, -7 2

e /,Sl{gna‘ture of lbe’zﬂ;:;rney or unrepresented party

4 & - { . o { e
Robert Clark Wood, Ii VorAar S, /f*{_x’
Printed name of party waiving service of summons Printed name

Kravitz, Schnitzer & Johnson
8985 South Eastern Avenue, Suite 200
Las Vegas, NV 89123
Address

jschnitzer@KSJattarneys.com
E-mail address

(702) 362-6666

Telephone number

Duty to Aveid Unnecessary Expenses of Serving a Summons
Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving a summons
and complaint. A defendant who is located in the United States and who fails to retum a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

“Good cause™ does nof include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot ohject to the absence of
a summons or of service.

1fyou waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served.
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AQ 399 (01/09) Waiver of the Service of Summons

UNITED STATES DISTRICT COURT

for the
District of Nevada

NAUTILUS INSURANCE COMPANY

Plaintiff
Vv

. Civil Action No. 2:15-CV-00321-JAD-GWF
ACCESS MEDICAL, LLC, et al.

Defendant
WAIVER OF THE SERVICE OF SUMMONS

To: Selman Breitman LLP, counsel for Nautilus Ins. Co.,
(Name of the plaintiff’s attorney or unrepresented plaintiff)

I have received your request to waive service of a summons in this action along with a copy of the complaint,
two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity | represent, agree to save the expense of serving a summons and complaint in this case.

I understand that [, or the entity | represent, will keep all defenses or objections to the lawsuit, the court’s
jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or of service.

I also understand that [, or the entity I represent, must file and serve an answer or a motion under Rule 12 within
60 days from 03/23/2015 , the date when this request was sgnt (or 90 days if it was sent outside the

o

i 7y ( ; ; -
Date: -’;/ 5»;/ (5 -, 5 o
& ignature of the atforney or unrepresented party
N ] "::" H ) ) . )
__Access Medical, LLC lﬁ s b ‘.)(;K/)f.« f [
Printed name of party waiving service of summons = Printed name

Kravitz, Schnitzer & Johnson
8985 South Eastern Avenue, Suite 200
l.as Vegas, NV 89123

Address

jschnitzer@KSdJattorneys.com

E-mail address

(702) 362-6666

Telephone number

Duty to Avoid Unnecessary Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in saving unnecessary expenses of serving asummons
and complaint. A defendant who is located in the United States and who fails to return a signed waiver of service requested by a plaintiff located in
the United States will be required to pay the expenses of service, unless the defendant shows good cause for the failure.

“(Good cause™ does not include a belief that the lawsuit is groundless, or that it has been brought in an improper venue, or that the court has
no jurisdiction over this matter or over the defendant or the defendant’s property.

[fthe waiver is signed and returned, you can still make these and all other defenses and objections, but you cannot object to the absence of
a summons or of service.

{f you waive service, then you must, within the time specified on the waiver form, serve an answer or a motion under Rule 12 on the plaintiff
and file a copy with the court. By signing and returning the waiver form, you are allowed more time to respond than if a summons had been served.
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GALINA KLETSER JAKOBSON
NEVADA BAR NO. 6708
SELMAN BREITMAN LLP

33 New Montgomery, Sixth Floor
San Francisco, CA 94105-4537

Telephone:  415.979.0400
Facsimile: 415.979.2099
Email: gjakobson@selmanbreitman.com

Attorneys for Plaintiff NAUTILUS
INSURANCE COMPANY

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

NAUTILUS INSURANCE COMPANY,
Plaintiff,
V.

ACCESS MEDICAL, LLC; ROBERT CLARK
WOOD, II; FLOURNOY MANAGEMENT,

Case No.

NAUTILUS INSURANCE COMPANY'S
COMPLAINT FOR:

(1) DECLARATORY RELIEF REGARDING
DUTY TO DEFEND; AND

LLC; and DOES 1-10, inclusive,
(2) DECLARATORY RELIEF REGARDING

Defendants. DUTY TO INDEMNIFY.

DEMAND FOR JURY TRIAL

Plaintiff Nautilus Insurance Company ("Nautilus") alleges as follows:

I JURISDICTIONAL ALLEGATIONS

1. This is an action for declaratory relief requesting a judgment declaring the rights of
plaintiff Nautilus with respect to an actual controversy arising under an insurance policy.

2. Nautilus is informed and believes and thereon alleges that jurisdiction is proper in
this Court pursuant to 28 U.S.C. § 1332, since the amount in controversy exceeds $75,000.00 and
there is complete diversity between the parties.

3. Nautilus is an insurance company organized and existing under the laws of the

State of Arizona with its principal place of business in Scottsdale, Arizona.

1
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF
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1 4, Nautilus alleges on information and belief that at all times relevant herein,
2 Defendant Access Medical, LLC ("Access Medical") was and is a Delaware company with its
3 principal place of business in Nevada and which transacts business in the State of Nevada and
4 elsewhere.

5 5. Nautilus alleges on information and belief that at all times relevant herein,
6 Flournoy Management, LLC ("Flournoy") was and is a Delaware company with its principal place
7 of business in Nevada and which transacts business in the State of Nevada and elsewhere.

8 6. Nautilus alleges on information and belief that at all times relevant herein,
9 Defendant Robert Clark Wood, IT ("Wood") was a resident of the State of Nevada and a managing

10 member of defendants Access Medical and Flournoy.

i 11 7. The cross-complaint filed in the underlying action entitled Switzer v. Flournoy
5 . 12 Management, LLC, et al., Superior Court of California for the County of Fresno, Case No. 11 CE
& E 13 CG 04395 ("Switzer Action") seeks damages in excess of $75,000.00 from Access Medical and
§ ; 14 Wood. Flournoy is named as a nominal cross-defendant. A true and correct copy of the cross-
aa % 15 complaint in the Switzer Action is attached hereto as Exhibit 1.

g E 16 8. Nautilus is informed and believes that defense fees and costs in the underlying
% 17 || Switzer Action will also be in excess of $75,000.00.

7]

18 9. Access Medical, Wood and Flournoy tendered their defense of the cross-complaint
19 filed by the underlying cross-complainant, Ted Switzer ("Switzer"), in the Switzer Action to
20 Nautilus. Nautilus agreed to defend Access Medical, Wood and Flournoy in the Switzer Action
21 under a reservation of rights.

22 10.  Nautilus issued policy no. BN952426 to named insured Access Medical effective
23 January 15, 2011 to January 15, 2012 ("Nautilus Policy"). Endorsement #1 adds the named
24 insured Flournoy Management, LLC to the Nautilus Policy. A true and correct copy of the
25 Nautilus Policy is attached hereto as Exhibit 2. The Nautilus Policy is incorporated by reference
26 as though fully set forth herein.

27 11.  Nautilus alleges that Access Medical, Flournoy, Wood, and DOES 1 through 10 are

28 parties who claim or may claim rights under the Nautilus Policy issued to Access Medical with
2
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF
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1 respect to the underlying Switzer Action, and as such, are necessary parties herein so the
2 declaration of the parties' rights, duties, and obligations will be binding upon defendants, and each
3 of them, including Access Medical, Flournoy and Wood.

4 1L VENUE ALLEGATIONS

5 12. Venue is proper in this Court pursuant to 28 U.S.C, § 1391(a), (¢) and (d) as the
6 parties either reside and/or do business in this judicial district.

7 13. Nautilus is and was, at all times relevant herein, authorized to and has and is

8 transacting business in the State of Nevada.

9 14. Nautilus alleges on information and belief that at all times relevant herein,
10 defendant Access Medical was and is a Delaware company transacting business in the State of
11 Nevada in or near Las Vegas, Nevada.

12 15. Nautilus alleges on information and belief that at all times relevant herein,
13 defendant Flournoy was and is a Delaware company transacting business in the State of Nevada in
14 or near Las Vegas, Nevada.

15 16.  Nautilus alleges on information and belief that defendant Wood, as the managing
16 member of defendants Access Medical and Flournoy, transacts business in the State of Nevada in

17 or near Las Vegas, Nevada.

Selman Breitman LLp
ATTORNEYS AT LAW

18 17.  Nautilus alleges on information and belief that the substantial part of the events and
19 omissions giving rise to this claim including, but not limited to, the Switzer Action, occurred in or
20 near Las Vegas, Nevada. ’

21 18.  Nautilus is unaware of the true identity, nature and capacity of each of the
22 defendants designated herein as DOES 1 — 10. Nautilus is informed and believes and thercon
23 alleges that defendants DOES 1 — 10 are persons or entities that are insured by, or otherwise claim
24 right to, policies of insurance issued by Nautilus, and are implicated by the allegations herein.
25 Upon learning the true identity, nature and capacity of DOE defendants 1 — 10, Nautilus will
26 amend this Complaint to allege their true names and capacities.

27 19.  Nautilus is informed and believes and thereon alleges that, at all material times

28 herein alleged, the defendants, including the DOE defendants 1 — 10, and each of them, were the
3
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF
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I agents, servants, employees, members, associates, shareholders, officers, directors, joint venturers,
2 and/or alter egos of the other defendants, and each of them.

III. THE UNDERLYING SWITZER ACTION

w2

20.  The Switzer Action arises from an alleged decision by Mr. Switzer and defendant

5 Wood in November of 2010 to form a business to market and sell medical implants in Tennessee

6 and Georgia (Y 47). Mr. Switzer and defendant Wood allegedly formed defendant Flournoy for
7 that purpose in December of 2010 (9 49).

8 21. In or about May of 2011, Mr. Switzer and defendant Wood allegedly orally agreed
9 to use Flournoy to sell medical implants and associated hard goods in the markets previously
10 reserved to Mr. Wood and Mr. Switzer, and not serviced by Flournoy (i.e. California, Oregon, and

11 Nevada). (Y 50).

12 22. In his cross-complaint, Mr. Switzer alleges that defendant Wood breached his
13 partnership agreement with Mr. Switzer by taking money that belonged to Mr. Switzer and/or
14 Flournoy and keeping it for himself and/or for Access Medical. Mr. Switzer also alleges that "Mr.
15 Wood took away from Mr. Switzer and kept for himself the lucrative business relationships and
16 income Mr. Switzer had developed and enjoyed with hospitals previously serviced by Epsilon and

17 the business entities associated with Mr. Switzer . . ." (] 43). Mr. Switzer alleges that defendant

Selman Breitman LLp
ATTORNEYS AT LAW

18 Wood's actions "irreparably damage[d] the business reputation of Mr. Switzer." ( 44).

19 23. In his cross-complaint, Mr. Switzer further alleges that defendant Wood "[stole]
20 away accounts, customers and business relationships of Mr. Switzer and Epsilon in California" (f
21 53). Mr. Switzer states causes of action against Wood and Access Medical for Breach of
22 Fiduciary Duty / Constructive Fraud, Conversion, Unjust Enrichment, and Accounting.

23 24, The underlying Switzer Action sets forth four causes of action for interference with
24 prospective economic advantage stemming from defendant Wood's alleged disruption of Mr.
25 Switzer's business relationship with various hospitals. (] 107, 114, 121, 128). Mr. Switzer also
26 alleges that defendant Wood breached his duty not to interfere with Mr. Switzer's existing business
27 relationships. (Y 152).

28

4
NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF
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1 25.  In the underlying cross-complaint, Mr. Switzer states causes of action against
2 defendants Wood and/or Access Medical for Dissolution of Flournoy, Unfair Competition, Treble
3 Damages and Attorney's Fees. (f 162-180, 191-196).

4 26.  The underlying cross-complaint filed by Mr. Switzer in the Switzer Action names

5 Flournoy as a "nominal" cross-defendant ( 2) against whom Mr. Switzer is making "derivative"

6 claims (9 14).
7 IV.  THE NAUTILUS POLICY
8 27.  As alleged above, Nautilus issued policy no. BN952426 to named insured Access

9 Medical effective 1/15/11 to 1/15/12 ("Nautilus Policy™). Endorsement #1 adds the named insured

10 Flournoy Management LLC to the Nautilus Policy.

i 11 28.  The terms of the Nautilus Policy include the following insuring agreement, which
-
o 12 provides in pertinent part:
< 3
g E 13 SECTION I1 - LIABILITY COVERAGE
ousd
5 e COVERAGE B PERSONAL AND ADVERTISING INJURY
= 15 ' LIABILITY
SE 16 1. Insuring A
E < . Insuring Agreement
i) 17 a. We will pay those sums that the insured becomes legally
N obligated to pay as damages because of "personal and
18 advertising injury" to .which this insurance applies. We will
have the right and duty to defend the insured against any "suit"
19 seeking those damages. However, we will have no duty to
defend the insured against any "suit" seeking damages for
20 "personal and advertising injury" to which this insurance does
not apply. We may, at our discretion, investigate any offense
21 and settle any claim or "suit" that may result. But:
22 (1) The amount we will pay for damages is limited as
- described in Section III — Limits Of Insurance; and
(2) Our right and duty to defend ends when we have used up
24 the applicable limit of insurance in the payment of
judgments or settlements under Coverages A or B or
25 medical expenses under Coverage C.
26 No other obligation or liability to pay sums or perform acts or
services is covered unless explicitly provided for under
27 Supplementary Payments — Coverages A and B.
28
5

NAUTILUS INSURANCE COMPANY'S COMPLAINT FOR DECLARATORY RELIEF
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1 * ok ok
2 29.  The Nautilus Policy contains the following definitions:
3 14, "Personal and advertising injury" means injury, including
consequential "bodily injury", arising out of one or more of
4 the following offenses:
5
d. Oral or written publication, in any manner, of
6 material that slanders or libels a person or
organization or disparages a person's or
7 organization's goods, products or services].]
8 18, "Suit" means a civil proceeding in which damages because
, of "bodily injury", "property damage" or "personal and
9 advertising injury" to which this insurance applies are
alleged. . .
10 * k%
11 30.  In letters to Access Medical and Flournoy, Nautilus reserved its rights under the

12 Nautilus policy with respect to the Switzer Action. The letters stated, among other things, that:

(9
.
-
5 2
g - 13 Nautilus Insurance Company reserves the right to disclaim
Relp” coverage and to bring an action in an appropriate state or federal
L v 14 court of competent jurisdiction and venue in order to limit, obtain a
— declaration, or interplead, to enforce the limitations mentioned
Mz 15 herein and declare the obligations and responsibilities of the parties
o 2 hereto under the contract of insurance.
o = 16
<
= Lo . y
T) 17 31. Nautilus is informed and believes and therefore alleges that the terms, conditions,
N

18 exclusions, and endorsements of the Nautilus Policy, along with Nevada law, preclude Nautilus
19 | from having any duty to defend Defendants Access Medical, Flournoy and/or Wood and/or
20 indemnify said Defendants for damages which may be awarded in the underlying Switzer Action,

21 thereby extinguishing any legal interest potentially held by Mr. Switzer as the underlying plaintiff.

22 FIRST CAUSE OF ACTION
23 (Declaratory Relief Regarding No Duty to Defend — Defendants Access and Wood)
24 32.  Nautilus refers to Paragraphs 1 to 31 of this Complaint and incorporates the

25 || allegations set forth therein in full in this cause of action.
26 33.  Nautilus is informed and believes and thereon alleges that an actual controversy has
27 | arisen and now exists between Plaintiff Nautilus, on the one hand, and Defendants Access Medical

28 and Wood on the other hand, with respect to Nautilus' obligations, if any, under the Nautilus

6
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1 Policy.
2 34.  Nautilus contends that it has no duty to defend Defendants Access Medical and
3 Wood in the Switzer Action pursuant to the Nautilus Policy, and in accordance with prevailing

4 legal authority.

5 35.  Nautilus is informed and believes and thereon alleges that Defendants Access
6 Medical and Wood dispute the foregoing contention.

7 36. An actual controversy has arisen and now exists between Nautilus on the one hand,
8 and Defendants Access Medical and Wood and each of them on the other hand, concerning
9 Nautilus's duty to defend Defendants Access Medical and Wood in the Switzer Action, if any,
10 under the Nautilus Policy.

11 37.  This Court is vested with the power in the instant case, and Nautilus hereby
12 respectfully requests a judicial determination and declaratory judgment of its rights with respect to
13 its duty to defend Defendants Access Medical and Wood in the Swirzer Action.

14 38.  Such a judicial declaration is necessary and appropriate at this time in view of the
15 controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants

16 Access Medical and Wood on the other hand, as described above.

Selman Breitman LLp
ATTORNEYS AT LAW

17 SECOND CAUSE OF ACTION
18 (Declaratory Relief Regarding No Duty to Defend — Defendant Flournoy)
19 39.  Nautilus refers to Paragraphs 1 through 38 of this Complaint and incorporates the

20 allegations set forth therein in full in this cause of action.

21 40.  Nautilus is informed and believes and thereon alleges that an actual controversy has
22 arisen and now exists between Plaintiff Nautilus, on the one hand, and Defendant Flournoy on the
23 other hand, with respect to Nautilus' obligations, if any, under the Nautilus Policy.

24 41.  Nautilus contends that it has no duty to defend Defendant Flournoy in the Switzer
25 Action pursuant to the Nautilus Policy's provisions, and in accordance with prevailing legal
26 authority.

27 42. Nautilus is informed and believes and thereon alleges that Defendant Flournoy

28 disputes the foregoing contention.
7
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2 43, An actual controversy has arisen and now exists between Nautilus on the one hand,
3 and Defendant Flournoy on the other hand, concerning Nautilus's duty to defend Defendant

4 Flournoy in the Switzer Action, if any, under the Nautilus Policy.

5 44, This Court is vested with the power in the instant case, and Nautilus hereby
6 respectfully requests a judicial determination and declaratory judgment of its rights with respect to
7 its duty to defend Defendant Flournoy in the Switzer Action.
8 45.  Such a judicial declaration is necessary and appropriate at this time in view of the
9 controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendant
10 Flournoy on the other hand, as described above.
5 11 THIRD CAUSE OF ACTION
g i 12 (Declaratory Relief Regarding No Duty to Indemnify — Defendants Access and Wood)
g E 13 46.  Nautilus refers to Paragraphs 1 through 45 of this Complaint and incorporates the
é Z’ 14 allegations set forth therein in full in this cause of action.
as g 15 47.  Nautilus contends that it has no duty to indemnify Defendants Access Medical
g E 16 and/or Wood for any judgment entered in the Switzer Action, pursuant to the Nautilus Policy, and
% 17 in accordance with prevailing legal authority.
N

18 48.  Nautilus is informed and believes and thereon alleges that Defendants Access
19 Medical and/or Wood dispute the foregoing contentions. |

20 49. An actual controversy has arisen and now exists between Nautilus on the one hand,
21 and Defendants Access Medical, Wood and each of them on the other hand, concerning Nautilus's
22 duty to indemnify Defendants Access Medical and/or Wood, if any, under the Nautilus Policy.

23 50.  This Court is vested with the power in the instant case, and Nautilus hereby
24 respectfully requests a judicial determination and declaratory judgment of its rights with respect to
25 its duty to indemnify Defendants Access Medical and/or Wood in the Switzer Action.

26 51. Such a judicial declaration is necessary and appropriate at this time in view of the
27 controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants

28 Access Medical and/or Wood on the other hand, as described above.
8
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2 FOURTH CAUSE OF ACTION
3 (Declaratory Relief Regarding No Duty to Indemnify — Defendant Flournoy)
4 52.  Nautilus refers to Paragraphs 1 through 51 of this Complaint and incorporates the

5 allegations set forth therein in full in this cause of action.
6 53.  Nautilus contends that it has no duty to indemnify Defendant Flournoy for any
7 | judgment entered in the Switzer Action, pursuant to the Nautilus Policy, and in accordance with
8 prevailing legal authority.
9 54.  Nautilus is informed and believes and thereon alleges that Defendant Flournoy
10 disputes the foregoing contentions.
11 55. An actual controversy has arisen and now exists between Nautilus on the one hand,
12 and Defendant Flournoy on the other hand, concerning Nautilus's duty to indemnify Defendant
13 Flournoy, if any, under the Nautilus Policy.
14 56.  This Court is vested with the power in the instant case, and Nautilus hereby
15 respectfully requests a judicial determination and declaratory judgment of its rights with respect to
16 its duty to indemnify Defendant Flournoy in the Switzer Action.

17 57.  Such a judicial declaration is necessary and appropriate at this time in view of the

Selman Breitman LLp
ATTORNEYS AT LAW

18 controversy and genuine dispute between Plaintiff Nautilus on the one hand, and Defendants
19 Flournoy on the other hand, as described above.

20 PRAYER FOR RELIEF

21 WHEREFORE, Plaintiff Nautilus prays for judgment against Defendants, and each of

22 them, as follows:

23 1. Fbr a judicial declaration that Nautilus has no duty to defend Defendants Access

24 Medical and/or Wood under the Nautilus Policy in the Switzer Action;

25 2. For a judicial declaration that Nautilus has no duty to defend Defendant Flournoy
26 under the Nautilus Policy in the Switzer Action;

27 3. For a judicial declaration that Nautilus has no duty to indemnify Defendants Access

28 Medical and/or Wood for any judgment entered in the Switzer Action or, in the alternative,
9
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1 Nautilus's duty to indemnify Defendants Access and/or Wood is limited as set forth in the Nautilus
2 Policy;
3 4. For a judicial declaration that Nautilus has no duty to indemnify Defendant
4 Flournoy for any judgment entered in the Switzer Action or, in the alternative, Nautilus's duty to
5 indemnify Defendant Flournoy is limited as set forth in the Nautilus Policy;
6 S. For the costs of suit incurred herein; and
7 6. For such other further relief as this Court may deem just and proper.
8 Nautilus demands a trial by jury.
9 DATED: February 24, 2015 SELMAN BREITMAN LLP
10
&~ 11 By:  /s/ Galina Kletser Jakobson
- GALINA KLETSER JAKOBSON
fom 12 NEVADA BAR NO. 6708
= 33 New Montgomery, Sixth Floor
g - 13 San Francisco, CA 94105-4537
= C Phone: 415.979.2066
vy 14 Facsimile: 415.979.2099
5 w Attorneys for Plaintiff NAUTILUS
& 15 INSURANCE COMPANY
S5
<
=
) 17
7]
18
19
20
21
22
23
24
25
26
27
28
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GREGORY L. ALTOUNIAN #128398
Attorney at Law
295 West Cromwell Avenue, Suite 104
Fresno, California 93711
Tel: (559) 4356200
Fax: (559) 435-6300
Artorney for Cross-Complainant, Ted Switzer
SUPERIOR COURT OF CALIFORNIA, COUNTY OF FRESNO
CENTRAL DIVISION - UNLIMITED CIVIL CASE
TED SWITZER, )
) CaseNo: 11 CE CG 04395 JH
Cross-Complainant, )
v. )
) CROSS-COMPLAINT OF TED SWITZER
FLOURNQY MANAGEMENT, LLG, ) FOR LEGAL AND EQUITABLE RELIEF
ROBERT CLARK WOOD, 1I (also known as ) ON INDIVIDUAL CLAIMS ON HIS
ROBERT “SONNY"” WOOD); ) BEHALF AND DERIVATIVE CLAIMS ON
ACCESS MEDICAL,; LLC; ) BEHALF OF NOMINAL DEFENDANT
KRAVITZ, SCHNITZER, SLOAN & ) FLOURNOY MANAGEMENT, LLC
JOHNSON, CHTD, )
JORDAN P. SCHNITZER,; )
MCCORMICK, BARSTOW, SHEPPARD, )
WAYTE & CARRUTH, LLP; 3
GORDON M. PARK; DANA B. DENNO; )
IRENE V., FITZGERALD; )
and ROES 1 through 50, inclusive, )
)
Cross-Defendants. )
)
i
Switzer v, Flowrnoy Management, LLC
Case No. 1 CECG 0439514
Cross-Complaint of Ted Switzer
‘§ y 0(0"03"‘{5)
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Cross-Complainant alleges:

FACTS COMMON TO ALL CAUSES OF ACTION

L Cross-Complainant, TED SWITZER (referred to hercafter as "Mr. Switzer"), is,
and at all times herein mentioned was, a California resident, residing and doing business in the
County of Fresno, State of California, and a member of record and a hoider of a fifty percent
(50%) voling interest in defendant, FLOURNOY MANAGEMENT, LLC. Mr, Switzer is also a
principal of Charlie Medical, LLC (fka Omega Solutions, LL.C) and Switzer Medical, Inc., both
of which have assigned to Mr. Switzer the claims alleged herein, to the extent that such claims
may belong to them,

2, Nominal Cross-Defendant, FLOURNOY MANAGEMENT, LLC (referred to
hereafter as “Flournoy”), is a limited lability company organized and existing under the laws of
the State of Delaware, with its principal place of business in Nevada, and which transacts
business in California, and is a “foreign limited lability company™ as that term is defined by
Corporations Code §17001(q), and 15 comprised of only two members, Mr, Switzer and cross-
defendant ROBERT “SONNY” WOOD. Floumnoy is also the sole member and manager of
Epsilon Distribution [, LLC,

3. Cross-Defendant, ROBERT CLARK WOOD, 11 (also known as Robert “Sonny”
Wood and referred 10 hereafier as “Mr, Wood™), is, and since May 2011 has been, the sole
managing member of Flournoy and does, and at all times mentioned herein did, exercise plenary
power and control over the finances, affairs and activities of Flournoy.

4, Cross-Defendant, ACCESS MEDICAL, LLC (referred to hereafier as “Access™),

is a limited Hability. company organized and existing under the laws of the State of Delaware,
Switzer v, Flournagy Management, LLC

Case No. i1 CE CG 04395 IR
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Page 557

NV Sup Ct CQ - Joint Appendix00624



(9}

4

Case: 17-16265, 10/25/2017, ID: 10631671, DKtEntry: 16-4, Page 48 of 165

Case 2:15-cv-00321 Document 1-1 Filed 02/24/15 Page 4 of 60

P

with its principal place of business in Nevada, and which transacts business in California and
elsewhere under various fictitious names including, but not limited to, Access Orthopedics,
Access Orthopedic Medical Group and Access Medical Orthopedies, and, and at all times
mentioned herein was managed by one or more of its members, including, but not limited to, Mr.
Wood. Any refererice to Mr. Wood herein shall also be deemed to be a reference to Access
unless otherwise specifically stated or made absolutely impossible by context.

5, Cross-Defendant, KRAVITZ, SCHNITZER, SLOAN & JOHNSON, CHTD
(referred 1o hereafter as “Kravitz”), is a law firm which does, and at al) times mentioned hetein
did, represent Flournoy and Mr, Wood.

£. Cross-Defendant, JORDAN P, SCHNITZER (referred to herein as *Mr.
Schnitzer™), is an attorney at law, licensed o practice in the state of California, and at all times
mentioned herein was an associate and member of Kravitz and was actively involved and
participated in the representation of Flournoy and Mr, Wood. [n doing the acts complained of
herein, Mr. Schnitzer was acting at the direction of, or with the knowledge, permission, consent,
acquiescence or rati fication of, Kravitz and its principals, including, but not limited to Martin
Kravitz, Gary Schnitzer and Melanic Morgan.

7. Cross-Defendant, MCCORMICK, BARSTOW, SHEPPARD, WAYTE &
CARRUTH, LLP (referred to hereafter as “McCormick™), is a law firm which does, and at all
times mentioned herein from and after approximately March 2012, at least, did, represent
Flournoy and Mr. Wood.

8. Cross-Defendant, GORDON M. PARK (referred to herein as “Mr, Park™), is an
atiorney at law, ticensed (o practice in the state of Californiy, and at all times mentioned herein

Sveitzer v, Flournoy Management, LL(]
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from and after approximately March 2012 was a principal and member of MeCormick and was
actively involved and participated in the representation of Flournoy and Mr. Wood,

9. Cross-Defendant, DANA B, DENNO (referred to herein as "Ms. Denno”), is an

attorney at law, licensed to practice in the state of California, and at all times mcntioncci herein
from and after approximately March 2012 was a principal and member of McCormick and was
actively involved and pariicipated in the representation of Flournoy and Mr. Wood,

10, Cross-Defendant, IRENE V. FITZGERALD (referred to herein as “Ms.
Fitzgerald”), is an attorney at law, licensed to practice in the state of California, and at all times
mentioned herein from and after approximately March 2012 was an associale and member of
McCormick and was actively involved and participated in the representation of Flournoy and Mr.
Wood. In doing the acts complained of herein, Ms. Filzgerald was acting at the direction of, or
with the knowledge, permission, consent, scquiescence ot ratification of, McCormick, Mr, Park
and Ma, Denno.

1. Mr. Switzer is ignorant of the true hames and capacities of the cross-defendants
sued hercin as ROES 1 through 25, inclusive and, therefore, sues these cross-defendants by
fictitious names. Mr. Switzer will amend this cross-complaint 10 allege their true names and
capacities when ascertained. Mr. Switzer is informéd and believes, and on that basis alleges, that
each of these fictitiously named cross-defendants is responsible in some manner for the acts or
omissions alleged in this cross-complaint ancl that Mr. Switzer's injuries were proximately
caused by the acts or omissions of these defendants.

12 Mr. Switzer knows the identities of ROES 26 through 50, inclusive, believes he

has been damaged by said ROES, but is unaware of their capacity or conduct as described in this

Swrtzer v Flowrnoy Management, LLC
Case No. |1 CE CG 04395 J¥
Cross-Complaint of Ted Switzs

Page 559

NV Sup Ct CQ - Joint Appendix00626



o

Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 50 of 165

Case 2:15-cv-00321 Document 1-1 Filed 02/24/15 Page 6 of 60

cross-complaint. Because Mr. Switzer is ignorant of their capacity or conduct, he sues them
fictitiously. 17 necessary, Mr, Switzer will seek Jeave to amend this cross-complaint when he has
knowledge of facts indicéting the true natwre of their capacity and conduet in the events described
in this complaint. Some of the persons or entities sued herein pursuant 1o California Code of
Civil Procedure section 474, may he persons or entities with whom or which Mr, Switzer is
acquainw(.i, but at this time Mr, Switzer is not aware of information or facts that cause him 1o
conclude that he is aware of the identities of any persons or entities sued herein, other than those
cross-defendants whose identities are specifically alleged. For these reasons, Mr, Switzer alleges

on information and belief that he knows the identities of ROES 26 through 50, inclusive, but is

lunaware at this time of the specific details of the actions and conduct of these particular
fidcfendams that give rise to their legal liability to Mr, Switzer.

13 At all times herein mentioned, cross-defendants were the agents, servants or
employees of each of the remaining crogs-defendams and in doing the things complained of
herein were acting within the scope of their agency and employrnent, and acting with the full
knowledge or subsequent ratification of their principals or employers. All references herein to
any named cross-defendant will also be deemed 10 be references to all cross-defendants unless
atherwise specifically stated or made impossible by context.

14, Prior to filing the instant cross-complaint, Mr. Switzer did not make an effort 1o
seeure from Mr. Wood the actions Mr. Switzer desires to obtain by way of the derivative claims
set farth herein because there was and is no reasonable possibility that Mr., Wood would have

undertaken those actions voluntarily since they are in conflict with his personal interests as an

Switzer v. Flournoy Managemed, 10
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individual and Mr. Wood has consistently and without exception placed his personal nterests as
an individual over and above any interests of either Floumnoy or Mr, Switzer.

15, Priorto filing the instant cross-complaint, Mr. Switzer delivered a true copy of
this cross-complaint 1o Flounoy and Mr. Wood by transmiltal of same 1o Mr. Park.

- FIRST CAUSE OF ACTION
Breach of Fiduciary Duty — Derivative claim on behalf of Flournoy against MeCormick,
Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald, Mr. Schnitzer and ROES 1-10 and 26-35

16, Mr, Switzer incorporates the allegations of paragraphs | through 15 above as
though fully set forth by this reference.

17.  As Flournoy’s attorneys, McCormick, Kravitz, Mr. Park, Ms. Denno, Ms.
Fitzgeraid and Mr. Schnitzer, and each of them, owed a fiduciary duty, inchuding a duly of
utmost and undivided loyalty, to Flounoy.,

18. Pursuant to Corporations Code §17453, as a member of Floumoy, Mr, Switzer is,
and al all times mentioned herein was, entitled to all information and inspection rights provided
in Corporations Code §17106, which rights cannot be waived.

19, Mr Switzer became concemed about the management and operation of Flournoy
Ei‘by Mr. Wood, and desired to obtain information necessary to the process of evaluating whether
or not Flournay was being managed and operated by Mr, Wood in a manner consistent with Mr,
| Switzer's rights as a member of Flournoy,

20.  Corporations Code §17106(b)(1) provides that cach member of a limited Hability
company “has the right upon reasonable request, for purposes reasonably related 1o the interest of
thar person as a member...: (1) To inspect and copy during normal business hours any of the

records required to-be maintained by Section 17058."

Switzer v. Fiourngy Management, LLC
Case No, 11 CE CG 04393 J1
Cross-Complaint of Ted Swized
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21, Corporations Code §17106(i) provides that any reguest, inspection or copying by
a member of a limi ted liubility company may be made by the member's agent or alioraey,

2. Onor about September 30, 2011, pursuant to Corporations Code §17100,
subdivisions (b)(1) and (i), Mr. Switzer's attorney made a written request of Mr, Wood and
Flournoy on behalf of Mr. Switzer that Mr. Wood and Flournoy make available for Inspection
and copying by Mr. Switzer and his assistants, the following records:

(@) A copy of the articles of organization of Flournoy Management, LLC, and
all amendments thereto, together with any powers of attorney pursuant 1o which the
articles of organization or any amendments thergto were executed, [Cali fornia
Corporations Code §17058(a)(3))

(b) A copy of the operating agreement of Flownoy Management, LLC, and
any amendments thereto, together with any powers of attorney pursuant to which any
written operating agreement or any amendments thereto were executed. [California
Corporations Code §170358(a)(5)]

(c) Copies of the financial statements of Flournoy Management, LLC, for the
six most recent fiscal years. [California Corporations Code §17058(a)(6)]

()] The books and records of Flournoy Management, LLC as they relate to the
internal affairs of Floumoy Management, L.L.C for at least the current and past four fiscal
years, [California Corporations Code §1 7058(a)(7)] These books and records include, but
are not limited to:

(i) For the period from May [, 2011 through the date of inspection, all
billing and charge sheets to, and checks, drafts and credits received from:

Alameda Hospital - Alameda, CA

Alta Bates Hospital - Berkeley, CA
Centennial Hills — Las Vegas, NV
Cottage Hospital - Santa Barbara, CA
Doctors Medical Center ~ Modesto, CA
El Camino Hospital - Los Gatos, CA
Hollywood Presbyterian Medical Center ~ Los Angeles, CA
Southern Hills - Las Vegas, NV

Spring Valley — Las Vegas, NV

St. Rose Dominican Hospital ~ Las Vegas, NV
Stanislaus Surgical ~ Modesto, CA

o

o o

o
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L Summit Hospital — Berkeley, CA
m, University Health ~ Augusta, GA
n, University Medical Center — Las Vegas, NV

() Al bank statements and correspondence Lo or from banks and other
financial institutions and financial services providers;

(iif)y Al commission statements and cancelled checks, drafts and credits
showing commissions paid;

(iv)  All insurance policies end cancelled checks, drafts and credits
showing premiums and indemnity benefits paid;

(v)  All ieases and cancelied checks, drafts and credits showing all
rents paid,

(vi)  All service contracts for professional services and cancelled
checks, drafis and credits showing payment for those services;

(vil)  All contracts and bills for office services, facilities and equipment
and vancelled checks, drafls and credits showing payment for those services, facilities and
equipment;

(viil) Al bills, invoices, packing and shipping lists for product from
Alpbatec, X-Spine, GS Medical and Orthovita, and checks, drafts and credits showing payment
for that product, and all checks, drafts and credits showing all income from the resale-of that

product;

(ix)  To the extent not identified above, all paid bills and cancelled
checks, drafts and credits showing payment of those bills;

(x)  To the extent not identified above, all checks, drafts, wire and
other monetary transfers and credits issued by Flournoy Management, LLC or from accounts or
funds owned or conitrolled by Floumoy Management, LLC, and all bills, contracts and other
documents requiring or permitting such payments;

(xi)  To the extent not identificd above, all checks, drafts, wive and
other monetary transfers and credits issued to Flournoy Management, LLC, and all bills,
contracts and other documents requiring or permitting such payments;

(xil) Al signed hospital contracts and physician contracts;

Switzer v. Fiournoy Managemeni, Lo
Case No, 11 CE CG 04395 1F
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(xiii) Al inventory lists and other documents and records showing each
item of product owned or purchased by Mr, Switzer prior to May 1, 2011, and the location and
disposition of each item of product from that date to the date of inspection;

(xiv)  All inventory lists and other documents and records showing each
ftem of praduct owned or purchased by Mr, Wood and Access Medical prior to May 1, 2011, and
the location and disposition of each item of product from that date 1o the date of inspection;

(xv)  All inventory lists and other documents and records showing each
item of product owned or purchased by Flouwnoy Management, LLC from and after May 1, 2011,
and the location and disposition of each item of product from May 1, 2011 to the date of
inspection;

(xvi) To the extent not identified above, all inventory 1ists, shipping lists,
packing lists, invoices, purchase orders, checks, drafts, credit memos, wire ar other monetary
transfers showing the sale or other transfer ol any products by Flournoy Management, LLC, and
all consideration received by Flournoy Management, LLC for that salcor other transfer,

(xvit) To the extent not identified above, all books, records and other
documents which are necessary or useful in fully and accurately determining the financial
condition and activities of Flournoy Management, LLC from May 1, 201110 the date of

inspection.

23, Kravitz, through its principal and authorized agent Gary E, Schnitzer, Esq,, acting
on behalf of Flournoy, refused, on several occasions, Mr. Switzer’s request for access to
Flournoy records for inspection and copying, asserting that, based on patently irrclevant supposed
prior acts by Mr. Switzer, Mr. Wood believed that Mr, Switzer would use the requested records
to harm Flournoy if Mr, Switzer was permitted access to the Flownoy ;’ccm‘ds for inspection and
copyiﬁg,

24, The assertion of Kravitz, through its principal and authorized agent Gary E.
Schnitzer, Esq., was false, and known by Kravitz to be false at the time that it was made,
because, to avoid explaining what harm Mr. Switzer could possibly cause-to Flournoy if Mr.

Switzer had been allowed access Lo Flournoy records for inspection and copying as requested,

MrmWoodssubsee ueftiF AT AR I dereathynediscoyeryrespenses-prepared:bysKravitzg
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McCormick, Mr. Park, Ms, Denno, Ms. Fitzgerald and Mr, Schinitzer that the reason Kravitz
repeatedly denied Mr. Switzer's requests for access to Flounoy records for inspection and
copying was that Mr. Switzer already had possession of either the originals or copies of avll of the
Flournoy records to which Mr. Switzer had requested access for inspection and copying because
those records had either been generated by Mr. Switzer or persons associated with M, Switzer,
or had been provided to Flournoy in the first instance by Mr, Switzer or persons ot entities
associated with Mr. Switzer, or had previously been provided to Mr. Switzer by Flournoy in the
regular course of business,

25 At the time Kravitz, through its principal and authorized agent Gary E. Schnitzer,
Esq., compietely denied, on behalf of Flournoy, the requests of Mr. Switzer for access to
Flournoy records for inspection and copying, Kravitz knew or should have known that the
records would show perfidy and fraud on behalf of Mr. Wood in the management and operation
of Flournoy including, but not limited 1o, Mr, Wood's defalcation and improper channcling to
himself and his business entitics of monies and property belonging to Mr. Switzer and supplied
by Mr. Switzer to Flournoy for the business operations of Flournoy, and the improper taking by
Mr. Wood for himsel £ and his business entities of monies and property belonging to Flournoy,
and the fmproper (ailure of Mr. Wood to contribute monies and property to Flournoy for the
business operations of Flournoy.

26. Kravitz, through its principal and authorized agent Gary E, Schnitzer, Esq.,
breached ité fiduciary duty to Flournoy by concurrently representing Floumoy and Mr, Wood
despite the existence of a potential or actual conflict, and thereafter caused actual damage to

Flournoy by, among other things, knowingly using a false pretext to deny, on behalf of Flournoy,

10
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Mr. Switzer's repealed requests for access 1o the Flournoy records for inspection and copying,
resulting in Flournoy’s unjustified refusal 1 provide Mr. Switzer with access to any of the
requested materials and the filing by Mr, Switzer ofa lawsuit against F lou_moy to compel such
aCCess.

27 Kravitz, through its principal and authorized agent Gary B, Schnitzer, Esq.,
breached its fiduciary duty to Flournoy by concurrently representing Flournoy and Mr, Wood
despite the existence of a potentia) or actual conflict, and thereafler caused actual damage to
Flournoy by, among other things, knowingly and intentionally placing the interests of Mr, Wood
over and above the interests of Flournoy when responding on behalf of Flournoy to Mr. Switzer's
repeated reguests for access 1o Flournoy records for inspection and copying ina way that Kravilz
knew was virtually certain to result.in the filing of an action by My. Switzer against Flournoy w0
obtain access to Flournoy records for inspection and copying, just so that the revelation of Mr.
Wood's perfidy and fraud with respeet to the management and operation of Flournoy could be
delayed for as long as possible,

28.  Onorabout December 27, 2011, Mr, Switzer filed an action against Flournoy and
Mr. Wood which set forth a single cause of action under the Califofnia Corporations Code to
compel Flournoy to permit Mr. Switzer access to Flournoy records for inspection and copying
(hereafter refesred to as the “Records Inspection Action”).

29, McCormick, Kravitz, Mr. Park, Ms, Fitzgerald and Mr. Schnitzer breached their
fiduciary duty to Flournoy by concurrently representing Flournoy and Mr, Wood despite the
existence of a potential or actual conflict, and thereafler caused ac.tuél damage to Floumoy by,

among other things, responding on behalf of Flournoy to Mr. Switzer's complaint in the Records

i
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Inspection Action vvith an answer that contained patently meritless and inadequately pled
affirmative defenises to which Mr, Swilzer's demurrer was sustained, and then by filing a first-
amended answer making the same inadequate and improper ajlegations to which Mr. Switzer
demurred and moved (o strike, and then by filing a second-amended answer without leave of
Court which made the same inadequate and improper allegations to which Mr. Switzer moved 1o
strike, all of which actions did nothing but benefit Mr, Wood by delaying the proseeution of Mr.
Switzer's action and burden Flournoy by needlessly increasing its defense costs and providing
further evidence of the unreasonable nature of its refusal to allow Mr. Switzer access to the
requested records for inspection and copying.

30, McCormick, Krayitz, Mr. Park, Ms. Fitzgerald and Mr. Schnitzer breached their 1
figuciary duty to Flournoy by concurrently representing Flournoy and Mr. Wood despite the
existence of a potential or actual conflict, and thereafter caused actual damage to Flournoy by,
among other things, responding on behalf of Flournoy 1o Mr. Switzer’s coraplaint in the Records
Tnspection Action with a third-amended answer which asserts as its sole actual affirmative
defense the business judgment rule, a defense that they knew or should have known had no
application or legitimare supporting factual basis because Mr. Wood is by no means an
independent manager of Flournoy, he has cbvious conflicts of interest with Flournoy, and has
obviously acted in bad faith, fraudulently, oppressively and/or illegally with respect 10 the
management and operation of Flournoy, and which caused a number of discovery disputes to
arise when discovery responses of Flournoy and Mr, Wood that were drafted and served by
McCormick, Kravitz, Mr. Park, Ms. Fitzgerald and Mr. Schnitzer to Mr., Switzer's discovery

requests relating to this purported affirmative defense were unverified, improperly verified,

12
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evasive, incomplete, end asserted patently meritless objections and would not be voluntarily
corrected in respon se to Mr. Switzer's multiple and repeated meet and confer efforts, thus
resulting in, again, a benetit to Mr. Wood in delaying the prosecution of Mr. Switzer's action and
a burden to Flournoy by needlessly increasing its defense costs and providing further evidence of
the unrcasonable nature of its refusal to allow Mr. Switzer access lo the requested records for
ingpection and copying,

3l McCormick, Kravitz, Mr. Park, Ms. Fitzgerald and Mr. Schnitzer breached their
fiduciary duty to Flourncy by concurrently representing Flournoy and Mr, Wood despite the

existence of a potential or actual conflict, and thereafter caused actual damage to Flournoy by,

among other things: respondingeo el o R RlowmGy (0 MBS WitzeP s eoiplaintin:the:Records; .

InspectionActionyithaorossseomplain papal St METSHAZE M S Witzemswifontheirel derlyss:

offi er.and.f ingss:entinesassociatedawithiviraSwitzerallegingamightlomeconors

BTSN e A A VAT Sy T AGtihEN actsrand somissionsdespitesthes

e,

. e o TG x_u.ffzvv‘*::"ff'::mf,‘,f-‘gf;'v",:-au_,ﬁ S DR i O T
fact- LAt SUCHA ErisE Eam pIAIRTAVE S ProRibited by Flournoy™s operating ‘agreement-asothaving

amajority.ofithenizby felsely representing to the

FNEberssi

beenzauthorizediby RIOUTHEY:
Court that the unauthorized cross-complaint was a compuisory one required by Code of Civil
Procedure 426.10 ¢t seq. when, in fact and in law, the cross-complaint was not compulsory

because the purported contract and tort causes of action alleged in the cross-complaint did not
arise out of the same transaction, occurrence, or series of transactions or occurrences as the single
cause of action under the Corporations Code alleged in Mr. Switzer’s complaint against Flournoy
for access 1o Floumoy records for inspection and copying; by opposing Mr. Switzer's successful

motion 1o strike and demurrer to the cross-complaint while at the same time purporting (o file a

13
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Arst-amended cross-complaint in order 1o moot that motion to strike and demurrer; by

withdrawing the purported first-amended cross-complaint at the hearing on Mr. Switzer’s motion

to strike and dernurrer 10 the initial cross-complaint and then filing an amended first-amended
cross-complaint that did not correct the defects in the allegations of the initial cross-complaing
gand then, after Mr. Switzer had filed a motion to strike and demuyrer to the amended first-
amended cross-complaint, by serving the amended first-amended cross-complaint on Mrs.
Switzer, Ms. Holmes, Switzer Medical, Inc., Epsilon Dktribution I, LLC and Charlie Medical,
LLC, and requiring those cross-defendants to respond to the amended first-amended cross-
complaint before the determination of Mr. Switzer’s motion to strike and demurrer; by
maintaining and prosecuting the unauthorized cross-action on behalf of Flournoy even afler its
unauthorized nature had been expressly brought to their attention by a demurrer filed against
Flournoy’s third amended cross-complaing; by filing and serving & cross-complaint on behalf of
Mr. Wood alleging, among other things, that Flournoy is obligated to pay debts owed to Mr.
Wood’s other business entities, all of which resulted in, again, a bene(it o Mr, Wood in delaying
the prosecution of Mr, Switzer's action and grc_at]y adding to the complexity and cost of the
litigation, and a burden to Flournoy by needlessly increasing its defense costs and exposing it to
liability for malicious prosecution for the false and baseless claims being asserted in the various
cross-complaints filed on behalf of Flournoy and providing further evidence of the unreasonable
nasure of its refusal to allow Mr. Switzer access to the requested records for inspection and
copying,

32, McCormick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald and Mr. Schnitzer

breached their fiduciary duty to Flournoy by concurrently representing Flournoy and Mr. Wood

14
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tdespite the existence of a potential or actval conflict, and thereafter caused actual damage (o
Flourrioy by, among other things, repeatedly preparing and serving false, ihcomp!etc and evasive,
and often unverified, discovery responses on behalf of Flournoy in response to discovery requests
propounded by Mr. Switzer as the plaintiff with respect 10 the Records Inspection Aclion, and to
discovery requests propounded by Mr, Switzer, Mrs, Switzer, Ms. Holmes, Switzer Medical,
Inc., Epstlon Distribution [, LL.C and Charlie Medical, LLC as the cross-defendants with respect
to the false and baseless claims being asserted against them in the various unauthorized cross-
complaints filed on behalf of Flournoy, and by repeatedly ignoring, rejecting, stonewalling and
otherwise abusing the multiple good faith efforts of the propounding parties to informally resolve
the manifold discovery disputes created by the incomplete, ¢vasive and unverified discovery
responses, all of which resulted in, again, a benefit to Mr, Wood in delaying the prosecution of
Mr. Switzer's action and greatly adding to the complexity and cost of the litigation, and a burden
1o Flournoy by needlessly increasing its defense costs and exposing it to liability for, among othey
things, monetary sanctions for the multiple discovery abuses committed in the name of Flournoy
by McCormick, Kravitz, Mr, Park, Ms, Dcnno, Ms, Fitzgerald and Mr, Schaitzer and providing
further evidence of the unreasonable nature of its refusal (o allow Mr, Switzer access to the
requested records for inspection and copying.

3, McCormick, Kravitz, Mr, Park, Ms, Denno, Ms. Fitzperald and Mr. Schnitzer
breached their fiduciary duty to Flournoy by concurrently representing Flournay and Mr. Wood
despite the existence of a porential or actual conflict, and thereafler caused actual damage to
Flournoy by, among other things, not even recomumending the filing of an action on behalf of

Flournoy against Mr. Wood to recover damages for Mr. Wood's perfidy and fraud with respect to

15
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A

the management and operation of Flournoy despite the fact that they knew or should have known
facts establishing such perfidy and fraud, which facts include, but are certainly not limited to the
following dealing with the period between May 1, 2011 and August 31, 2011 Mr, Wood took in
income of at least $606,000.00 that belonged to Flournoy, but only deposited less than
$200,000.00 of that money into Flournoy's bank account; Mr, Wood deposited into Flournoy’s
bank account over $402,000.00 of income provided by Epsilon and business entitics associated
with Mr. Switzer, but distributed less than $85,000.00 trom Flournoy's bank account to Epsilon,
Mr. Switzer or business entities associated with Mr, Switzer, while at the same time paying
$485,000.00 to Mr. Wood’s business, Access, from Flournoy’s bank account despite the fact that
Epsilon and Mr. Switzer, through business enlities associated with him, had paid expenses
properly reimbursable by Flournoy ot at least $293,000.00 or otherwise according Lo proof; Mr,
Wood received income belonging to Flournoy of over $543,000,00 or otherwise according to
proof in the form of hospitals’ payments of invoices, but deposited none of that money into
Flournoy's bank account; Mr. Wood received income belonging to Flournoy of at le.ast
$216,000.00 or otherwise according to proof in the form of checks from Epsilon and business
entities associated with Mr. Switzer, but deposited none of that money into Flournoy's bank
account.

34, MecCormick, Kravitz, Mr. Park, Ms. Denno, Ms, Fitzgerald and M, Schnitzer
breached their fiduciary duty to Floumoy by, as mentioned in the preceding paragraphs,
concurrently representing Flournoy and Mr. Wood despite the existence of a potential or actual
conflict, and thereafter caused actual damage to Flournoy by consistently and repeatedly placing

the interests of Mr. Wood over and above the interests of Flournoy, and McCormick, Kravitz,
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M. Park, Ms. Denno, Ms. Fitzgerald and Mr, Schnitzer are, and at all times mentioned herein
have been, improperly engaged in an actual conflict of interest by their concurrent joint
representation of Flournoy and Mr. Wood in the Records Inspection Action, in Flournoy’s cross-
action, and in Mr. Wood’s cross-action, all contrary to well-established California law, including,
but certainly not lirnited to California Rules of Professional Conduct, Rule 3-31-(C)(1) and (2),
Rule 3-G00(E), Sharp v. Next Eniertainment, Inc, (2008) 163 Cal.App.4" 410, 428, Blue Water
Sunsel, 1L1C v. Markowitz (2011) 192 Cal.AppA‘h 477, 487-490, T&R Foods, Inc. v. Rose (1996)
47 Cal. App.4Y Supp. 1, 8 and Sranley v. Richmond (1995) 33 Cal. App.4™ 1070, 1086.

35, The actual conflict of interest of McCormick, Kravitz, Mr. Park, Ms. Denno, Ms.
Fiizgerald and Mr. Schnitzer has not been consented to or waived by Mr. Switzer, and could not
and cannot be consented to by Mr, Weod,

16, The breach by McCormick, Kravitz, Mr. Park, Ms. Denno, Ms, Fitzgerald and M,

Schnitzer of their fiduciary duty to Flournoy has resulted in actual damage to Plournoy in an |
amount according to proof, but estimated to be in excess of $4,000,000.00 and includes, but is |
not limited t0 any attorney’s fees, costs and litigation expenses that Flournoy is required to pay 1o
M. Switzer in the Records Inspection Action and to Mr. Switzer, Dixie Switzer, Jean Holimes, or
any of the other cross-defendants in Flournoy’s unauthorized cross-action, as well as all

atiorney’s fees, costs and other litigation expenses incwred by Flournoy in defending against the
Records Inspection Action and in prosecuting its cross-action, as well as the value of the income

and property stolen from it by Mr. Wood and disbursed, consumed or otherwise disposed of or

taken by Mr. Wood during the time of the cross-defendants’ joint representation of Flournoy and

Mr, Wood.
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37 In addition to compensation for the actual damage cauged to Flournoy by the
breach by McCormick, Kravitz, Mr, Park, Ms. Denno, Ms. Fitzgerald and Mr, Schnitzer of their
fiduciary duty to Flournoy, Flournoy is also entitled to obtain trom McCormick, Kravitz, Mr,
Park, Ms. Denno, M. Fitzgerald and Mr. Schnitzer disgorgement of all of the fees, costs and
expenses received by them in connection with their representation of Flournoy from and after
May 1, 2011,

38, The conduct of McCormick, Xravitz, Mr, Park, Ms. Denno, Ms. Fitzgerald and
Mr. Schnitzer was fraudulent, malicious, oppressive, despicable and was undertaken and
accomplished with a conscious and intentional disregard for the rights of Flowmoy, and for the
purpose of maximizing the cross-defendants’ financial gain despite the known risk of serjous and
irreparable damage to Flournoy, thus suthorizing the imposition of punitive damagcs against the
cross-defendants, and each of them, in an amount according to proof, for the purpose of
punishing the cross-defendants and discouraging the cross-defendants and other attomeys facing
similar circumstances from engaging in similar conduct in the funure.

SECOND CAUSE OF ACTION
Breach of Contract - Direct claim by Mr, Switzer against Mr, Wood, Access
and ROES 1128 and 36-50

39, Mr, Switzer incorporates the allegations of paragraphs | through 15 above as
though fully set forth by this reference.

40. In or about May 2011, Mr, Wood and Mr. Switzer orally agreed 0 forma

partnership for the purpose of selling medical implants and agsociated hard goods (veferred to

herein as the “Partnership Agreement™).
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4).  The cssential terms of the Partnership Agreement were (hat: (1) plenary power and
control aver the management and operation of Flournoy would be vested in Mr. Wood as
Flournoy’s sole manager; (2) income from a specific business entity associated with Mr. Switzer
(Charlie Medical, L.LC, fka Omega Sofutiors, LLC), income from a specific business entity
associated with Flournoy (Epsilon Distribution I, LLC) and income from a specific business

entity associated with Mr, Wood (Access Medical, LLC) carneg for sales ocourring on or after

| accounts ofFlouruoy and not commingled in any fashion with the funds of any other person or
entity, and then, (3) Flournoy would use that income to reimburse the business entities for their
costs and expenses and overhead attributable to the particular sales; and then, (4) Flournoy would
deduct and pay its own costs and expenses, i any, associated with its administration of the
Partnership Agreement from the remaining income; and then, (5) Flournoy would distribute the
remaining income ta Mr. Wood and Mr. Switzer in equal shares along with other required
distributions from Flournoy’s other independent business operation relating 10 implant sales in
Augusta, Georgia,

42, Mr Switzer has performed all of the terms, conditions and covenants of the
Partnership Agrecment to be performed on his part, except those which have been excused o
rendered impossible by Mr. Wood's conduct,

43, Mr. Wood breached the Partnership Agreement by, among other things: Mr, Wood
took in income of at least $606,000.00 or otherwise according to proof that should have been
delivered to Flournoy, but deposited less than $200,000.00 of that money or otherwise according

to proof into Flouraoy’s bank account; Mr. Wood deposited into Flournoy’s bank account over

19
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5402.000.00 or otherwise according to proof of income provided by business entilies associated
with Mr. Switzer, but distributed less than $85,000.00 from Flournoy's bank account to Mr.
Switzer, Epsilon or Chartlie, while at the same time paying $485,000.00 or otherwise according o
proof to Mr, Wood’s business, Access, from Flournoy’s bank account despite the fact that
Epsilon and Charlie had paid, or had become obligated to pay, expenses properly reimbursable
by Flournoy of at least $293,000.00 or otherwise according to proof and despite the fact that,
exclusive of the $485,000 payment from Flournoy, Access received and deposited into its bank
account income of $1,417,235.76, or otherwise according to proof, during the period from May
1, 2011 through August 31, 201 1; Mr. Wood received income that should have been delivered to
Flourmoy of over $545,000.00 or otherwise according (o proof in the form of hospitals’ payments
of invoices, but deposited none of that money into Flournoy's bank account; Mr. Wood received
income that should have been delivered to Floumoy of at least $216,000.00 or otherwise
according to proof in the form of checks from Epsilon and business entities associated with Mr.
Switzer, but deposited none of that money into Flournoy’s bank account, Mr: Wood took away”
from Mr, Switzer and kept for himself the lucrative business relationships and income Mr, -
Switzer had developed and enjoyed with hospitals previously serviced by Epsilon and the
business entities associated with Mr. Switzer, which hospitals include, but ar¢ not limited 1o Alta
Rates in Oakland, California, Alameda in Oakland, California, Hollywood Presbyterian in Los”
Angeles, California, and Cottage Hospital in Santa Barbara, California.

44.  Avthe time the Partnership Agreement was formed, Mr. Wood knew that any breach)
of the Partnership Agreement as alleged in the preceding paragraphs would cause Mr, Switzer to

suffer more than mere benefit of the bargain damages in that such a breach would irreparably
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damage the business and reputation of Mr, Switzer and, therefore, conseguential damages in the
form of Jost future income and emational distress were foresecable to the parties at the time of
contraciing,

43, Mr. Wood's breaches have caused Mr. Switzer 1o suffer damages in an amount
according to proot, but estimated to be in excess of $6,000,000.00, for, among other things, the
amounts due to Mr, Switzer as reimbursement and compensatibn under the Partnership Agreement,
the loss of his business relationships and the income reasonably anticipated to be derived therefrom
in the future; the damage to'his ability to do business and derive income from the business entities
associated vith him, and for the embarrassment, annoyance and worry caused to him by Mr.
Wood's breaches of the Partnership Agreeraent,

THIRD CAUSE OF ACTION
Fraud - Divect claim by Mr, Switzer against Mr, Wood, Access and ROES 11-25 and 36-S0

46, Mr. Switzer incorporates the allegations of paragraphs 1 through 15 above as
though fully set forth by this reference.

47, In or about Noveniber 2010, Mz, Wood and Mr. Switzer discussed forming a
susiness to macket and sell medical implants and associated hard goods in Chattanooga,
Tennessee and Augusta, (}eorgia, which were markets apart from Mr. Wood's market in Nevada
and Mr. Switzer’ s markets in California and Oregon.

48, During this discussion, Mr. Wood represented to Mr. Switzer that Mr. Wood did a
volume of business in Nevada equivalent to the volume of business that Mr. Switzer did in
California and Oregon, and that Mr. Wood had experience, morals, acumen and capabilities on

par with Mr. Switzer's with respect to medical implant marketing and sales and would treat Mr.
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Switzer in good faith and with faimess if Mr. Switzer agreed to enter into a business venture with
Mr, Weod.

49, Mr. Switzer reasonably relied on Mr, Wood’s representations, and agreed to the
formation of Floumoy in December 2010, and contributed his time, efforts and his own existing
iaventory to enable Flournoy to begin conducting business in Chattanooga, Tennessee and
Augusta, Georgia with additional marketing efforts in those markets being undertaken by Mr.
Wood's brother, Zach Wood, for a monthly fee,

50. In or about May 2011, Mr, Wood and Mr. Switzer orally agreed to form a
partnership for the purpose of selling medical implants and associated hard goods {veferred to
herein as the “Partaership Agreement”) in the markets previously reserved to Mr. Wood and Mr.
Switzer, and not serviced by Flournoy.

51, The essential terms of the Partnership Agreement are set forth in Paragraph 41,
above, and incorporated herein by this reference.

52, Mr. Switzer entered into the Parinership Agreement in reasonable reliance on Mr,
Wood's renewed representations to Mr. Switzer on, among other dates, May 10, 2011, that Mr,
Wood had experience, morals, acumen and capabilities on par with Mr. Switzer's with respect to
medical implant marketing and sales and would treat Mr. Switzer in good faith and with faitness
if Mr. Switzer agreed to enter into this new business venturs with Mr. Wood wherein Mr, Wood
would now have plenary power and control over the management and operation of Flournoy. In
doing so, Mr, Switzer conuributed in excess of 5! million 1o the operation of the partnership in
the form of his money, time, industry, talents, and inventory previously purchased by him for use

by Epsilon and the business eniities associated with him. Mr. Switzer performed and continued
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'2011 to Jean Holmes, dated July 18, 2011 to Jean Holmes, dated July 20, 2011 to Jean Holmes,
dated July 22, 2011 o Jean Holmes, dated July 28,2011 to Jean Holmes, dated August 4, 2011

1o Jean Holmes and Mr, Switzer, dated August 4, 201 1 and August 15, 2011 to Mr, Switzer and
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to perform his obligations under the Partnership Agreement in reasonable refiance of Mr, Wood's

representations, made by ¢-mail messages from Mr, Wood's agent, Jacquie Weide, dated July 11,

Mrs. Switzer, dated August 18,2011 to Jean Holmes, dated August 26, 2011 to Jean Holmes,
dated August 26, 2011 and August 29, 2011 to Jean Holmes, dated September 6, 2011 to Mr.
Switzer, and dated September 7, 2011 to Mr. Switzer, that Mr. Wood was likewise performing
his obligations under the Partnership Agreement.

53, | Mr, Waod's representations were false, and known by Mr. Wood to be false,
when they were made to Mr. Switzer, [nreality, the volume of Mr. Wood’s business was less
than half of Mr. Switzer's business, Mr. Wood took the Augusta, Georgia business intended for
Flournoy and kept it for hirself through Access, Mr, Wood was not fully and faithfully
performing his obligations under the Partnership Agreement, Mr. Wood did not have experience,
norals, acumen and capabilities on par with Mr. Switzer's with respeet to medical implant
marketing and sales, and Mr. Wood had no intention of treating Mr. Switzer fairly or in good
faith but, rather, intended to unfairly profit from Mr. Switzer’s resources, experience, inventory

and industry by utilizing them, and the profits they gencrared, for himself to the exclusion of Mr,

Switzer, and also by stealing away customers, accounts and business relationships of Mr, Switzer}

and Epsilon in California, where Mr, Wood had no business presence prior 1o the Partnership

Agreement,

Switzer v, Flouenoy Managemens, LL(]
Case No. 11 CE CG 04395 JH
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| acts and omissions set forth in paragraph 43, above, which are incorporated herein by this reference

| operations, experience and intentions, Mr, Switzer would never have agreed to form Flournoy
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54, M. Wood fraudulently caused damage to Mr. Switzer by, among other things, the
55, If Mr Switzer had known the true facts regarding Mr, Wood’s business

with Mr. Wood and certainly would have never agreed to enter into the Partnership Agreement
with Mr. Wood in the first instance, and would never have performed as though the partnership
actually existed for ag long as he did,

56, Mr, Wood’s fraud has caused Mr. Switzer to suffer damages in an amount according
1o proot, but estimated 1o be in excess of $6,000,000.00, for, among other things, the amounts due
1o Mr. Switzer as reimbursement and compensation under the Partnership Agreement, the loss of
his inventory, business relationships and the income reasonably anticipated o be derived therefrom
inthe fuﬁzrc, the damage 10 his ability to do business and derive income from the business entitics
associated with him, and for the embarrassment, annoyance and worry caused 10 him by Mr.
Wood's fraudulent acts; as Mr. Wood's acts constifute the theft of Mr. Switzer's property, Mr,
Wood is Hable for treble the amount of damage sustained by Mr. Swiizer and for Mr. Switzer’s
reasonable attorney’s fees pursuant to Penal Code §496.

57. In addition to compensation for the actual damage caused to Mr. Switzer by the
multiple fraudulent acts of Mr. Wood, Mr, Switzer is also entitled to obtain from Mr. Wood
disgorgement of all of the profits obtained by him through his perfidy and fraud, as well as all
attorney's fees, costs and other litigation expenses incurred by Mr, Switzer for having (o

commence a civil action against Flournoy to obtain access to Flournoy’s records for inspection

24
Switzer v. Flowrnoy Management. LLQ
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in the future.
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and copying and for having to defend himself and others against the unauthorized, retaliatory and
malicious cross-action Mr. Wood caused Floummoy to institute and prosecute.

58, The conduct of Mr, Wood was fraudulent, malicious, oppressive, despicable and
was undertaken and accomplish’cd with a conscious and intentional disregard for the rights of Mr.,
Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk of
serious and lrreparable damage to Mr, Switzer, thus atzthoﬁziﬁg the imposition of puniti#c
damages against Mr. Wood in an amount according 1o procf for the purpose of punishing him

and discouraging him and others facing similar circumstances from engaging in similar conduct

FOURTH CAUSE OF ACTION
Breach of Fiduciary Duty/Construetive Fraud ~ Direct claim by Mr. Switzer against M.
Wood, Aceess and ROES 11-28 and 36-50

59. Mr. Switzer incorporates the allegations of paragraphs 1 through 15 above as
though fully set forth by this reference.

60.  Inor about November 2010, Mr. Wood and Mr, Switzer discussed forming a
business to market and scll medical implants and associated hard goods in markets apart from
My, Wood's market in Nevada and Mr, Switzer's markets in California and Oregon,

61, During this discussion, Mr. Wood represented to Mr. Switzer that Mr, Wood dida
volume ol business in Nevada equivalent to the volume of business that Mr. Switzer did in
California and Oregon, and that Mr. Wood had experience, morals, acurnen and capabilitics on
par with Mr. Switzer's with respect to medical implant marketing and sales and would treat Mr,
Switzer in good faith and with fairness if Mr. Switzer agreed to enter into a business venture with

Mr. Wood.

Switzer v. Flournoy Management. LLC
Case No, 11 CE CG 04395 Ji
Cross-Complaint of Ted Switzer
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62. My, Switzer reasonably relied on Mr, Wood’s representations, and agreed to the
formation of Flournoy in December 2010, and contributed his time, efforts and his own existing
inventory 1o enable Flournoy to begin conducting business in Chattanooga, Tennessee and
Augusta, Georgia with additional marketing efforts in those markets being undertaken, by Mr,
Wood's brother, Zach Wood, for a monthly fee,

63. In or about May 2011, Mr. Weod and Mr. Switzer orally agreed to form a
partnership for the purpose of selling medical implants and associated hard goods (referred 10
herein as the “Partnership Agreement”) in the markets previously reserved to Mr, Wood and Mr.,
Swirzer, and not serviced by Flournoy.

64.  The essential terms of the Partnership Agreement are set out in Paragraph 41,
above, which is incorporated by this veference,

65.  As My Switzer's partner, Mr, Wood owed Mr, Switzer a fiduciary duty to
comport bimself in the highest good faith and in a manner consistent with the standards and
duties of a trustee, binding Mf. Wood to not obtain any advantage over Mr. Switzer in the
partnership affairs by the slightest misrepresentation, concealment, threat or adverse pressure of
any kind,

66. Mr. Wood's representations o Mr. Switzer were false. In reality, the volume of
Mr, Wood's business was less than hall o Mr. Switzer's business, Mr. Wood did not have
experience, morals, acumen and capabilities on pav with Mr, Switzer's with respect 1o medical
implant marketing and salcs, and Mr. Wood had no intention of (reating Mr. Switzer fairly or in
good faith but, rather, intended to unfairly profit from Mr. Switzer's resources, experience,

inventory and industry by utilizing them, and the profits they generated, for himself to the

26
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exclusion of Mr. Switzer, and also by stealing away customers, accounts and business
relationships of Mr. Switzer in California, where Mr. Wood had no business presence prior Lo the
Partnership Agreement,

67 Mr. Wood breached his fiduciary duty to My, Switzer and caused damage 10 Mr.
Switzer by, among other things: Mr. Wood took in income of at least $606,000.00 or otherwise
according to proof that should have been delivered to Flournoy, but deposited less than
$200,000.00 or otherwise according to proof of that money into Flournoy's bank account; Mr,
Wood deposited ieto Flournoy's bank acceunt over $402,000.00 or otherwise according 10 proof
of income provided by business entities associated with Mr. Swirzer, but distributed less than
$85,000.00 from Flournoy's bank account 1o Mr. Switzer or business entities associated with Mr,
Switzer, while at the same time paying $485,000.00 or otherwise according to proof'to Mr,
Wood's business, Access, from Flournoy’s bark account despite the fact that Mr. Switzer,
through business entities associated with him, had paid expenses properiy reimbursable by
Flournoy of at least $293,000.00 or otherwise according to proof and despite the fact that,
exclusive of the $485,000 payment from Flournoy, Access received and deposiied into its bank
account income of $1,417,235.76 during the period from May 1, 2011 through August 31, 2011
Mr. Wood received income that should have been delivered to Flournoy of over $545,000.00 or

otherwise according 10 proof in the form of hospitals’ payments of invoices, but deposited none

[ of that money into Flournoy’s bank account; Mr. Wood received income that should have been
delivered 1o Flournoy of at least $216,000,00 or otherwise according to proofin the form of
checks from busincss entities associated with Mr. Switzer, but deposited none of that money into

Flounoy’s bank accouny, Mr, Wood took away and kept for himsel? [lournoy’s business in

27
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Augusta, Georgia; Mr. Wood took away from Mr, Switzer and kept for himself the lucrative
business relationships and income Mr. Switzer had developed and enjoyed with hospitals
previously serviced by Epsilon and the business entities associated with Mr, Switzer, which
hospitals inch;de, but are not limited to Alta Bates in Qakland, Califomia, Alameda in Oakland,
California, Holly wood Presbyterian in Los Angeles, California, and Cottage Hospital in Sana
Barbara, Califomnia; Mr, Wood responded to Mr, Swifzer’s roquest for access to Flourmnoy records
for the purpose of inspection and copying with a complete refusal of any such access and by
hiring attorneys to commence civil actions, including an unauthorized action in the name of
Flowrnoy, against Mr. Switzer, Mr. Switzer's wife, Mr. Switzer's office manager, Epsilon and
business entities associated with Mr, Switzer based on fictional and malicious claims, and to
prosecute those actions in malicious and unethical ways so as lo conceal for as long as possible
the ful] extent of Mr. Wood’s perfidy and Wroﬁgftll conduct.

68.  Mr. Wood's breach of fiduciary duty and constructive fraud has caused Mr. Switzer
to suffer damages in an amount according 10 proof, but estimated 1o be in excess of $10,000,000.00,
for, among other things, the amounts due to Mr, Switzer as reimbursement and compensation under
the Parinership Agreement, the loss of his inventory, business relationships and the income
reasonably anticipated to be derived thereftom in the future, the damage to his ability to do business
and derive income from the business entitios associated with him, for expenses in defending
himself and others from Mr. Wood's civil actions, and for the embarrassment, annoyance and worry

caused fo him by Mr, Wood's fraudulent acts,

Switzer v. Ftourngy Managemeni, 1L()
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69.  In addition to compensation for the actual damage caused to Mr, Switzer by the
muitiple breaches o f fiduciary duty by Mr. Wood, Mr. Switzer is also entitled 10 obtain from Mr,
Wood disgorgementot all of the profits obtained by him through his pertidy.

70. The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and
was underiaken and accomplished with a conscious and intentional disregard for the rights of Mr.
Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk of
serious and fxreparEtble damage to Mr, Switzer, thus authorizing the imposition of punitive
damages against Mr. Wood in an amount according (o proof for the purpose of punishing him
and discouraging him and others facing similar ci_rcumstanccs from engaging in similar conduct

in the {uture.
FIFTH CAUSE OF ACTION
Conversion — Direet claim by Mr, Switzer against Mr. Wood, Access and ROES 11-25 and
36-50

71, Mr. Switzer incorperates the allegations of paragraphs ! through 18, 47 through
57, and 60 through 69 above as though fully set forth by this reference.

72, In May, 2011, Mr. Switzer was the owner of personal property consisting of
medical implants and associated hard goods worth §62,910.00, or olherwise according to proof
(referred 10 hercafter as the “Las Vegas Inventory”).

73. In and after May, 2011, Mr. Wood wrongfully exercised dominion and control
over the Las Vegas Inventory by fraudulently inducing Mr. Switzer 10 allow the Las Vegas

Inventory to be sold pursuant to the Partnership Agreement and then by Mr, Wood keeping and

applying the proceeds of the saie for his own use and benefit to the complete exclusion of Mr.

Switzer,

Switzzr v Flournoy Management, LI
Case No. 11 CE CG 04395 JH
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74. M, Wood's conversion of the Las Vegas Inventory resulied in damage (o Mr.
Switzer in an amount according to proof consisting not only of the price paid by Mr. Switzer
when he purchased the Las Vegas Inventory, but also the profits lost by Mr. Switzer by being
prevented from selling the Las Vegas Inventory himself ail of which are estimated to total, in the
experience of Mr, Switzer, at least $188,730.00 or otherwise according to nroof.

75. The conduct of Mr. Wood was frandulent, malicious, oppressive, despicable and
was underaken and accomplished with a conscious and intentional disregard for the rights of Mr.
Switzer, and for the purpose of maximizing Mr. Wood’s financial gain despite the known risk of
serious and irreparabie damage to Mr. Switzer, thus authorizing the imposition of punitive
demages against Mr. Wood in an amount according (o proof for the purpose of punishing him
and discouraging him and others facing similar circumstances from engaging in similar conduct

in the future,

SIXTH CAUSE OF ACTION
Conversion — Direct claim by Mr, Switzer against Mr. Wood, Access and ROES 11-25 and
36-50
76, Mr. Switzer incorporates the allegations of paragraphs 1 through 15, 47 through

57, and 60 through 69 above as though fully set forth by this reference.

77 In May, 2011, Mr. Switzer was the owner of personal property consisting of

i

medical implants and associated hard goods worth $64,900.00, or otherwise according to proof

(referred to hereafter as the “Los Angeles Inventory™).

78 In and after May, 2011, Mr. Wood wrongfully exercised dominion and conirol

r Q.

over the Los Angeles Inventory by fraudulently inducing Mr, Switzer lo allow the Los Angeles

Inventory lo be sold pursuant to the Partnership Agreement and then by Mr. Wood keeping and

30
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applying the proceeds of the sale for his own use and benefit 10 the complete exclusion of Mr,
Switzer,

9. M, Wood's conversion of the Los Angeles Inventory resulted in damage 1o Mr.
Switzer in an amount according to proof consisting not only of the price paid by Mr, Switzer
when he purchased the Los Angeles Inventory, but also the profits Jost by Mr. Switzer by being
prevented from sciling the Los Angeles Inventory himself, all of which are estimated to total, in
the experience of Mr. Switzer, at least $194,700.00 or otherwise according to proof.

80.  The conduct of M. Woc;d was {raudulent, malicious, oppressive, despicable and

was undertuken and accomplished with a conscious and intentional disregard for the rights of Mr.

Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk of |-

serious and irreparable damage to Mr. Switzer, thug authorizing the imposition of punitive
damages against Mr. Wood in an amount according to proof for the purpose of punishing him
and discowraging him and others facing similar circumstances from engaging in similar conduct

in the future,
SEVENTH CAUSE OF ACTION
Conversion - Direct claim by Mr, Switzer against Mr, Wood, Access and ROES 11-25 and
36-50
gl Mr. Switzer incorporates the allegations of paragraphs 1 through 15, 47 through
57, and 60 through 69 above as though fully set forth by this reference.
82. In May, 2011, Mr, Switzer was the owner of personal property consisting of

medical implants and associated hard goods worth $448,685.00, or otherwise according to proof

(referred Lo herealler as the “Santa Barbara Inventory™).

3]
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83, Inand after May, 2011, Mr. Wood wrongfully exercised dominion and control
over the Santa Barbara [nventory by fraudulently inducing M. Switzer to allow the Santa
Barbara Inventory to be sold pursuant to the Partnership Agreement and then by Mr, Wood
keeping and applying the proceeds of the sale for his own use and benefit to the complete
exclusion ef Mr. Switzer,

84, Mr. Wood’s conversion of the Santa Barbara Inventory resulted in damage to Mr.
Switzer in an amount according 1o proof consisting not only of the price paid by Mr. Switzer

when he purchased the Santa Bartara Inventory, but also the profits lost by Mr. Swilzer by being

the experiznce of Mr. Switzer, at least §1 ,346,055.00 or otherwisg according 10 proof.

85.  The conduct of Mr, Wood was fraudulent, malicious, oppressive, despicable and
was undertaken and accomplished with a conscious and intentional disregard for the rights of Mr,
Switzer, and for the purpose of meximizing Mr, Wood's financial gain despite the knovm risk of
serious and irreparable damage to Mr, Switzer, thus authorizing the imposition»of punitive
damages against Mr. Wood in an amount aceording (o proof for the purpose of punishing him
and discouraging him and others facing similar circumstances from engaging o similar conduct

in the future,

RIGHTH CAUSE OF ACTION
Conversion — Direct claim by Mr, Switzer against Mr. Wood, Aceess and ROES 11-25 and‘
36-50

86,  Mr. Switzer incorporates the allegations of paragraphs | through 15, 47 through

57, and 60 through 69 above as though fully sei forth by this reference.

32
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(I 8§7. In May, 2011, Mr. Switzer was the owner of personal property consisting of

? |l medical implants and associated hard goods worth $74,050,00, or otherwise according to proof
(referred to hereafler as the “Modesto Inventory™).

‘ 88, Inand after May, 2011, Mr. Wood wrongfully exercised dominion and control

: over the Modesto [nventory by fraudulently inducing Mr. Switzer to allow the Modesto Inventon
; 10 be sold pursuant to the Partnership Agreement and then by Mr. Wood keeping and applying

4 || the proceeds of the sale for his own use and benefit to the complete exclusion of Mr. Switzer.

9 9. Mr. Wood's conversion of the Modesto Inventory resulted in damage to Mr.

10 {1 Switzer in an amount according to proof consisting not only of the price paid by Mr. Switzer

1 when he purchased the Modesto inventory, but zlso the profits lost by Mr. Switzer by being
p Y P

” prevented from seiling the Modesto [nventory himself, all of which are estimated to total, in the
: experience of Mr, Swilzer, af least $222,150.00 or otherwise according to proof..

14

| 90.  The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and

s

PRINCE underiaken and accomplished with a conscious and insentional disregard for the rights of Mr.
.7 || Switzer, and for the purpose of maximizing Mr. Wood's financial gain despite the known sisk of

18 || serious and irreparable damage to Mr. Switzer, thus authorizing the imposition of punitive

19 || damages against Mr. Wood in an amount according 1o proof for the purpose of punishing him
2 1land discouraging him and others facing similar circurnstances from engaging in similar conduct
in the future,

1/
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NINTH CAUSE OF ACTION
Conversion - Dircet claim by Mr. Switzer against Mr, Wood, Access and ROES 11-25 and
36-50

91. Mr. Switzer incorporates the allegations of paragraphs 1 through 15, 47 through
57, and 60 through 69 above as though fully set forth by this reference. ‘

92, In May, 2011, Mr, Switzer was the owner of personal property COﬂSiStil;.g of
medical implants and associated hard goods worth 3423 285,00, or otherwise according to proof
(veferred to hereafler as the “Fresno Inventory”).

93. In and after May, 2011, Mr. Wood wrongfully exercised dominion and control
over the Fresno Tnventory by fraudulently inducing Mr. Switzer to allow the Fresno Inventory to
be sold pursuant to the Partnership Agreement or 1o be delivered 10 Mr. Wood for return to the
initial seller for a credit, and then by Mr. Wood keeping and applying the proceeds of the sale
and return eredit for his own use and benefit to the complete exclusion of Mr. Switzer, ot by
returning items to Mr. Switzer knowing that Mr. Switzer no longer had a market to sell such
items because those markets had been usurped and taken away from M. Switzer by Mr. Wood,

94, Mr. Wood’s conversion of the Fresno [nventory resulted ir damage to Mr.
Switzer in an amount according to proof consisting not only of the price paid by Mr. Switzer
when he purchase¢ the Fresno Inventory, but also the profits fost by Mr. Switzer by being
prevented from selling the Fresno Inventory himself, all of which are estimated to total, in the
experience of Mr, Switmr,vat least $1,269,855.00 or otherwise according to proof,

95, The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and

was undertaken and accomplished with a conscious and intentional disregard for the rights of Mr,

Switzer, and for the purpose of maximizing Mr, Wood's financial gain despite the known risk of

34
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| damages against Mr. Wood in an amount according to proof for the purpose of punishing him
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serious and irreparable damage to Mr. Switzer, thus authorizing the imposition of punitive

and discouraging him and others facing similar circumstances from engaging in similar conduet

in the future,
TENTH CAUST. OF ACTION
Unjust Enrichment - Direct claim by Mr. Switzer against My, Wood, Access and ROES 11-
25 and 36-50

96. My Switzer incorporates the allegations of paragraphs | through 13, 47 tlwough
57,60 through 69, 72 through 74, 77 through 79, 82 through 84, 87 through 89, and 92 through
94 above as though fully set forth by this reference.

97 Mr. Wood received benefits from or belonging to M., Switzer having an aggregatd
value in excess of $10,000,000.00, or otherwise according to proof, and has unjustly retained
those benefits at the expense of Mr. Swilzer.

ELEVENTH CAUSE OF ACTION
Accounting - Direct claim by Mr, Switzer against Mr. Wood, Access and ROES 11-25 and
36-50
98.  Mr. Switzer incorporates the allegations of paragraphs I through 15, 47 through

57, 60 through 69, 72 through 74, 77 through 79, 82 through 84, 87 through 89, and 92 through

94 above as though fully set forth by this reference.

99, As the custodian and trustee of Mr. Switzer’s partnership rights and benefits, Mr. |

i

Wood had a duty o exercise good faith toward Mr, Switzer and is obligated to account to Mr.
Switzer for all income received, expenditures made, and any secret profits, yifts, and other

benefits received in his handling of the partnership funds and property and in any undertaking

35
Switzer ». Flournoy Maiagement, 1L

Case Mo, 11 CE LG 04395 JH
Cross-Complaint of Ted Swites

Page 590

NV Sup Ct CQ - Joint Appendix00657



T
i

recetved, expenditures made, and any secret profits, gifts, and other henefits received in their
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that conflicted with or constituted a breach of the Partnership Agreement or his fiduciary duties
1o Mr, Switzer,

100, There is presently due a balance from Mr. Wood to Mr. Switzer that can only be
ascertained by an accounting which determines, lists and values the asscts, liabilities, income,
expenditures and the secret profits, gifts and other benefits wronglully obtained by Mr. Wood,

TWELFTH CAUSE OF ACTION
Accounting — Derivative claim on bebalf of Flournoy against McCormick, Kravitz, Mr,
Park, Ms. Denno, Ms, Fitzgerald, Mr, Schaitzer and ROES 1-10 and 26-33

101.  Mr. Switzer incorporates the allegations of paragraphs 1 through 38 above as

though fully set forth by this reference.

102, Asthe attorneys for Flournoy, the cross-defendants, and cach of them, had a duty

10 exercise good faith toward Flournoy and are cbligated to account 1o Floutnoy for all income

representation of Flounoy and in any undertaking that conflicted with or constitated a breach of
their fiduciary duties to Flournoy.

103.  There is presently due a balance from the cross-defendants, and each of them, to
Flournoy that can only be ascertained by an accounting which determines, lists and values the
assets, labilities, income, expenditures and the secret profits, gifts and other benetits wrongfully
obtained by the cross-defendants.

THIRTEENTH CAUSE OF ACTION
Interference with Prospective Economic Advantage —~ Direct claim by Mr, Switzer against
Mr. Wood, Access and ROES 11-25 and 36-50 |

104.  Mr. Switzer incorporates the allegations of paragraphs 1 through 13, 47 through

57, and 60 through 69 above as though lully set forth by this reference.

16 |
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| relationship between Mr. Switzer and Alta Bales Hospital by-his wrongfisl-ucts-as alleged herein:

|unreasonable [oss of Mr. Switzer's long-standing business relationship with Alta Bates Hospital and

the income that M. Switzer would likely have derived from the continuation of that relationship.
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105, Mr. Switzer and Alta Bates Hospital enjoyed a long-standing and mutually
beneficial relationship as scller and buyer, respcctiye!y, of medical implants and associated hard
goods, and until the acts of Mr. Wood as alleged herein the probability of continued economic
benefit to Mr, Switzer as a result of this relationship was high.

106, Mr. Wood knew of the long-standing relationship between Mr, Switzer and Alta
Bates Hospital, and of the high probability of continued economic benefit to Mr, Switzer as a
result of this relatdonship,

107, Mr. Wood, intentionally and without justification or privilege, and for his own

individual benefit and to promote his own individual personal interests-acted to disrupt the

108.  The wrongful acts of Mr. Wood did in fact result in a disruption of the relationship
between Mr. Switzer and Alta Bates Hospital in that Alta Bates Hospital ceased using Mr, Switzer
or the business entities associated with him as vendors of medical implants and associated hard
goods but, instead, used Mr. Wood and business entities associated with Mr, Wood for that purpose
and has purported to interrupt or end its long-standing and mutually beneficial relationship with Mr,
Switzer,

109, The wrongful acts of Mr, Wood has resulted in injury to the personal and business”

reputation of Mr. Switzer.and the financial condition of Mr. Switzer through the sudden and

The exact amount of economic harm caused 10 M. Switzer by the wrongful acts of Mr. Wood is

{
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unknown to Mr. Switzer at this time and is subject to proof at trial, but is estimated 10 exceed
$1.000,000.00.

11y, The wrongful acts of Mr. Wood were malicions and were done with the intent 10
injure Mr, Switzer's profession, business and emotional well-being and with a conscious d‘isregard%
of Mr. Switzer's rights, therefore warranting the imposition of punitive damages against cross-
defendants, and each of them, in an amount according to proof sufficient to punish this conduct and
10 deter the occurrence of similar conduct in the future.

. FOURTEENTH CAUSE OF ACTION
Interference sith Prospective Economic Advantage ~ Direct claim by Mr, Switzer against
Mr, Wood, Access and ROES 11-25 and 36-50

111, Mo Swiwer incorporates the allegations of paragraphs | through 15, 47 through
57, and 60 through 69 above as though fully set forth by this reference.

112, M. Switzer and Alameda Hospital enjoyed a long-standing and mutually
beneficial relationship as seller and buyer, respectively, of medical implants and associated hard
goods, and until the acts of Mr, Wood as alleged herein the probability of continued gconomic
benefit to Mr. Switzer as a result of this relationship was high.

113, Mr. Wood knew of the long-standing relationship between Mr, Switzer and
Alameda Hospital, and of the high probability of continued economic benefif to Mr. Switzer as a
result of this relationship.

114, Mr. Wood, intentionally and without justification or privilege, and for his avm

individual benefit and to promote his own individual personal interzsts acted to disrupl the

relationship between Mr, Switzer and Alameda Hospital by his wrongful acts as alleged herein,

38
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115, The wrongful acts of Mr. Wood did in fact result ina disruption of the relationship
between Mr. Swilzer and Alameda Hospital in that Alameda Hospital ceased using Mr. Switzer or
the business entities assaciated with him as vendors of medical implants and associated hard goods
but, instead, used Mr, Wood and business entities associated witﬁ Mr, Wood for that purpose and
has purported to interrupt or ¢nd its long-standing and mutually beneficial relationship with Mr.
Swilzer,

116.  The wrongful acts of Mr. Wood has resulied in injury 1o the personal and business
reputation of Mr, Switzer and the financial condition of Mr. Switzer through the sudden and
anreasonable loss of Mr. Switzer's long-standing business relationship with Alameda Hospital and
the income that Mr. Switzer would likely have derived from the continwation of that rel ationship.
The exact amount of economic harm caused to My, Switzer by the wrongful acts of Mr. Wood is
unknown to Mr. Switzer at this lime snd is subject W proof at twial, but is estimated to exeeed
$1,000,600.00.

117.  The wrongful acts of Mr. Wood were malicious and were done with the intent o
injure Mr. Switzer's profession, business and emational well-being and with a conscious disregard
of Mr. Switzer's rights, therefore warranting the imposition of punitive damages against Cross-
defendants, and each of them, in an amount according 10 proof sufficient to punish this conduct and
10 deter the gceurrence of similar conduct in the future, |

FIFTEENTH CAUSE OF ACTION
Interference with Prospective Economic Advantage - Direct claim by Mr. Switzer against
Mr, Wood, Access and ROES 11-25 and 36-50
118, M. Switzer incorporates the allegations of paragraphs 1 through 15, 47 through

$7, and 60 through.69 above as though fully set forth by this reference.

39
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119, Mr. Switzer and Hollywood Presbyterian Hospital cnjoyed & long-standing and
mutuaily beneficial velationship as seller and buyer, respectively, of medical implants and
associaicd hard goods, and until the acts of Mr, Wood us alleged herein the probability of
continued economic benefit to Mr, Switzer as a result of this relationship was high.

(20, Mr. Wood knew of the long-standing relationship between Mr. Switzer and
Hollywood Presby terian Hospital, and of the high probability of continned economic benefit 1o
M. Switzer as a result of this relationship.

121, Mr. Wood, intentionally and without justification or privilege, and for his own
individual benefit and to promote his own individual personal interests acted to disrupt the
relationship between Mr. Switzer and Hollywood Prosbyterian Hospital by his wrongful acts as
alleged herein,

122, The wrongful acts of Mr. Wood did in fact result in & disruption of the relationship
between Mr, Swiszer and Hollywood Presbyterian Hospital in that Hollywood Presbyterian
Hospital ceascd using Mr. Switzer or the business entities associated with him as vendors of
medical implants and associated hard goods but, instead, used Mr. Wood and business cntities
associated with Mr, Wood for that purpose and has purported to nterrupt or end its long-standing
and mutually beneficial relationship with Mr, Switzer,

' 123, The wrongful acts of Mr. Wood has resulted in injury to the personal and business
reputaticn of Mr. Switzer and the financial condition of Mr, Switzer through the sudden and
nnreasonable loss of Mr. Switzer's long-standing business relationship with Hollywood

Presbyterian Flospital and the income that Mr. Switzer would likely have derived from the

comtinuation of that rzlationship. The exact amount of economic harm caused to Mr, Switzer by the

40
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wrongful acts of Mr. Wood is unknown to M., Switzer at this time and is subject to proof at rial,
but is estimated to exceed $3,000,000.00,

124, The wrongful acts of Mr, Wood were malicious and were done with the intent to
Linjure Mr. Switzer's profession, business and emotional well-being and with a conscious disregard
of Mr, Switzer's rights, therefore warranting the imposition of punitive damages against cross-
defendants, and each of them, in an amount according to proof sufficient to punish this conduct and
1o deter the occurrence of similar conduct in the future.

SIXTEENTH CAUSE OF ACTION
[nterference with Prospective Economic Advantage ~ Devivative claim by Flournoy agamst
Mr, Wood, Access and ROES 11-25 and 36-50

125 Mr. Switzer incorporates the allegations of paragraphs | through 185, 47 through
57. and 60 through 69 ahove as though fully sﬁ forth by this reference.

126.  One of the express purposes for the formation of Flournoy was to conduct medical
implant sales in Angusta, Georgia; furthermore, Epsilon and Cottage Hospital enjoyed a long:-
standing and mutually beneficial relationship as seller and buyer, respectively, of medical
implants and associated herd goods, and until the acts of Mr. Wood as alleged herein the
probability of continued cconomic benefit to Flournoy, as Epsilon’s sole member, as & result of
this relationship was high.

127, Mr. Wood knew of Flournoy’s purpose to conduct business in Augusta, Georgia
and of the long-standing celationship between Espilon and Cottage Hospital, and of the high
probability of continued economic benefit to Flournoy as a result of this relationship,

128, Mr. Wood, intentionally and without justification or privilege, and for his own

individual benefit and to promote his own individual personal interests acted to disrupt

41
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o

Flournoy's business in Augusta, Georgia and the relarionship between Epsilon and Couage
Hospital by his wrongful acts as alleged hergin,

129.  The wrongful acts of Mr. Wood did in fact result in the complete loss of Flournoy’s
business in Augusta, Georgia in that Mr. Wood put Access in Flournoy’s place, and caused a
disruption of the relationship between Epsilon and Cottage Hospital in that Cottage Hospital ceased
using Epsilon as a vendor of medical implants and associated hard goods but, instead, used Access
for that purpose and has purported to interrupt or end its long-standing and mutually beneficial
relationship with Epsilon.

130, The wrongful acts of Mr, Wood has resulted in injury to the personal and business
reputation and financial condition of Flournoy through the loss of all Augusta, Georgia bx;siness
and the income Floumoy would have likely derived from that business, and through the sudden and
unreasonable loss of Epsilon's long-standing business relationship with Ceuage Hospital and the
income that Flonrnoy would likely have derived from the continuation of that relationship. The
exact amount of economic harm caused to Flournoy by the wronglul acts of Mr. Wood is uknown
1o M. Switzer at this time and is subject to proof at trial, but estimated to exceed $9,000,000.00.

151, The wrongful acts of Mr. Wood were malicious and were done with the intent to

rights, therefore warranting the imposition of punitive damages against cross-defendants, and each
of them, ir: an amount according to proof sufficient to punish this conduct and to deter the
occurrence of similar condyct in the future,

1t

42
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Brcach of Manager’s Duty - Derivative claim on bebalf of Flournoy against | Mr, Wood and

53, and 125 through 131 above es though fully set forth by this reference,

| keep full or accurate books and records.conceming Flournoy’s business activities; Mr. Wood did

not file tax returns on behalf of Flournoy; Mr. Wood usurped the business opportunities of
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P

SEVENTEENTH CAUSE OF ACTION
ROES 11-25 and 36-50

132, Mr Switzer incorporates the allegations of paragraphs 1 throngh 13, 47 through

133, AsFlournoy's sole managing member from and after May 2011, Mr, Wood owed a

duty of good faith to Flournoy.

134, Mr. Wood breached his duty 1o Flournoy by, among other things: Mr. Wood did not

Flournoy in Augusta, Georgia; Mr. Wood usurped the business relationships ard opportunities of]
Flournoy, through Epsilon, at Cottage Hospital Mr. Wood took in income of at least
$506,000.00 or otherwise according to proof that should have been delivered to Flournoy, but
deposited Jess than $200,000.00 or otherwise according to proof of that money into Floumoy’s
bank account; Mr. Wood deposited into Flournoy’s bank account over $402,000.00 or otherwise
according to proof of income provided by Epsilon and business entities associated with M.
Switzer, but distributed less than $85,000,00 from Flournoy's bank account to Epsilon, Mr,
Switzer or business entities associated with Mr. Switzer, while at the same time paying
$485,00C.00 or otherwise according to proof to Mr. Wood's business, Access, from Flournoy’s
bank account despite the fact that Epsilon and Mr. Switzer, through business entities associated
with him, had paid expenses properly reimbursable by Flournoy of at least $293,000.00 or
otherwise according (o proof and despite the fact that, exclusive of the $485,000 payment from

Flournoy, Access received and deposited into its bank account income of $1,417,235.76, or

q3
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lunrelated to the Partnership Agreement; Mr. Wood caused Flournoy to refuse, without legitimare

reason or justification, 10 allow Mr. Switzer access to Flowrnoy’s records for inspection and
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otherwise according to proof, during the period from May 1, 2011 through August 31, 2011; Mr.
Wood received income thal should have been delivered to Flournoy of over $545,000.00 or
otherwise according to proofin the form of hospitals’ payments of invoices, but deposited noune
of that money into Flournoy’s bank account; Mr. Wood received income that should have been
delivered to Flournoy of at least $216,000.00 or otherwise according to proofin the form of
checks from Epsilon and business entities associated with Mr, Switzer, but deposited none of that
money into Fioumoy's bank account; Mr, Wood caused Flournoy to fail to make any required

distributions to its members of profits from Floumoy's own sales, which profits and sales were

copying in response to Mr, Switzer’s writlen request under the California Corporations Code;
Mr. Wood caused Flournoy to respond to Mr, Switzer's civil action to obtain access to
Flournoy’s records for inspection and copying with legally insufficient, frivolous, malicious, self-
serving and conflict ridden answers, unauthorized cross-complaints, motions, discovery and
discovery responses,

135, The multiple breaches by Mr. Wood of his duty to Flownoy has resulted in actual
damage to Flournoy in an amount according to proof, bul estimated to be in excess of
£10,000,000.00 and includes, but is not limited to, the past and future income lost to Flournoy,
the inability to reimburse Epsilon, Mr, Switzer, and entities associated with him, for expenses
that should have been reimbursed by Flournoy under the Parmership Agreement, the inability to
make appropriate and required distributions to Mr. Switzer of profits from sales both subject 10
and rot subject to the Partnership Agreement, as well as any attorney’s fees, costs and litigation
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expenses that Flournoy is required to pay o Mr. Switzer in Mr. Switzer’s action and 1o Mr.
Switzer, Dixic Switzer, Jean Holmes, or any of the other cross-defendants in Flournoy's
unauthorized cross-action, as well as any attorney’s fees, costs and other litigation expenses that
Flournoy incurs in defending against Mr. Switzer's action and in prosecuting its cross-action.
EIGHTEENTH CAUSE OF ACTION
Accounting - Derivative claim on behalf of Flournoy against Mr. Wood, Access and ROES
11-25 and 36-50

136, Mr. Switzer incorporates the allegations of paragraphs 1 through 15 and 132
through 135 above as though fully set forth by this reference.

137, As the sole managing member of Flournoy from and after May 1, 2011, Mr,
Wood had a duty to exercise good faith toward Flournoy and is obligated to account to Flourmnoy
for all income received, expenditures made, and any secrel profits, gifts, and other benefits
received in his management and operation of Flownoy and in any undertaking that conflicted
with or constituted a breach of his duty to Flournoy.

138, There is presently due a balance from Mr, Wood to Flaurnoy that can only be
ascertained by an accounting which determines, lists and values the assets, labilities, income,
expenditures ard the secret profits, gifts and other benefits wrongfully obtained by Mr. Wood.

NINETEENTH CAUSE OF ACTION
Unjust Enrichment—~ Derivative claim on behalf of Flournoy against Mr, Woad, Access and
ROES 11-25 and 36-30

139, Mr. Switzer incorporates the allegations of paragraphs | through 15 and 132

through 135 above as though fully set forth by this reference.

45
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140, Mr. Wood received benefits from or belonging to Flournoy having an aggregate
value in excess of $10,000,000.00, or otherwise according to proof, and has unjustly retained
those benefits at the expense of Flournoy.

TWENTIETH CAUSE OF ACTION
Fraud — Derivative claim on behalf of Flournoy against Mr. Wood, Access and ROTS 11-25
and 36-50

141, Mr. Switzer incorporates the allegations of paragraphs \ through 15 and 132
through 135 above as though fully sct forth by this reference.

142. As the sole managing member of Flournoy from and afler May 2011, Mr. Wood
was obligated to disclose o Flournoy by, among other means, disclosure to Flounoy’s only other
member, Mr. Switzer, the fact that Mr. Wood had been, and continues 10 be, committing acts of
defalcation and self-dealing as alleged herein,

143 Mr. Wood did not disclose these facts to Flournoy, thus representing that the
perfidious acts and omissions had not occurred and that Mr, Wood was faithfully and fully
performing his duties as the sole manager of Flournoy and was not engaging in acts of
defalcation and self-dealing to the prejudice, detriment and damage of Flowrnoy.

144, The multiple acts of defalcation and self-clealing by Mr. Wood have resulted in
actual damage to Flournoy in an amount according to proof, but estimated to be in excess of
$10,000,000.00 and includes, but is not limited to, the past and future income lost to Flournoy,

the inahility to reimburse Epsilon, Mr. Switzer, and entities associated with him, for expenses

distributions to Mr, Switzer, as well as any attorney’s fecs, costs and litigation expenses that

Flournoy is required to pay to Mr. Switzer in Mr. Switzer's action and to Mr, Switzer, Dixic

46
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Switzer, Jean Holmes, or any of the other cross-defendants in Flowrnoy’s unauthorized eross-
action, as well as any artomey’s fees, costs and other litigation expenses tat Flournoy incurs in
defending against Mr. Swizzer's action and in proseouting its cross-action.

145.  The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and
was undertaken and accomplished with a conscious and intentional diszegard for the rights of
Floumnoy, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk
of serious and irreparable damage 10 Flournoy, thus authorizing the imposition of punitive
damages against Mr. Wood in an amount according to proof for the purpose of punishing him
and discouraging him and others facing similar circumstances from engaging in similar conduct

in the future,
TWENTY-FIRST CAUSE OF ACTION
Negligence — Direct claim by Mr, Switzer against Mr. Wood, Access and ROES 11-25 and
36-50

146, M. Switzer incorporates the allegations of all of paragraphs 1 through 15 and 47
through 53 above as though fully set forth by this reference.

147, In or about November 2010, Mr, Wood and Mr, Switzer discussed forming a
business to marke: and sel} medical implants and associated hard goods in markets apart from
Mr. Wood’s market in Nevada and Mr, Switzer’s markets in California and Oregon.

‘ 148.  Asa result of this discussion, Flournoy.was formed in Deccm’bcr 2010, and Mr.
Switzer contributed his time, efforts and his own existing inventory to enable Flournoy to begin
conducting business in Chattanooga, Tennessee and Augusta, Georgia with additional marketing

efforts in those markers being undertaken by Mr. Wood’s brother, Zach Wood, for a monthly fee,

Switzer v. Flowrnoy Managemen, LG
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149, Inorabout May 2011, Mr, Wood and Mr, Switzer orally agreed to form a
partnership for the purpose of seiling medical implants and associated hard goods (veferred to
herein as the “Partnership Agreement”) in the markets previously reserved to Mr, Wood and My,
Switzer, and not serviced by Flournoy.

150, The essential terms of the Partnership Agreement are set out in Paragraph 41,

151, Mr Switzer contributed in excess of $1 million to the operation of the partnership
in the form of his money, time, industry, talents, and inventory previously purchased by him for
use by the business entities associated with him.

152, Mr. Wood owed Mr, Switzer a duty to not unreasonably interfere with Mr,
Switzer's existing business relationships, his property rights, his parinership interest, his interests
in Flournoy and his ability 10 conduct medical implant business in the future.

153, Mr. Wood negligently caused damage 1o Mr. Switzer by, among other things: Mr.
Wood took in income of at least $606,000.00 or otherwise according to proof that should have
been delivered to Floumoy, but deposited less than $200,000.00 or otherwise according to proof
of that money into Flournoy’s bank account; Mr. Wood deposited into Flournoy’s bank account
over $402,000.90 or otherwise according to proof of income provided by business entities
associated with My, Switzer, but distributed less than $85,000.00 from Flournoy's bank account
e Mr. Switzer or business entities associated with Mr. Switzer, while at the same time paying
$485,000.00 or otherwise according to proofto Mr, Wood's business, Access, from Flournoy’s
bank account despite the fact that Mr. Switzer, through business entities associated with him, had

paid cxpenses properly reimbursable by Flournoy of at least $293,000.00 or otherwisc according

48
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10 proof and despite the fact that, exclusive of the $485,000 payment from Floumoy, Access
received and deposiled into its bank account income of $1,417,235.76, or otherwise according to
proof, during the period from May 1, 2011 through August 31, 201L; Mr. Wood received income
that should have been delivered 1o Floumoy of over $545,000.00 or otherwise according to proof
in the form of hospitals’ payments of invoices, but deposited nonc of that money into Flournoy’s
bank account; Mr. Wood received income that should have been delivered (o Flournoy of a1 Jeast
$216,000.00 or otherwise according to proofin the form of checks from business entities

associated with Mr. Switzer, but deposited none of that money into Flournoy's bank account; Mr.

income Mr, Switzer had developed and enjoyed with hospitals previously serviced by the
business entities agsociated with Mr. Switzer, which hospitals include, but are not limited to Alta
Rates in Qakland, California, Alameda in Qakland, California, Hollywood Presbyterian in Los
Angeles, California, and Cottage Hospital in Santa Barbara, California; Mr, Wood caused
Flournoy to refuse, without legitimate reason or justification, to allow Mr, Switzer access to
Flournoy's records for inspection and copying in response 10 Mr. Switzer's written request under
the California Corporations Code; Mr, Wood caused Flournoy o not make required distributions
to Mr. Switzer and caused Flourney to respond to Mr. Switzer's civil action to obtain access 1o
Floumoy's records for inspection and copying with legally insufficient, frivolous and malicious
answers, unauthorized cross-complaints, motions, discovery and discovery responses.

154, Wr. Wood’s negligence has caused Mr. Switzer to suffer darnages in an amount
according to proof, but estimated to be in excess of $10,000,000.00, for, among other things, the

amounts duc to Mr, Switzer as distributions from Flournoy’s profits, for reimbursement and

49
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compensation urider the Partnership Agreement, for the loss of his inventory, business relationships
and the income reasonably anticipated 1o be derived therefrom in the future, for the damage to his
ability to do business and derive income from the business entities associated with him, for the

| expense of defending himself and others from frivolous and malicious claims and litigation tactics,

i

and for the embarrassment, annoyance and worry caused to him by Mr, Wood's negligent acts.

155, In acdition to compensation for the actual damage caused to Mr. Switzer by the
' multiple negligent acts of Mr, Wood, Mr, Switzer ls also entitled to obtain from Mr, Wood all
, attorney’s fees, costs and other litigation expenscs incurred by Mr, Switzer for having to
Ecommencc a civil action against Flournoy to obtain access to Floumnay's records for inspection
and copying and for having to defend himself and others against the retaliatory and malicious and
unauthorized cross-action Mr. Wood caused Flournoy to institute and prosecute.

156, Mr. Wood’s acts constitute a conscious disregard for the rights of Mr. Switzer,
thus authorizing ke imposition of punitive damages against Mr, Wood in an amount according lo
proo fi for the purpose of punishing him and discouraging him and others facing similar
circumstances from engaging in similar conduct in the future.

TWENTY-SECOND CAUSE OF ACTION
Negligence ~ Derfvative claim on behalf of Flournoy against Mr, Wood, Access and ROES
11-25 and 36-50

157, Mr. Switzer incorporates the allegations of all of paragraphs 1 through 15 and 47

through 33 above as though fully set forth by this reference.

158, As Flournoy’s sole manager from and after Mey 2011, Mr, Wood owed Flowrnoy a

duty to act reasonably in the operation and management of Flournoy’s business activities.
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159, Mr, Wood negligently caused damage to Flournoy by, among other things, the acts
and omissions set out in Paragraph 134, above, which are incorporated herein by this reference.

160, The multiple negligent acts of Mr. Wood have resulted in actual damage to
Flournoy in an amount according to proof, but estimated to be in excess of $10,000,000.00 and
includes, but is not limited to, the past and future income lost to Flournoy, the inability to
reimburse Epsilon, Mr. Switzer and entities associated with him for expenses that should have
been reimbursed by Flournoy, the inability to make required distributions (o Mr. Switzer, as well
as any attorney’s fees, costs and other litigation cxpenses that Flournoy is required to pay to Mr.
Switzer in Mr, Switzer’s action and to Mr. Switzer, Dixie Switzer, Jean Holmes, or any of the
other cross-defendants in Flournoy’s cross-action, as well as any attorney's fees, costs and other
litigation expenses that Flournoy inours in defending against Mr. Switzer's action and in
prosceuting its unauthorized cross-action.

161, Mr. Wood’s acts constitute a conscious disregard for the rights of Flournoy, thus
authorizing the imposition of punitive damages against Mr, Wood in an amount according to
nroof for the purpose of punishing him and discouraging him andl others facing similar
circumstances {from engaging in similar conduct in the future,

TWENTY-THIRD CAUSE OF ACTION
Dissolution of Flournoy — Direct claim by Mr, Switzer against Mr, Wood

162, Mr. Switzer incorporates the allegations ol all of paragraphs | through }6labove
as though fully set forth by this reference.

163. It is not reasonably practicable to carry on the business of Flournoy in conformity
with the operating agreement of Flournoy.

164.  Dissolution is reasonably necessary for the protection of Mr. Switzer.
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165.  The acts of Mr. Wood have resulted in the abandonment of the business of
Floumoy.

166.  The management of Flournoy is acadlockcd and subject to internal digsention,

167.  The person in control of Floumoy, Mr, Wood, has been guilty of, or has knowingly
countenanced persistent and pervasive fraud, mismanagement, and abuse of authority,

168, Floumoy should be dissolved, its business and affairs wound up by Mr. Switzer, and
its remaining assets distributed to its members.
TWENTY-FOURTH CAUSE OF ACTION
| Unfair Competition (Business & Professions Code §17200) ~ Dircct claim by Mr, Switzer

against My, Wood, Access and ROES 11-25 and 36-50

169. M. Switzer incorporates the allegations of all of paragraphs | through 16labove

l ; .
{as though fully set forth by this reference.

i
i 170, The business acts and practices of Mr. Wood as alleged herein were and are

unlawful and unfair and thus constitute unfair competition in violation of Business & Professions
Code §17200.

171, M. Switzer has suffered injury in fact and has lost money and property as a result of]
Mr. Woad's unfair competition.

[72.  Mr. Wood's unfair competition should be enjoined, a receiver should be appointed
at Mr. Wood's cxpensc to oversee Mr. Wood's business activitics in California to ensure that Mr.
Wood ceases and engages in no further unfaix competition in this State, and Mr, Wood should be
ordered to disgorge to Mr. Switzer all of the money and property that Mr, Wood obtained by means

of unfair competition.

$2
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TWENTY-FIFTH CAUSE OF ACTION
Unfair Competition (Business & Professions Code §17200) — Derivative claim on behalf of
Flournoy against Mr. Wood, Access and ROES 11-25 and 36-50
173, M. Switzer incorporates the allegations of all of paragraphs | through 161above
as though {ully set forth by this reference.

174, The business acts and practices of Mr. Wood as alleged herein were and are

unlawful and unfair and thus constitute unfair competition in violation of Business & Professions

!
Code §17200.

175, Floumoy has suffered injury in fact and has lost money and property as a result of
Mr. Wood’s unfair competition,

176, Mr. Wood’s unfair competition should be enjoined, a receiver should be appeinted
at Mr. Wood's expense to oversee Mr. Wood's business activities in California to ensure that Mr,
Wood ceases and engages in no further unfair competition in this State, and Mr. Wood should be

ordered to disgorge to Flournoy all of the money and property that Mr. Wood obtained by means of

unfair competition.

TWENTY-SIXTH CAUSE OF ACTION
Unfair Competition (Business & Professions Code §17200) ~ Derivative claim ou behalf of
Flournoy against McCormick, Kravitz, Mr, Park, Ms. Denno, Ms, Fitzgerald, Mr,
Schuitzer and ROES 1-10 and 26-35

177, Mr. Swilzer incorporates the allegations of all of paragraphs 1 through [61above

178, The business acts and practices of cross-defendants, and cach of them, as alleged

i

herein were and are unlawful and unfair and thus constitute unfair competition in violation of

Business & Professions Code §17200.

53
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179.  Floumoy has suffered injury in fact and has lost money and property as a result of
the cross-defendants’ unfair competition,

180, The cross-defendants’ unfair competition should be enjoined, a receiver should be
appointed at cross-defendants’ expense o oversee cross-defendants’ business activiiies in
Califomia to ensure that cross-defendants cease and engage in no further unfair competition in this
State, and cross-defendants should be ordered to disgorge to Flournoy all of the money and properry‘
that cross-defendants oblained by means of unfair competition.

TWENTY-SEVENTH CAUSE OF ACTION
Conversion ~ Derivative claim on behalf of Flowrnoy against Mr. Wood, Access and ROES
11-28 and 36-50

181. M. Switzer incorporates the allegations of paragraphs 1 through 15, 40 and 41
above as though fully set forth by this reference.

182, Atall times mentioned herein, Flournoy was entitled to the possession and use of
the sum of $27,721 .88, which sum represented payment by University Healtheare (Augusta,
Georgia) for Access invoice numbers 1123, 1125, 1126 and 1128.

183, On orabout July 21, 2011, University Healthcare sent My, Wood and Access its
check number 1167732 in the amount of $27,721.88 made payable to Access as payment for said
invoices,

184, Mr, Wood thereafter deposited said check into the checking account of Access

1o refuse, o deliver the $27,721.88, or any part of it, to Flournoy and, in fact, has denied receipt

of any payment for said invoices,

54
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185, The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and
was undertaken and accomplished with a conscious and intentional disregard for the rights of
Flournoy, and for the purpose of maximizing Mr. Wood's financial gain despite the known risk
of serious and irreparable damage to Flournoy, thus authorizing the imposition of punitive
damages against Mr. Wood in an amount according to proof for the purpose of punishing him
and discouraging him end others facing similar circumstances from engaging in similar conduct

in the future,
TWENTY-EIGHTH CAUSE OF ACTION
Conversion — Derivative claim on behalf of Flournoy against Mr. Wood, Access and ROES
11-25 and 36-50

186. M. Switzer incorporates the allegations of paragraphs | through 15, 40 and 41
above as though fully se: forth by this reference.

187, Atall timesmentioned herein, Flournoy was entitled (o the possession and use of
the sum of $733,551.10, which sum represented payments by U niversity Healthcare (Augusta,
Georgia), University Medical Center Southern Nevada, Spring Valley Hospital, Southern Hills
Hospital, Centennial Hills Hospitals and other hospitals for Access invoices gencrated and paid
during the term of, and pursuant to, the Partnership Agreement.

188, M. Wood received full payment for said for said invoices from the hospitals and
_ deposited those payments into the checking account of Access.

3 189, Mr. Wood thereafter wrote two checks totaling $349,752.70 on the checking

account of Access, made payable to Flournoy, and deposited said checks into Flournoy's
1

I

{chccking account on or about August 11,2011 and September 8, 2011, and has thereafier

bh
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wrongfully exercised dominion and control over the remaining $383,798.40 by refusing, and
continuing to refuse, to deliver the remaining $383,798.40, or any part of it, to Flournay.

160, The conduct of Mr. Wood was fraudulent, malicious, oppressive, despicable and
was undertaken and accomplished with a conscious and intentional disregard for the rights of
FFlourmoy, and for the purpose of maximizing Mr. Wood’s financial gain despite the known risk
of serious and irreparable damage to Flournoy, thus authorizing the imposition of punitive
damages against Mr. Wood in an amount according to proof for the purpose of punishing him
and discouraging him and others facing similar circumstances from engaging {n similar conduct
in the future.

TWENTY-NINTH CAUSE OF ACTION
Treble Damages and Attorney's Fees (Penal Code §496) - Derivative claim on behalf of
Flournoy ngainst Mr, Wood, Access and ROES 11-25 and 36-50

191, Mr Switzer incorporates the allegations of paragraphs 1 through 15, 132 through
135, 139 through 145 and 181 through 190 above as though fully set forth by this reference.

192, The acts of Mr. Wood constitute a violation of Penal Code §496(a), thus entitling
Flournoy to recover frem Mr, Wood treble the amount of actual damages sustained by Flouroy,
along with Flournoy’s costs of suit and reasonable attorney’s fees pursuant to Penal Code
§496(c).

THIRTIETH CAUSE OF ACTION
Treble Damages and Attorney’s Fees (Penal Code §496) - Derivative claim on behalf of
Flournoy against VicCormick, Kravitz, Mr. Park, Ms. Denno, Ms. Fitzgerald, Mr.
Schnitzer and ROES 1-10 and 26-35

193, Mr. Switzer incorporates the allegations of paragraphs | through 38, 132 through

l
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194, The breach of fiduciary duty by McCormick, Kravitg, Mr. Park, Ms. Denno, Ms.
Fitzgerald and Mr, Schnitzer aided Mr. Wood in concealing and withholding the property stolen
by Mr, Wood from Flournoy, and thus constitutes a violation of Penal Code §496(a) entitling
Plournay to recover from McCarmick, Kravitz, Mr. Park, Ms. Denna, Ms. Fitzgerald and M,
Schnitzer treble the amount of actual damages sustained by Flournoy, along with Flournoy's
costs of suit and reasonable atiorney’s fees pursuant 1o Penal Code §496(c).

THIRTY-FIRST CAUSE OF ACTION
Treble Damages and Attorney’s Fees (Penal Code §496) — Direct claim by Mr. Switzer
against Mr, Wood, Access and ROES 11-25 and 36-30

195, Mr. Switzer incorporates the allegations of paragraphs 1 through 15 and 46
through 97 above as though fully set forth by this reference.

196, The acts of Mr. Wood constitute a violation of Penal Code §496(a), thus entitling
Mr. Switzer lo recover from Mr. Wood treble the amount of actual damages sustained by Mr.
Switzer, along with Mr. Switzer’s costs of suit and reasonable attorney's fees pursuant to Penal
Code §496(¢).

PRAYER
Wherefore, Mr. Switzer prays judgment against cross-defendants, and each of them, and:

1) For an order commanding a full and complete accounting by defendants, and cach
of them, for the period from December 1, 2010 through and including the date of entry of
judgment in this action, which determines, lists and values the asscts and liabilities of Flournoy,

the income received and expendirures made by cross-defendants, and the sceret profits, gifts and

other benefits wrongfully obtained by cross-defendants;
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| 2) For a decree that Flournoy is dissolved, and ordering the winding up of Flournoy’y

o

business and aflairs by Mr. Switzer and the payment 1o Mr. Switzer of reasonable compensation

i

for his efforts in winding up the business and affairs of Flournoy, and ordering the distribution of

Flournoy’s remaining assets to Flournoy’s members in accordance with law and equity;

S
3) - For adecree enjoining cross-defendants’ unfair competition, appointing a receiver al

6

, cross-defendants’ expense to oversee cross-defendants’ business activities in California to ensure

g || that cross-defendants cease and engage in no further unfair competition in this State, and ordering

o |l cross-defendants to disgorge to Flournoy and Mr. Switzer all of the money and property that cross-

10 1} defendants obtained by means of unfair competition;

H 4) For compensatory damages and disgorgement in an amount according to proot,

. but helieved to be in excess of $14,000,000.00;

N 5) For treble the amount of actual damages found and for reasonable attorney's fees,
1

. 6) For prejudgment interest at the legal rate on the compensatory damages;

6 7 For punitive or exemplary damages in an amount sufficient to punish the cross-

i

5 || defendants, and each of them, for thelr fraudulent, faithless and despicable conduct and to deter
18 |1 the occurrence of similar conduct by them and others similarly situated in the future;
9 8) For reimbursement of the reasonable expenses incurred by Mr. Switzer in

20 , A . C . . .
" |l connection with this action, including altorneys’ fees, in an amount according to proof;

N For costs of suit herein incurred; and,
2
10)  Tor such other and further relief as the Court mayde/em'»ﬁ dp: D
23
Dated: Junez, 2013 / AR ena
u ATONIAN, /
25 aintiff, Cross-defendant,
, Cross-Complainant, Ted Switzer
6 |
: 5
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|| McCommick, Barstow

s true and correct. Executed at Fresno, CA. / —~

! Dated: .IuncB 2013
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PROQF OF SERVICE BY MAIL - 10132, 2015.5 C.C.D.

STATE OF CALIFORNIA, COUNTY OF FRESNO
[ am a resident offemployed in the aforesaid County, State of California; 1 am over the age]
of eighteen years and not a party to the within action; my business address is 295 West Cromwel]

Avenue, Suite 104, Fresno, California 93711, On June 3", 2013, I served:

CROSS-COMPLAINT OF TED SWITZER FOR LEGAL AND EQUITABLE RELIEF ON
INDIVIDUAL CLAIMS ON HIS BEHALF AND DERIVATIVE CLAIMS ON BEHALF OF

on the parties listed below in this action by placing a tue copy thereof, enclosed in a scaled

envelope with postage fully prepaid, in the United States mail at Fresno, California, addressed a3

follows:

Gordon-M. Park, Esq. Counsel for; Floumoy Management, LL.C and
Robert "Sonny" Wood

5 River Park Place East
Fresno, CA 93720

Counsel for: Flournoy Management, LLC and

Jordan P. Schnivzer, Esq.
Robert "Sonny" Wood

Kravitz, Schnitzer
8985 S, Eastem Avenue, Suite 200
Las Vegas, NV 89123

1 declare under penalty of perjury under the Jaws of the State of California that the foregoing

N
%EGC}W L. ALTOUNIAN
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NAUTILUS INSURANCE COMPANY

A Stock Company

COMMERCIAL LINES POLICY

THIS POLICY IS NOT OBTAINED PRIMARILY FOR PERSONAL, FAMILY OR
HOUSEHOLD PURPOSES.

THIS POLICY CONSISTS OF;

- Declarations;

- Common Policy Conditions; and

- One or more Coverage Parts. A Coverage Part consists of:
- One or more Coverage Forms; and
- Applicable Forms and Endorsements.

In Witness Whereof, we have caused this policy 10 he executed and attested, and, if required by state law, this
golicy shall not be valid unless countersigned by our authorized representative,

2 -
léwff// / ;}’W" 3;7 . / %(’v__‘

444444

‘/ Secretary Prestden and F/b

Administrative Office

7233 East Butherus Drive  Scotisdale, Arizona 85260  Telephone (480) 951.0905  Facsimile (480) §51-9730
[ A BERKI.EY COMPANY
&)

E001J (4 106}
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of W)

COMMERGIAL LINES POLICY - COMMON POLICY DECLARATIONS

NAUTILUS INSURANCE COMPANY

Scottsdale, Arizona

Tronsaction Type: Ronewal Policy No. BN952426
Renewal of Policy # 8N549078 Inspection Ordered:
Rewiite of Policy # S @ ves {J No
Cross Rel. Poicy #
NIC Quote #

Namad Insured and Mailing Address
{Nu . Blrgal. Town or City. County, State Zip Coda)

Accegs Madical

8%50 & Charlestcan Blvd Ste 1U2-385
Las Vegas NV 89117~

Agentand Malling Address Agency No. 90461 « 01
{No , Street, Tawn or City, Counly, Slals. Zip Cote}

NelrClem wholesale Insurance

Brokerage, Inc,

THA0 North Figuerca Street

Los angeled, CA 90041

’Sg',‘,‘;‘,ﬁ From 01/15/2011 t© 031/15/2012 at12:01 AM. Standard Time at your mailing address shown above,

Business Deserlption:  Whiolesaler of opine and foint wrplants Tax State bV

Form of Business:  tlngivigual [ Parnership 1 JointVanture ) Trust |71 Limited Lisbility Company (LLC)
{3 organization, :ncluding a Corporation (but not induding a Parinarship, Joirt Vanture ar 1.1.C)

Tuuntersigned. Los Angeles, UA By
GE/16/1 1) JC Countessigaature or Authotized Represeniative, whichever s apphicable

THESE DECLARATIONS YOOETIRER WITH THE COMMON POLICY CONDITIONS, COVERAGE PART DECLARATIONS, COVERAGE PART COVERAGE
FORM(S) ANO FORMS AND ENDCRSEMENTS, IF ANY, ISSUED TO FORM A PART THEREQF, COMPLETE THE ABOYE NUMBERED POUCY.
Intlucos copynghind malednl of Insurance Survicuy Offica. Inc., with He permirsion,

€001 (C4:09) HOME OFFICE
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(Page 1 ol 2)

POLICY NUMBER: BN952426

Named Insured: hecess Medical

SCHEDULE OF FORMS AND ENDORSEMENTS

LEO0Lr (11/98) Cowmen Policy Conditiong

SEONT (3. 7061 Nautiluas Policy Jacket

LG0LY (071/¢9) Minimun Barned Dreawmium Zodrn
150 01/09) 06l Coveragn Parn Declaraliong
O0001 1127040 Cowm. General Liabilaty Cvg Form
AA0N6T (03/05) Zxel - Viclation of Stokutes
32136 (03,/0%) Txelugion - New Entitics

calir (07/99) oxcl-Employmt -Related Practicey
2113 (0:/08) 2x¢l of Certified Achs of Terror
QG216 (03/05) §ilica/8ilica-Related Dust Excl
1L0021 (67/02) Nuclear Energy Liab Exclusion
L6 (07709} Amend of Deftng-Ingd Contraar
1:217 (06/07) Sxel-Funitive Exemplary Dmgs
L2223 (06/07) gxelugion ~ Total Pollution
1228 (06/06) ax¢l-Contag, Infeck Trans Dispdse
$.228 (06/06) Zxcl - Communicable Disease

L23% (06/¢7) 2xel-subsdnee/Mvrt ol Land/2arch
1238 (05/07) 2xclugion - Toxic Metals

1,249 {(p6/07) Limit Ovg to Designated Ops
A7 (07/09) sxel -Micro/Bio Organiama/Cantam
AROL {12/09) Amend of Conditiens - Prem Audit
LESD (05709} Yeductible Liab Insurannme

$038 (07/09) amendment of Liguor Liab Excl
S074 {(04/97) x¢l-Pro/Co Ops Hzd - Designid
Hene (07/09 2xel - Intellectunl Freop rRightd
5261 {07709 sxelugion - Agbhestos

ILOLLS  (0L/10) vy Changes - Dpoestic Partner

The loms aed epdersements $nawn on ih:s Schedule canstitule tha anice policy at the me ¢t igsuancs.

$902 (H7/09) Prge 10l 2
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{Pagn 2 of )

SCHEDULE OF FORMS AND ENDORSEMENTS (continuod;

ADDITIONAL FORMS APPLICABLE:

Tha forms arxt endorsamants shown on the Schedule corstitule (he anlice policy Al the timea olssuance.
5802 {0709) Page 2of 2
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1L 0O 17 11 98

COMMON POLICY CONDITIONS

Ail Goverage Parts ncluded in this policy are subject to the following conditions.

Cancellatlon

1. The first Named Insured shown in the Declara-
tions may cancel this policy by mailing or deliv-
ering to us advance written notice of cancella-
tion.

2, We may cancel this policy by mailing or deliver-
ing to the first Named Insured written nolice of
- cancellation a8t least:

a. 10 days before the effective date of cancel-
laton if we cancel for nonpayment of premi-
um; or

b. 30 days before the effective date of cancel-
lation if we cancel for any other reason.

3. We will mail or deliver our nolice to the first
Named Insured's last mailing address known to
us,

4. Neotice of cancelation will state the effective
date of cancellation. The policy period will end
on that dale.

5. if this policy is cancelled, we will send the first
Named Insured any premium refund due. if we
cancel, the refund will be pro rata. If the first
Named Insured cancels, the refund may be
less than pro rata. The cancellation will be ef-
factive even if we have not made or offered a
refund.

6. If notice is mailed, proof of mailing will ce suffi-
cient proof of notice.

Changes

This policy containg all the agreements between

you and us concerning the insurance afforded.

Tre first Named insured shown in the Declarations

15 authorized to make changes in the terms of tnis

polticy with our consent. This policy's terms can be

amended or waived only by endorsement issued
by us and made a part of this policy.

Examination Of Your Books And Records

We may examine and audil your books and rec-

ords as they relate to this policy at any time during

ihe policy period and up to three years afterward.

Inspections And Surveys

{. We have the nght o
a. Make inspections and surveys at any time:

Copyright. Insurance Services Office, Inc., 1898

b. Give you reports on the conditions we find;
and

¢. Recommend changes.

2, Wa are not obligated to make any inspeclions,
surveys, reports or recommendations and any
such actions we do undertake relate only to in-
surabliity and the premiums to be charged. We
do not make safety inspections. We do not un-
dertake to perform the duty of any person or
organization to provide for the health or safety
of workers or the public. And we dc not warrant
that conditions

a. Are safe or healthful, or

b. Comply with laws, regulations, codes or
standards,

3. Paragraphs 1. and 2. of this condition apply not
only t0 uUs, but @!so 1o any rating, advisory, rate
service or similar organization which makes in-
surance inspections, sufveys, reports or rec-
ommendations.

Paragraph 2. of this condition does not apply to
any inspechions, surveys, reporls or recom-
mendations we may make relative to certifica-
tion, under state or municipal stalutes, ordi-
nances or reguiations, of boilers, pressure ves-
sels or elevators

=N

. Premiums

The first Named Insured shown in the Declara-
tions:

1. Is responsible for the payment of all premiums;,
and

2. Wilt be the payee for any retum premiums we
pay.

. Transfer Of Your Rights And Dutios Under This

Palicy

Your rights and duties under this policy may nof be
transferred without our written consent except in
the case of death of an individual named insured.

If you die, your rights and duties wili be transferred
to your legal representative but only while acting
within the scope of duties as your legal representa-
tive. Until your legal representative is appointed,
anyone having proper temporary custody of your
property will have your rights and duties but only
with respect to that property.

Pago 1 of 1
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€Page 3 of 1)

FOLICY NUMBER: BN852426

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

MINIMUM EARNED PREMIUM-ENDORSEMENT

if this poticy is cancelied al your requaesi, there will be a minimum eamed premium relained by us of
$ or 25 % of 1re pramium for this insurance, whicrever s graater.

Non-payment of premium is considered a request by the first Named Insuted for canceltation of this policy,

If a peiicy fee, tnspection fee or expangs constant is applicable 1o this policy, thay wili be {ully earned and no refund
wil: b made,

All ather terms and conditions of {his policy remain unchanged.

$2133L7i09) Inclugas copyngited mataria ol Insuranca Services OF e, inc., wath 1ls permissicn
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of %)

COMMERCIAL GENERAL LIABILITY COVERAGE PART DECLARATIONS
POLICY NUMBER: BNY524 16

7 Exiension of Daclaratons s altached, Effective Dater cu1/15/201: 12:01 AM, Standard Time
LINITS QF INSURANCE [} I ox is checked, refer 1o form S132Amendment of Limils of Insurance,

Ganeral Aggragate Lirnl (Other Than Products/Completed Operations) § 3,000,000

ProducisiCompleted Operations Aggregate Limit $.1.000,00C

Personal anc Advertising 1 njury Limit $_1,000,000 . AnyOne Pemon Cr Orgaruzabion

Each Ocourrence Limit $ 1,000,000

Damaga To Premises Renlad To You Limil : $ 100,000 _ Any One Prenses

Medical Expanse Limit ¥ 5,000 AnyOne Person

RETROACTIVE DATE (CG 00 02 ONLY)

This :nsurance does nol apply to “bodily injury*, “propery damage” or *personal and advertising injury® which occurs
hefore Ihe Retroaclive Date, if any, shown here: _NONE (Enter Date or "NONE" it no Retrosciive Date applics)
BUSINESS DESCRIPTION AND LOCATION OF PREMISES ' '
BUSINESS DESCRIPTION: Wholesalcr of epine and joint jmplants
LOCATION OF ALL PREMISES YOU OWN, RENT, OR QCCUPY: [X Location addrass is same as mailing address,
f. 8550 W Charleston Blvd Ste 102-3S5
Las Yegas NV 89147~

Additional locations (if any) will be shown on form 8170, Commarcial General Liabilily Coverage Part Daclarations

Extenson,
LOCATION OF JOB SITE (Il Designated Projects are to ba Scheduled)

| FORMS "AND ENDORSEMEN T8 {othar than applicabls Forms and Endorsaments shown elsawhera in the policy) ]
Farms ang Endorsemaents appiy:ng o this Coverage Parl and made part of this policy at lims of issue; ‘

Refer to Schedule of Forms and Endorsements

THESE OFCLARATIONS ARE PART QF THE POLICY DECLARATIONS CONTAINING THE NAME OF THE INSURED AND THE POLICY PERIOD
- Inciuden aapynghitad matodal of inguranca Services Otfico e, with 115 perMIEE ON,
560 0 7Ca!
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COMMERCIAL GENERAL LIABILITY
CG 00011204

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Vanous provisions in this poficy restict coverage.
Read the entre policy carefully to determine rights,
duties and what is and 1s no{ covered.

Throughout this policy the words “you" and "your” refer
0 e Named Insured shown in the Declarations, and
any other person or organhization qualifying as a
Named Insured under this policy. The words "we", "us"
and “our” refer to the company providing his insur-
ance.

The word "insured” means any peson or organization
qualifying as such under Section Il - Who Is An In-
sured.

Other words and phrases that appear in quotation
marks have special meaning. Refer to Section V -
Definitigns

SECTION | - COVERAGES

COVERAGE A BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured be-
comes legally obligated to pay as damages ve-
cause of "bodily injury” or "propery damage” to
which this insurance applies. We will have the
right and duty to defend the insured against any
“suit* seeking those damages, However, we will
nhave no duty to defend the insured agamnst any
"suit” seeking darmages for "bodily injury" or
“property damage" to which this insurance does
not apply. We may, at our discretion, invest-
gate any "occyrrence” and seftle any claim or
“suit" that may result. But.

(1) The amount we will pay for damages is
limited as described in Section I ~ Limits
Of tnsurance; and

{2) Our right and duty to defend ends when we
have used up the applicable limit of insur-
ance in the payment of judgments or set
tlemenis under Coverages A or B or medi-
cal expenses under Coverage C,

No other obligation or liability to pay sums or

perform acts or sewices is covered uniess ex-

plicitly proviged for under Supplementary Pay-

ments - Coverages A and B,

CG 00011204

b. This insurance applies to “bodily injury" and
“property damags” only if:

&)

(2)
{3}

The "bodily injury" or “property damage” is
caused by an "occurrence” that takes place
in the “coverage territory™

The "bodily injury” or "property damage’
occurs during the policy period, and

Prior to the policy peried, no insured listed
under Paragraph 1, of Section il = Who Is
An Insured and no “"employee” authorized
by you to give or recelve notice of an “oc-
currence” or claim, knew that the "bodily in-
jury" or "property damage” had occurred, in
whole or in part. if such a listed insured or
authotized "employee” knew, prior 10 the
policy period, 1hat the "bodily injury" or
"property damage" cceurred, then any con-
tinuation, change or resumption of such
“bodily injury" or "property damage" during
or after the policy period will be deemed to
have been known prior o the policy period.

¢. “Bodily injury" or "property damage" which
occurs during the policy period and was not,
prior to the policy period, known to have oc-
curred by any insured fisted under Paragraph 1,
of Section Il = Who s An Insured or any "em-
ployee" authorized by you 1o give or receive ro-
tice of an “occurrence” or claim, includes any
continuation, change or resumption of that
"nedily injury” or “property damage” after the
end of the policy period.

d. "Bodily injury" or “property damage" will be
deemed to have been known to have occurred
at the earliest time when any insured listed un-
der Paragraph 1. of Section Il - Who Is An In-
sured or any "employee” authorized by you to
give or receive notice of an “occurrence” or

claim:

{1

(2)

()

© IS0 Properies, inc.,, 2003 -

Reports all, or any part, of the "bodily injury”
or “property damage" to us or any other in-
surer,

Receives a written or verbal demand or
claim for damages because of the “bodily
injury" or "property damage"; or

Becomes aware by any other means that
“bodily injury" or “property damage" has oc-
curred or has begun to occur.

Page 10f15
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¢. Damages because of "bodily injury” include
damages claimed by any person of organiza-
tion for care, loss of services or death resulting
at any time from the “bodily injury”.

2. Exclusions
Tnis insurance does not apgly to:
a. Expected Or Intended Injury

"Bodily injury” or "property damage” exvecled
or intended from the standpoint of the insured.
This exclusion does not apply to "bodily injury”
resulting from the use of reasonatle force to
protect persons or property.

¢. Liguor Liability

"Bodily injury" or “property damage” for which

any insured may be held liable by reasoh of.

(1) Causing or contributing to the intoxication of
any person;

(2) The furnishing of alccholic beverages to a
person under the legal drinking age or un-
der the inflvence of alcohol; or

(3) Any statute, ordinance or reguiation relating
to the ssle, gift, distribution or use of alco-
holic beverages.

This exclusion applies only if you are In the

b, Contractual Liability business of manufacturing, distributing, selling,
"Bodily injyry” or "property damage" for which serving or furnishing alcoholic beverages.
the insured is obligated to pay damages by d. Workers' Compensation And Similar Laws
reason of the assumplion of liabillty in 8 con- Any obligation of the Insured under a workers'
tract or l,ag’_?eme”‘ This exclusion does nol compensation, disability benefits or unemploy-
apply to liability for damages: ment compensaticn law or any simidar law.
(1) That the insured would have in the absence o. Employer's Liability

of the contract or agreement; of “Bodily iniury" to:

(2) Assumed in a contract or agreement that is y” jurytor . ) .

an "insured contract”, provided the "bodily {1) An "employee” of the insurec arising out of

injury" or “property damage" occurs subse- and in the course of:

quent to tne execution of the contract or {a) Employment by the insured; or

agreement, Solely for the purposes of liabil- {b) Performing duties related to the conduct

ity assumed in an “insured contract”, rea. of the insured's business: o

sonable attorney fees and necessary litiga- J ' .

tion expenses incurred by or for a pary {2) The spouse, chxld,“parent, brother or sister

other than an insured are deemed o be of that "employee” as a censequence of
damages because of "bodily injury* or Paragraph (1) above,

"property damage”, provided: This exclusfon applies:

(a) Liabiity to such party for, or for the cest {1) Whether the insured may be liable as an
of, thal party's defense has also been employer or in any other capacity, and
aszumed in the same "insured contract”, {2} To any obligation to share damages with or
an o repay someone eise who musl pay damag-

{b} Such attorney fees and utigation ex- es because of the injury.
penses are for defense of that party This exclusion does not apply to fiability as-
against a civil or aiternative dispute reso- sumed by the insured under an ‘insured con
lution proceeding in which damages to ract"
which this insurance aophes are alleged. :

Page 2 0f 16 ® 180 Properiies, Inc., 2003 CG00011204
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f. Pollution {d) At or from any premises, site or location

w e . o oarie; hich any insured or any contractors
{1) "Bodily injury* or "property damage” arising on w rany .
out ofythe actual, alleged or threatened dis- or subcontractors working dircctly or in-
charge, dispersal seepage, migration, re- directly on any insured's ltl)eha!f are per-
lsase or escape of "pailutants”: forming operations if the "pollutants* are

i ) ) brought on or to the premises, site or lo-
(a) At or from any premises, site or location

CGO0011204

AT cation in connection with such opera-
which is or was al any time owned or

occupied by, or rented or loaned to, any

insured. However, this subparagraph

does not appiy to:

(1} “Bodily injury" if sustained within a
building and caused by smoxe,
fumes, vapor or soot produced by or
originating from equipment that s
used to heat, cool or dehumigify the
building, or equipment that is used lo
heat water for personal use, by the
building's occupants or thelr guests;

{it) "Bodily injury” or “property damage”
for which you may be held liable, if
you are a contractor and the owner
or lessee of such premises, site or
location has been added to your poli-
cy as an additional insured with re-
spect fo your ongoing operations per-
formad for that additional Insured at
that pramises, site or location and
such premises, site or location is not
and never was owned or occupied
by. or rented or loaned to, any in.
sured. other than that additionat in-
sured: or

{iif) "Bodily injury” or "property damage”
arising out of heat, smoke or fumes
from a "hostile fire™,

(b) Ator from any premises, site or location

which is or was at any time used by ot
for any Insured or others for the han-
dling, storage, disposal, processing or
treatment of waste;

(c) Which are or were at any time trans-

ported. handled, stored, treated, dis-
posed of, or processed as wasie by or
for:

{i} Any nsured; or

(1) Any person or organization for whom
you may be legally responsible; or

® 180 Properties, Inc., 2003

tions by such insured, contractor or sub-
contractor. However, this subparagraph
does not apply to:

() “Bodity injury" or "property damage"
arising out of the escape of fuels,
lubricants or other operating fluids
which are needed lo perform the
normal electrical, nydrautic or me-
chanical functions necessary for the
operation of "mobile equipment”’ or
its parts, if such fuels, ‘ubricants or
other operaling fluids escape from a
vehicte part designed to bold, store
or receive them. This exception does
not apply if the “bodily Injury" or
“property damage" arises out of the
intentional discharge, dispersal or re-
lease of the fuels, lubricants or other
operating fluids, or if such fuels, lub-
ricants or other operating fluids are
brought on or to the premises. site or
location with the intent that they be
discharged, dispersed or released as
part of the operations being per-
formed by such insured, contraclor
or subcontracior;
“Bodily injury” or “properly damage"
sustained within & building and
caused by the release of gases,
fumes or vapors from materials
brought into that building in connec-
tion with operations being performed
by you or on your behalf by 8 con-
tractor or subcontraglor; or
(iii) "Bodily injury” or "property damage”
arising out of heal, smoke or fumes
from a "hostile fire",

{ii

=

{e) Ator from any premises, sile or location

on which any insured or any contractors
or subcontraciors working directly or in-
directly on any insured's behall are per-
forming operations if the operations are
to test for, monitor, ¢clean up, remove,
contain, lreat, detoxify or neutralize, or in
any way respond to, or assess the ef-
fects of, "poilutants”.

Page 3 of 18
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(2) Anyloss, costorexpense arising ou! of any:

(a) Request, demand, order or statulory or
regulatery requirement that any insured
or others lest for, monitor, clean up, re-
move, contain, freat, detoxify or neutral-
ize, or in any way respond 10, or assess
the effects of, "pollutants™ or

{b) Claim or "suil" by or on behalf of a gov-
ernmental authority for damages be-
cause of testing for. monitoring, cleaning
up, removing, containing, treating, de-
toxifying or neutralizing, or in any way
responding to, or assessing the effects
of, "pollutants®,

However, this paragraph does not apply to
liability for damages because of “property
damage” that the msured would have in the
absence of such raquest, demand, order or
statutory or regulatory requirement, or such
claim or “suit" by or on behalf of a govern-
mental authority.

g. Aircraft, Auto Or Watercraft

"Bodily injury” or “property damage" arising out
of the ownership, maintenance, use or en-
{rustment to others of any aircraft, "auto” or wa-
tercraft owned or operated by or rented or
loaned to any insured. Use inclucdes operalion
and “loading or unloading”.

This exclusion applies even if the clams
against any insured allege negligence or other
wrongdoing in the supervision, hiring, empioy-
ment, training or monitoring of others hy that
insured, if the “occurrence” which caused the
“bodily injury” or “properly damage” involved
the ownership, mainienance. use or entrust-
ment to others of any aircraft, "auto” or water-
craft that is owned or operated by or rented or
loaned to any msured.

This exclusion does not apply to:
(1) A watercraft while ashore on premises you
own or rent;
(2} A watercraft you do not own that is.
(a) Less than 26 feet long. and
{b} Not being used to carry persons or
propery for a charge:

(3) Parking an "auto" on, or on the ways next
to, premises you own or rent, provided the
"auto” is not owned by or rented of loansed
to you or the insured;

(4) Liability sssumed under any “insured con-
tract” for the ownership, maintenance or
use of alrcraft or watercraft; or

® 180 Properties, Inc., 2003

{8) "Bodily Injury" or "property ¢amage” arising
out of:

(a) The operation of machinery or equip-
ment that is attached to. or part of, a
fand vehicle that would qualify under the
definition of "mobile equipment” if it were
not subject to a compulsory or financial
responsibility law or other motor vehicle
insurance law in the stale where it is fi-
censed or principally garaged; or

the operation of any of the machinery or
equipment listed in Paragraph f.(2) or
f.(3) of the definition of "mobile eauip-
ment’,

—
o
—

h. Mobile Equipment
"Bedily injury” or "property damage” arising. out -

of:

(1) The transportation of "mobile equipment” by
an "autc" owned or operated by or enled or
loaned to any insured or

{2) The use of "mobile equipment" in, or while
in practice for, or while being prepared for,
any prearrangeo racing, speed, demolition,
or stunting aclivity,

i, War

"Bogily injury” of "property damage”, however
caused, arising, directly or indirectly, out of;

(1) War, including undeclared or civil war;

(2} Warlike action by a military forca, including
_action In hindering or defending against an
actual or expecied attack, by any govern-
ment, sovereign or other authority using mil-
itary personnel or other agerts; or

(3) Insurrection, rebellion, revolution, usurped
power, or action taken by governmental au-
thorfty in hindering or defending against any
of these.

}. Damage To Property

"Property damage” to’

(1) Property you own, reni, or occupy, including
any costs or expenses incurred by you, or
any other person, organization or enlily, for
repair, replacemant, enhancement, restora-
tion or maintenance of such nroperty for any
reason, including prevention of injuty to a
person or damage to another's property;

{2) Premises you sell, give away or abandon, if
the "oropetty damage" arises out of any part
of those premises;

(3} Property loaned fo you,

(4} Personal property in the care, custody or
control of the insured;

CG 00011204
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{5} Thal particular part of real property on which
you or any contraclors or subcontractors
working directly or indirecty on your behalf
are performing operations, if the “property
damage” arises out of those operations; or

That particular part of any propery tha:
must be restored, renaired or replaced be-
cause “your work® was ncorrectly per-
formed on it.

Paragraphs (1), (3) and {4) of this exclusion do
not apply o “property damage" {other than
damage by fire) to premises, including the con-
fents of such premises, rented to you for a pe-
riod of 7 or fewer consecutive days. A separate
limit of insurance applies to Damage To Pram-
ises Rented To You as described in Section Il
~ Limits Of Insurance.

Paragraph (2) of this exclusion does not apply if
the premises are "your work" and were never
occupied, rented or held for rental by you

Paragraphs (3), (4), (8) and {6} of this exclusion
do not apply to liability assumed under a side-
track agreement.

Paragraph (8) of this exclusion does not apply
10 ‘property damage" included in the "producis-
completed operations hazard”.

(6

. Damage To Your Product

"Property damage" to "your product” arising out
of it or any part of it.

. Damage To Your Work

"Property damage' to “your work" arising out of
it or any pan of it and included in the "products-
completed operations hazard”.

This exclusion does not apply if the damaged
work of the work out of which the damage aris-
es was performed cn your behaif by a subcen-
lractor.

. Damage To Impaired Property Or Property

Not Physically Injured

"Property damage” 10 “impalred property” or

properly that has not been physically injured,

arising out of:

(1) A defect, deficiency, inadequacy or danger-
ous conditicn in “"your progduct’ or "your
waork", of

{2) A delay or failure by you or anyone acting
on your behalf to perform a contract or
agreement in accordance with its terms.

Th s exclusion does not apply to the loss of use

of other property arising out of sudden and ac-

cidental physical injury to "your product” or

“your work™ after it has been put (o its intended

use.

n. Recall Of Products, Work Or Impalred
Property
Damages clalmed for any loss, cost or expense
incurred by you or others for the loss of use,
withdrawal, recall, inspection, repair, replace~
ment, adjustiment, removal or disposal of,
(1) "Your proouct”;
{2) "Your work"; or
{3) “tmpaired property”,
if such product, work, ¢r property is withdrawn
or recalled from the market or from use by any
person or organization because of a known or

suspected defect, deficiency, inadequacy or
dangerous condition in it

0. Personal And Advertising Injury
"Bodily mjury" arising out of "personal and ad-
vertising injury”.

p. Eloctronic Data

Darnages arising out of the loss of, loss of yse
of, damage to, corruption of, inability to access,
or inability 10 manipulate electron-¢ data.

As used in this exclusion, electronic data
means information, facts or programs stored as
or on, created or used on, or transmitted o or
from computer software, including systems and
applications software, hard or floppy disks, CD-
ROMS, tapes, drives, cells, dala processing
devices or any other media which are used with
electranicatly controlied equipment.

Exclusions ¢, through n. do not apply to damage
by fire to premises while rented ta you or temporar-
ity occupied by you with permissicn of the owner, A
separate limit of insurance appiies {o this coverage
as described in Section 1 - Limits Of Insurance.

COVERAGE B PERSONAL AND ADVERTISING
INJURY LIABILITY

1. Insuring Agreement

a. We will nay those sums that the insured be-
comes lagally obligated to pay as damages be-
cause of "personal and advettising injury” to
which this insurance applies. We will have the
right and duty to defend the insured against any
"suit” seeking those damages, However, we wili
have no duty to defend the insured against any
"sut" seeking damages for "personal and ad-
vertising injury” to which this insurance does
nol apply We may, at our discretion, investi-
gale any offense and seltle any claim or "sui{"
thal may result. But:

(1} The amount we will pay for damages is

limited as described in Section lf ~ Limits
Of Insurance; and

® SO Properties, Inc., 2003 Page 5 of 15 0
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(2) OQur right and duty 1o defend end when we
have used up the applicable limit of Insur-
ance in the payment of judgments or set.
lements under Coverages A or B or medi-
csl expenses under Coverage C.

No other obiigalion or lability o pay sums or
perform acls or services is covered unless ex-
plicity provided for under Supplementary Pay-
ments - Coverages A and B.

b. This insurance applies to “personal and adver-

tising injury” caused by an offense arising out of
your business but only if the offense was com-
mitted in the "coverage territory” during the pol-
icy period.

2, Exclusions
This insurance does not apply 1o;

a.

Page 6 of 15

Knowing Violation Of Rights Of Another

"Personal and govertis:ng injury” caused by of
al the direction of the insured with the
knowledge that the act would violale the rights
of another and would inflict "personal and ad-
vertising injury".

. Materiai Published With Knowledge Of

Falsity

"Personal and advertising injury" arising out of
oral or written publication of material, if done by
or at the direction of the insured with
knowledge of its falsity.

. Material Published Prior To Policy Perlod

“Personal and advertising injury” arising out of
oral or written publication of material whose
first publication took place before the beginning
of the policy period

. Criminal Acts

"Personal and advertising injury” arising out of
a criminal act commited by or at the direction
of the insured.

. Contractual Liability

“Personal and advertising injury” for which the
insured has assumed liability in a contract or
agreement. This exclusior does not apply to li-
ability for damages that the insured waulg have
in the absence of the contract or agreement,

. Breach Of Contract

"Personal and advertising injury" arising out of
a preach of contract, excepl an impiied contract
to use another's advertising idea in your “adver-
tisement”.

g. Quality Or Performance Of Goods ~ Failure

—

© IS0 Propertes, Inc., 2003

To Conform To Statements

"Personal and advertising injury” arising out of
the failure of goods, products or services io
conform with any statement of quality or per-
formance made in your "adverlisement”,

. Wrong Description Of Prices

“Personal and advertising injury” arising out of
the wrong description of the price of goods,
products or services stated in your "advertise-
ment”,

. Infringemant Of Copyright, Patant,

Trademark Or Trade Secret

"Personal and advertising injury” arising out of
the infringement of copyright, patent, trade-
mark, trade secret or other intellectual property
rights.

However, this exclusion does not apply to in-
fringement, in your “advertisement”, of copy-
right, trade dress or slogan.

. Insureds In Media And Internet Type

Businesses

"Personal and adventising injury” committed by
an insured whose business is:

(1) Advertising, broadcasting, publishing or
telecasting;

(2) Designing or determining content of web-
sites for others; or

{3) An Internel search, access, content or ser-
vice provider.

However, this exclusion does not apply lo Par-
agraphs 14.a., b, and ¢. of "personal and ad-
vertising injury” under the Definitions Section.

For the purposes of this exclusion, the placing
of frames, borders or links, or advertising, for
you or others anywhere on the Internet, is not
by itseif, considered the business of advertis-
ing, broadcasting, publishing or télecasting.

Electronic Chatrooms Or Bulletin Boards
“Personal and adventising Injury” arising out of
an electronic chatroom or bulletin board the in-
sured hosts, owns, or over which the insured
exercises control.

., Unauthorized Use Of Another's Name Or

Product

"Personal and advertising injury” arising out of
the unauthorized use of another's name or
product in your e-mail address, domain name
or metatag, or any other similar tactics to mis-
lead another's potential customers,

CG 00011204

Page 628

NV Sup Ct CQ - Joint Appendix00695



Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 119 of 165

Case 2:15-cv-00321 Document 1-2 Filed 02/24/15 Page 15 of 52

m. Pollution

"Personal and advertising injury” arising out of
ine actusal, alleged or threatened discharge,
dispersal, seepage, migration, release or es-
cape of "pollutants™ at any time

b.

We will make these payments regardless of
fault. These payments will not exceed the ap-
plicable limit of insurance. We will pay reason-
able expenses for;

(1) First aid administered at the time of an

accident;

(2) Necessary medical, surgical, x-ray and
dental services, including prosthetic devic-
es; and

n. Pollution-Related
Any loss, cast or expense arising out of any:

{1) Request, demand, order or stswtory or

regulatory requirement that any insured or i i
others test for. monitor, claan up, remove, {3) Necessary ambulance, hospital, profes-

contain, teat, deloxify or neutralize, or in sional nursing and funeral services.

any way respond to, or assess the effects 2. Excluslons

of, "poliutants™; or We will not pay expenses for "bodily injury™.
(2) Claim or suit by or on behalf of a govern. a. Any Insured :

mental autharity for damages because of ) . L
testing for, monitoring, cleaning up, rermov- To any insured, except "voiunteer workers".

ing, containing, lreating, detoxifying or neu- b. Hired Person
tralizing, or inany way respondng lo, or as- To @ person hired to do work for of on behalf of
sessing the effects of, "pollutants”. any insured or a terant of any insured.

0. War o c. Injury On Normally Occupled Premises
‘Personal and dadvtirnsm‘gd_mjur'y - I[w\?/ever To a person injured on that part of premises
caused, afising. directly or indirectly, out o you own of rent that the person normally occu-
(1) War, including undeclared or civil war, pies,

(2) Warlike action by a military force, including d. Workers Compensation And Similar Laws
action in hindering or defending against an To a person, whether or nol an "employee” of
actual or expected altack, by any govern- any insured, if benefits for the “"bodily injury” are
mert, soverelgn of other au(holnty using mil- payable or must be provided urder a workers'
tary personnei or other agents; of compensation or disability benefits law or a

(3) Insurrection, rebellion, revolution, usurped similar law.
power, or acfion taken by governmental au- o. Athletics Activities
thority in hindering or defending against any o ) S X
of these. To a person injured while practicing, instructing
. or partcipating in any physical exercises or
COVERAGE C MEDICAL PAYMENTS games, spons, or athietic contests.
1. Insuring Agreement f. Products-Completed Operations Hazard

a. We wil pay medical expenses as descrived Included within the “products-completed opera-
helow for "bodily injury” caused by an accident' tions hazard", P P P
{1) On premises you own or rent, g. Coverage A Exclusions
{2) On ways next to premises you own or rent, Excluded under Coverage A.

o o SUPPLEMENTARY PAYMENTS —~ COVERAGES A
(3} Because of your operations; AND B :

provided that. 1. We will pay, wilh respect to any claim we investi-

{1) The accident takes place in the "coverage gate or setile, or any "suit” against an insured we
territory” and during the policy period, defend:

(2) The expenses are incurred and reported to a. Ali expenses we incur.

us within one year of the date of the acci- b, Up to 5250 for cost of bail bonds required be-
dent; and : cause of accidents ar traffic law violations aris-

{3) The injured person submits 10 examination, ing out of the use of any venicle to which the
al our @xpense, by physicians of our choice Bodily Injury Liability Coverage applies. We do
as often as we reasonably require. nol have o furnish these bonds.
cCG Q0011204 @ i8Q Properties, Inc., 2003 Page 7 of 15 0
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¢, The cost of bonds o release attachments, but
only for bond armounts within the applicable iim-
it of insurance We do not have to furnish these
bonds.

d. All reasonable expenses incurred by the in-
sured al our request to assist us in the investi-
gation or defense of the claim or "sull", includ-
ing actual loss of earnings up to $250 a day
because of time off from werk.

e. All costs taxed against the insured in the “"suit",

. Prejudgment interest awarded against the
insured on that part of the judgment we pay. If
we make an offer 10 pay the applicable limit of
insurance, we will not pay any prejudgment in-
terest based on that period of time afier the of-
fer.

g. Allinterest on the full amount of any judgment
that accrues after entry of the judgment and be-
fore we have paid, offered to pay. or deposited
in court the part of the judgment that is within
the applicable limit of insurance,

These payments will not reduce the limits of insur-
ance.

. If we defend an insured against a "suil" and an
indemnitee of the insured is 8lso named as a party
1o the "suit", we will defend that Indemnitee If all of
e {ollowing conditions are met:

a. The "suit" against the indemnitee seeks dam-
ages for which the insured has assumed the li-
ability of the indemnitee in a contract or agree-
ment that is an “insured contract™;

b. This insurance applies to such liability assumed
by the insured,

¢. The obligation to defend, or the cost of the
defenge of, that indemnitee, has also been as-
sumed by the insured in the same "insured
contract”,

d. The gliegations in the “suit" and the information
we know about the "occurrence” are such that
no conflict appears o exist betwaen the inter-
ests of the insured and the interests of the in-
demnitee;

2. Tne indemnitee and the insured ask us to con-
duct and control the defense of that indemnitee
against such "suit” and agree that we can as-
sign the same counsel to defend the insured
and the indemnitee; and

f. The indemnitee:
(1} Agrees in writing to:
(a) Cooperate with us in the investigation,
settliement or gefense of the "suit”;

® 180 Properties, Inc., 2003

{b) Immeciately send us copies of any de-
mands, notices, summonses or legal
papers received in connection with the
"suit”,

(¢) Notify any other insurer whose coverage
is available to the indemnitee; and

(d) Cooperate with us with respect to coor-
dinaling other applicable insurance
available to the indemnltee; and

{2) Provides us with writlen authorization fo;

(a8) Obtain records and other information
related o the "suit"; and

{b) Conduct and control the defense of the

indemnitee in such "suit",

So long as the above conditions are met, atior.
neys' fees incurred by us in the defense of that in-
demnitee, necessary litigalion expenses incurred
by us and necessary litigation expenses incurred
by the indemnitee at our request will be paid as
Supplementary Payments. Notwithstanding the
provisions of Paragraph 2.b.(2) of Section | - Coy-
erage A - Bodily Injury And Properly Damage Lia-
bifity, such payments will not be deemed to be
damages for "bodily imjury” and “property damage”
and will not reduce the limits of insurance.

Our obligation to defend an insured's indemnitee

and to pay for atloraeys' fees and necessary litiga-

tion expenses as Supplementary Payments ends
when:

a. We have used up the applicable limit of insur-
.ance in the payment of judgments or settle-
ments, or

b. The conditions set forth above, or the temms of
the agreement described in Paragraph f.
avbove, are rno longer met.

SECTION [l - WHO IS AN INSURED
1, IFyou are designated in the Declarations as:

a. An individual, you and your spouse are in-
sureds, but only with respect to the conduct of
a business of which you are the sole owner

b, A partnership or joini venlure, you are an in-
sured, Your mambers, your partners, and their
spouses are alsc insureds, but only with re-
spect to the conduct of your business.

¢. A limited liability company, you are an insured.
Your mempers gre also insureds, but only with
respect to the conduct of your business, Your
managers are insureds, but only with respect to
their duties as your managers.

CG 00011204
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d. An organization other than a parinership, icint
venture or limited fiability company, you are an
insured. Your "executive officers” and directors
are insureds, bul only with respect to thelr du-
ties as your officers or directors, Your stock-
hoicers are also insureds, bul only with respect
to treir liability as stockholders.

e. A trust, you are an insured. Your trustees are
also insureds, bul only with respect to their du-
Les as lrustees.

2. Each of the following is also an Insured:

a. Your "volunteer workers" only while perforining
duties related to the conduct of your business,
or your "employees”, other than either your
"executive officers" (if you are an organization
other than a partnership, jeint venture or limited
liability company) or your managers {(if you are
a limited liability company), but only for acts
within the scope of their employment by you or
vhile performing duties related {o the conduct
of your business. However, none of these "em-
ployees” or "volunteer workers” are insureds
for:

(1) "Bodily :njury" or "personal and advertising
injury":

{a) To you, to your partners or members (if
you are a partnership or joint venture), to
your members (if you are a limited liabil
ity compary), to a ¢o-"employee” while
in the course of his or her employment
or perforrming duties related to the con-
duct of your business, or {o your other
“volunteer workers" white performing au-
lies retated 1o the conduct of your busi-
ness;

{b) To the spouse, child, parent, brother or
sister of that co-"employee” or "volunteer
worker" as a consequence of Paragraph
{1}(a) above,

{c) For which lhere is any obligation to
share damages with or repay scmeone
else who must pay damages because of
the injury-gescribed in Paragraphs (14a)
or (b) above; or

Arising out of hig or her providing or
failing to provide prefessional health
cars services,

(2) "Property damage" to property.
{a) Owned, occupied or used by,

(d

—

{b) Rented to, in the care, custody or ¢ontrol
of, or over which physical control is be-
ing exercised for any purpose by

you, any of your "employees”, “volunteer
workers”, any partner or member (if you are
a parinhership or joint venture), or any mem-
ber (if you are s limited liability company).
b, Any person (other than your "employeg" or
“volunteer worker"), or any organization while
acting as your real estate manager.

¢. Any person or organization having proper tem-
porary custody of your property if you die, but
only:
(1) With respect to kability arising out of the
maintenance or use of that praperty; and

(2) Untii your legal representative has been
appointed,

d. Your legal represeniative if you die, but only
with respect to duties as such. That representa-
tive will have all your rights and duties under
this Coverage Part.

Any organization you newly acquire or form, other
than a partnership, joint venture or limited liability
company, and over which you maintain ownership
or majority interest, will qualify as a Named Insured
if there is no other similar insurance available to
that grganization. However:

a, Coverage under this provision is afferded only
unti! the 90th day after you acquire or form the
organizaton or the end of the policy period,
whichever is carlier.

b. Coverage A does not apply to "bodily injury" or
*property damage" that occurred before you
acquired or formed ths organization; and

c. Coverage B does nol apply to "personal and
agvertising injury” arising out of an offense
committed before ycu acquired or formed the
organization,

No person or organization is an insured with respect
1o the conduct of any current or past partnership, joint
venture or limited liability company that is not shown
as a Named Insured in the Dectarations.

SECTION Ul - LIMITS OF INSURANCE

4. The Limits of Insurance shown in the Declarations
and the rules below fix the most we will pay re-
gardiess of the number of:

a, Insureds;
b. Claims made or "suits” brought; or

¢. Persgns or organizations making claims or
bringing “suits".

ot
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2. The General Aggregate Limit is the most we will
pay for the sum of.

a. Medical expenses under Coverage C;

b. Damages under Caverage A, excepl damages
because of "bodily injury” or "property damage”
included in the "products-compietec operations
hazard", and

¢, Damages under Coverage B,

3. The Products-Completed Operations Aggregate
Limit is the most we will pay under Coverage A for
dameages because of "bodily injuty” and "property
damage" inciuded in the "products-completed op-
erations hazard".

4, Subject 1o 2, above, the Persona! and Advertising
Injury Limil is the most we will pay under Coverage
B for the sum of all damages because of all "per-
sonai and advertising injury” sustained by any one
person or organization.

5. Subject to 2. or 3. above, whichever applles, the
Each Qccurrence Limit is the most we will pay for
the sum of:

a. ‘Damages under Coverage A; and
. Medical expenses under Coverage C

becayse of all "bodily injury" and “"propenty dam-
age” arising out of any one "occurrence”.

6. Subject to 8. above, the Damaye To Premises
Rented To You Limit is the most we wili pay under
Coverage A for damages because of “property
damags" to any one premises, while rented to you,
or in the case of damagqe by fire, while rented to
you or lemporarily occupied by you with permission
cf the cwner.

7. Subject to 5. above, the Medical Expense Limi is

. the most we will pay under Coverage C for al
medical expenses because of "bodily Injury” sus-
lained by any one person.

The Limits of insurance of this Coverage Pan apply

separately to each consecutive annual period and to

any remaining period of less than 12 months, starting
with the beginning of the policy period shown in the

Declarations, unless the policy period is extended

alter 1ssuance for an additional period of less than 12

months. 'n that case, the additional period witl be

deemed part of the iast preceding pericd for purposes
of dalermining the Limits of Insurance

SECTION IV - COMMERCIAL GENERAL LIABILITY

CONDITIONS

1. Bankruptey

Bankruptey or insolvency of the insured or of the
insured's estate wili not relieve us of our obliga-
tions under this Coverage Part.

Page 10 of 18
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2. Duties In The Event Of Qccurrence, Offense,
Claim Or Suit

a. You must see to i that we are notified as soon
as practicable of an “occurrence” or an offense
which may resull i1 a claim. To the exlent pos-
sible, notice should include:

(1) How, when and where the "occurrence" or
offense took place;

(2) The names and addresses of any injured
persons and witnesses; ang

(3) The nature and location of any injury or
damage arising out of the "occurrence" or
offense.

b. It a claim is made or "suit’ is brought against
any insured, you must:
(1) Immediately record the specifics of the
claim or "suit" and the date received; and

{2) Nctify us as soon as practicable.

You must see to it that we receive written no-
tice of the claim or "suit" as soon as practica-
ble.

¢. You and any other involved insured must:

(1) Immediately send us copies of any de-
mands, nolices, summonses or legal pa-
pers received in connection with the claim
or "suit";

(2) Authorize us to obtain records and other
information;

(3} Cooperate with us in the Investigation or

settlement of the claim or defense against

the "suit"; and

Assist us, upon our request, in the en-

forcement of any right against any person or

organization which may be tiable to the in-
sured because of injury or damage to which
this insurance may also apply.

d. No insured will, except at that insured's own
cost, voluntarily make a payment, assume any
obligation, or incur any expense, other than for
first aid, without our consent.

3. Legal Actlon Against Us
NO person or organization has a right under this
Coverage Part.

a. Tojoin us as & party or otherwise bring us into
a "suit" asking for damages from an insured; or

4

-~
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b. To sue us on this Coverage Part unless all of
its terms have been fully complied with,

A person or organization may sue us to recover on
an agreed selllement or on a final judgment
against an insured; but we will not be liable for
damages that arg not payable under the terms of
this Coverage Part or that are in excess of the ap-
plicable limit of insurance. An agreed settiement
means a8 settlement and release of liability signed
by us, the insured and the claimant or the claim-
ant's legal representative,

. Other Insurance

if other valid and coliectible insurance is available
1o the insured for a loss we cover under Coverag-
es A or B of this Coverage Part, our obligations
are limiled as follows:

a. Primary Insurance

This insurance is primary except when b, below
applies, If this insurance is primary, our opliga-
tions are not atfected unless any of the other
insurance is also primary. Tnen, we will share
with all that other insurance by the method de-
scribed in c. below,

h, Excess Insurance
This insurance is @xcess over.

(1) Any of the other insurance, whether prima-
ry. excess, contingent or on any other bass:

(8) That Is Fire, Exlended Coverage. Build-
ers Risk, Installation Risk or similar
coverage for "your work’,

(b) That is Fire insurance for premises
rented to you or temporarily occupied by
you with permission of the owner;

That is insurance purchased by you to

cover your liability as a tenamt for "prop-

erty damage" to premises rented to you
or. temporarily occupied by you with
permission of the owner, or

if the loss arises out of the maintenance

or use of aircraft, "autos” or watercraft 1o

the extent not subject to Excluswon g, of

Section | - Coverage A — Bod:ly Injury

And Property Damage Liability.

(2} Any other primary insurance available to
you covering liability for damages arising
out of the premises or operations, or the
products and completed operslions, for
which you have been added as an addition-
al insured by aftachment of an erdorse-
ment.

{c

s
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When this insurance is excess, we will have no
duty under Coverages A or B 1o defend the in-
sured against any "suit" if any other insurer has
a duty to defend the insured agamnst that "suit",
If no other insurer defends, we will undertake to
do so, but we will be entitled to the insured's
nghts against all those other insurers,

When this insurance is excess over other in.
surance, we will pay only cur share of the
amount of the loss, if any, that exceeds the
sum of.

(1) The total amount that all such other insur-
ance would pay for the loss in the absence
of this insurance; and

(2} The total of ail deductible and self-insuyred
amounts under all that other insurance.

We witl share the remaining loss, if any, with
any other insurance that is not described in this
Excess Insurance provision and was not
bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations
of this Coverage Part,

¢. Method Of Sharing

If all of the other insurance permits coniribution
by equal shares, we will follow this method al-
$0. Under this approach each insurer contrib-
utes equal amounis until it has paid its applica-
ble fimit of insurance or none of the loss
remaing, whichever comes first.

If any of the other insurance does not permit
contribution by equal shares, we will contribute
by limits. Under this method, each insurers
share is based on the ratio of its applicable limit
of insurance to the lotal applicable limits of in-
surance of all insurers.

5. Premjum Audlt

a. We wd compute all premiums for this Cover.
age Parl in accordance with our rules and
rates.

h. Premium shown in this Coverage Part as ad-
vance premium is 3 deposit premium only, At
the close of each audit period we will compute
the earned premium for that period and send
notice to the first Named Insured. The due date
for audit and retrospective premiums is the
date shown as the due date on the biil, If the
sum of the advance and audit premiums paid
for the policy period is greater than the earned
premium, we will return the excess {o the first
Named Insured.

¢. The first Named Insured must keep records of
the information we need for premium computa-
tion, and send us copigs at such times as we
may requesl.

Page 11 of 15
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. Representations

By accepting this policy. you agree:

a. The statemenls in the Declarations are accu-
rate and complele;

b, Those statemenis are based upon representa-
tions you made to us; and

¢. We have issued this policy in rellance upon
your representations.

., Separation Of Insureds

Except with respect lo the Limits of Insyrance, and
any rights or duties specifically assigned in this
Coverage Parl to the first Named Insurad. this in-
surance applies;

a. As if each Named Insured were the only
Named Insyred; and

b. Separately to each insured against whom claim
is made or "suit" is brought.

. Transfer Of Rights Of Recovery Against Others

ToUs

If the insured has rights to recover ali or part of any
payment we have made under this Coverage Parl,
those rights are transferred lo us. The Insured
must do nothing after loss to impar them. At our
request, the insured will bring “"suit” or transfer
those rights to us and help us enforce them.

. When We Do Not Renew

If we decide not to renew this Coverage Part, we
will mail or deliver to the first Named Insured
shown in the Declarations written nolice of the
nonrenewal not iess thar 30 days before the expi-
ration date.

If nolice is mailed, proof of malling will be sufficient
proof of nolice.

SECTION V — DEFINITIONS

1.

2,

Page 12 of 15

“Advertisement” means a nolice that is broadcast
or published to the general public or specific mar-
ket segments aboul your goods, products of ser-
vices for the purpose of attracting customers or
supporters. For the purposes of this definition:

a. Notices that are published include material
placed on the internet or on similar electronic
means of communication; and

b. Regarding web-sites, only that pant of a web.
suie that 8 about your goods, products or ser-
vices for the purposes of atiracting customers
or supporiers is considered an adverisement.

"Auto” means

a. A land motor vebicle, trailer or semitrailer
designed for travel on public roads, including
any attached machinery or equipment; or

© 180 Properties, Inc, 2003

b. Any other land vehicle that is subject to a com-
pulsory or financial responsibility law or other
moter vehicle insurance law in the state where
it is licensed or principally garaged.

However, “auto” does not include "mobile equip-

ment”,

. "Bedily injury” means bodily injury, sickness or

disease sustalned by a person, including death re-
sulting from any of these at any time.

. "Coverage territory" means:

a. The United States of America (including its
territories and possessions), Puerto Rico and
Canada,

b. International waters or airspace, but only if the
injury or damage occurs in the course of travel
or transponration between any places included
n a, above: of

c. All other parts of the world if the injury or dam-
age arises out of.

(1) Coods or products made or sold by you in
the territory described in a. gbove;

(2) The activities of a persor whose home is in
the territory described in 3, above, but Is
away for a short time on your business, or

(3) "Personal and advertising injury" offenses
that take place through the Internet or simi-
far elsctronic means of communication

provided the insured's responsibifity to pay dam-
ages is determined in a "suit" on the merits, in the
territory described in a, above or in a settlement
we agree to.

. "Employee"” includes a "lsased worker", "Employ-

ee" does not include a “temporary worker".

. "Executive officer" means a person holding any of

the officer positions created by your charter, con-
stitution, by-laws or any other similar governing
document.

. "Hostile fire" means one which becomes uncontrol-

lable or breaks out from where it was intended to
be.

. "lmpaired property" means tangible property, other

than "your product' or "your work"”, that cannot be
used or is less useful because:

a. It incorporates “"your product’ or "your work’
that is known or thought 1o be defective, defi-
cient, inadequate or Gangerous; or :

b. You have failed to fuifill the terms of a contract
or agreement;

if such property can be restored to use by:

a, The repair, replacement, adjustment or remov-
al of "your product” or "your work"; or

CG 00011204
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b. Your fulfilling the terms of the contract or 10."Leased worker’ means a person lgased to you by
agreement. a labor leasing firm under an agreement between
9. Insured conliacl’ means: you and the labor leasing firm, lo perform duties
) , related to the conduct of your business. "Leased
a. A contract for a lease of premises However, worker" does not include a "temporary worker",
that portion of the contract for 8 lease of prem- . ) . y .
ises thal indemnifies any person or organiza-  11+'Loading ar unloading” means the handling of

tion for damage by fire to premises while rented property:
to you or temporarily occupied by you with a, After it is moved from the place where it is

permission of the owner is not an “insured con-
tract",
. A sigelrack agreement,

t. Any easement Or license agreement, except in
connection with construction or demglition op-
erations on or within 50 feet of a raliroad;

. An obligation, as required by orcinance, to

accepted for movement into or onto an aircraft,
watercrafl or "auto”;

b, VWhile it s in or on an aircralt, watercraft or

“auto"; or

¢. While it is being moved from an aircraft, water-

craft or "auto” to the place where it is finally de-
livered,

but “loading or unloading" does nol include the
movement of property by means of a mechanical
device, other than a hand truck, that is not at-
tached to the aircraft, watercraft or "auto".

12,"Mobile equipment” means any of the following
types of fand vehicles, including any attached ma-
chinery or equipment:

a. Bulldozers, farm machinery, forklifts and other

indemnify a municipality, except in connection
with work for a municipality;

8. Anelevator maintenance agreement,

f. That part of any other contract or agreement
pertaining to your business (including an in-
demnification of 8 municipality in connection
with work performed for @ municipality) under

which you assume the tort liability of another
party to pay for “bodily injury" or "property dam-
age' to a third person or organization. Tort lia-
bility means a liability thal would be imposed by
law in the absence of any contract or agree.
ment.

vehicles designed for use principally off public
roads;

b. Vehicles maintained for use solely on or next to

premises you own or rent;

c. Vehicles that travel on crawler reads;

d. Vehicles, whether self-propsiled or not, main-
tained primarly to provide mobility to perma-
nently mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

Paragraph f. does not incluce that part of any

contract or agreement:

(1) Thatindemnifies a railroad for "bodily injury’
or “property damage” arsing out of con-
struction or demolition operations, within 50
feet of any railroad property and affecting
any railroad bridge cr trestle, tracks, road- {2) Road construction or resurfacing equipment
beds. tunnel, ynderpass or crossing; such as graders, scrapers or roflers,

(2) That indemmfies an architecl, engineer or e. Vehicles nol described in a., b,, ¢. or d. abovs
surveyor for injuty or damage arising out of that are not self-propelled and are maintained
. ' i il imarily o provide mobility to permanently at-
(a) Preparing, approving, or ‘ailing o pre- primarily G ‘
pare or approve, mMaps, shop d(awings, tached equipment of the f0||0Wiﬂg types.
opinions, reports, surveys, field orders, (1) Air compressors, pumps and generators,
change orders or drawings and specifi- including spray:ng, welding, building clean-
cations; or ing. geophysicallexploration, lighting and
(b) Giving directions or mstructions. or fail- well servicing equipment; or
ing to give them. if that is the primary {2) Cherry pickers and similar devices used 0
cause of the mjury or damage; or raise or lower workers;

{3) Under which the insured, if an architec, f, Vehicles not described in a,, b, ¢. ¢r d, above
engineer or surveyor, assumes liability for maintained primarily for purposes other than
an injury or damage arising out of the in- the transportation of persons or cargo.
sured's rendering of failure 1o render pro- However, self-propelied vehicles with the fol-
fessional services, including those {sted in lowing types of permanently attached equip-

(2} above and supervigory, inspection, ar- ment are not "mobile equi o P
" : S r quipment” but will be
chitectural or enginesring activities. cansidered "autos’

CG00D11204 ® 1SO Propedies, Inc , 2003 Page 13 of 16 w]
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(1) Equipment designed primarily for:
(8} Snhow removal,

{b) Road maintenance, but not construction
ofr resurfacing; or

(¢) Street cleaning;
(2) Cherry pickers and simitar devices mounted

on gutomobile or truck chassis and used to
raise or lower workers; and

(3) Air compressors, pumps and generators,
including spraying, welding, building clean-
ing, geophysical exploration, lighting and
well servicing equipment.

However, "mobile equipment” coes not include any
land vehicles thal are subject to a compulsory or
financial responsibitity faw or other motor vehicle
insurance iaw in the state wherg W is licensed or
principally garaged. Land vehicles subject to 8
compulsory or financial responsibility law or other
motor vehicle insurance law are considered "au-
los".

Occurrence” means an accident, including contin-
uous or repeated exposure lo substantially the
same general harmful conditions.

"Personal and advertising injury® means injury,
including consequential "bodily injury". arising out
of one or more of the following offenses:

a. False arrest, detention or imprisonment,

b. Maliclous prosecution,

¢. The wrongful eviction from, wrongful entry into,
or invasion of the right of private occupancy of
a room. dwelling or premises that a person oc.
cupies, committed by or on behaif of its owner,
landlord or lessor;

d. Oral or written publication, in any manner, of
matenal that slanders or libels a persen or or-
ganizaton or disparages a person's or organi-
zation's goods, products or services,

e, Cral or wrilten publication, in any manner of
material that violates a person’s right of privacy,

f. The use of another's advertising idea in your
“advertisement”; or

g. Infringing upon another's copyright, trade dress

or slogan in your "adverlisement”,

"Poliutants” mean any solid, liquid, gaseous or
thermat irritant or contaminant, including smoke,
vapor, scot, fumes, acids, slkalis, chemicals and
waste Waste includes materials 1o be recycled,
rgconditioned or reclaimed.

@ IS0 Properties, Inc,, 2003

18, "Products-completed operations hazard";

a. Includes all "bodily injury" and “property dam-
age" occurring away from premises you own or
rent and arising oul of "your product’ or “your
work" except:

(1) Products that are still in your physical pos-
session; or

(2) Work that has not yet been completed or
abandoned. However, "your work" will be
deemed compleled at the earliest of the fol-
iowing tmes:

(a) When ail of the work called for in your
contract has been completed.

{b) When all of the work to be done at the
job site has been completed if your con.
tract calls for work at more than one job
site.

When that part of the work done at a job
site has been put to its intended use by
any person or organization other than
another contractor or  subcontractor
working on the same projec.

Work that may need service, maintenance,
correction, repar or repiacement, but which
is otherwise complete, will be treated as
completed.
b, Does not include "hodily injury” or “property
damage"” arising out of:

(1) The transportation of property, unless the
injury or damage arises out of a condition in
or on a vehicle not owned or operated by
you, and thaf condition was created by the
"loading or unloading” of that vehicle by any
insured;

The existence of tools, uninstalled equip-
ment or abandoned or unused materials; or

Products or operations for which the classi-
fication, listed in the Declarations or in a pol-
fcy schedule, stales thal products-
compleled operations are subject to the
General Aggregate Limit,

17."Property damage” means;

a, Physical injury o tanglble property, including all
resulting loss of yse of that property. All such
\oss of use shall be deemed o occur at the
time of the physical injury that caused it; or

{c

—

—
(a-d
—

3

~

CG 00011204

)
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b. Loss of use of tangible property tnhat is no: 21."Your product”:

physically injured. All such loss of use shall be 4. Means
deemed to occur at the time of the “ocour- '
rence” that caused it {1} Any goods or products, other than real
For the purposes of this insurance, electronic dasa plfoperty‘ mgnufactured, .Smd' handled, dis-
e Iributed or disposed of by:
18 not tangivie propeny. You:
As used in this definifion, electronic data means in- (a) You; '
formation, facts or programs stored as or on, cre- {b) Others trading under your name; or
ated or used on, or lransmitted to or from comput- (c) A person or organization whose busi-
er “i/olhvarr:a‘ énclugmg s;éstimsC?)ng gagic?uons ness or assets you have acquired; and
software, hard or floppy disks, CD- , tapes, - . .
drives, cells, data processing devices or any other (2) g?: Qéageézifggﬁénthiﬂnsf&%'eii)'cg‘narfzgﬁéf;
g:icii;)f:“v;i:]x{ch are used vith electronically controlled with such goods of products
18."Suit’ means a civil proceeding in which damages b. Includes . )
pecause of "bodily injury’, "property gamage" or (1) Warranties or representations made at any
“persoral and adventising injury” to which this in- time with respect to the filness, quality, du-
surance applies are alleged. "Suit" includes: fatt{ll'_'t}’. dperformance or use of "your prod-
a. An arpitration proceeding in which such dam- uel’, an o ) .
ages are claimed and lo which the insured (2} The providing of or failure to provide warn-
must submit or does submit with our consent; ings Or instructions.
or ¢. Does not include vending machines or other
b. Any other alternative dispule resolution pro- property rented to or located for the use of oth-
ceeding in which such damages are claimed ers but not sold.
and to which the insured submits with our con- 22."Your work™;
sent y Ny a. Means:
18, Temporary worker" mears a person who is fur- (1) w .
X : . " ork or operations performed by you or on
nished to you to substiute for a permanent "em- your behalf: and

ployee" on leave or 1o meet seasonal or short-lerm
workload conditions.

20."Volunteer worker” means a person who is nol

{2) Materials, parts or equipment furnished in
conneclion with such work or operations.

your "employee”, and who donates his or her work b. Includes

and acts at the direction of and within the scope of (1) Warranties or representations made at any
duties determined by you. and is not pad a fee, lime with respect to the fitness, quality, du-
salary or other compensation by you or anyone rability, performance or use of "your work®,
glse for thewrr work performed for you, and

{2) The providing of or failure to provide warn.
ings or Instructions.

CG00011204 © 180 Properties, Inc., 2003 Page 1§ of 15 .}

Page 637
NV Sup Ct CQ - Joint Appendix00704



Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 128 of 165

Case 2:15-cv-00321 Document 1-2 Filed 02/24/15 Page 24 of 52

COMMERCIAL GENERAL LIABILITY
CG 00670305

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION ~ VIOLATION OF STATUTES THAT GOVERN
E-MAILS, FAX, PHONE CALLS OR OTHER METHODS OF
SENDING MATERIAL OR INFORMATION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A, The following exclusion is added to Paragraph 2.,
Exclusions of Section | - Coverage A - Bodily
Injury And Property Damage Liability:

2. Exclusions
This insurance does not apply to:

DISTRIBUTION OF MATERIAL IN
VIOLATION OF STATUTES

“Bodily injury" or “property damage" arsing di-
rectly or incirectly out of any action or amission
that violates or is alleged to violale:

a, The Telephore Consumer Proteclion Act
(TCPA), including any amendment of or ad-
dition 1o such law; or

b. The CAN-SPAM Act of 2003, inciuding any
amendment of or addition to such law: or

¢. Any stalute, ordinance or regulation, other
than the TCPA or CAN-SPAM Act of 2003,
that prohibits or limils the sending, transmit-
fing, commdnicating or distribution of mate-
rial or information.

B. The follewing exclusion is added to Paragraph 2.,
Exclusions of Section | - Coverage B - Persop-
al And Advertising Injury Liability:

2. Exclusions
This insurance does not apply to:

DISTRIBUTION OF MATERIAL (N
VIOLATION OF STATUTES

"Personal and advertising injury” arising directly
or indirectly out of any action or omission that
violates cr is alleged 1o violate:

a, The Telephone Consumer Protection Act
(TCPA), Including any amendment of or ad-
dition to such law, or

b, The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

¢. Ay statute, ordinance or regulation, other
than the TCPA or CAN-SPAM Act of 2003,
that prohibits or limits the sending, transmit-
ling, communicating or distribution of mate-
riat or information

CG 00870305 © ISO Propertles, Inc., 2004 Page 1 of 1 (]
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COMMERGCIAL GENERAL LIABILITY
CG 21360305

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - NEW ENTITIES

Tris endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Paragraph 3, of Section Il ~ Who Is An Insured does
rot apply.

CG 21360306 © 180 Properties, Inc., 2004 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
CG 21470798

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.
EMPLOYMENT-RELATED PRACTICES EXCLUSION
This endersement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A 'ha following exclusion is added o Paragraph 2., B. The following exclusion is added to Paragraph 2,,
Exclusions of 8ection | - Coverage A ~ Bodily Exclusions of Section { ~ Coverage B ~ Person-
Injury And Property Damage Liability: al And Advertising Injury Liability:

This insurance does not apply to: This insurance does not apply to:
"Bodily injury” to: "Personal and advertising injury” to:
(1) A person arising ou of any. (1) A person arising out of any
(a) Refusal to employ that person; {a) Refysal to employ that person;
{b) Termination of that person's employ- (b} Termination of that person's employ-
ment; or ment; or
(¢) Employment-related practices, policies. {c) Employment.related oractices, policies,
acls or omissions, such as coercion, acts or omissions, such as coercion,
demotion, evaluation, reassignment, demotion, evaluation, reassignment,
discipline, defamation, harassment, hu- discipine, defamation, harassment, hu-
miliation or discnmination diwected at miliation or discrimination directed at
that person, or that person, or
(2) The spouse, child, parent, brother or sister {2) The spouse, child, parent, brother or sister
of that person as 8 consequence of "bodily of that person as a consequence of “per-
injury" to that person at whom any of the soral and advertising injury” to that person
employment-related practices described in al whom any of th_e employment-related
Paragraphs {(a), (b), or (¢) above is dirccted. practices described in Paragraphs (a), (b),

or {c) above is directed

This exclusion apples: .
Tris exclusion applies:

{1} Whether the insured may be liabie 85 an

employer or in any other capacily, and {1} Whether the insured may belliable as an
{2) To any obligation to share damages witn or employer of in any other capacity, and
repay someone else who must pay damag- {2) To any oblgation to share damages with or
es because of the injury. repay someone else who must pay damag-
es secause of the injury.
CG 21470798 Copyright, Insurance Services Office, Inc., 1997 Page 1 of 1
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COMMERCIAL GENERAL LIABILITY
€G 21730108

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

EXCLUSION OF CERTIFIED ACTS OF TERRORISM

This endorsement modifes insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART

UNDERGROUND STORAGE TANK POLICY

A. The following exclusion is added: 2, "Certified act of terrorism” means an act that is

s ey . certified by the Secretary of the Treasury, in
This insuance does not apply to: concurrence with the Secretary of Stale and

TERRORISM the Atterney General of the United States, to
"Any injury or damage” arising, directly or :ndirect- be an act of lerrorism pursuant to the federal

ly. out of & "certified acl of ferrorism”, Terrorism Risk Insurance Act, The criteria con-

. st ) taingd 1n the Terrorism Risk Insurance Act for a

B. The following definitions are added: “certified act of terrorism” Include the following’

1. For the purposes of this endorsement, “any
injury or damage” means any injury or damage
covered under any Coverage Part to which this
endorsement is applicable, and includes but is
not limited to “bodily injury”, "property dam-

a, The act resulted in insured losses in excess
of $5 milifon in the aggregate, attribuiable to
all types of insurance subject to the Terror-
ism Risk Insurance Act; and

age”, "personal and adverising injury”, "injury” b. The act is a violent act or an act that is
or "environmental damage" as may be defined dangerous to human life, property or infra-
in any applicable Coverage Part structure and is committed by an individual

or individuals as part of an effort to coerce
the civilian population of the United States
or to nfluence the policy or affect the con-
duct of the United Ststes Government by
coercion.

CG21730108 ® IS0 Properties, Inc., 2007 Page 1 of 1 {
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COMMERCIAL GENERAL LIABILITY
CG 21960308

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY,
SILICA OR SILICA-RELATED DUST EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

A, The foilowing exclusion is added to Paragraph 2.,
Excluslons of Section | -~ Coverage A - Bodily
injury And Property Damage Liability:

2. Exclusions
This insurance does not apply lo:
Silica Or Silica-Related Dust

a, "Bodily injury” anising, in whole or in par, out
of the actual, alleged, threalened or sus-
pecled (nhalaton of, or ingestion of, “silica"
or “silica-retated dust”.

b, “Property damage” arising, in whole or in
part, out of the actual, alleged, threatened
or suspected contact with, exposure 10, ex:
istence of, or presence of, "silica” or "silica-
relaied dust”

c. Any lnss, cost or expense arising, in whole
or n part, out of the abating, testing for,
monitoring, cleaning up, removing, contain-
ing, treating, detoxitying. reutralizing, reme-
dialing or disposing of, or in any way re-
sponding 1o or assessing the effects of,
"sitica” or "silica-related dust’, by any mn-
sured or by any cther person or entity.

B. The following exclusion is added to Paragraph 2,,
Exclusions of Section | - Coverage B ~ Person.
al And Advertising Injury Liability:

2. Exclusions

This insurance does not apply to:

Silica Qr Silica-Related Dust

a. "Personal and advertising injury" arising, in
whole or in part, out of the actual, alleged,
threatened or suspected inhalation of in-
gestion of, contact with, exposure to, exis!-
ence of, or presence of, "silica" or "sltica-
refated dust”,

b. Any loss, cost or expense arising, in whole
or in part, out of the abaling, testing for,
monitoring, ciganing up, removing, contain-
ing, treating, detoxifying, neutralizing, reme-
disting or disposirg of. or in any way re-
sponding fo or assessing the effecls of,
“silica” or “silica-related dust’, by any in-
sured or by any other person or entity.

C. The following definiticns are added to the Defini-
tions Section

1. "Silica® means silicon dioxide (occurring in

crystaliine, amorphous and impure forms), sili-
ca particles, sitica dust or silica compounds.

2. "Silica-related dust” means a mixture or combi-

nation of silica and other dust or parlicles.

CG 21960305 © 150 Properties, inc., 2004 Page 1 of 4
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IL0D 210702

- THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

NUCLEAR ENERGY LIABILITY EXCLUSION
ENDORSEMENT

(Brozd Form)

This endorsement modifies insurance provided under the following:

COMMERCIAL AUTOMOBILE COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART

FARM COVERAGE PART

LIQUOR LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTSICOMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART

RAILRCAD PROTECTIVE LIABILITY COVERAGE PART

UNDERGROUND STORAGE TANK POLICY

1. The insurance does not apply:

A. Under any Liabiity Coverage, to "bodily injury”
or "property damage”™:

{1

(2)

IL 00210702

With respect to which an “insured” under
the policy is also an insured under a nuclear
energy liability policy issued by Nuclear En-
ergy Liability insurance Association, Mutual
Atomic Energy Liability Underwriters, Nu-
clear Insurance Associstion of Canada or
any of their successors, or would be an in-
sured under any such policy but for its ter.
mination upon exhaustion of s imn of liabil-
ity: or

Resulting from lhe “hazardous properties”
of "nuclear material' and with respec¢t
which (a) any person or organization is re-
quirec to maintain firancial protection pur-
suant to the Atomic Energy Act of 1954, or
any isw amendatory thereof, or (b) the in-
sured" is, or had this policy not been issued
would be, entilled to indemnity from the
United States of America, or any agency
trereol, under any agreement entered into
by the United States of America, or any
agency thereol, with any person or organi-
zaton

B, Under any Medical Payments coverags, to
expenses incurred with respect 1o "bodily injury”
resulting from the “hazardous properties" of
“nuclear material” and arising out of the opera-
ton of 8 "nuclear facility” by any person or or-
gsnization.

C. Under any Liability Coverage. to "bodily injury"
or "property damage” resulting from “hazardous
propefties” of "nuclear material”, it.

(1) The "nuclear material" {a) Is at any "nuclear

2

-~

© 150 Properties, Ing. 2001

facility” owned by, or operatled by or on be-
half of, an "insured” or {b) has been dis-
charged or dispersed therefrom;

The “nuclear material” is contained n "spent
fuel” or "waste” at any time possessed,
handled, used, processed, stored, trans.
ported or disposed of, by or on behalf ¢f an
“insured”; or

The "bodlly injury" or "property damage”
arises out of the furnishing by an "insureg”
of services, materials, parts or equipment :n
connection with the planning, construction,
maintenance, operation or use of any "nu-
clear facility", bot i such faciity Is located
within the Uniteq States of America, its terri-
tories or possessions or Canada, this exclu-
sion (3) applies only {o "property damage” to
such "nuclear facility” and any propeny
thereat

Page 1 of 2
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. As used in this endorsement;

"Hazardous properties” includes radioactive, toxic
or explesive properties.

"Nuclear material" means "source material®, "Spe-
cigl nuclear material” or "by-product material".

"Source material", "special nuclear material®, and
"oy-product material' have the meanings given
them in the Atomic Energy Act of 1854 or in any
law amendatory thersof.

"Spent fuel" means any fuel element or fuel com-
ponent solid or liquid, which has been used or ex-
posed to radiation in a "nuclear reactor”

“Wasle" means any waste materal (a) containing
"ty-product material® other than the tailings or
wasies produced by the extraction or concentration
of uranium or thorium from any ore processed pri-
mariy for its “source malerial* content, and (b) re-
sulting from the operation by any person or organi-
zatlon of any "nuclear facility” included under the
first twe paragraphs of the definition of "nuclear fa-
cility”.

"Nuclear facility” means:

(a) Any 'nuclear reactor”,

(b) Any equipment or device designed or used
for {1) separating the isotopes of uranium or
plutonium, {2) processing or utilizing "spent
fuel”, or (3) handling. processing or packag-
ing “waste",

® 180 Properties, Irc., 2001

(¢) Any equipment or device used for the pro-
cessing, fabricating or alloying of "special
nuclear material" if at any time the total
amount of such material in the custody of
the “insured” at the premises where such
equipment or device is locatad consists of
or containg more than 25 grams of plutoni-
um o uranium 233 or any combination
1h3ereof, or more thar 2560 grams of uranium
235;

Any structure, basin, excavation, premises
or place prepared or used for the storage or
disposal of "wasle”;

and includes the site on which any of the foregoing
is located, all operations conducted on such site
and all premises used for such operations.

“Nuclear reaclor” means any apparaius designed
or used to sustain nuclear fission in a self-
supporiing chain reaction or to contain a critical
mass of fissionable material.

"Property damage" includes all forms of radioac-
tive contamination of property.

{d

~

IL00 210702

0
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

AMENDMENT OF DEFINITIONS - INSURED CONTRACT
{Limited Form)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/ICOMPLETED OPERATIONS LIABILITY COVERAGE PART

Definition 8. “insured contract” of the Definitions section is replaced by the following:
9. “Insured contract” means any written:

a.

An

Contract for a lease of premises. However, that portion of the contract for a lease of premises that
indemnifies any person or organization for "property damage” 1o premises while rented or loaned to
you, or lemporarily occupied by you with permission of the owner, is not an "insured contract”,
Sudatrack agreement;

Easement or license agreement, except in connection with construction or demolition operations on
or within 50 feet of a rallroad,

Obligation, 8s required by ordinance, to indsmnify a municipality, except in connection with work for a
municipality,

Ewevator maintenance agreement; or

Part of any other contract or agreement pentaining o your busingss (including an indemnification of a
municipality in connection with work performed for a municipality) under which you assume tort
liability of snother pary 1o pay for "bodily injury" or "property damage" fo a third person or
organization, provided the "bodily injury” or "property damage” is caused, in whole of in part, by you
or those acting on your behall. Tort fability means a liability that would be imposed by law in the
absence of any contract or agreement.

"insured conlract” does notinctude that part of any contract or agreement:

That indemnifies any person or organization for "bodily injury” or "property damage” arising out of

construction or demoiit:on operations, within 50 feet of any railroad propenty and affecting any railroad

bridge or trestle, tracks, road-beds, tunnel, underpass or Crossing,

That indemnifies an architect, eng:neer or surveyor for injury or damage ansing out of:

(1) Prepanrg. approving of failing to prepare or approve maps, shop drawings, opinions, reports,
surveys, field orders, change orders, designs, drawings, or specificauons; or

(2) Giving directions or instructions, or failing to give them, if that is the primary cause of the injury or
damagse,

Under which the insured. if an architect, enginger or surveyor, assumes liability for an injury or

damage arising out ¢f the insured’s rendering or faiiure to render professional services, including

those listed in b.{1) or b.(2) above and supervisory, inspection, architectural or engineering scuvities;

of .

That indemnifies any person or organization for "bedily injury” or "property damage” ansing from the

ownership. maintenance, or use of any aircraft

All otner terms and conditions of thus poncy remain unchanged

1216 (07/09)

Incluces copyrighted material of Insurarce Services Office, Inc., with its permission
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - PUNITIVE OR EXEMPLARY DAMAGES

This endorsement modifies insurance providea under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
PRODUCTS/ICOMPLETED OPERATIONS LIABILITY COVERAGE PART

Tne following exclusion is added to 2. Exclusions of Section I
This insurance does rot apply to punitive or exemplary damages.

All othet terms and conditions of this policy remain unchanged,

LY (O6H07) Incluces copyrighteg matenal of Insurance Services Office, Inc , with is permission
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - TOTAL POLLUTION

This endorsemen! modifies insurance providec under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A, Exciusion f, Pollution of 2. Exclusions of Section | - Coverage A - Bedily injury And Property Damage
Liabifity is replaced by the following:
This insurance does not apply to:
f. Pollution ' '

(1) "Bodily injury” or "property damage" which would not have occurred in whole or in part but for the
actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of
"pollutants” at any time

(2} Any loss, costor expanse ansing out of any:

(a) Request, demand, order, or statutory or reguiatory requirement that any insured or others test for,
monitor, ¢iean up, remove, contain, treat, detoxify or neutralize, or in any way respond te, or
assess the effects of, "poltutants™; or

(h) Claim or “suit" by or on behalf of any authority, governmental or otherwise, for damages because
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing,
orin any way responding to, or assessing the effects of, "pollutants™; or

{¢) Requirements by Environmental Protection Agency (EPA) 40 CFR Parts 280 and 281 for
undserground storage tanks, Comprehensive Environmental Resporse Compensation and
Lisbility Act (CERCLA) or any simitar State or Federal environmental act(s).

B. The definition of "Pollutants” n the Definitions section is replaced by the following:

“Pollutants” mean any solid, liquid, gaseous or thermal rritant or contaminant including smoke, vapor, soot,
fumes. acias, alkalis, chermicals and wasle. Waste includes, but is not limited to, materials 10 be recycled,
reconditioned or reclaimed.

All otner serms and conditions of [his policy remain unchanged.

LE23 {0607 Inciudes copyrighted material of Irsurance Services Office, Inc., with itg pemission,
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - CONTAGIOUS, INFECTIOUS OR TRANSMISSIBLE DISEASE

This endorsement modifies insurance proviged under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A, The following exclusion is added to Paragraph 2., Exclusions of Section | - Coverage A - Bodily Injury
And Property Darmage Liability, Coverage B - Personal And Advertising Injury Liability, and Coverage
C - Medical Payments:
Contaglous, Infectious or Transmissible Disease
1. This insurance does not apply to "bodily injury”, "property damage”, "personal and advertising injury” or
medical payments arising out of claims or "suits" for actual or alleged damages caused by or arising out

of:
a,

Direct or indirect contact with or exposure to any human, mammal, reptile, insect, bird, fish, parasite,
or any sub-species thereof infected with or carrying any “infectious agent" that may result in the
contracting or ransferring of any "contagious, infectious or transmissible disease™, or

Direct or indirect exposure to any "contagious, infectious or transmissible disease”; or

Use of, contact with, or exocsure to, any product or object allegedly infected with, exposed to or
contaminated by any “infectious agent® whether or rot such product or object was handied,
inspected. distributed, manufactured or processed by any insured or any other parson.

2. Tws exclusion applies regardless of culpabiity or intent, including whether or not such damages were
caused by or arising out of:

a.
b.
.

Allegations of negligent hiring, placement, training, or supervision; or

Any premises owned or occupied by. rented or leased ¢ any insured; or

Any act, error or omission relating o negligent mamtenance of premises where the insured allegedly
knew of should have known that exposure 10 any “infectious agent” may rasull in the conlracting or
transferring ot any "contagious, infectious or transmissible disease"; or

Any act, error or omissicn relating to negligent handling, inspection. distribution, manufacturing or
processing of any product or object where the insured alleged'y knew or should have known that
exposure 10 any "infectious agent” may result in the contracting or transferring of any “contagious,
infectious or transmissible disease"

3. This exclusion also applies to any:

a.

L2725 (06/086)

Claims or “suits” brought by any olher person, firm or organization asseding rights cerived from,
cortingent upon, or arising out of a "contagious, inlectious or lransmissible disease” and specifically
excludes from coverage, ciaims or "suits” for

(1) Emctiona: distress;

{2) Loss of society, services, consortium or income;

(3) Reimbursement for expenses :ncluding, but not limited to, medical expenses, hospital expenses,
or wages, paid or incurred, by such other person, firm or organization; oc

{4) Lega! expenses, costs or fees associated with any claim or "suit’.

Obligation to share damages with or repay someone who must pay damages arising out of any claim
or "suit",

fnciudes copyrighted material of insurance Services Office, Inc., with its parmission. FPage 10of 2

Page 648

NV Sup Ct CQ - Joint Appendix00715



Case: 17-16265, 10/25/2017, ID: 10631671, DktEntry: 16-4, Page 139 of 165

4,

Case 2:15-cv-00321 Document 1-2 Filed 02/24/15 Page 35 of 52

¢, Anyloss, cost or expense arising out of any:

(1) Requesl, ¢éemand, order or statutery or regu atory requirement that any insured or others tesi for,
monitor, clean up, remove, contain, treal detoxify or neutralize, or in any way respond o, or
assess the effecls of ary "comtagious, infectious or transmissible disease"; or

(2) Claim or "suit’ by or on beha)f of any authority, governmental or ctherwise, for damages because
of testing for, monitoring, cleaning up, lemoving, containing, treating, detoxilying or neutralizing,
or in any way responding to, or assessing the effects of any “contagious, infectious or
fransmissible gisease”.

We will have no duty to defend or indemnify ary insured in any action or proceeding alleging damages
arising out of any “contagious, infectious or transmissible disease”.

B. Foribe purpose of this endorsement, the following definitions are added to the Definitlons Section:

1.

"Contagious, infectious or ransmissible disease” means a disease or condition caused by or arising out
of direct or indirect contact with or exposure 1o any form of “infectious agent”.

"Contagious, mfectious or transmissible diseases” include, but are not limited o, Anthrax, Avian Influenza
Viruses including all Influenza A viruses and HEN1 Influenza, Botulism, Bovine Spongiform
Eacephalopathy, Cat Scratch Fever, Choiera, Chronic Wasting Disease, Diphtheria, Dysentery, €. ¢oli,
Fifth Disease, Foot-and-Mouth Disease, Group A Streptococcal Disease, Group B Streptococcal Disease,
Hantavirus Infections, Hepatitis A, Hepatitis B, Hepatitis C, Influenza, Legionellosis (Legionnaires'
Disease or Pontiac Disease), Lyme Disease, Malaria, Meningitis, Necrotizing Fasciitis, New Variant
Creytzfeldt-Jakob Disease, Perussis, Pneumococcal Disease, Rabies, Ringworm, Rocky Mountain
Spotted Fever, Scrapie, Shingles, Staphylococeus, Tetanus, Transmissible Bpongiform Encephalopathy,
Vanant Creutzfeldt-Jakob Disease, West Nile Virus, Yellow Fever or Zoonoses.

"Infectious agenl” means any one ¢r more pathogens such as, but not limited to, baclerum, fungus,
marker, microbial agent, micrcorganism, organism, protozoa, virus, or any other source, varisnt cr
mutation thereof, capable of transmission by any means from any source to any other source that can
potentially infect, contaminate, cause, contribute of lead to the development of a "cantagious, infectious
or transmissible dispase”.

All other terms and conditions of this policy remain unchanged

Page 2 of 2 includes copyrghied maleral of Insurance Services ORice, Inc., with its permission, 1.228 (08/08)
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - COMMUNICABLE DISEASE

This encorsement modifias insurance provided under the foliowing:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion is added to Paragraph 2., Exclusions of Sectlon | - Coverage A - Bodily Injury

And Property Damage Liabllity, Coverage B - Personal And Advertising Injury Liability, and Covorage

C - Medical Payments:

Communicable Disease

1. This insurance does not apply to "bodily injury”, “personal and advertising injury” or medical payments
arising out of claims or "suits” for actual or alleged damages caused by or arising direclly or indirectly
from zny "commun:cable disease.”

2. This exclusion aprplies regardiess of whether such actual of atleged damages are caused by any:

a,

h.

c.

d.

Insured;
"Employee",
Patron; ot

Apy other person;

whether or not such actual or alleged damages occurred at any premises owned or occupied by any
nsured regardless of culpability or inlent inc’uding, but not limited to:

a,

b.

Allegations of negligent hiring. placement, training, or supervision; or

Any act, error or orussion relating to negligent maintenance of premises where the insured allegedly
knew or should have known that exposure {o any "communicabie disease” may occur; or

Any act or ormission in connection with the prevention or suppression of ary action that may result in
the contracting or transferring of any “communicable disease” including, bul not limited to, the alleged
faiure to provide adequate security.

3. Tnis exclusion also applies 10 any:

a.

Claims or "suits” brought by any other person, firm or organization asserling rights derived from,

contingent upon, or arising out of a "communicable disease” and specifically excludes from coverage.,

claims or “suits” for:

{1} Emotional distress;

{2) Loss of society, services, consortium or income,

{3) Reimbursement for expenses including, but not limited to, medical expenses, hospital expenses,
or wages, paid or incurred, by such other person, firm or organization; or

(4} Legal expenses, costs or fees associated with any claim or "suit”.

Obligation to share damages with o repay someone who must pay damages because of the injury.

Any loss, cost or expense arising oul of any:

{1) Request, demand, order or stalutory or regulatory requirement that any insured or others test for,
monitor, treal. or in any way respond to, or assess the effects of any "communicable disease”; or

{2) Ctaim or "suit’ by or on behalf of any authority, governmental or olherwise, for damages because
of testing for. monitoring, treating, or in ary way responding 1o, or assessing the effects of any
"communicable discase".

4, ‘We will have no duty to defend or indemnify any insured in any action or proceeding alleging damages
arsing out of any "communicable disease”

L228 (06/06)

inciudes copyrighted material from Insurance Services Office. Inc., with il's pemmission. Paga 1 of 2
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B. For the purpose of this endorsement, the following definitions are added to the Definitions Section:

1. "Communicable disease” means a disease or condition contracted through direct or indirect contact with
or exposure to any form of "infectious agent” generaliy spread or passed through physical contact with the
epidermis or bodiy fluids including, but not limited to, blood, saliva, or semen of an infected host.
"Communicable diseases"” include, but are not limited to, Acquired Immune Deficiency Syndroms {AIDS),
Ano-genital warls, Chancoid, Chlamydia, Garduerella Vaginitis, Genitai Herpes Simplex, Gonorrhes,
Human papilioma virus (HPV), Non-gonococcal Cervicitis, Non-gonococcal Urethiritis (NGU), Syphilis or
Yeast Vaginitis.

2. ‘“Infectious agent” means any one or more pathogens such as, but not limited o, bacterium, fungus,
marker, microbial agent, rmicrogrganism, organism, protozoa, virus, or any other source, variant or
mutation thereof, capable of ransmission by any means from any source to any other source that can
potentially infect, contaminate, cause, contribute or lead to the development of a “communicable
disease"

All other terms and conditions of this policy remain unchanged.

1,278 (06/06) Includes copyrighted materal from Insurance Senvices Office, Inc., with it's pervission, Page 2 of 2
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COMMERGIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.

TOTAL EXCLUSION - SUBSIDENCE OR MOVEMENT OF SOIL, LAND,
BEDROCK OR EARTH

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to Paragraph 2. Exclusions of Section | - Coverage A - Bodily Injury And
Property Damage Liability, Coverage B - Personal And Advertising Injury Liability and Coverage C .
Medical Payments:

This insurance does not apply to "bodily infury”, "property gamage”, "personal and advedising injury" or
medical payments directly or indirectly arising out of, resulting from, contributed to, aggravated or concurrently
caused by “subsidence or movement of soil, land, bedrock or earth”, whether natural, manmade or otherwise.

We have no duty to defend any insured against any loss, claim, “suit”, or other proceeding alleging damages
artising oul of or related 10 “boddy injury”, "property damage”, "personal and advertising injury”" or medical
paymenls {0 which this exclusion appiies.

B, For the purpose of this endorsement, the following is added {o the Deflnitions section:

“Subsidence or movement of soll, land, bedrock or earth” includes, but is not limited to settling, bulging,
snaking, sinking, slipping, shifling, eroding, rising, titing, expanding, contracting, shrinking, instability, fafling
away, caving in. landslide, mudflow, flood, sinkhole, earthquake, volcano, or avalanche.

Al otner terms and conditions of this policy remain unchanged.

1236 (06/07) Includes copyrighted material of Insurance Services Office, Ing . wilh s pormission.
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - TOXIC METALS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to 2. Exclusions of Section | - Coverage A - Bodily Injury And Property
Damage Liability, Coverage B - Personal And Advertising Injury and Coverage C - Medical Payments:
Tris insurance does not apply to:

1. “Bodily Injury”, ‘property damage”, "personal and adveriising injury” or medical payments arising out of
direct or indirect contact with, any exposure to, or the ingestion, inhalation, or absorption of any "loxic
meltals" in any form; of

2. Anyloss, cost, or expense arising out of any:

a. Request, demand, order, or requirement by or on behalf of any authority, governmental or otherwise,
that any insured or others abate, test for, monitor, clean up, remove, contain, treat, detoxify or
neutralize, or in any way respond to, or assess the effects of any "toxic metals”; or

b. Claim or “suit’ by or on behaif of any authority, governmental or ctherwise, for damages because of
abating, testing for, monitoring, ¢leaning up, removing, containing, treating, deloxifying or neutralizing,
or in any way responding to, or assessing the effects of any "loxic metals”.

We will have no duty to investigate, defend or indemnify any insured in any aclion or proceeding al'eging
damages arising out of direct or indirect contact with, any exposure to, or the ingeshion, inhalation, or
absarption of any "toxic metals” in any form.

B. Forthe purpose of this endorsement, the following definitions are added o the Definitions seclion:

1. "Toxic metals” are indivigual melals and metal compounds that negatively affect people's healtn. "Toxic
metals" include but are not fimited to, arsenic, beryllium, “heavy metals", or hexavalen! chromium,

2, "Heavy metals" are a group of elements between copper and bismuth on the periodic table of the
elements having specific gravities greater than 4.0, "Heavy metals" include, bul are notl limiled to,
cadmium, cobalt, copper, lead, manganese, mercury, melybdenum, strontium, vanadium, or zinc.

Adl other terms and conditions of this policy remain unchanged.

L2738 (08607) Inciudes cepyrghted matedal of Insurance Seivices Office, trc., with its permission.
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LIMITATION OF COVERAGE TO DESIGNATED OPERATIONS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to 2, Exclusions of Section | - Coverage A - Bodily injury And Properly
Damage Liability, Coverage B - Personal And Advenrtising injury Liabllity and Coverage C - Medical
Payments:

This insurance does not apply to "bodily injury", "property damage", "personal and advertising injury” or
medical payments arising out of, or In any way releted to, operations performed by any insured or any person
or organization for whom any insured may be legally or contractually responsible. unless such operations are
‘des:gnated operations”.

B. Forthe purpose of this endorsement, the foliowing definition s added to the Definitions section:

"Designated operations” means only those operations performed by any insured that are descnbed on the
Gereral Liability Coverage Part Declarations. the endorsements, or supplements of this insurance.

Al other lerms and conditions of this policy remain uncaanged.

{240 (08/07) Includes copynghted rmaterial of Insurance Services Office, Ine | wilh its permission
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COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - MICROORGANISMS, BIOLOGICAL ORGANISMS,
BIOAERQSOLS OR ORGANIC CONTAMINANTS

This endorsement modifies insurance previded under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusions are added to 2. Exclusions of Section | - Coverage A - Bodlly Injury And Property
Damage Liabllity, Coverage B - Personal And Advertising Injury Liability and Coverage ¢ - Medical
Payments.

This insurance does not apply to;

1. "Bodily injury”, “propenty damage”, "persenal and adveriising injury", or medical payments arising out of,
related to. caused hy or in any way connected with the exposure 10, presence of, formation of, existence of or
actual, elleged or threatened discharge, dispersal, seepage, migration, release of escape of any
microorganisms, biological organisms, bioaerosols or organic contaminants including, but not limited 1o, mold,
mildew, fungus, spores, yeast or other toxing, mycotoxins, allergens, infectious agents, wet or dry rot or rust,
cr any matenals containing them at any time, regardless of the cause of growth, proliferation cr secretion.

2. Any loss, cost or expense atising out of any:

a. Request, demand, order, or requirement by or on behalf of any authority, governmental or otherwise, that
any insured or others abale, test for. monilor, clean up, remove, contain, treat, detoxify or neulralize,
remediate or dispose of, or in any way respond to, or assess the effects of microorganisms, biological
orgamsms, binaerosols or organic contaminants’ including, but not limiled 1o, mold, mildew, fungus,
spores, yeast, or other toxins, mycotoxins. allergens, infectious agents, wet or dry rot or rust, or any
malerials containing them at any time, regardiess of the cause of growth, proliferation or secretion; or

h. Claim or "suit" by or on behalf of any authority. governmental or otherwise, for damages because of
abaling, testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing,
remediating or disposing of, or in any way responding to, or assessing the effects of microorganisms,
biological organisms, bivaerosols or organic contaminants including, bat not limited to, mold, mildew,
fungus, spores, yeast, or other toxins, mycotoxins, allergens, infectious agents, wet or dry 1ot or rust, or
any materials containing them at any tme, regardless of the cause of growth, proliferalion or secretion.

We shall have no duty to investigate, defend, or indemnify any insured in any action or proceeding alleging
damages arlsing out of direct or indirect contact with, any exposure to, or the ingestion, inhalation or absorption of
any microorganisms, biological orgarisms, bicaerosols, or organic contaminants including. but not limited to,
mold, mildew. fungus, spores, yeast or other toxins, mycotoxins, allergens, infectious agents, wet or dry rot or
rust, or any materials containing lhem at any time, regardless of the cause cf growih, proliferation or secretion.
This exclasion does not apply fo any fungi, bacteria, microorganisms or hiological crganisms that are. are on, or
are contained 1, @ good or producl interded for bodily consumption,

Al other terms and conditions of this poticy remain unchanged.

1241 (07109) Includes copyrghted material of Insurgnce Services Ofice, Inc., with its permission.
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POLICY NUMBER: BN952426 COMMERGIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

AMENDMENT OF CONDITIONS - PREMIUM AUDIT

Iris endorsement modfies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

QWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PARY
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART

A, The Premivm Audit Condilion under Section IV - Conditions is replaced by the folowng:

Promium Audit

1. we wil compule all premiums for this Coverage Part in accordance with our ru'es and rates. Prerium
shown in this Coverage Pan as advance pramium s 8 minimum and deposil pramum
The rales for each classilicalon snown in the Declarations are mulliplied by the estimated premium bases
of that ciassification for the ferm to determine the advanrce pramivm,

We may conduct an audit of your books 10 determine the acluai premium bases daveioped dunng the

poticy period. To caloulate the sctual premium developed during the policy penod we will use one, of 8

combination, of the lollowing premium bases: payroll, admissions, gross sales, total cosl, area, each

expasure unit, units or 1otal eparating sxpencitures.

2. 1 we gelermune, whelker by autit of your books and tecords or otherwise, that you are conducting
oparations not scheduled on thig policy, we may add tho gppropriate classfications and compute the ratey
and premiums in accordance with our rules and rates in effect on the inception dste of 1nis policy, uniess
cavarago has baer restrcted to "designated operatiors”,

3. Premlum Bases.

The premivm bases are gefined in accordence with our rutes and the follow:ny additional definiions:

a. Payroll (premlum basis symbol p): Remunaralon paid to "amployeess”, "casual laborers®, emporary
workers', day laborers, stalulory workers, seasonal workers or "leased workers®, including but not
limted to:

(1) Money or subsblutes for money, commissions, bonusas, overima, payments 10 stalulory
insurance or pansion plang; profit sharng or mcantive plans, pay for holidays, vacation of sickness;
and fees pad to employment agances for toamporary personnel provided (o you.

(2) # your oparalions consist of s number of separale operations classified indwiduslly in the
Decarations, the payrofl will e aflocated 10 gach classification where you have maintained recerds
for each separale operation. Any such operation for which separate records are not maimainod by
you will be assigned fo the rughest rated classification,

(3) For premum compuiation purposas, tha payrek of exsculive officers, individual insureds anc
co-pariners is subject to e minimum annual payrolt par person of:

]
$ i
J
{1 o entry 1s made, (he maumum payrolt as estabhshod by ous rating rules will apply.)
The rates apply per $1,000 of Payroi.
b, Admissltons {premium bhasis symbel m). The total number of persons, olher than your Yemployeas”,
admitted 10 the :nsured evenl or 1o events conducted on the premises whether on paid edmissions,
tickets. comphimantary :ckats or passes.

The rales apply per 1,000 Admisgions.

LB0Y (12/09) Includes copyngnhled mawnal of gurance Sorvicas Gicw, Inc.. wilh IS permisaion Pagetol 3
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¢, Gross Sales (dremium basis Symbol 8y The gross amount charged by you. your concassionares of
by others trading under your name for;

(1) All goods ot products, sold or distributed;

(2) Operations periormed during the pelicy period; and

(3) Renlals; or

(4) Duos or foss,

The ralas apply per 31,000 of Gross Sales.

d. "Total Cost” (premium basis symbo: ¢) maans the lolal cost of all work et or sublel in connection with
each spedliic projedt including:

(1} The cost of al labor, materlals and equipment (urnished, used or delivered for use in the execution
of the work including the cost of finished squipment nstalied whether or not furnishad by the
conltractor, or subconiractor, or by you; and

(2} Al fees, boruses or commissions mads, paid of due,

The rates apply per $1,000 of Totat Cost,

a. Area (pramium basis symbola): The lotal number of squate feet of floor space at the insured premises,
The rates apply per 1,000 square feet of Area,

f.  Each {premium basis symbol t): This basis of premium involves unils of exposure, and the quanhty
comprsing each unit of exposure is Ingicated n the Declaralions, such as "par parson”,

Tha rates apply per each unit of exposure,

g. Unlts (premium basis symbol Uy, A single room or group of roors intended for occupancy as separate
iving quarlers by a family, by a group of unraiated persons living togelher, ar by a parson living alone.
The rales apply per Unit,

h. Total Operating Expenditures {premium basis symbol o). Total expanoilures (Including grants,
ertiliements and sharad revenue) wilhout regard 1o source of revenue during the policy period
incilging accounts payable
The rates apply per $1,000 of Tola! Operst:ng Expendiyres,

The first Named Insurad mus! keep records of the information we nesd for premium computation and seng
us coples At such mes as we may requesl. Falure 1o supply such records upon request will be deemed a
breach of cordition and subject this policy, and may subject any in farce poticy of yours, to carcelflation for
breach of canditions.
We reserve tha right 10 examina and audit your books and records as thoy relale 10 ttus policy at any lime
during the pohcy pericd and up fo three years aftorward.
Premium shown in this Coverage Part as advance premium is a minimum and deposit pramium. Advance
premium includes any payments identified a5 premium pai prior 10 policy expiration. At the ciose of each
audit pericd, we wil compute the eamed premium for that penod. Audil premiumi is due and payable upon
notice to the first Namad Insured. Failura 10 pay the eudit premium due will be deemead a braach of contract
and subject this policy, and may subject any in force pe'.cy of yours, to cancellation for non-payment of
premium,

a. M the actual earned premium goneratod as o resuit of an audit for the policy period is iess than the
advance premium, such advance premium i the minimum premium for tre policy period indicaled and
15 1ot subject 10 adjustment,

b, I the aclusl eacned premum generated as a result of an audit for the policy period is greater than the
advance premwm, then a finai premium adjusiment endorsement will be issuac. The zaditional
premium amaunt shown on the final premium adjustment endorsement is due and payable 10 us upon
notice to the first Named Insured,

£stimated Annual Audit Procodure:

If, aftor three documented alternpls, wo are unablo o examina your books and records to oblain the

nformation necessary 1o complete the audil, wa may implement pur estimatad audit precedure as outlined

below:

3. An Eslimalad Audill Endorsemen{ will be issued rellaching a lfty parcant (50%) incrsase i your reported
premiam basis. This increnss Is an estimata based on information we have on file, or your nusiness
operations

LRI (010 inshsdas ennyrghlad maladia of Insrance Sarvices Offica, ine | vith «1§ pammission Papne 2 0f 3
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b, The Estmeted Audit Endorsemant will include a copy of the Unproductive Audit Report that outhnes the
decumented attempts made to col'ect the required information

¢ It you agree with the Estimated Audit Endorsement, you must ramit payment fer the full amount of the
estimatad audt; of .

d. 1 you dispile the Estimated Audit Endorsement, you must provide the requested audit information so
wé Can cattuiato tha piopes eamad premium deveioped for the poficy perind,

8. Cancellation Audil Procedure,

4, If the policy Is carceled prior 1o the expiration date the first Named Insured retains the unearned
premivm; we wil ralain the earned premium developed by:
(1) Multiplying the advance premium by the applicable pro-rata faclor, short-rate factor, of mnimum

parnad premium parcentage; or

(2) An audit of your books and records for the penod the policy was in force,

whichever is greater.

b. H the actual eamed premium generated as a rosull of an audit is grealar fhan the advance premium
paid & issuante, then a final premium adjusiment endersemant will be issued. The additional pramium
amount shown ont the final premium adjusiment erdorsement Is ¢ue ana payablo 1o us upon notice 10
the first Named Insured.

B. The lollowing cefindions are added to the Deflnitlons section:

1, "Casual faborers” are parsons who provide services that sre performed in the course of the empleying unil's
tratn or businass ragardiess of the amounl of remuneration received or tho length of tume the services are
provided : :

2. "Desigrated operations” mears only thosa operations performed by any insured that are described on the
Common Policy Declarations, the General Liability Coverage Part Deciaratons, or the endorsements or
supgalsmenis af Lhis Insuranes.

Al other terms ar¢ condstions of this policy remam unchanged.

L4014 {203 Intiudes copynghia & matana’ of Insurancy Bervices Ofica. Irc . with:ls permissicn Pagn 3ol 3
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POLICY NUMBER: BN9%52426 COMMERCIAL GENERAL LIABILITY
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

DEDUCTIBLE LIABILITY INSURANCE
(Including Allocated Loss Adjustment Expense)

This endorsament modifies :nsurance provided under the foflowing:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
QWNERS AND CONTRAGTORS PROTECTIVE LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

SCHEDULE
Coverage Amount And Basls Of Deductible
PER CLAIM PER OCCURRENCE PER ITEM

Badily Injury Liabitty § 1,000 -OR- % Not Applicable

COR -
Propery Damage Liability $ L, 000 -OR- $ COR- §

.OR-
Bodily Injury Liabilty and $ -OR - ¥ Nol Applicable

Propery Damage Labiity Combined

A. Our obligation under the Bodily Injury Liadility and Property Demage Liability Coverages 10 pay damagys on
your behalf apphas only 10 the amounl of damages n sxcess of any deductible amounts staled in the Schedule
as applicaols lo such coverages

B. Vou may selct a deductible amount on either a per claim, a per "occurrence* or per itam basis, Your selected
deductible appliss (0 the coverags optlon and 1o the basis of the dedudlible Indicaled by the placement of the
decuctible amount in the Schedule. The deductible amount stated in the Schedule applies as follows:

1. PER CLAIM BASIS, Il the deductible amount indicated in the Schadule is on a por claim basis, that

ceductible applias as {ollows:

a. Undar Bodily Injury Liabifity Covarage, 10 all damagaes sustainad by any ona person bacausa of “hodity
njury”;

b. Under Propety Damage Liability Coverage. (0 all damages sustained by any one person because of
*property damage"; o

¢. Under Bodily injury and Property Damage Lisbiity Goverage Gombined, to all damages sustained by
any ane parson because of
(1) "Bodily injry";
(2) *Property damage®; or
(3) "Bodgily iriury" and “propedy damage” combinad

as the result of pny one “oceutrenca”.

If Jamages are claimed for care, loss of services, loss of suppart or death resulting st ary time from “bod:ly

inury”, & separaie doduchdla amount wit ba appiad 1o ezch parson making a ciaim for such damages.

With respact to “proparly damage”. parson includes an organization.

L850 (0509} trslude s copyrighle d malena: of insurance Services Offics, Int., with W% pormission. Page 1 of 2
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2. PER OCCURRENCE BASIS, if the deductible amount ingicated in the Schedu'e is 00 a par “gccurtence”
basis, that deductible amount spplies as foliows:
a. Under Bodily Injury Liability Coverage, [0 2l damages because of "odily injury™;
h. Under Praparty Damage Liabihity Coverage, lo all damages because of "proparty damaga®; or
¢. Lnder Bodiy Injury ard Property Damags Liablity Covarags Combined, to all damages bocause of;
{1) "Bodity injury";
(2) "Property damage"; or
(3) "Bodily imuty" and "propady damage® combined
as the resull of any onp ‘occurrenca®, regardiess of tha number of persons or organizations who sustsin
aamages because of that "occurrence”,
3. PERITEM BASIS, it the deductible amount Indicated In the Schedule is on a per dem basis, that deductible

amoynt applies under Properly Damage Liabiity Coverage, 10 sach ilem damaged because of "property
damage” sustained by one person or organization as the resull of any one "occurrance”,

The deduclible amount stated in Ihe Schedue applies 10 1085, legal expense, and our "Allocated Loss

Adjustment Expense” incurred, whelher or not peyment is made fo the clamanl, compromise setflomoent is
reached or the claim is denied,

The terms of 178 insurance, including those with raspect to:

1. Our right and duty to detend the ingured againsl any "suils” seeking those damages; and
2. Your outies i the event of an "occurrence’, ¢laim or “sut”

apply irraspactive of the application of the geguctibia amount.

We may, 3l our sole @lecton and oplion, aither,

1. Pay any part or nlt of tho deduchible amount 1o effect settiemont of any claim ar "suit™ and upon notification
of the action taken, you will promplly reimburse us for such part of the deductible amouni as has been paid
vy us, of

2, Upon our recaipt of nolice of any claim or at any fime thareafter, requast you 1o pay and depesit witn us all
wr any part of the deductible amount, 1o be held and applicd according to tho Jorms of this policy.

Tha fofowing is added to the Definitlons saclion®
"Allocated Loss Adjustment Expanse” will inciude ad cosls and expenses incurred by us i investigaling and
adjusling any ioss, with the exception of salary and overhead,

Al other tarms ang condit:ons of this nolicy remain unchanged.

1869 {06/00) Inttuos copyngnlod maioriat of Insuranco Sorvicos Offica, Ine , with its permisgion, Pogy 2ol 2
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COMMERCIAL GENERAL LIABILITY
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

AMENDMENT OF LIGUOR LIABILITY EXCLUSION

This engorsement moa:fies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

Exclusion ¢. Liquor Liability under Paragraph 2. Exclusions of Section | - Coverage A - Bodily injury and
Property Damage Llability is replaced by the following’

This insurance does not apply to:
¢. Liquor Liabllity
"Bodily injury” or "property damage” for which any insured may be held liable by reason of.
(1) Causing or contributing to the intoxication of any person;
(2) Tne furnishing of aicoholic beverages to a person under the legal drinking age or under the influence
of alcohol; er
(3) Anry statute, ordinance or regulation refating to the sale, gift. distnbution or use of aicoholic
beverages. :
Thnis exclusion applies only if you:
(1) Are an owner or lessor of premises used for aclivilies described in (2), (3) or (4) below whether such
aclivities are performed with or without yeur knowladge;
(2) Manufacture, sell or dislribute alcotolic beverages.
(3) Serve or furnish atcoholic beverages for 8 charge where the activity:
{a) Requires a hcense, and
(b} Is for the purpese of financial gain or livelihood; or
(4) Serve or furnish alcoholic beverages without a charge, if a license is required for such activity.

All other terms and conditions of this policy remain unchanged.

S038 (0?/09) Includes copyrighted materisl of Insutance Services Office, Inc., with its permission
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NAUTILUS INSURANCE COMPANY

POLICY NUMBER: BN952426 : , LIABILITY ENDORSEMENT
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION — PRODRDUCTS/COMPLETED OPERATIONS HAZARD
(DESIGNATED PRODUCTS EXCEPTED)

Thia endorsament modifios insurance provided under the foliowing:
COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMP_ETED OPERATIONS LIABILITY COVERAGE PART
BCHEDULE

Covered Product Description Brand or Trade Name

Spine & joint implants Alphatec

The following exclusion is added 10 Paragraph 2., Exclusions of COVERAGE A, Bodlly irjury and Propety Damage
Liauitity (Seclion 1 - Coverages):

This insurance does net apply to "bodiy injury® or "properly damage” included wihin the *products.completed
operalions hazard*, Buttrus exclusion doss not apply 10 “your products™ designated in the Schedule above, )

Al otner Terms and Conditions of b8 Insurance remamn unchanged.

§D74 (0817
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COMMERCIAL GENERAL LIABILITY
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - INTELLECTUAL PROPERTY RIGHTS

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to 2. Exclusions of Section | - Coverage A - Bodily Injury And Property
Damage Liability:
This insurance does nol apply (0 "bodily injury” or "property damage” arising out of the infringement, use, or
vioiation of another's “intellectual property righis”,
B. Exclusion i in 2, Exclusions of Section | - Coverage B - Personal And Advertising Injury Liability is
replaced by the following:
This insurance does not apply to:
i. Infringement Of Intellectual Property Rights
“Personal and advertising injury” arising out of the infringement, use, or violation of “intellectual propery
rights”, inciuding the infringement, use, or violation of another's "intellectual property rights” in your
"advertisement”.
C. The following definition is added to the Definitlons section:

“intellggtual property righis” means exclusive rights pertaining to the creations of the mind. both aristic and
commercial, that have potential commercial value and may have a right to profection. "Intellectual property
rights” includa, out are no: limited to, copyrights, domain names, industrial design rights. patents, trademarks,
trade dress, lrade names, or trade seciets,

adtother terms and conditions of this policy remain unchanged.

$222 (07109 Inciudes copynghted malerial of Insurance Services Cilice, Ing.. with its permission
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COMMERCIAL GENERAL LIABILITY
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - ASBESTOS

Tnis endorsement modifies insurance pravided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following is added to Paragraph 2. Exclusions of Section | - Coverage A - Bodily Injury And Property
Damage Liability, Coverage B - Parsonal And Advertising Injury Liability and Coverage C - Medical
Payments:

Imis msurance does not apply to:

1. "Bodily injury”, "property damage”, “personal and advertising injury”, medical payments or "reduction in
value” related to the actual, alleged, or threatened presence of, or exposure to "asbestos” in any form, or
to harmful substances emanating from “asbestos”. This includes ingestion, inhalation, absorption, contact
with, existence or presence of, or exposure to ‘asbestos”. Such injury from or exposure tc "asbestos”
also includes, buis not limitad to.

a, The existence, insta‘lation, storage, handting or transportalion of "asbestos™

b, The removal, abatement or containment of "asbestos” from any structures, materials, goods,
products, or manufacturing process,

c. Tne disposal of "asbestos”;

Any siructures manufacturing processes, or products containing “"ashestos”;
Any obrigation fo share damaages with or repay sorneone else who must pay damages because of
such injury or damage; or

f. Any supervigion, instructions, recommendations, warnings or advice given or which should have been
given in connection with the above

2. Any loss, cost or expense. including, but not Imited tc payment for investigation or defense, fines,
penalies and other cosls or expenses, arising out of any:

a. Claim, "suit", demand, judgment, obligatian, order, request, settlement, or requirement by or on behalf
of any authorily, governmental or otherwise, that any insured or any other person or entity test for,
monitor, clean up, remove contain, mitigale, treat, neutralize, remediate, or dispose of. or in any way
respond to, or assess the actual or alleged effects of "asbestos”; or

b, Claim, "suil’, demand, judgment, obligation, request, or selflement due to any actual, alleged, or
threatened injury or damage from "asbestos® or testing for, monitoring, cleaning up, removing,
containing, mitigating, treating. neutralizing, remediating, or disposing of, or in any way responding to
or assessing the actual or slleged effects of, "asbestos” by any insured or by any other person or
ent'ly; of

¢. Claim, "suit", demand, judgmenl, obligation, or request to investigate which would nol have occurred,
in whole or in part. but for the gctual or alleged presence of or exposure o "asbestos”.

Thls exclusion applies regardless of who manufactured, produced, instailed, used, owned, sold, distributed,

hangled, stored or controlled the "asbestos”.

B. The fellowing definitions are added to the Definitions section:
1. “Asbestos” means any type or form of asbesios, asbestos fibers, asbeslos products, or asbestos
matenals, including any products, goods, or materials containing asbestos or asbestos fibers, products or
matenals and any gases, vapors, scents or by-products produced or released by asbestos

2. "Reduction in velue" means any claim, demand or “suit" that alleges diminution, impairment or
devaluation of tangible property

All other terms and cenditons of this policy remain unchanged.
S261 (0T109) Inclucies copyrighted materia! of Insurance Sarvices Offica, Inc.. with ity pemission
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iL 01150110

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
NEVADA CHANGES - DOMESTIC PARTNERSHIP

This endorsement modifies insurence provided under the following:

COMMERCIAL AUTOMOBILE COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART

COMMERCIAL LIABILITY UMBRELLA COVERAGE PART
ELECTRONIC DATA LIABILITY COVERAGE PART

FARM COVERAGE PART

FARM UMBRELLA LIABILITY POLICY

LIQUOR LIABILITY COVERAGE PART

MEDICAL PROFESSIONAL LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

PRODUCT WITHDRAWAL COVERAGE PART
PRODUCTS/ICOMPLETED OPERATIONS LIABILITY COVERAGE PART
UNDERGROUND STORAGE TANK POLICY

A. Al references to spouse shall include an individual C. With respect to coverage for lhe ownership,
who is in @ domestic parinership recognized under maintenance, or use of “covered autos” provided
Nevada law. under the Commercial Liability Umbrella Coverage

Part, the term "family member” ig replaced by the
foflowing:

"Family member” means a person related to you
by blood, adoption, marriage or domestic parlner-

B. Under the Commercial Auto Coverage Pari, the
term “"family member” is replaced by the folowing:

“Family member” means a person related 1o the:

1. Individual Named insured by blood, adoption, ship recegnized under Nevada law, who Is a resi-
marriage or domesiic paﬁnershnp recognized dent of your household, including a ward or foster
under Nevada law, who is a resident of such child.

Named Insured’s household, including a ward
or foster child; or

2. Individual named in the Schedue by blood,
adoption, marriage of domestic partnership
recognized under Nevada law, who is a resi-
dent of the individual's household, including &
ward or foster child,  the Drive Other Car
Coverage - Broadened Coverage For Named
Individual Endorsement is attached.

il 01150110 ® Insurance Services Office, inc | 2009 Page 1 of 1 0
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NAUTILUS INSURANCE COMPANY

PCLICY NUMBER: BND52428 ENDORSEMENT #_ 1

Namad insured: Accesg Medical Agency # 00461« 01
Flournoy Management LLC.
WeitClem nholesale Insurance
Brokerage, nc.

£ ndorsement ERfecti a 0 1 7440 North Figueroa Stxeet
semen! Effective Date: ©6/01/2011 Los Angeles A 50041

STANDARD CHANGE ENDORSEMENT

s ndetstood and agreed thal

(7 1 Name cf the Insured O 6 umitet O Ligbility = Property
{1 2. Mailng address of Insurad & 7. Classification, Premium Basis or Rating

{Complate Schodule bolow!}
£) 8. location#
71 9. Endorsement ¥
3 10, Other

2

3. Inception Date

4. Expiration Dats

§. Policy Is Cancellad Effactive

RN

(Attach cancsliation evidence)

{ (O 15 added and made a part of the policy.
) 1s deleted from the policy.

1y eorracted or changed 1o read as follows: -
Thig Endorsement is to Increcase Sales to $3,300,000., An Increase of $300,000,

Thys Endorsement algo adds the Named Insured "Flouwznoy Management LLC!

{73 The Schedula batow 3 adaed 1o the Declarations:

All other terms and ¢cona:tions ¢f this policy remain unchanged,

Lcs Angeles, CA
06/706/10 JW ] Auhorized Ropreseniative
5280 (G7109; Indides copynghlud matenal of Insurance Setvices Office, Inc, vath ils permiss:or.
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CLOSED,APPEAL

United States District Court
District of Nevada (Las Vegas)
CIVIL DOCKET FOR CASE #: 2:15-c¢v-00321-JAD-GWF

Nautilus Insurance Company v. Access Medical, LLC et al Date Filed: 02/24/2015
Assigned to: Judge Jennifer A. Dorsey Date Terminated: 09/27/2016
Referred to: Magistrate Judge George Foley, Jr Jury Demand: Plaintiff
Demand: $75,000 Nature of Suit: 110 Insurance

Case: 2:17-¢v-02393-MMP-C Jurisdiction: Diversity
Case in other court: Ninth Circuit, 17-16273

Ninth Circuit, 17-16840

Ninth Circuit, 17-16842

Cause: 28:1332 Diversity-Declaratory Judgement

Plaintiff
Nautilus Insurance Company represented by Galina Kletser Jakobson
Seiman Breitman
3993 Howard Hughes Parkway, Suite 200
Las Vegas, NV 89169
702-228-7717
Fax: 702-228-8824
Email: galinajakobson@hotmail.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Linda W, Hsu

Selman Breitman LLP

33 New Montgomery 6th Fl

San Francisco, CA 94105
415-979-2024

Fax: 415-979-2099

Email: thsu@selmanbreitman.com
LEAD ATTORNEY

PRO HACVICE

ATTORNEY TO BE NOTICED

Eric Sebastian Powers

Selman Breitman LLP

3993 Howard Hughes Parkway
Suite 200

Las Vegas, NV 89169
702-228-7717

Fax: 702-228-8824

Email: epowers@selmanlaw.com
ATTORNEY TO BE NOTICED

Quyen T. Le

Selman Breitman LLP

33 New Montgomery St 6th Il
San Francisco, CA 94105
415-949-0400

Fax: 415-979-2099

Email: gle@selmanbreitman.com
TERMINATED: 06/02/2016
PRO HAC VICE

V.

Defendant

Access Medical, LLC represented by Jordan P Schnitzer
The Schnitzer Law Firm
9205 West Russell Road, Suite 240
Las Vegas, NV 89148
702-960-4050
Fax: 702-960-4092
Email: Jordan@theschnitzerlawfirm.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

L. Renee Green
Kravitz, Schnitzer & Johnson

hitps://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?799120631270476-L_1_0-1 1/8
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Defendant

Case: 17-16265, 10/25/2017, |CM/HF6BH6 Phiiedkesinteyt 16-4, Page 158 of 165

8985 S. Eastern Avenue, Suite 200
Las Vegas, NV 89123
702-222-4170

Fax: 702-362-2203

Email: rgreen@ksjattorneys.com
ATTORNEY TO BE NOTICED

Martin J, Kravitz

8985 S. Eastern Ave., Ste 200

Las Vegas, NV 89123

(702) 362-6666

Fax: (702) 362-2203

Email: mkravitz@ksjattorneys.com
ATTORNEY TO BE NOTICED

Robert Clark Wood, 11 ) represented by Jordan P Schnitzer

Defendant

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

L. Renee Green
(See above for address)
ATTORNEY TO BE NOTICED

Martin J, Kravitz
(See above for address)
ATTORNEY TQ BE NOTICED

Flournoy Management, LLC represented by Taylor G. Selim

Date Flled
021242015

102/24/2015

10272472015

0212412015
102/24/2015

021242015

https://écf.nvd.uscourtslgov/cgi-bin/DktRpt.pl'?99120631 270476-L_1_0-1

‘ Docket Text

Harper Selim

1707 Village Center Circle

Suite 140

Las Vegas, NV 89134
702-948-9240

Fax: 702-778-6600

Email: eservice@harperselim.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

James Ernest Harper

Harper Law Group

1707 Village Center Circle, Suite 140
Las Vegas, NV 89134

702-948-9240

Fax: 702-778-6600

Email: eservice@harperselim.com
ATTORNEY TO BE NOTICED

COMPLAINT agamst A]l Defcndants (Fl]mg fee $4()0 reccxpt number 0978 3568876) ﬁled by Nautllus Imurancc Company
| Certificate of Interested Parties due by 3/6/2015. Proof of service due by 6/24/2015. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2)
(Jakobson Galma) (l:mered 02/24/2015)

2 rCIVIL COVER SHFFT re 1 Complaint,, ﬁled by Nautllus Insurance Company. Rclatcd documcnt 1 Complamt ﬁled by Nautllus

lnsuxance Company (Jakobson Galmd) (Enteled 02/24/2015)
Cemﬁcatc of lmerested Pames re L Complamt, R by Plaintiff Nautilus Insulance Company (Jakobson Ga ma) ncongct cvent selectgg
Admiral In C d W.R. Berkl

Corporation added.

(butcred 02/24/2015)
PROPOSI:D SUMMON@ to be lssued ﬁled by Plamtlft Naunlus Insurance Company (Jakobson Galma) (Emered ()2/24/2()15)
Case awgned to Jud&c Jenmfel A. Dorsey and Maglstrate Judge Gcmge Foley, Jr. (FDG) (Fntered 02/24/201 5)

NOTICE PURSUANT TO LOCAL RULE IB 2-2: In accordance with 28 USC § 636(¢c) and PRCP 73 the parties in thls action are
provided with a link to the "AO 85 Notice of Availability, Consent, and Order of Reference - Exercise of Jurisdiction by a U.S.
Magistrate Judge" form on the Court's website - www.nvd.uscourts.gov. AQ 85 Consent forms should NOT be electronically filed.
Upon consent of all parties, counsel are advised to manually file the form with the Clerk's Office. (A copy of form AO 85 has been

i mailed to parties not receiving electronic service.)

NOTICE OF GENERAL ORDER 2013-1 AND OPPORTUNITY FOR EXPEDITED TRIAL SETTING: The parties in this action are
provided with a link to General Order 2013-1 and the USDC Short Trial Rules on the Court's website - www.nvd.uscourts.goy. If the
parties agree that this action can be ready for trial within 180 days and that a trial of this matter would take three (3) days or less, the

2/8
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parties should consider participation in the USDC Short Trial Program. If the parties wish to be considered for entry into the Court's
Short Trial Program, they should execute and electronically file with USDC Short Trial Form 4(a)(1) or Form 4(a)(2).

(no lmage attached) (EDS) (Entered 02/24/2015)

10272472015 6 INOTICE: Attorney Action Required to 4 Proposed Summons to be |ssued ERROR: Summons not issued as multrple defendants are
listed on summons. CORRECTION: Pursuant to FRCP 4 summons are issued for each named defendant to be served. Attorney Galina |
Kletser Jakobson advised to download and complete updated "AO 440 (Rev. 06/12/) Summons in a Civil Action" form from Court's
Website www.nvd.uscourts.gov;, listing only one defendant per summons and refile as a separate event using "Proposed Summons to
be Issued" event. Please contact the Court at 464-5402 for any assistance pertaining to the filing of Summons form. (no image
attached)(EDS) (Entered: 02/24/2015)

02/24/2015 71 | PROPOSED SUMMONS to be issued to Robert Clark Wood, 11, filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina)
(Entered: 02/24/2015)

02/24/2015 8 | PROPOSED SUMMONS to be issued To Flournoy Management, LLC, filed by Plaintiff Nautilus Insurance Company. (Jakobson,
Galina) (Entered: 02/24/2015)

02/24/2015 9 { PROPOSED SUMMONS to be issued To Access Medical, LLC, filed by Plaintiff Nautilus Insurance Company. (Jakobson, Galina) j
(Entered: 02/24/2015)

02/25/2015 10 | Summons Issued as to All Defendants. (MAJ) (Entered: 02/25/2015)

03/23/20 15 11 | ORDER for Certificate of Interested Parties. IT IS ORDERED that counsel for Plaintiff shall have a period of 10 calendar days from the
filing date of this order within which to fully comply with the provisions of Local Rule 7.1-1. Certificate of Interested Parties due by
4/1/2015. Signed by Magistrate Judge George Foley, Jr on 3/20/15. (Copies have been distributed pursuant to the NEF - MMM)
(Entered: 03/23/2015)

03/23/2015 12 { MINUTE ORDER IN CHAMBERS of the Honorable Magistrate Judge George Foley, Jr, on 3/23/2015. By Judicial Assistant: Julia
| Wright. RE: 11 Order for Certificate of Interested Parties, IT IS HEREBY VACATED. (no image attached) (Copies have been
drstrlbuted pursuant to the NEF - JBW) (Entered 03/23/2015)

?()4/()6/2()] 5 13 WAIVFR OF SERVICF Retumed Executed by Nautilus Insurancc Company Access Medlcal LLC waiver sent on 3/23/2015 answer

: due 5/22/2015. (Jakobson Galina) (Entered: 04/06/2015)

04/06/2015 | 14 | WAIVER OF SERVICE Retumed Executed by Nautilus Insurance Company Robert Clark Wood I waiver sent on 3/23/2015 answer

: due 5/22/2015 (Jakobson Galma) (Entered 04/06/2015)

104/06/2015 15 | WAIVER OF SERVICE Returned Executed by Nautilus Insur ance Company Floumoy Management LLC waiver sent on 3/23/2015

. answer due 5/22/20]5 (Iakobson (Jalma) (Entered 04/06/2015) _’
1 04/13/2015 16 VFRIFIPD PPTI IION for Permlsslon to Practice Pro Hac Vice by Lmda chdel] Hsu and DESIGNA]‘ION of Local Counsel Gahna !

Kletser Jakobson (Filing fee $ 250 receipt number 0978-3626793) filed by Plaintiff Nautilus Insurance Company . (Jakobson, Galina)
(Entered 04/13/20]5) s

i

104/13/2015 17 VERIPIhD PETITION for Permrssron to Practice Pro Hac Vice by Quyen Thi Le and DESIGNATION of Local Counscl Galma Klemr ‘
i : Jakobson (Filing fee $ 250 receipt number 0978-3626825) filed by Plaintiff Nautilus Insurance Company . (Jakobson, Galina) (Entered:
: 04/13/2015)

04/14/2015 18 ORDER Granting 16 Verified Petition for Permission to Practice Pro Hac Vice for Attorney Linda Wendell Hsu and approving

! Designation of Local Counsel Galina Kletser Jakobson for Nautilus Insurance Company. Signed by Judge Jennifer A. Dorsey on
4/14/15.

Any Attorney not yet registered with the Court's CM/ECF System shall submit a Registration Form on the Court's website

www.nvd.uscourts. goy
(Coples have been dlstrrbuted pulsuant to the NEF - MMM) (Entered 04/ 14/2015)

104/14/2015 19 ORDER Glantmg 17 Verified Petition for Permission to Practice Pro Hac Vice for Attorney Quyen Thi Le and appr ovmg Desrgnanon
of Local Counsel Galina Kletser Jakobson for Nautilus Insurance Company. Signed by Judge Jennifer A. Dorsey on 4/14/15.
/\ny Attomey not yet registercd with the Court's CM/ECF System shall submit a Registration Form on the Court's website

(Copros have been dlslrrbuted pulsuant to the NEF - MMM) (Entered: 04/14/2015)

ANSWER to 1 Complamt filed by Flournoy Management, LLC. Certificate of Interested Pames due by 6/1/20]5 Dlscovery
Plan/Schedulmg Ordcr due by 7/6/201 S. (Harpel Jameq) (En\ered 05/22/2015)

ANSWFR tol Complamt ﬁled by Access Medlcal LLC. (Schmtzcr Jordan) (Fmered 05/22/20]5)

i~ .

105222015 20

05/22/2015 o2l

()6/12/2015 22 ORDER for Certificate of[nterested Parties. ORDERED that Defendant Flournoy Management, LLC shall file its Lernﬁcate as to
Interested Parties, which fully complies with LR 7.1-1 no later than June 22, 2015, Failure to comply may result in the issuance of an
order to show cause why sanctions should not be imposed, Signed by Maglstrate Judge George Foley, Jr on 6/12/15. (Copies have been

{ dlstrrbuted pursuant to the NFF MMM) (Entered 06/1 2/20] 5)

06/22/2015 23 ChRTIFICA] E of Interested Parties filed by F loumoy Management LLC There are no known mtereeted pames other than those

pamcxpatrng in the case . (Halpel James) (Enteled 06/22/2015)

107/06/2015 24 PROPOSED Discovery Plan/Scheduling Order filed by Plaintiff Nautllus lnsul ance Company (JO]NT) (Le, Quyen) (Enter ed:
07/06/2015)

107/07/2015 25 { SCHEDULING ORDER re 24 Proposed Discovery Plan/Scheduling Order. Discovery due by 11/18/2015. Motions due by 12/1 8/201 5
: Proposed Joint Pretrial Order due by 1/18/2016. Signed by Magistrate Judge George Foley, Jr on 7/7/15. (Copies have been distributed
pursuam to the NEF - MMM) (hntcred 07/()8/201 5)

| LRRATA re: Dmcovcxy ﬁled by Defendants Access Medlcal LLC Robcrt Clark Wood 1L (Schnnzex Jordan) (Lntered 08/03/20] 5)
STIPULATION to Qontlnue re: Dlscovcry, hled by Plamtlff Nautllus Insurance Company (Hsu Linda) (Entered: 08/17/2015)

08/()3/2015
()8/ 1 7/2() 15

hitps://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?799120631270476-L_1_0-1 3/8
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108/18/2015 + 28 | | ORDER ON STIPULATION Granting 27 STIPULATION to Continue Expert Dtsclosure and Expert Drscovery Dead]mes Only re 25

: SCHEDULING ORDER. Signed by Magistrate Judge George Foley, Jr on 7/7/15. (Copies have been distributed pursuant to the NEF -
MMM). Signed by Magistrate Judge George Foley, Jr on 8/18/15. (Copies have been distributed pursuant to the NEF - MMM) (Entered:
08/19/2015)

09/21/2015 29 !lnterim STATUS REPORT (Jomt) by PlamtlffNautllus lnsurance Company (Le, Quyen) (Entered 09/21/2015)

12/11/2015 STIPULATION FOR FXTENSION OF TIME (Second Request) re 25 Scheduling Order, by Plaintiff Nautilus Insuxance (‘ompany (Le
Quycn) (Entered 12/] ]/20]5)

12/14/2015 31 ORDER ON STIPULAI ION Grantmg JO Supulauon to Contmue Schedulmg Ordel Deadlmes (Second Request) Motrons due by
1/18/2016. Proposed Joint Pretrial Order due by 2/17/2016. Signed by Magistrate Judge George Foley, Jr on 12/14/2015. (Copies have
been dlstubuted pulsuant to the NEF NEV (Fntered 12/14/201 5)

PN

o
>

1’::;

MO I"ION for Partral Summary Judgment by Plamtrff Nautllus Insurance Company Responses due by 2/8/2016 (Hsu Lmda) (bntered

10171572016
; 01/15/2016)

DFCLARATION of Denms Curran re 32 Motron for Pal tral Summary Judgment by Plaintiff Nautilus Insurance Company (Hsu,
Linda) (Entered 01/l5/2016)

1017152016 34 | DECL ARATION of Linda Wendell Hsu re 12 Motion for Partial Summaly Judgment by I’lalntrff Nautilus Insurance Company (Hsu
‘ Lmda) (Entered 01/1 5/2016)

01/152016 | 35 REQUI:ST for Judrcral Notice re 32 Motlon for Parna] Summary Judgment by Plaintiff Nautrlus Insurance Company (I—lsu, Lmda)
: (Lntexed 01/15/2016)

s 01/15/2016 36 { EXHIBIT(s) to 32 Motion for Pamal Summary Judg,ment filed by PlamtlffNauttlus Insurance Company (Attachments # 1 Exhibit 1,
: # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # ¢ Exhibit 6, # 7 Exhibit 7, # 8 Exhibit 8, # 9 Exhibit 9, # 10 Exhibit 10, # 11
Lxhrblt I l)(Hsu Lmda) (Entered 01/15/2016)

01/29/201‘6 37 1 HIRD STIPULATION FOR FXTENSION OF TIME re: 32 Summary Judgment Motion and Drscovely Deadlmcs ﬁled by Plaintiff
! Nautllus Insurance Company. (Le, Quyen) (Entered: 01/29/2016)

[02/01/2016 38 | ORDER ON STIPULATION Granting 37 THIRD STIPULATION FOR EXTENSION OF TIME to Respond re: 32 Summary Judgment |
! : Motion and Suspend Deadline for Joint Pre-Trial Order. Responses due by 4/8/2016. Signed by Magistrate Judge George Foley, Jron |
2/1/16. (Copies have been distributed pursuant to the NEF - MMM) (Entered: 02/02/2016) l

=

104/07/2016 ’ 39 | FOURTH STIPULATION FOR EXTENSION OF TIME to Respond to Summary Judgment Motion, Suspend Deadline for Joint Pre-
i Tr 1a1 Order by Defendant Access Medlcal LLC. (Green, L.) (Entered: 04/07/20]6)

04112016 40 | ORDER ON STIPULATION Granting 39 FOURTH STIPULATION FOR EXTENSION OF TIME (Second Request) to Respond to
Summary Judgment Motion and Suspend Deadline for Joint Pre-Trial Order. Responses due by 5/9/2016. Signed by Judge Jennifer A,
Dorsey on 4/1 1/16 (Coples have been drstnbuted pursuant to the NEF MMM) (Entered 04/1 1/2016) §

05/09/2016 ¢ 41 FXHIBIT(S) Index of Exhibits to 42 Response to 32 Motion for Partral Summary Judgment ﬁled by Defendant Access Medrcal LLC..
; Robert Clark Wood, IT (Attachments: # 1 Exhibit Ted Switzer's original Complaint dated Dec. 27, 2011, # 2 Exhibit Flournoy's

Second Amended Cross-Complaint dated Nov. 16, 2012, # 3 Exhibit Sonny Wood's Second Amended Cross Complaint datd March 14,
2013, # 4 Exhibit Ted Switzer's Cross-Complaint daed June 3, 2013, # 5 Exhibit Email from Jacque Weide dated July 25, 2011, # 6
Exhibit Ms. Weide's Declaration, # 7 Exhibit Nautilus Policy, # 8 Exhibit Nautilus's letter dated Jan. 8, 2014, # 9 Exhibit Email dated
March 25, 2014, # 10 Exhibit Email dated Jan. 23, 2014, # 11 Exhibit February 7, 2014 correspondence from Flounoy's counsel, # 12
Exhibit February 10, 2014 email, # 13 Exhibit Letter dated February 18, 2014, # 14 Exhibit Email dated February 20, 2014 Access
recived from Nautilus, # 15 Exhibit February 20, 2014 email Access sent to Nautilus, # 16 Exhibit February 21, 2014 email, # 17
Exhibit February 24, 2014 email, # 18 Exhibit February 25, 2014 email, # 19 Exhibit Letter dated March 25, 2014 Nautilus sent to
i insured, # 20 Exhibit Leter dated March 17, 2014 from Access, # 21 Exhibit Declaration in Support of Continuing Further Discovery, #
; 22 Exhibit Declaration of Jordan P. Schnitzer, Esq.)}(Green, L.) Modified on 5/10/2016 to add filing party and docket entry relationshi
(DKJ) (Entered 05/09/2016)

105/09/2016 42 RLSPONSY to 32 Motion for Paltlal Summary Judgment, ﬁled by Defendant Access Medical, LLC. Replies du(, by 5/19/2016 (Gx een,
: i fL)(Pntered 05/()9/2016)

-05/0972016 43 ' RESPONSE to 32 Motion for Pamal Summary Judgment ﬁled by Defendant Flournoy Managcment LLC Replres due by 5/19/20]6
: (Harper James) (Entercd 05/09/2016)

§05/10/2016 44 | NOTICE: Attorney /\cuon Required to 4” Response to Motion.

T

01152016 | 3

i

ERROR: Documents should have been filed as a separate entries by attorney L. Green pursuant to LR IC 2-2(b):

"For each type of relief requested or purpose of the document, a separate document must be filed and a separate event must be selected
for that document™ .

CORRECTION: Attorney is advised to file the additional Motion contained in document 42 Response as a separate Motion for
Summary Judgment using the appropriate event found under the MOTIONS category pursuant to LR IC 2-2(b). (no image attached)
(DKJ) (Entered 05/1 0/2016)

105/102016 45 Counter MOTION for Partial Summary Judg,ment by Defendant Acccss Medrcal LLC. Responses due by 6/3/2016 (Green L )
V(Entered 05/10/2016)

05/10/2016 46 NOTICE: Attorney Atllon I{equmd to 42 Response to Motion.

{ERROR: Documents should have been filed as separate entries by attorney James Harper pursuant to LR IC 2-2(b):

! i
~ "For cach type of relict requested or purpose of the document, a separate document must be filed and a separate event must be selected |
i for that document”, !
https://ecf.nvd.uscourts.gov/cgi-bin/DktRpt.pl?99120631270476-L_1_0-1 4/8
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CORRECTION: Attorney is advised to file the additional Joinder contained in document 43 Response as a separate entry using the
appropriate event found under the "Other Documents” category pursuant to LR IC 2-2(b). (no image attached)(DKJ (Entered:
05/ 10/2016)

1 05/10/2016 47 RFSPONSF to 32 Motlon for Paltlal Summary Judgment ﬁled by Defendant Floulnoy Mana&emenl LLC Replles due by 5/20/2016
! (Harper, James) (Entered: 05/10/2016)

05/10/2016 48 | JOINDER to 42 Response to Motion, 45 Motion for Partial Summary Judgment filed by Defendant Fiournoy Management, L.LC.
; (Harper, James) Modified on 5/11/2016 to add docket enfry relationships (DKJ). (Entered: 05/10/2016)

FIRST NOTICE: of Non-Compliance with Local Rule 1C 5-1 that James Harper is in violation of Local Rule LR IC 5-1

1 05/11/2016
‘ The signatory must be the attorncy or pro se party who clectronically files the document.

No action is 1equired at this time. Attorney advised in the future to file documents in accordance with Local Rules governing Elecironic
! [ Case Filing. (no i image attached) (DKJ) (Entered: 05/11/2016)

[05/11/2016 30 | CERTIFICATE of Interested Parties filed by Access Medical, LLC. Robert Clark Woed, II There are no known interested parues
: othcr than those partlcrpatmg m the case. (Green, L.) Modified on 5/1 1/2016 to add other ﬁlmg party (DKJ) (Entered 05/1 1/2016)

05/1172016  © 51 STIPULAFION FOR EXT FNSION OF TIME (First Request) re 32, _i Motrons for Par tlal Summary Judgment by Plamtlff Nau‘nlus
; : Insurance Company (Hsu, Linda) Modified on 5/11/2016 to add docket entry relationships (DKJ). (Entered: 05/11/2016)

105/12/2016 52 | ORDER ON STIPULATION Granting 51 STIPULATION FOR EXTENSION OF TIME (First Request) to Reply re 32 MO’ I‘ION for
] Partial Summary Judgment; Replies due by 6/3/2016; and to Respond/Reply re 45 Counter MOTION for Partial Summary Judgment;
‘ Responses due by 6/3/2016. Replies due by 6/10/2016. Signed by Judge Jennifer A. Dorsey on 5/12/16. (Copies have been distributed
| pursuant to the NEF - JM) (Entered 05/13/2016)

105/25/2016 - 53 I FIRSY NOTICE: of Non-Compliance with Local Rule 1C 4-1: that Quyen T, Le is in violation of LR IC4 l(a) VIOt f\l l()'\
: Turning off the email notification.

1. Pursuant to Local Rule IC 4-1(a): Registration as a filing user constinutes consent to receive service through the Electranic Filing
Svstent.

‘ CORRECTION : The Court reactivated your email notification and retransmitted documents # 52 ORDER ON STIPULATION,

Attorney advised in the future to comply with Local Rules governing Electionic Case Filing. (no image attached) (RFJ) (Entered:
05/25/2016)

05/26/2016 24 NOTICE of Appearance by Nautilus Insurance Company (Hsu, Linda) Modified on 5/27/2016 to reflect correct event (DKJ).
| (Entered: 05/26/2016)

05/27/2016 55 INOTICE: Attorney Action Requned to 54 Notrce (Other), ERROR:

(1) Wrong event selected by attorney. Court modified entry to reflect Notice of Appearance.

(2) Request is not in compliance with LR TA 11-6(b)

H

{

"No attorncy may withdraw after appearing in a case except by leave of the court after notice has been served on the affected client and
opposing counsel.

: (3) Document should have been filed as a separate entry pursuant to LR iC 2-2(b).
| CORRECTION: Attorney Linda W. Hsu advised to refile request pursuant to LR TA 11-6(b).

’ (no image attached)(DKJ) (Entered 05/27/201 6)

06/01/2016 56 MO”I ION to remove attorney(s) Quyen Fhr Le ﬁom the Flectromc Service Llst in thls case, by Plamnff Nautllus Insurance Company
(Hsu, Linda) (Entered: 06/01/2016) .

06/02/2016 57 | ORDER granting 56 Motion to Remove Attorney Quyen Thi Le from Electronic Service List. Signed by Magistrate Judge George

: Foley, Jr on 6/2/2016. (Copies have been distributed pursuant to the NEF - AF) (Entered: 06/03/2016)

106/03/2016 58 I STIPULATION FOR EXTENSION OF TIME (Second Request) re 32 , 45 Motions for Partial Summary Judgment by Plaintiff Nautilus

lnsurancc Company (Hsu Lmda) ocket entry relationships added on 6/3/2016 (DKJ). (Entered 06/03/2016)

1 06/06/2016 59 ORDFR ON §” I‘H’ULATION Grantm;> 58 STIPULATION FOR PXTENSION OF TIME (Second Request) to Respond/Reply re 32

j MOTION for Partial Summary Judgment (Replies due by 6/24/2016); and 45 Counter MOTION for Partial Summary Judgment :
(Responses due by 6/24/2016. Replies due by 7/25/2016). Signed by Judge Jennifer A. Dorsey on 6/6/16. (Copies have been distributed -
pursuant to the NEF - JM) (Entered: 06/06/2016) :

0(;/2.4‘/2'0’16 o 60 | RESPONSE to 45 Motion for Partial Summary Judgment, filed by Plaintiff Nautilus Insurance Company Replies due by 7/4/2016
! (Hsu, Lmda) (Entered 06/24/2016)

i .
106/24/2016 61 | REQUEST for Judicial Notice to 60 Response re 45 Mouon for Partial Summary Judgment ; by Plamuff Naunlus lnsur ance Company
! (Hsu, Lmda) Modified on 6/27/2016 to add docket entry relationship (DKJ). (Entered: 06/24/2016)

f 06/24/2016 62 PXHIBIT(s) 12 to Index of Exhibits In Support of Nautilus' to 60 Response to 45 Motion for Partial Summary Judgment ; filed by
: Plaintiff Nautilus Insurance Company. (Attachments: # 1 Exhibit 12)(Hsu, Linda) Modified on 6/27/2016 to add docket entry
elangnshrp (DKJ) (Enteled 06/24/2016)

06/24/2016 63 | REPLY to Response to 32 Motron for Pamal Summary Judgment filed by PlamtlffNautrlus Insu]anec Company (Hsu Lmda) (Enter ed
i | 06/24/2016) :

https://ecf.nvd.useourts.gov/cgi-bin/DktRpt.p"?991 20631270476-L_1_0-1 5/8
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106/24/2016 64 | REPLY to Response to 32 Motion for Partial Summary Judgment filed by Plaintiff Nautilus Insurance Company. (Hsu, Linda) (Entered: !
06/24/2016)

:07/25/2016 ;65 | REPLY to Response to 43 Motion for Partial Summary Judgment filed by Defendant Access Medical, LLC (Green I ) (I<nteled
‘ 07/25/2016)

107/25/2016 66 REQUESI‘ for Iudrcral Notice re 00 Response to Motron by Defendant Access Medrcal LLC (Green L ) (Entered 07/25/2()16)
07/25/2016 67 DLCLARATION of Jordan P. Schmtzer Esq. by Defendant Access Medlca I, LLC. (Green L)(I:nteled 07/25/2016)

07/25/2016 6 FXHIBIT(S) frled by Defendant Access Medical, LLC. (Attachments: # | Exhibit A- Order, # 2 Exhibit Emarls)(Green L ) (Fntered
{ 07/25/2016)

07/26/2016 69 | REPLY to Response to 45 Motion for Partial Summary Judgment filed by Defendant Access Medical, LLC. (Green, L.) (Entered:
07/26/2016)

109/27/2016 70 | ORDER that 32 Nautilus's Motion for Summary Judgment is GRANTED and that 45 defendants' Motion for Summary Judgment is
/ DENIED. The Clerk of Court is instructed to enter judgment for Nautilus and against defendants accordingly and CLOSE THIS CASE.
/ Srgned by Judge Jenmfer A. Dorsey on 9/27/16. (Copies have been dlstnbuted pursuant to the NEF - MMM) (Entered 09/27/20 6)

109/27/2016 71 {CLERK'S JUDGMENT in favor of plaintiff Nautilus Insurance Company against defendants Access Medlcal LLC, I«lournoy
Management, LLC, and Robert Clark Wood, II. Signed by Clerk of Court, Lance S. Wilson on 9/27/16. (Copies have been distributed
pursuanl to the NFF MMM) (Entered 09/27/2016)

10/11/2016 72 {BILL ()F COSTS by PlamtlffNautrlus Insurance Company Ob_]CCthﬂ to Brll of Costs due by 10/28/2016 Tax Brll of Losts by
‘ 11/4/2016 (Jakobson Galma) (Entered: 10/11/2016) 1
1072512016 13 FIRST MOTION for Rellefre 71 Clerk's Judgment, filed by PlamtlffNautlIus Insurance Company. Responses due by 1 l/l 1/2016 (Hsu

Linda). (Entered: 10/25/2016)

10/25/2016 74 | DECLARATION of Richard Conrad re 73 FIRST MOTION for Relief re 71 Clerk's Judgment; filed by Plaintiff Nautilus Insurance
Company. (Hsu, Linda) (Entered: 10/25/2016)

£10/25/2016 75 | DECLARATION of Linda Wendell Hsu re 73 FIRST MOTION for Relief re 71 Clerk's Judgment; filed by Plaintiff Nautilus Insurance
: Company (I-Isu Llnda) (Entered 10/25/201 6)

10252016 76 {DECLARATION of Kenneth Richard re 73 FIRST MOTION for Reliefre 71 Clerk s Judgment; ﬁ]ed by Pldmtrff Nautllus Insurance
! : Company (Hsu, Llnda ) (Entered: 10/25/2016)

77 {EXHIBIT(s) 10 73 HRST MOTION for Reliefre 71 C]erk‘s Judgmem ﬁled by PlamtrffNautrIus Insutance Company (Attachments #

i 1 Exhibit |, # 2 Exhibit 2, # 3 Exhibit 3, # 4 Exhibit 4, # 5 Exhibit 5, # 6 Exhibit 6 - Part 1, # 7 Exhibit 6 - Part 2, # § Exhibit 7, # 9
Exhibit 8, # 10 Exhibit 9, # 11 Exhibit 10, # 12 Exhibit 11 - Part 1, # 13 Exhibit 11 - Part 2, # 14 Exhibit 12, # 15 Exhibit 13, # 16
Exhibit 14, # 17 Exhibit 15)(Hsu, Linda) (Entered: 10/25/2016)

NOTICE of In Camera Review Submission re: 73 FIRST MOTION for Relief re 71 Clerk's Judgment; filed by Nautilus Insurance
Company. (Hsu, Lmda) (Entered: 10/25/2016)

ERROR: Document filed in error, wrong event selected by attorney. CORRECTION: Attomey correctly reﬂed document as
Objection 80 . Document 79 terminated as filed in error. i

11012512016

110/25/2016

1102512016

I-I—Respomes—du&by—HH—H%G—Ié—(Gfeeﬁ—Ir) Modlﬁed on 10/27/2016 (RFJ) (Fntered 10/25/2016)

10/25/2016 = 80 [ OBJECTIONS re LR IB 3-1 or MOTION for District Judge to Reconsider Order by Defendants Access Medrcal I LC, Robert Clark

: Wood, 11. Responses due by 11/11/2016. (Attachments: # 1 Exhibit Exhibit A - Access's First Set of Form Interrogatories, # 2 Exhibit
Exhibit B - Access's First Set of Requests for Admission, # 3 Exhibit Exhibit C - Mr. Wood's First Set of Form Interrogatories, # 4
Fxhnbr( Mr Woods Fnst Set of Requests for Admission)(Green, L.) (Entered 10/25/2016)

10272016 \() 10 l‘ oi l)Otht (orrcu‘mn to 79 Motion:
; ERROR: Wrong Motion event selected by Attorney L. Renee Green.

: CORRECTION: Motion was correctly refiled as 80 OBJECTIONS. Motion 79 was terminated as filed in error. (no image attached)
: RFJ) (Entered 10/27/2016)

] 10/27/2016 81 OBJFC I'IONS re LR IB 3-1 or MO FION for Drstrrct Judge to Reconsrder Order ﬁled by Defendant Floumoy Management LLC
? Responses due by 11/13/2016 (Hatpex James) (Entered: 10/27/2016)

10/27/2016 82 {OBJECTIONto 72 Br]] ofCosts filed by Defendants Access Medical, LLC, Robert CIark Wood II Response to Objectron to Bill ot
: Costs due by 11/6/2016. (Green, L ) (Entered: 10/27/2016)

1072772016 ; 83 MOTION to Stay by Defendants Access Medical, LLC, Robert Clark Wood IL. (Green, L.) (Entercd 10/27/2016) ;

11/02/2016  : 84 JOINDLR to 82 Objection to Bill of Costs, 83 Motion to Stay ; filed by Defendant Flournoy Management, LLC, (Ilarper James)
: : (Entered 1 1/02/2016)
l 1/04/2016 . 85 REPLY to 72 Bill of Costs filed by Plaintiff Nautilus Insurance Company (Hsu, Linda) (Fntered 11/04/2016)
l 1/04/2016 86 RLSPONSE to 83 Motion to Stay, filed by Plaintiff Nautilus Insurance Company. Replies due by 11/14/2016. (DKJ) (Entered
11/07/2016)
11/07/2016 NOTICE of Docket Correction to 83 Reply - Other: ERROR: Document should have been docketed as a separate entry pursuant to LR
IC 2-2(b) which states: %
“For each type of relief requested or purpose of the document, a separate document must be filed and a separate cvent must be sclected
‘ : for that document”. .
https://ecf.nvd.uscourts.gov/cgi-bin/DkiRpt.pl?799120631270476-1._1_0-1 6/8
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: ! CORRECTION: Court docketed the additional cause of action as 86 RESPONSE to 83 Motion to Stay. (no image attached)(DKJ)
; Moqmed docket text on 11/7/2016(DKI) (Entered 11/07/2016)

/112016 87 RLSPONSI‘ 10 80 Objecuons re LR IB 3- l or Monon for District Judge to Reconsrder Ordel ﬁIed by Plamtlff Naunlus Insurance
Corrrpany Rep]les due by ll/2l/2016 (Hsu, Llnda) (Fntered 11/11/2016)

11/11/2016 88 | DECLLARATION of Lmda Wendell Hsu re 80 Objections re LR IB 3-1 or Motion for District Judge to Reconsrder ()rder frIed by
Plaintiff Nautilus Insurance Cornpany (Hsu, Linda) (Entered: 11/11/2016)

11/1172016 89 | EXHIBIT(s) to 87 Response to Motion ; filed by Plaintiff Nautilus Insurance Company. (Attachments: # 1 Exhibit A, # 2 Fxhlbrt B) -
(Hsu Linda) (Entered: 11/11/2016)

11/14/2016 90 { RESPONSE to 81 Objections re LR 1B 3-1 or Motion for District Judge to Reconsider Order, filed by PlamtrffNautrIus Insurance
Company Replles due by 11/24/2016. (Hsu Linda) (Entered: 11/14/2016)

(117142016 91 {RESPONSE to 73 Motron filed by Defendants Access Medical, LLC, Robert Clark Wood, II Replres due by 1]/24/20]6
. : (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit)(Green, L.) Modrﬁed docket entry relationship on 11/15/2016 (DKJ),
(Entered: 11/14/2016)

117142016 92 ;DFCLARAT ION ofJordan Schmt7er by Defendants Access Medlcal LLC Robert Clark Wood II (Green L ) (Entered 11/14/2016)

(117142016 93  ERROR Incorrect event se]ected by attorney. CORRECTION Attorney advrsed to reﬁle using the approprlate event.

- (Entered 11/14/2016)
DECLARATION of Jordan Schnitzer by Defendants Access Medical, LLC, Robert Clark Wood 1I. (Green, L.) (Entered 1 1/14/2016)

REPLY to Response to 83 Motion to Stay filed by Defendants Access Medlcal LLC, Robert Clark Wood, I1. (Green, L.) (Entered:
11/14/2016)

11/15/2016 96 | NOTICL: Attorney Action Required to 93 Response to Motion. ERROR Incorrect event selected by attorney. CORRECTION:
§ Attorney L. Renee Green advised to refile using the appropriate event "Motion for Reconsideration”. (no image attached)(DKJ)
(Fntered 1 ]/15/2016)

(1171572016 1 97 RLSPONSE to 73 FIRST MOTION for Relief filed by Defendants Access Medical, LLC, Robert Clark Wood II Replres due by
. : 11/25/2016. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # 5 Declaration)(Green, L.) Modified docket entry

relationship on ]1/15/2016 (DKJ). (Entered: 11/15/2016)

(117152016 © 98 'RESPONSEto 81 Ob]ectlons re LR IB 3-1 or Motion for District Judge to Reconsider Order, filed by Defendants Access Medrcal r
| : LLC, Robert Clark Wood, 1I. Replies due by 11/25/2016. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Exhibit, # 4 Exhibit, # §
Declaration)(Green, L. ) (Enter ed: 11/15/2016)

: 1 l/2]/2016v 99 {REPLY to Response to 80 Objections re LR IB 3-1 or Motion for District Judge to Reconsider Order filed by Defendants Access
! Medical, LLC, Robert Clark Wood, 1. (Attachments: # 1 Exhibit, # 2 Exhibit, # 3 Declaration)(Green, L..) Modified docket entry
relatlonshlp on 11/22/2016 (DKJ) (Lntered I1/2l/2016)

11222016 100 | JOINDER re: 99 REPLY to Response to 80 Objections; filed by Defendant Flournoy Management, LLC. (Harper, James) Court
‘ Modified entry to properly establish docket entry relationship pursuant to LR IC 2-2(d) on 11/22/2016 (RFJ). (Entered:
11/22/2016)

l 1/ 23/2016 101 RFPLY to Response to 73 Motlon filed by PlalntlffNautIIus Insurance Company. (Hsu Lmda) (Entered 11/23/2016)

11/14/2016
II/I4/20]6

05/]8/20]7 1102 | ORDER IT IS HEREBY ORDERED, ADJUDGED, and DECREED that 80, 81 the defendants' motions for reconsideration are
I DENIED. IT IS FURTHER ORDERED that 73 Nautilus's motion for relief is DENIED. IT IS FURTHER ORDERED that 83
defendants' motion to stay is DENIED as moot.

Signed by Judge Jennifer A. Dorsey on 5/18/17. (Copies have been distributed pursuant to the NEF - ADR) (Entered: 05/18/2017)

06/02/20]7 103 { COSTS TAXED in amount of $420.00 against Defendants re 72 Bill of Costs. (AF) (Entered: 06/02/2017)

06/02/2017 104 CLERK S MEMORANDUM regarding taxation of costs - 103 Costs Taxed 72 Brll of Costs (AF) (Fntered 06/02/20] 7)
06/16/2017 105 NOTICE OI~ APPEAL as to 102 ORDER, filed by PlamtrffNautrIus Insurdnce Company I*llmg fee § 505, reeerpt numbcr ()978-
4653309 E-mail notice (NEF) sent to the US Court of Appeals, Nrnth Cncurt (Hsu, Lll’ldd) (Entered: 06/1 6/2017)
106 NOTICE of Association of Counsel by Jordan P Schnitzer on behaIf of Defendants Access Medical, LLC, Robert Clark Wood II

06/16/2017
! (Schnrtzer Jordan) (Entered 06/16/2017)

£06/19/2017 107 INOTICE OF APPEAL as to 102 ORDER, filed by Defendants Access Medical, LL.C, Robert Clark Wood 1. Frlmg, fee $ 505 receipt
‘ numbex 0978- 4655488 E- marl notrce (NEF) sent to the US Court of Appeals, Ninth Crrcutt (Kravrtz Martm) (Fntered 06/19/20]7)

106/19/2017 108 NOTICE OF APPEAI as to L ORDER, filed by Defendant Flournoy Management, LLC I*rlmg t‘ee $ 505, receipt number 0978-
: 4655719, E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit. (Harper, James) (Entered: 06/19/2017)

USCA ORDER for Time Schedule as to 105 Notice of Appeal filed by Nautilus Insurance Company. USCA Case Number 17-16265.
(MR) (Entered: 06/28/2017)

‘ 06/2()/201v7 109 1 USCA ORDER for Time Schedule as to 105 Notice of Appeal filed by Nautilus Insurance Company, 108 Notlce oprpeal ﬁled by
Flournoy Management, LLC, 107 Notice of Appeal filed by Access Medical, LLC, Robert Clark Wood, II. USCA Case Number 17-
l16265 17 16272 Cross Appeals (JM)(Entered 06/21/2017)

‘UScA ORDLR for Trme Schedule as to 105 107 108 Notices oprpeal/Cross Appeals USCA Case Numbers l7—16273 and 17-

106/192017 11

N

106202017 114
16265 (MMM) (Entered: 06/30/2017)
06/21/2017 110 TRANSCRIPT DESIGNAFION by Defendants Aecess Medrcal LLC Robert Clark Wood II re 107 Notlce oprpeal Transcrlpts are

NOT required for this appeal. (Kravrtz Martin) (Entered: 06/21/2017)
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10/20/2017 Case: 17-16265, 10/25/2017, |DwaCG3 16 Pistrd keksiatig/1 16-4, Page 164 of 165

106/27/2017 | 111 | TRANSCRIPT DESIGNATION by Defendant Flournoy Management, LLC re 108 Notice of Appeal. Transcripts are NOT required for
z this appeal. (Harper, James) (Entered: 06/27/2017)

?06/29/2017 113 | TRANSCRIPT DESIGNATION by Plaintiff Nautilus Insurance Company re 105 Notice ef Appeal. Transcripts are NOT required f01
thrs appcal (I-Isu Lrnda) (Entel ed 06/29/201 7)

08/08/2017 (115 Emergcncy MOTION APPLICATION AN ORDER DIRECTING NINTH CIRCUIT TO GRANT OR ENTFRTAIN MOI ION FOR
i RELIEF FROM JUDGMENT PURSUANT TO RULE 60(b)(2) by Defendants Access Medical, LLC, Robert Clark Wood, II.
Responses due by 8/22/2017. (Green, L.) Corrected image 116 attached on 8/8/2017 (DKJ). (Entered: 08/08/2017)

08/08/2017 116 | NOTICE of Corrccted Image/Document re 115 Motion, by Defendants Access Medical, LLC, Robert Clark Wood, 1. (Servrce ot
corrected image is attached). (Attachments: # 1 Declaration L. Renee Green, # 2 Exhibit A - Lir from Linda Hsu dated 11/7/2016, # 3
Exhibit B - Ltr from Renee Green dated 7/28/17, # 4 Exhibit C - Emails, # 5 Exhibit D- Ltr from Linda Hsu dated 7/6/17)(Green, L.)
(Entered: 08/08/2017)

08/08/2017 117 { MOTION Application for Order Directing or Indicating to the United States Court of Appeals for the 9th Circuit that the District Court
Will Grant or Entertain Motion for Relief From Judgment Pursuant to Rule 60(b)(2) by Defendants Access Medical, LLC, Robert Clark
Wood, 1I. Responses due by 8/22/2017. (Attachments: # 1 Declaration L. Renee Green, # 2 Exhibit A - Motion for Relief from
Judgment, # 3 Exhibit A - Ltr from Linda Hsu dated 11/7/2016, # 4 Exhibit B- Ltr from Renee Green dated 7/28/2017, # 5 Exhibit C -
Fmarls, # 6 Fxhlbn D - LU from Lmda Hsu dated 7/6/2017)(Green L) (Fntered 08/08/2017)

¢
!
¢
-t
i

118 ORDER lhat 117 Apphcatlon for an order indicating that the district court will entertain a motion for 1cllef ’rromjudgmenl is I)I NIED.
FURTHER ORDERED that 115 Motion for emergency order shortening time is DENIED. Signed by Judge Jennifer A. Dorsey on
:8/11/17. (Copies have bcen drsmbuted pursuant to the NFF MMM) (Entered: 08/14/2017)

108/14/2017 v 119 'JOINDER to H6-115 Emergency MOTION APPLICATION AN ORDER DIRECTING NINTH CIRCUIT TO GRANT OR
ENTERTAIN MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO RULE 60(b)(2), filed by Defendant Flournoy
Manag,ement L[ C (Hdlpel James) Modrﬁed docket entry relationship on 8/1 5/2017 (TR). (Fntercd ()8/14/20] 7)

09/08/2017 120 |NOTICE OF APPEAL asto 118 Order on Motion,,,,, by Defendants Access MedrcaI LLC, Robert Clark Wood II Filing fee $ 505
receipt number 0978-4766302. E-mail notice (NEF) sent to the US Court of Appeals, Ninth Circuit, (Kravitz, Martin) (Entered:
09/08/2017)

NOTICE OF APPEAL as to 118 Order on Motion,,,,, by Defendant Flournoy Management, LLC. Filing fee $ 505, receipt number
0978 4767543 E marI notice (NEF) sent to the US Court of Appeals Nmth Crrcult (Harper, James) (Entered O9/I 1/201 7)

108/11/2017

09112017 |1

USCA ORDFR for Tnme Schedule as to I2I Notice of Appedl filed by FIoumoy Managemem LLC. USCA Case umber 17-16842

09/122017 122
: i JM (Fntered 09/12/2017)
1 09/12/2017 123 USCA ORDER for Time Schedu]e as to 120 Notice of Appeal, filed by Access Medlcal LLC Roben CIark Wood II USCA Case ‘

Number I7 16840 (MR (Entered 09/13/2017) |

NOTICE ot Appearance by attorney Eric Sebastlan Powers on behalf of Plaintiff Nautilus Insur ance Company (Powexs Errc) (Fntered
09/ 15/2017)

NOIICE OP RELAI FD CASPS 2:17-cv-02393 by Plaintiff Nautilus Insurance Company (Powers Fnc) (Entered 09/]5/20]7)

>
~

|

(09/1512017 1]

09152017 125

PACER Service Center

Transaction Receipt

1072072017 11:40:34

PACE !
lAC.'ER {sb0433 Client Code:  13892-35805
bogind
Description: {Docket Scarch 2:15-cv-00321-JAD-
J " |Report |Criteria: GWF
Billable ;5 Cost: 1.20
Pages: : o
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Case: 17-16265, 10/25/2017, 1D: 10631671, DktEntry: 16-4, Page 165 of 165

CERTIFICATE OF SERVICE

I hereby certify that on October 25, 2017, I electronically filed Nautilus
Insurance Company's Excerpts of Record (Volumes 1 through 4) to the Clerk of
the Court for the United States Court of Appeals for the Ninth Circuit by using the
appellate CM/ECF system.

Participants in the case who are registered CM/ECF users will be served by

the appellate CM/ECF system.

DATED: October 25, 2017 Selman Breitman LLP

By: s/ Pauwmelow Smithv

Pamela Smith
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CERTIFICATE OF SERVICE

I hereby certify that I am an employee of SELMAN BREITMAN LLP and
on the 20™ day of November, 2019, a true and correct copy of the above and
foregoing document was e-filed and e-served on all registered parties to the
Supreme Court's electronic filing system and by United States First-Class mail to

all unregistered parties as listed below:

Martin Kravitz Jordan Schnitzer

L. Renee Green The Schnitzer Law Firm

Kravitz, Schnitzer & Johnson 9205 W. Russell Road, Suite 240

8985 S. Eastern Ave., Suite 200 Las Vegas, NV 89148

Las Vegas, NV 89123 Jordan@theschnitzerlawfirm.com
mkravitz@ksjattorneys.com Attorney for Robert Clark Wood, II and
rgreen(@ksjattorneys.com Access Medical, LLC

Attorneys Robert Clark Wood, II and
Access Medical, LLC

James E. Harper Attorneys for Flournoy Management
Taylor G. Selim Company, LLC

Harper | Selim

1707 Village Center Circle, Suite 140

Las Vegas, NV 89134

eservice@harperselim.com

/s/ Bonnie Kerkhoff Juarez
BONNIE KERKHOFF JUAREZ
An Employee of Selman Breitman LLP






