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DEFENDANTS’ MOTION FOR
SAMIR SAXENA , M.D., SUMMARY JUDGMENT

Defendant

COMES NOW, Defendants SOUTH LAS VEGAS MEDICAL INVESTORS, LLC dba LIFE
CARE CENTER OF SOUTH LAS VEGAS fka LIFE CARE CENTER OF PARADISE VALLEY;
SOUTH LAS VEGAS INVESTORS LIMITED PARTNERSHIP; LIFE CARE CENTERS OF
AMERICA, INC., and CARL WAGNER, (“Defendants™), by and through their counsel of record S.
Brent Vogel, Esq., and Amanda J. Brookhyser, Esq., of the Law Firm LEWIS BRISBOIS
BISGAARD & SMITH, and hereby file this Motion for Summary Judgment.

This Motion is based upon the papers and pleadings on file in this case, the Memorandum of
Points and Authorities submitted herewith and any argument adduced at the time of hearing on this
matter.

DATED this 10" day of September, 2018

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Amanda J. Brookhyser
S. BRENT VOGEL
Nevada Bar No. 006858
AMANDA J. BROOKHYSER
Nevada Bar No. 11526
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Defendants South Las Vegas
Medical Investors LLC dba Life Care Center of
South Las Vegas fka Life Care Center of Paradise
Valley, South Las Vegas Investors, LP, Life Care
Centers of America, Inc., Carl Wagner,
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APP030
000002

000002



© o0 ~N oo o b~ O w N

€00000
[ S T N N N N T R N T T = T T vt~ O N N S T
©® N o O B W N B O © 0 N oo o b~ W N B, O

LEWIS
BRISBOIS

000003

NOTICE OF MOTION
TO:  All Parties and their respective attorneys of record.
PLEASE TAKE NOTICE that the undersigned will bring the foregoing DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT on for hearing in Departmer?t(\xglél‘l‘ron the 17 day

of Oct. , 2018, at the hour of 8:30 @M or as soon thereafter as counsel may be

heard.
DATED this 10" day of September, 2018

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Amanda J. Brookhyser
S. BRENT VOGEL
Nevada Bar No. 006858
AMANDA J. BROOKHYSER
Nevada Bar No. 11526
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383

Attorneys for Defendants South Las Vegas
Medical Investors LLC dba Life Care Center of
South Las Vegas fka Life Care Center of Paradise
Valley, South Las Vegas Investors, LP, Life Care
Centers of America, Inc., Carl Wagner,

i

Iy
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MEMORANDUM OF POINTS AND AUTHORITIES
l.
INTRODUCTION

This case concerns the residency of Mary Curtis at Life Care Center of Paradise Valley
(“LCCPV™)! from March 2, 2016 through March 8, 2016. Plaintiff alleges that on March 7, 2016
Ms. Curtis was erroneously given a dose of Morphine that was meant for another patient. Plaintiff
alleges that it was this nursing error that lead to Ms. Curtis’ death. Plaintiff’s Complaint against
these Defendants was filed on February 2, 2017. See Complaint attached hereto as Exhibit A.
Plaintiff asserted causes of action for (1) abuse/neglect of an older person; (2) wrongful death; and
(3) bad faith. The gravamen of Plaintiff’s Complaint- and, indeed, the focus of the depositions
conducted by Plaintiff as well as her expert reports- is negligent nursing care. Plaintiff argues and
alleges that Ms. Curtis’ death was caused by the negligent administration of Morphine as well as
the lack of follow-up by the nurses for the next approximately twenty-four (24) hours. These
allegations are the very definition of professional negligence under 41A.015. Additionally, as the
mechanism of injury at issue in this case was the injection of Morphine- by an employee of
LCCPV for which it may be vicariously liable- LCCPV’s liability is derivative of the liability of
the nurses who cared for Ms. Curtis. In other words, if a Jury were to find that the nursing care
was not negligent, there would not be independent basis upon which to hold LCCPV liable. Thus,

the causes of action against LCCPV must be covered under the umbrella of Chapter 41A, which

includes a requirement of an affidavit of merit. Nev.Rev.Stat.841A.100. According to NRS

41A.017, if that affidavit of merit is not included with the instituting Complaint, the case must be

! Plaintiff has also named as Defendants Life Care Centers of America and Carl Wagner as the
Administrator of Life Care Center of Paradise Valley. For purposes of this Motion, “LCCPV”
shall refer to all Defendants.

4851-3321-5088 1 4
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dismissed.

Furthermore, according to the Nevada Supreme Court in Zhang v. Barnes, Dkt. No.
67219, LCCPV’s exposure cannot be higher than the potential exposure of its nursing employees
due to the fact that the only basis for liability on the part of LCCPV is the allegedly negligent acts
of its nursing personnel. As such, NRS 41A.035 specifically would apply to the claims against
LCCPV consistent with the Nevada Supreme Court’s analysis in Zhang. If 41A.035 specifically
applies, the rest of the Chapter must apply as well. Therefore, Plaintiff’s Complaint must be
dismissed as it is void ab initio and Plaintiff may not be given leave to amend. Alternatively, if the
Court is not inclined to apply the entirety of Chapter 41A to Plaintiff’s claims, 41A.035 should
still apply to limit Plaintiff’s pain and suffering damages to $350,000 consistent with the Zhang
decision and other decisions by this District Court.

1.
STATEMENT OF FACTS

The papers, pleadings, and depositions that make up the record of this case make clear that
the emphasis, goal, and focus of Plaintiff’s allegations and discovery efforts was and is to put forth
and prove that breaches of the standard of care- or nursing negligence- killed Mary Curtis. The

questioning in the over a dozen? nursing depositions in this case is demonstrative of this effort:

2 For brevity’s sake, Defendants will not quote from every deposition in this case as there have
been over two dozen. This is a sampling of the kind of questioning that is consistent across the
board in these depositions.

4851-3321-5088 1 5
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Chatman, 22:21-25, 23:1-4

Chatman, 49:24-5, 50:1-3.

Socaoco, 33:15-9.

THE WITHESS: I'm not sure.

Socaoco, 37:14-19

4851-3321-5088 1 6
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Socaoco, 69:15-19

Sansome, 22:17-20

Sansome, 25:2-8

THE WITHESS: Yes.

Sansome, 34:10-16

4851-3321-5088 1 7
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THE WITNESS: Yes.

Sansome, 55:8-13

THE WITHMESS: Yes.

Sansome, 65:10-16

Dawson, 27:8-12

Dawson, 39:6-9

4851-3321-5088 1
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THE WITHESS: I don't know what happened to

Dawson, 53:18-25, 54:1-3

Dawson, 97:5-8

Olea, 22:2-5

4851-3321-5088 1 9
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Olea, 28:14-19

THE WITHESS: It's true. It's true.

Olea, 49:16-22

15. During her Life Care Center of South Las Vegas fik/a Life Care Center of
Paradise Valley residency Ms. Curtis was dependent on staff for her basic needs and her

activities of daily living.
Complaint at 715
19.  Despite Defendants’ notice and knowledge that they had wrongly administered

morphine to Ms. Curtis, they failed to act timely upon that discovery, instead retaining Ms.

Curtis as a resident until 8 March 2016.
Complaint at 119

30. Defendants, their staff, and employees, in caring for Ms. Curtis, had a duty to

exercise the level of knowledge, skill, and care of those in good standing in the community.

Complaint at 130

4851-3321-5088 1 10
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Il.
LEGAL ARGUMENT
A. LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any disputed material fact and that the moving party is entitled to a judgment
as a matter of law.” N.R.C.P. 56(c). In other words, a motion for summary judgment shall be
denied when the evidence, taken together, shows a genuine issue as to any material fact. In the
milestone case Wood v. Safeway, Inc., 121 Nev. 724, 731 (2005), the Supreme Court of Nevada
held that “[t]he substantive law controls which factual disputes are material” to preclude summary
judgment, and that “[a] factual dispute is genuine when the evidence is such that a rational trier of
fact could return a verdict for the nonmoving party.” Id.

When applying the above standard, the pleadings and other proof must be construed in a
light most favorable to the nonmoving party. Id. at 732. However, the nonmoving party, in this
case, Plaintiffs, “may not rest upon general allegations and conclusions,” but shall “by affidavit or
otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial.” Id. at
731-32. The nonmoving party “bears the burden to ‘do more than simply show that there is some
metaphysical doubt’ as to the operative facts in order to avoid summary judgment being entered in
the moving party’s favor.” 1d. at 732. “The nonmoving party ‘is not entitled to build a case on the
gossamer threads of whimsy, speculation and conjecture.”” 1d. But, “the nonmoving party is
entitled to have the evidence and all reasonable inferences accepted as true.” LeasePartners Corp.
v. Robert L. Brooks Trust Dated Nov. 12, 1975, 113 Nev. 747, 752 (1997).

B. DEFENDAANTS ARE ENTITLED TO THE PROTECTIONS OF NRS CHAPTER
41A

These Defendants are entitled to the protections of Chapter 41A as LCCPV’s liability is

4851-3321-5088 1 11
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totally derivative of that of its nursing staff. LCCPV’s liability is based solely on the acts and
omissions of its nursing staff, as no other officer, employee or agent of LCCPV was involved in
the events in question in any way. Therefore, any claims against LCCPV are derivative claims.

First, in DeBoer v. Senior Bridges at Sparks Family Hospital, 282 P. 3d 727, 732 (Nev.
2012), the Supreme Court distinguished between medical malpractice and traditional negligence
claims, not on the basis of the plaintiff’s legal theory, but on the basis of whether the medical
provider allegedly injured the plaintiff through the provision of medical services — i.e. “medical
diagnosis, judgment, or treatment” — or nonmedical services, which would give rise to ordinary
negligence claims. Here, there can be no genuine question that LCCPV’s liability, if any, arises
from the nurses’ alleged medical malpractice. The nurses’ conduct is the only possible source of
LCCPV’s liability. In other words, had the nurse not given Ms. Curtis the dose of Morphine at
issue, there would be no injury and source of liability against LCCPV. Since plaintiff’s claim
against LCCPV is based on its nursing personnel’s provision of medical services to Ms. Curtis, it
is a medical malpractice claim and the provisions of NRS Chapter 41A apply.

A recent decision by the Nevada Supreme Court regarding the determination of whether a
claim is one for professional negligence or general negligence sheds further light on the analysis.

In Szymborski v. Spring Mountain Treatment Ctr., 403 P.3d 1280 (Nev. 2017), Appellant

Lee Szymborski's adult son, Sean Szymborski (Sean), was admitted to Spring Mountain Treatment
Center (Spring Mountain) for care and treatment due to self-inflicted wounds. Id. at 1282-83.
When it came time to discharge Sean, licensed social workers undertook the discharge planning,
but also delegated some tasks to a Masters of Arts (MA). I1d. Szymborski and Sean had a turbulent
relationship, and Sean was discharged with diagnoses of psychosis and spice abuse. 1d. A social
worker documented that Szymborski directed a case manager not to release Sean to Szymborski's

home upon discharge and that the case manager would help Sean find alternative housing. Id.

4851-3321-5088 1 12
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Spring Mountain nurses also documented that Sean did not want to live with his father, noting that
he grew agitated when talking about his father and expressed trepidation about returning to his
father's home. Id. However, on the date discharge, Sean was put into a cab and sent to his father’s
house anyway. It was alleged that Sean vandalized the house and caused significant property
damage. Id.

In his complaint, Szymborski asserted four claims against Spring Mountain, its CEO,
Daryl Dubroca, and various social workers and MAs (collectively, Spring Mountain): negligence
(count I); professional negligence (count Il); malpractice, gross negligence, negligence per se
(count I11); and negligent hiring, supervision, and training (count 1V). Id. Szymborski attached a
report to his complaint, but not an expert medical affidavit. 1d. Spring Mountain moved to dismiss
the complaint because Szymborski failed to attach an expert medical affidavit pursuant to NRS
41A.071. The district court granted Spring Mountain's motion to dismiss, finding that the claims
in the complaint were for medical malpractice and required an expert medical affidavit. 1d.

In their review of whether Szymborski had indeed asserted causes of action that required
support by an expert affidavit, the Nevada Supreme Court engaged in the following analysis:

Allegations of breach of duty involving medical judgment, diagnosis, or
treatment indicate that a claim is for medical malpractice. See Papa v.
Brunswick Gen. Hosp., 132 A.D.2d 601, 517 N.Y.S.2d 762, 763 (App.
Div. 1987) ("When the duty owing to the plaintiff by the defendant arises
from the physician-patient relationship or is substantially related to
medical treatment, the breach thereof gives rise to an action sounding in
medical malpractice as opposed to simple negligence."); Estate of French
v. Stratford House, 333 S.W.3d 546, 555 (Tenn. 2011) ("If the alleged
breach of duty of care set forth in the complaint is one that was based
upon medical art or science, training, or expertise, then it is a claim
for medical malpractice."), superseded by statute Tenn. Code. Ann. 29-
26-101 et seq. (2011), asrecognized in Ellithorpe v. Weismark, 479
S.W.3d 818, 824-26 (Tenn. 2015). By extension, if the jury can only
evaluate the plaintiff's claims after presentation of the standards of
care by a medical expert, then it is a medical malpractice claim. See
Bryant, 684 N.W.2d at 872; Humboldt Gen. Hosp. v. Sixth Judicial Dist.
Court, 132 Nev., Adv. Op. 53, 376 P.3d 167, 172 (2016) (reasoning that a
medical expert affidavit was required where the scope of a patient's

4851-3321-5088 1 13
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informed consent was at issue, because medical expert testimony would be
necessary to determine the reasonableness of the health care provider's
actions). If, on the other hand, the reasonableness of the health care
provider's actions can be evaluated by jurors on the basis of their common
knowledge and experience, then the claim is likely based in ordinary
negligence. See Bryant, 684 N.W.2d at 872.

The distinction between medical malpractice and negligence may be
subtle in some cases, and parties may incorrectly invoke language that
designates a claim as either medical malpractice or ordinary negligence,
when the opposite is in fact true. See Weiner v. Lenox Hill Hosp., 88
N.Y.2d 784, 673 N.E.2d 914, 916, 650 N.Y.S.2d 629 (N.Y.
1996) ("[M]edical malpractice is but a species of negligence and no rigid
analytical line separates the two.") (internal quotation marks omitted).
Given the subtle distinction, a single set of circumstances may sound in
both ordinary negligence and medical malpractice, and an inartful
complaint will likely use terms that invoke both causes of action,
particularly where, as here, the plaintiff is proceeding pro se in district
court. See Mayo v. United States, 785 F. Supp. 2d 692, 695 (M.D. Tenn.
2011)("The designations given to the claims by the plaintiff or defendant
are not determinative, and a single complaint may be founded upon both
ordinary negligence principles and the medical malpractice
statute."). Therefore, we must look to the gravamen or *‘substantial
point or essence' of each claim rather than its form to see whether
each individual claim is for medical malpractice or ordinary
negligence. Estate of French, 333 S.W.3d at 557 (citing Black's Law
Dictionary 770 (9th ed. 2009)); see State Farm Mut. Auto. Ins. Co. v.
Wharton, 88 Nev. 183, 186, 495 P.2d 359, 361 (1972) (in determining
whether an action is for contract or tort, "it is the nature of the grievance
rather than the form of the pleadings that determines the character of the
action"); Benz-Elliott v. Barrett Enters., LP, 456 S.W.3d 140, 148-49
(Tenn. 2015) (the gravamen of the claims rather than the gravamen of the
complaint determines statute of limitations issues because “"parties may
assert alternative claims and defenses and request alternative relief in a
single complaint, regardless of the consistency of the claims and
defenses"). Such an approach is especially important at the motion to
dismiss stage, where this court draws every reasonable inference in favor
of the plaintiff, and a complaint should only be dismissed if there is no set
of facts that could state a claim for relief. Deboer, 128 Nev. at 409, 282
P.3d at 730.

Here, Szymborski's complaint alleges four claims for relief. Our case law
declares that a medical malpractice claim filed without an expert affidavit
is "void ab initio." Washoe Med. Ctr. v. Second Judicial Dist. Court, 122
Nev. 1298, 1304, 148 P.3d 790, 794 (2006); but cf. Szydel v. Markman,
121 Nev. 453, 458-59, 117 P.3d 200, 204 (2005) (determining that
an NRS 41A.071 medical expert affidavit is not required when the claim is
for one of the res ipsa loquitur circumstances set forth in NRS 41A.100).

4851-3321-5088 1 14
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Under this precedent, the medical malpractice claims that fail to
comply with NRS 41A.071 must be severed and dismissed, while allowing
the claims for ordinary negligence to proceed. See Fierle v. Perez, 125
Nev. 728, 740, 219 P.3d 906, 914 (2009), as modified (Dec. 16,
2009), overruled on other grounds by Egan, 129 Nev. 239, 299 P.3d
364. Therefore, with the above principles in mind, we next determine
which of Szymborski's claims must be dismissed for failure to attach the
required medical expert affidavit, and which claims allege facts sounding
in ordinary negligence. Because the district court's sole basis for dismissal
was Szymborski's failure to attach a medical expert affidavit, the question
before us is not the validity, sufficiency, or merit of Szymborski's claims.
Instead, the issue is whether the claims are for medical malpractice,
requiring dismissal under NRS 41A.071, or for ordinary negligence or
other ostensible tort.

Id. at 1284-85 (emphasis added).

In this case, the Szymborski analysis makes clear that Plaintiff’s claims against LCCPV are
for professional negligence. The very root of the allegations against LCCPV is medical decision-
making. Plaintiff’s sole focus in discovery in this case- and, indeed, in the portions of the
depositions cited for the Court above- is the five rights of medication, how that process is the
standard of care in nursing, how it is the process that every nurse should understand and abide by
when administering medication, and how the nurse’s failure in this case to abide by that standard
is what injured Ms. Curtis. There can be no clearer argument of professional negligence than that.
Plaintiff will have to put on expert testimony to explain to the Jury what the five rights of
medication are, how a nurse goes about complying with them, what the “checks and balances” are,
and how that standard of care was not complied with in this case. A lay juror is not going to have
the knowledge of the five rights of medication or how to comply with them; Plaintiff will have to
put on expert testimony in order to meet her burden of proof on the duty and breach elements of
her claims. Therefore, all of Plaintiff’s claims against LCCPV must be deemed as grounded in
professional negligence and, thus, subject to the protections of NRS Chapter 41A.

In Fierle v. Perez, 219 P. 3d 906, 910-11 (2009), this Court cited, quoted and relied on

NRS 89.060 and NRS 89.220 in holding that NRS Chapter 41A provisions --- specifically, NRS

4851-3321-5088 1 15

APP043
000015

000015



© o0 ~N oo o b~ O w N

910000
[NCRNEN CHE SR S S S O R S N e = T T T i o e
©® N o O B W N P O © 0o N o o b~ W N -, O

LEWIS
BRISBOIS

000016

41A.071’s affidavit requirement for “medical malpractice or dental malpractice” actions — applies
to malpractice actions against a professional medical corporation and professional negligence
actions against a provider of health care alleging inter alia negligent supervision. Thus, the
argument that NRS Chapter 41A provisions do not protect LCCPV fails regardless of whether
plaintiff’s claims are characterized as being for medical malpractice or for professional
negligence. Plaintiff asserted four causes of action in her Complaint: 1) Abuse/neglect of an older
person; 2). Wrongful Death by the Estate; 3). Wrongful Death by Plaintiff; and 4) Bad Faith.
Thus, Plaintiff cannot in good faith argue that her claims against LCCPV are anything but covered
by NRS Chapter 41A as each of her claims stem from the one act by the nurse of administering
Morphine and then the subsequent follow-up by the nursing personnel. Even Plaintiff’s Bad Faith
cause of action, which will be addressed below, is a professional negligence claim masquerading
as a contract claim.

Specifically, in Fierle, Justice Pickering agreed that NRS 41A.071’s affidavit requirement
applies to malpractice actions against a medical corporation and for negligent supervision, but
dissented from the Court’s holding that it also applies to all professional negligence claims,
asserting that medical malpractice is a type of professional negligence such that the professional
negligence statutes apply to medical malpractice but the reverse is not true, i.e. the malpractice
statutes do not apply to all professional negligence actions. Fierle, 219 P. 3d at 914-16. In Egan
v. Chambers, 299 P. 3d 364 (2013) this Court essentially adopted Justice Pickering’s position in
Fierle, holding that NRS 41A. 071 does not apply to professional negligence claims against a
provider of health care not covered by the malpractice statute and overruled Fierle, but only “in
part.”

As other states have recognized, there is no common law respondeat superior liability for

entities such as LCCPV, since such entities cannot be licensed to practice medicine and thus
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cannot control professional decision making. See., e.g. Harper ex rel. Al-Harmen v. Denver
Health, 140 P. 3d 273(Colo. App. 2006); Daly v. Aspen Center for Women’s Health, 134 P. 3d
450 (Colo. App. 2006). The same rationale precludes an entity from being liable for inadequate
training or supervision. Rather, this matter is controlled by statute in each state under what has
come to be known as the “corporate practice of medicine” doctrine. Id.

The Nevada Supreme Court has never expressly addressed the “corporate practice of
medicine” doctrine, but the Nevada Attorney General has twice opined that in Nevada, the doctrine
limits medical professionals to practicing through entities and associations formed pursuant to
NRS Chapter 89 (with exceptions not relevant to our case). See Nev. AGO 2002-10 (2002). Thus,
LCCPV did not — and legally could not — do anything that injured plaintiff; LCCPV acts through
its licensed personnel and does not, itself, practice medicine. Id. Therefore, any argument that
improper care was rendered can only be based upon a nurse’s actions as LCCPV cannot, itself,
render care.

The Nevada Supreme Court recently addressed a similar issue in Zhang v. Barnes, Dkt. No.
67219. See Order attached hereto as Exhibit B. In Barnes the question was whether Nevada
Surgery & Cancer Care (NSCC), which employed the co-Defendant surgeon Dr. Zhang, was
covered under the damages cap in 41A.035 even though it did not fall under the definition of a
“provider of healthcare.” The Court held as follows:

“In cases such as this, when a negligent hiring, training, and supervision
claim is based upon the underlying negligent medical treatment, the
liability is coextensive. Negligent hiring, training, and supervision claims
cannot be used as a channel to allege professional negligence against a
provider of healthcare to avoid the statutory caps on such actions. While a
case-by-case approach is necessary because of the inherent factual
inquiry relevant to each claim, it is clear to us, in this case, that the
allegations against NSCC were rooted in Zhang’s professional
negligence. Thus, Barnes’ negligent hiring, training, and supervision
claim is subject to the statutory caps under NRS 41A.035.”

4851-3321-5088 1 17
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Ex. B, at 17-18 (emphasis added).

The present case is even more straightforward than Barnes because Plaintiff did not allege
negligence hiring, supervision, or training against LCCPV; rather, Plaintiff asserted causes of
action that inherently require a finding of professional negligence on the part of a nurse if there is
to be liability on the part of LCCPV. Therefore, the claims against LCCPV are straight forward
vicarious liability claims and any liability on the part of LCCPV would be rooted in the nurses’
alleged misconduct. As such, the allegations against LCCPV are derivative of the claims against
the nurses and must fall under the protections of NRS Chapter 41A. NRS 41A.071 stands for the
proposition that a Complaint that makes allegations of professional negligence must be
accompanied by an affidavit of merit. If it is not, the Complaint must be dismissed and leave to
amend is not provided as the Complaint is void ab initio. See Fierle v. Perez, 219 P. 3d 906,
(2009). Indeed, two departments in this District have found similarly that the provisions of NRS
Chapter 41A must apply to an employer when the employer’s negligence is derivative of the
professional negligence of its employee. See Orders, attached hereto as Exhibit C.

Specifically, Judge Tao in Estate of Willard Ferhat, et al, v. TLC Long Term Care, LTd.,

Case No. A562984, addressed this very issue of applying NRS Chapter 41A’s protections to a
skilled nursing facility. The only defendant in that matter from TLC Long Term Care, a skilled
nursing facility. Judge Tao noted that “improper administration of prescription drugs and the
alleged failure to diagnose and treat a medical condition are acts that unequivocally fall within the
scope of medical malpractice.” See Order, attached hereto as Exhibit D, at 19, §61. Judge Tao
further determined that the allegations against the employees who were nurses or physicians
would indisputably require an expert affidavit for support under NRS 41A.017. Id. at 20, 163.
Therefore, given that the Plaintiff’s Complaint dis not name those individuals, but only named the

skilled nursing facility that employed them, a determination whether the provisions of NRS
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Chapter 41A applied to the cause of action against the employer was necessary. The Court
recognized that while the definition of “providers of healthcare” did not include “facilities for
skilled nursing,” there was no specific exclusion for claims brought vicariously against employers
of physicians and nurses. Id., at 20, 1166-67. This is still the case. Based upon that ambiguity, the
Court looked to the intent of NRS Chapter 41A. The Court found as follows:

“It appears logical to the Court that the fundamental legislative
purposes of NRS Chapter 41A would be defeated if a plaintiff could
circumvent the affidavit requirement by simply omitting the
physicians or nurses who actually committed the malpractice from the
complaint and yet lodge the very same allegations vicariously against
the employer of those physicians and nurses. In most cases, the
employer would likely respond by filing a third-party claim for indemnity
or contribution against those doctors or nurses, with the practical result
that those doctors and nurses would end up as defendants in the lawsuit
without any affidavit ever having been filed by the plaintiff. Such a result
would be absurd and illogical and would provide a considerable loophole
through which a plaintiff could easily circumvent both the letter and spirit
of the affidavit requirement. As the Supreme Court noted in Fierle, courts
must consider ‘the policy and spirit of the law and will seek to avoid an
interpretation that leads to an absurd result™

Id., at 21, 168 (internal citations omitted) (emphasis added).

The scenario that was presented to Judge Tao in the Ferhart case is the exact situation that
is presented to this Court at present; whether Plaintiff will be allowed to circumvent the affidavit
requirement because she did not name any of the nurses at LCCPV as defendants even though her
causes action are very clearly based upon nursing negligence and the sole basis of liability on the
part of LCCPV is the “improper administration of prescription drugs and the alleged failure to
diagnose and treat a medical condition.” Id., at 19, 161. There can be no other conclusion but that
the provisions of NRS Chapter 41A must apply to LCCPV upon that basis.

Plaintiff will attempt to argue that her fourth cause of action for Bad Faith is a contract-

based claim and, therefore, cannot be subject to NRS Chapter 41A. However, that analysis is

4851-3321-5088 1 19

APPO47
000019

000019



© o0 ~N oo o b~ O w N

020000
S N N R N I N N N S T T i o e
©® N o O B W N B O © 0 N oo o~ W N B, O

LEWIS
BRISBOIS

000020

mistaken. Plaintiff alleges that there was an agreement between LCCPV and Curtis that was
somehow breached when Ms. Curtis was allegedly injured. However, as was true for all of
Plaintiff’s other claims, her allegations are rooted in professional negligence.

In State Farm Mut. Auto. Ins., Co. v. Wharton, the Nevada Supreme Court held:

In determining whether an action is on the contract or in tort, we deem it
correct to say that it is the nature of the grievance rather than the form of
the pleadings that determines the character of the action. If the complaint
states a cause of action in tort, and it appears that this is the
gravamen of the complaint, the nature of the action is not changed by
allegations  in regard to the existence of or breach of a contract. In
other words, it is the object of the action, rather than the theory upon
which recovery is sought that is controlling.

State Farm Mut. Auto. Ins., Co. v. Wharton, 88 Nev. 183, at 186; 495 P.2d 359, at 361

(1972)(citations omitted)(emphasis added); see also Hartford Ins. Statewide Appliances, 87 Nev.

195, 197, 484 P.2d 569, 571 (1971)(explaining that the object of the action, rather than the legal
theory under which recovery is sought, governs when determining the type of action for statute of
limitations purposes). Other jurisdictions are in accord. Specifically, California Courts have held
that:

A plaintiff may not, however, circumvent the statute of limitations merely
by pleading an action which is in substance a tort as a contract. It is settled
that an action against a doctor arising out of his negligent treatment is an
action sounding in tort and not one based upon a contract.

Christ v. Lipsitz, 99 Cal.App.3d 894, 899, 160 Cal. Rptr. 498, 501 (1979)(held that the

plaintiff’s cause of action for breach of contract arises solely from the physician’s alleged

negligent vasectomy and sounds in tort); See also Bellah v. Greenson, 81 Cal.App.3d 614, 625,

146 Cal.Rptr. 535, 542 (1978) (plaintiff’s “negligent breach of contract” claim against physician
sounded in tort not contract).
The Nevada Supreme Court more recently took up a case with a similar set of facts. In

Alvarez v. Garcia (Eighth Judicial District Court, Case No. A533914), Plaintiff alleged that the

Defendant Physician negligently and tortiously injected saline into her breasts without her consent

4851-3321-5088 1 20
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during a liposuction procedure. Plaintiff’s Complaint alleged both tort-based causes of action for,
amongst other things, Negligence and Medical Malpractice, while also pleading contract-based
causes of action based upon the same tortious conduct. Defendants moved for judgment as a
matter of law on Plaintiff’s contract-based causes of action (after Plaintiff’s tort-based causes of
action were dismissed on the basis that the Statute of Limitations had expired) arguing that
Plaintiff’s “contract” claims did not sound in contract, but rather sounded in tort and, therefore,
were also barred by the applicable Statute of Limitations. The District Court denied Defendants’
Motion for Summary Judgment and, subsequently, the Defendants filed an Emergency Writ with
the Nevada Supreme Court arguing, in part, that denial of Defendants’ Motion for Summary
Judgment, thereby erroneously extending the applicable statute of limitations, was an improper

decision warranting the issuance of a Writ. See Garcia v. Eighth Judicial District Court of the State

of Nevada In and For the County of Clark, et al. (Nevada Supreme Court, Docket N0.58686). The

Nevada Supreme Court agreed with the Defendants and issued a Writ of Mandamus on November
22, 2011, dismissing Plaintiff’s case as to all Defendants. See Writ, attached hereto as Exhibit E.

Specifically, the Nevada Supreme Court stated:

The district court also was required to grant Garcia’s motion for summary
judgment. Alvarez alleged claims for breach of contract and breach of the
implied covenant of good  faith and fair dealing; however, the basis
for her claims are the saline injections that are  also the basis for her
tort claims. Alvarez argues that the informed consent for that she signed,
but that Dr. Garcia did not sign, was a contract for her liposuction
procedure. In determining whether an action is on a contract or in tort,
this court looks at the nature of the grievance to determine the
character of the action, not the form of the pleadings. “It is settled that an
action against a doctor arising our of his negligent treatment of a patient is
an action sounding in tort and not one based upon a contract. Accordingly,
Alvarez’s breach of contract claims sound in tort, and are subject to a two-
year statute of limitation.

(emphasis added).

As such, while Plaintiff attempts to style her Bad Faith claim as one based upon a breach
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of an alleged contract, the basis for her claim is the Morphine injection and negligent nursing care.
That is the very definition of a professional negligence claim.

As Plaintiff did not file her Complaint against LCCPV with an accompanying affidavit, her
Complaint must be dismissed in its entirety. Such a determination is supported by jurisprudence
from this District Court as well as the Nevada Supreme Court, as cited herein.

V.
CONCLUSION
Based upon the foregoing, Defendants respectfully request this Honorable Court grant this

Motion for Summary Judgment and dismiss Plaintiff’s claims in their entirety without leave to

amend.
DATED this 10" day of August, 2018
LEWIS BRISBOIS BISGAARD & SMITH LLP
By /sl Amanda Brookhyser
S. BRENT VOGEL
Nevada Bar No. 006858
AMANDA J. BROOKHYSER
Nevada Bar No. 11526
6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118
Tel. 702.893.3383
Attorneys for Defendants South Las Vegas
Medical Investors LLC dba Life Care Center of
South Las Vegas fka Life Care Center of Paradise
Valley, South Las Vegas Investors, LP, Life Care
Centers of America, Inc., Carl Wagner,
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Estate of MARY CURTIS, deceased; LAURA

Electronically Filed
02/02/2017 03:42:58 PM

comp O 2 -
MICHAEL D. DAVIDSON, ESQ. t

Nevada Bar No. 000878

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail: mdavidson@klnevada.com

-and-

CLERK OF THE COURT

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice Pending
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scoitsdale, Arizona 85260

Telephone:  (602) 553-4552

Facsimile: (602) 553-4557

E-Mail: Melanie@wilkesmchugh.com
Attorneys for Plaintiffs
DISTRICT COURT
CLARK COUNTY, NEVADA

* %k

CASE NO. A-17-750520-C

LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs,

DEPTNO. XXIII

COMPLAINT FOR DAMAGES

1. Abuse/Neglect of an Older
SOUTH LAS VEGAS MEDICAL Person

VS.

INVESTORS, LLC dba LIFE CARE CENTER 2. Wrongful Death by Estate
OF SOUTH LAS VEGAS f/k/a LIFE CARE 3. Wrongful Death by Individual
CENTER OF PARADISE VALLEY; SOUTH 4. Bad Faith Tort

LAS VEGAS INVESTORS LIMITED
PARTNERSHIP; LIFE CARE CENTERS OF
AMERICA, INC.; BINA HRIBIK PORTELLO,
Administrator; CARL WAGNER,
Administrator; and DOES 1-50, inclusive,

Defendants,

Plaintiffs Estate of Mary Curtis, deceased; Laura Latrenta, as Personal Representative of
the Estate of Mary Curtis; and Laura Latrenta, individually, by and through their attorneys of

record, Kolesar & Leatham and Wilkes & McHugh, P.A., hereby submit this Complaint against
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Defendants South Las Vegas Medical Investors, LLC dba Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley; South Las Vegas Investors Limited Partnership; Life
Care Centers of America, Inc,; Bina Hribik Portello; Carl Wagner; and Does 1 to 50, inclusive,
and allege as follows:

GENERAL ALLEGATIONS

1. Decedent Mary Curtis suffered significant physical injury while a resident at Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley and ultimately a
painful death. At all times relevant she resided in the city of Las Vegas in the County of Clark,
Nevada and was an “older person” under N.R.S. § 41.1395. Ms. Curtis died on March 11, 2016
in Las Vegas, Nevada.

2. At all times material Plaintiff Laura Latrenta was a natural daughter and surviving
heir of Ms. Curtis. At all relevant times she was an individual and resident of Harrington Park,
New Jersey.

3. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendant South Las Vegas Medical Investors, LLC dba Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley was a limited liability company duly authorized,
licensed, and doing business in Clark County, Nevada and was at all relevant times in the
business of providing care to residents while subject to the requirements of federal and state law,
located at 2325 E. Harmon Ave., Las Vegas, NV 89119.

4. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendants Life Care Centers of America, Inc.; South Las Vegas Investors Limited Partnership;
South Las Vegas Medical Investors, LLC; and Does 1 through 25, and each of them, were and
are owners, operators, and managing agents of South Las Vegas Medical Investors, LLC dba
Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley, such that they
controlled the budget for said Defendant which impacted resident care, collected accounts
receivable, prepared audited financial statements, contracted with various vendors for services,
and provided direct oversight for said Defendants in terms of financial and patient care

responsibility.
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5. Plaintiffs are informed ar;d believe and thereon allege that at all relevant times
Defendants Bina Hribik Portello and Carl Wagner were and are administrators of Life Care
Center of South Las Vegas f/k/a Life Care Center of Paradise Valley.

6. Plaintiffs are informed and believe and thereon allege that Defendants Does 26
through 50 are other individuals or entities that caused or contributed to injuries suffered by Ms.
Curtis as discussed below. (Hereinafler “Defendants” refers to South Las Vegas Medical
Investors, LLC dba Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise
Valley; South Las Vegas Investors Limited Partnership; Life Care Centers of America, Inc.; Bina
Hribik Portello; Carl Wagner; and Does 1 through 50.)

7. Plaintiffs will ask leave of Court to amend this Complaint to show such true
names and capacities of Doe Defendants when the names of such defendants have been
ascertained. Plaintiffs are informed and believe and thereon allege that each defendant
designated herein as Doe is responsible in some manner and liable herein by reason of
negligence and other actionable conduct and by such conduct proximately caused the injuries
and damages hereinafter further alleged.

8. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendants and each of them were the agents, servants, employees, and partners of their co-
Defendants and each of them; and that they were acting within the course and scope of
employment. Each Defendant when acting as principal was negligent in the selection, hiring,
training, and supervision of each other Defendant as its agent, servant, employee, and partner.

9. Every fact, act, omission, event, and circumstance herein mentioned and
described occurred in Clark County, Nevada, and each Defendant is a resident of Clark County,
has its principal place of business in Clark County, or is legally doing business in Clark County.

10. Each Defendant, whether named or designated as Doe, was the agent, servant, or
employee of each remaining Defendant. Each Defendant acted within the course and scope of

such agency, service, or employment with the permission, consent, and ratification of each co-

Defendant in performing the acts hereinafter alleged which gave rise to Ms. Curtis’s injuries. ‘

/117 :
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FIRST CAUSE OF ACTION — ABUSE/NEGLECT OF AN OLDER PERSON
(Abuse/Neglect of an older person by the Estate of Mary Curtis against all Defendants)

11.  Plaintiffs hereby incorporate the allegations in all the foregoing paragraphs as
though set forth at length herein.

12.  Mary Curtis was born on 19 December 1926 and was therefore an “older person”
under N.R.S. § 41.1395. R

13.  On approximately 2 March 2016 Ms. Curtis was admitted to Life Care Center of
South Las Vegas f/k/a Life Care Center of Paradise Valley, a nursing home, for care and
supervision. Defendants voluntarily assumed responsibility for her care and to provide her food,
shelter, clothing, and services necessary to maintain her physical ;md mental health.

14. Upon entering Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley Ms. Curtis’s past medical history included dementia, hypertension, COPD, and
renal insufficiency. She had been hospitalized after being found on her bathroom ﬂoor on 27
February 2016; during her hospitalization it was determined that she would not be able to return
to her previous living situation and so following her hospital course she was transferred to Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley for continuing
subacute and memory care.

15. During her Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Vglley residency Ms. Curtis was dependent on staff for her basic needs and her
activities of daily living.

16. Defendants knew that Ms. Curtis relied on them for her basic needs and that
without assistance from them she would be susceptible to injury and death.

17. Despite Defendants’ notice and knowledge of Ms. Curtis’s fall risk they permitted
her to fall (causing her injuries) shortly after she entered Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley.

18. Despite Defendants’ notice and knowledge that Ms. Curtis was de}‘Jendent on
them for proper medication administration, they on 7 March 2016 administered to her a dose of

morphine prescribed to another resident. Ms. Curtis was not prescribed morphine.
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19.  Despite Defendants’ notice and knowledge that they had wrongly administered
morphine to Ms. Curtis, they failed to act timely upon that discovery, instead retaining Ms.
Curtis as a resident until 8 March 2016.

20.  Defendants eventually called 911 and emergency personnel transported Ms.
Curtis to Sunrise Hospital, where she was diagnosed with anoxic brain encephalopathy. She was
later transferred to Nathan Adelson Hospice on 11 March 2016 and died shortly thereafter.

2l.  Ms. Curtis’s death certificate records that her immediate cause of death was
morphine intoxication.

22.  As aresult of Defendants’ failures and conscious disregard of Ms. Curtis’s life,
health, and safety, she suffered unjustified pain, injury, mental anguish, and death.

23.  The actions of Defendants and each of them were abuse under N.R.S. §
41.1395(4)(a) and neglect under N.R.S. § 41.1395(4)(c).

24.  Defendants’ failures were made in conscious disregard for Ms. Curtis’s health and
safety and they acted with recklessness, oppression, fraud, or malice in commission of their
neglect or abuse of Ms. Curtis.

25.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal
representative is entitled to recover double her actual damages under N.R.S. § 41.1395.

26.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal
representative is entitled to attorney fees and costs under N.R.S. §41.1395.

27. Despite Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for her basic needs and safety, they willfully and deliberately ignored and failed to avoid
the substantial risk and probability that she would suffer injury and death, so that Plaintiff is
entitled to punitive damages under N.R.S. § 42.001.

28. As a direct and proximate result of Defendants’ willful negligence and intentional
and unjustified conduct, Ms. Curtis suffered significant injuries and death. Defendants’ conduct
was a direct consequence of the motive and plans set forth herein, and Defendants are guilty of
malice, oppression, recklessness, and fraud, justifying an award of punitive and exemplary

damages.
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SECOND CAUSE OF ACTION
(Wrongful Death by the Estate of Mary Curtis against all Defendants)

29.  Plaintiff re-alleges and incorporates by reference the allegations in the foregoing
Qaragraphs as though fully set forth herein.

30. Defendants, their staff, and employees, in caring for Ms. Curtis, had a duty to
exercise the level of knowledge, skill, and care of those in good standing in the community.

31.  Defendants had a duty to properly train and supervise their staff and employees to ;
act with the level of knowledge, skill, and care of nursing homes in good standing in the .
community.

32. Defendants and their agents and employees breached their duties to Ms. Curtis
and were negligent and careless in their actions and omissions as set forth above.

33.  As a direct and proximate result of Defendants’ breaches Ms. Curtis died on 11
March 2016 in Las Vegas, Nevada. ‘ .

34. As a direct and legal result of Ms. Curtis’s death, her estate’s personal
representative is entitled to maintain all actions on her behalf and is entitled under N.R.S. §
41.08S to recover special damages, including medical expenses incurred by Ms. Curtis before her
death, as well as funeral and burial expenses according to proof at trial.

35. Despite Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for her basic needs and safety, they willfully and deliberately ignored and failed to avoid
the substantial risk and probability that she would suffer injury and death, so that Plaintiff is also
entitled to punitive damages under N.R.S. § 42.001.

THIRD CAUSE OF ACTION
(Wrongful Death by Laura Latrenta individually against all Defendants)

36. Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

37.  Plaintiff Laura Latrenta is a surviving daughter and natural heir of Mary Curtis.

38. Defendants, their staff, and employees, in caring for Ms. Curtis, had a duty to

exercise the level of knowledge, skill, and care of those in good standing in the community.
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39.  Defendants had a duty to properly train and supervise their staff and employees to
act with the level of knowledge, skill, and care of those in good standing in the community.

40. Defendants, and their agents and employees, breached their duties to Ms. Curtis
and were negligent and careless in their actions and omissions as set forth above.

41.  As a direct and proximate result of Defendants’ breaches Ms. Curtis died on 11
March 2016 in Las Vegas, Nevada.

42, Before her death, Ms. Curtis was a faithful, loving, and dutiful mother to her
daughter Laura Latrenta.

43.  As a further direct and proximate result of Defendants’ negligence Plaintiff Laura
Latrenta has lost the love, companionship, comfort, affection, and society of her mother, all to
her general damage in a sum to be determined according to proof. ’

44.  Under N.R.S. § 41.085 Plaintiff Laura Latrenta is entitled to recover pecuniary
damages for her grief, mental anguish, sorrow, physical pain, lost moral support, lost
companionship, lost society, lost comfort, and mental and physical pain and suffering.

FOURTH CAUSE OF ACTION

(Bad Faith Tort by the Estate of Mary Curtis against all Defendants)

45, Plaintiffs re-allege and incorporate‘ by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

46. A contract existed between Mary Curtis and Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley.

47, The contract, like every contract, had an implied covenant of good faith and fair
dealing. _

48. Mary Curtis’s vulnerability and dependence on Defendants created a special
relationship between her and Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley.

49, Mary Curtis’s vulnerability and dependence on Defendants meant that she had a
special reliance on Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise
Valley.
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50.  Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley’s
betrayal of this relationship goes beyond the bounds of ordinary liability for breach of contract
and results in tortious liability for its perfidy.

51.  Defendants’ perfidy constitutes malice, oppression, recklessness, and fraud,

justifying an award of punitive and exemplary damages.

52.  Wherefore, Plaintiffs pray for judgment against ail Defendants and each of them

as follows:

o mmuy oW »

premises.

For compensatory damages in an amount in excess of $10,000;
For special damages in an amount in excess of $10,000;

For punitive damages in an amount in excess of $10,000:

For reasonable attorney’s fees and costs incurred herein;

For additional damages pursuant to NRS Chapter 41;

For pre-judgment and post judgment interest; and

For such other and further relief as the Court may deem just and proper in the

DATED this ¥ day of February, 2017,

2301862 (9770-1)
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By 4///4%

. MICHAEL D. DAVIDSON, EsQ.

Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

-and-

MELANIE L. BossIE, ESQ. - Pro Hac Vice
Pending

WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Attorneys for Plaintiffs
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IN THE SUPREME COURT OF THE STATE OF NEVADA

REN YU ZHANG, M.D.;: AND NEVADA No. 67219
SURGERY AND CANCER CARE, LLP,

ANEVADA LIMITED PARTNERSHIP, FILED
Appellants/Cross-Respondents,

vs. SEP 12 2016
DILLON MATHEW BARNES,

Respondent/Cross-Appellant. CLERK GF SUPRENE COURT

DEPUTY CLERK

ORDER AFFIRMING IN PART, REVERSING IN PART, AND
REMANDING
This is an appeal and cross-appeal from an amended judgment
on a jury verdict in a medical malpractice action and from an order
denying a motion for judgment as a matter of law or a new trial. Eighth
Judicial District Court, Clark County; James M. Bixler, Judge.
| I
In May 2012, respondent/cross-appellant Dillon Barnes sued
appellant/cross-respondent Dr. Ren Yu Zhang and his employer,
appellant/cross-respondent Nevada Surgery and Cancer Care, LLP
(NSCC), for medical malpractice and negligent hiring, training, and
supervision, after a surgery left Barnes with severe burns. A jury found in
favor of Barnes, awarding him $2,243,988 in damages, of which
$2,000,000 consisted of noneconomic damages for past and future pain and
suffering. Barnes sued others, including the hospital at which the surgery
took place, but settled with them before trial.
A series of post-judgment motions followed entry of judgment

on the jury verdict. Through a post-trial juror interview, defense counsel
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discovered that an insurance declaration page showing Zhang’s
$1,000,000/$3,000,000 policy limits was inadvertently included as part of
an exhibit the jury reviewed. Zhang and NSCC moved for a new trial on
this basis. |

In addition to moving for a new trial, Zhang and NSCC moved
for judgment as a matter of law (JMOL) under NRCP 50(b) and to conform
the verdict to the law pursuant to NRCP 59(e). The motion for JMOL
disputed the imposition of liability on NSCC, while the motion to conform
sought to apply the $350,000 cap on noneconomic damages to both Zhang
and NSCC and to offset sums Barnes received from settlements. The
district court denied the motions for new trial and JMOL. It applied the
$350,000 statutory noneconomic damages cap to Zhang but not NSCC and
applied settlement and collateral source offsets. As a result of these
rulings, the district court entered an amended judgment awarding Barnes
$411,579.09 from Zhang and $1,243,988.00 from NSCC.

II.

Zhang and NSCC appeal several substantive issues, including
whether the prejudicial insurance information the jury accidentally
received warrants a new trial, whether a professional medical association
such as NSCC can claim the benefit of the $350,000 cap on noneconomic
damages provided in NRS 41A.035, and whether appellants/cross-
respondents are entitled to settlement offsets. In his answering brief and
cross-appeal, Barnes raises two procedural challenges that must be
addressed first because, if we credit either challenge; it may eliminate in

whole or in part the substantive issues presented on appeal.
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A

Barnes challenges the timeliness of Zhang and NSCC’s post-
trial motions, arguing that EDCR 8.06(c) prohibits parties from extending
service by three days for mail or electronic means when filing a motion for
a new trial. The language in EDCR 8.06(c) is more restrictive than its
counterpart, NRCP 6(e). There is no restrictive language in NRCP 6(e)
that would exclude certain types of motions from adding three days for
electronic service. Cf. Winston Prods. Co. v. DeBoer, 122 Nev. 517, 524,
134 P.3d 726, 731 (2006) (“[W]e hold that the 10-day time period for filing
motions for judgment as a matter of law and for a new trial should be
calculated first under NRCP 6(a), excluding intermediate Saturdays,
Sundays and nonjudicial days. If service was made by mail or electronic
means, 3 days should thereafter be added pursuant to NRCP 6(e).”).
Under NRCP 83, local rules may “not [be] inconsistent with these rules.”
Thus, NRCP 6(e) controls. See W. Mercury, Inc. v. Rix Co., 84 Nev. 218,
222-23, 438 P.2d 792, 795 (1968) (“The district courts have rule-making
power, but the rules they adopt must not be in conflict with the Nevada
Rules of Civil Procedure.” (footnote omitted)). Accordingly, Zhang and
NSCC’s post-trial motions were timely.

B.

Barnes also challenges as procedurally defective NSCC’s
argument that the district court erred in denying its NRCP 50(b) renewed
motion for JMOL on Barnes’ claim of negligent hiring, training, and
supervision. This court reviews an order under either NRCP 50(a) or 50(b)
de novo. Nelson v. Heer, 123 Nev. 217, 223, 163 P.3d 420, 425 (2007).
Before trial, NSCC moved for summary judgment under NRCP 56 on

Barnes’ claim of negligent hiring, training, and supervision, which the
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district court denied. At the close of Barnes’ case-in-chief, NSCC moved
for JMOL under NRCP 50(a) as to punitive damages, but did not mention
the negligent hiring, training, and supervision claim. Post-trial, NSCC
filed an NRCP 50(b) motion for JMOL on the neéligent hiring, training,
and supervision claim, which Barnes challenged as procedurally deficient
in that NSCC did not move for JMOL under NRCP 50(a) as to that claim.
The district court did not address the procedural issue and denied the
NRCP 50(b) motion on the merits. On appeal, Barnes contends that,
despite NSCC’s motion for summary judgment, NSCC’s failure to move for
JMOL during trial under NRCP 50(a) on the issue of negligent hiring,
training, and supervision precluded its post-trial NRCP 50(b) motion on
that issue.

Under NRCP 50(b), a party “may renew its request for
judgment as a matter of law by filing a motion no later than 10 days after
service of written notice of entry of judgment.” A party must make the
same arguments in its pre-verdict NRCP 50(a) motion as it does in its
post-verdict NRCP 50(b) motion. See Price v. Sinnoit, 85 Nev. 600, 607,
460 P.2d 837, 841 (1969) (“It is solidly established that when there is no
request for a directed verdict, the question of the sufficiency of the
evidence to sustain the verdict is not reviewable. A party may not gamble
on the jury's verdict and then later, when displeased with the verdict,
challenge the sufficiency of the evidence to support it.” (citations omitted)).
A pretrial motion for summary judgment is not a substitute for the NRCP
50(a) motion needed to preserve issues for review in a NRCP 50(b)
renewed motion for judgment as a matter of law. See, e.g., Jones ex rel.
United States v. Mass. Gen. Hosp., 780 F.3d 479, 488-89 (1st Cir. 2015)
(rejecting the argument that “a party satisfies Rule 50(b) by raising the
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same.grounds in his pretrial motion for summary judgment under Rule 56,
and consequently, no separate Rule 50(a) motion is required’ (internal
quotations and alterations omitted)); Sykes v. Anderson, 625 F.3d 294, 304
(6th Cir. 2010) (“[E]ven if a defendant raises .qualiﬁed immunity at
summary judgment, the issue is waived on appeal if not pressed in a Rule
50(a) motion.” (alteration in original) (quoting Parker v. Gerrish, 547 F.3d
1, 12 (1st Cir. 2008)); Sharp Structural, Inc. v. Franklin Mfg., Inc., 283 F.
App’x 585, 588 (9th Cir. 2008) (‘[R]aising an issue in a motion for
summary judgment is not sufficient to preserve it for review in a Rule
50(b) motion unless the argument is reiterated in a Rule 50(a) motion.”).
Though some courts have recognized an exception to the rule
that motions for summary judgment do not serve as a basis for a Rule
50(b) motion, the exception is limited to motions for summary judgment
that present pure issues of law. See, e.g., Frank C. Pollara Grp., LLC v.
Ocean View Inv. Holding, LLC, 784 F.3d 177, 185 (3d Cir. 2015) (“There is
an exception to this general rule, however, for an order denying summary
judgment on a ‘purely legal issue’ capable of resolution ‘with reference only
to undisputed facts.” (quoting Ortiz v. Jordan, 562 U.S. 180, 190 (2011)));
Varghese v. Honeywell Int’l], Inc., 424 F.3d 411, 423 (4th Cir. 2005)
(recognizing that some courts have allowed an exception for “appeals from
a denial of summary judgment after a trial where the summary judgment
motion raised a legal issue and did not question the sufficiency of the
evidence”). Both in its motion for summary judgment and in its NRCP
50(b) motion, NSCC challenged the sufficiency of the evidence to establish
Barnes’ claim of negligent hiring, training, and supervision. Thus,
because these issues are fact-based, even applying the exception for pure

questions of law that some federal courts have made, NSCC's pretrial
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motion for summary judgment does not excuse its failure to move for
JMOL under NRCP 650(a). Though the district court should have denied
the NRCP 50(b) motion for its procedural defect instead of addressing it on
the merits, the district court reached the correct résult in denying JMOL,
so we affirm its decision in that respect. See Saavedra-Sandoval v. Wal-
Mart Stores, Inc., 126 Nev. 592, 599, 245 P.3d 1198, 1202 (2010).

C.

Zhang and NSCC argue that a new trial is warranted based on
testimony mentioning Zhang had malpractice insurance and the
inadvertent submission to the jury of Zhang’s insurance declaration page.
“This court reviews a district court’s decision to grant or deny a motion for
a new trial for an abuse of discretion.” Gunderson v. D.R. Horton, Inc.,
130 Nev., Adv. Op. 9, 319 P.3d 606, 611 (2014). A district court may, in its
discretion, order a new trial if there has been “plain error or manifest
injustice,” which exists “where ‘the verdict or decision strikes the mind, at
first blush, as manifestly and palpably contrary to the evidence.” Kroeger
Props. & Dev., Inc. v. Silver State Title Co., 102 Nev. 112, 114, 715 P.2d
1328, 1330 (1986) (quoting Price, 85 Nev, at 608, 460 P.2d at 842).

In this case, the first two references to insurance occurred
with NSCC’s own witness, Dr. Stephanie Wishnev, who mentioned
insurance twice in a general way while discussing how physicians become
qualified for employment at NSCC. The third reference to insurance
occurred with Barnes’ expert, Dr. Stephen McBride. During direct
examination, . Barnes’ counsel asked McBride to list everything he
reviewed in forming his opinion. McBride listed over 60 documents,
including “Dr. Zhang’s insurance policy.” Although Zhang and NSCC
immediately approached the bench, asking for a mistrial, which the

6
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district court ultimately denied, both parties and the district court
recognized that a limiting instruction may draw more attention to the fact
that Zhang had malpractice insurance and, thus, decided against the
instruction. However, the district court admorﬁshed counsel and the
witness to omit all references to insurance.

Also, pre-trial, the parties stipulated to admit a number of
exhibits, some of which were voluminous. Among those exhibits was
Zhang's hospital credentialing file, which apparently included as an
attachment an insurance declaration page showing Zhang had malpractice
insurance. This exhibit was submitted to the jury and, by inadvertence,
neither party noticed the insurance declaration page. After Zhang's
counsel discovered the existence of the insurance declaration page in a
post-trial interview with jurors, she supplemented her motion for a new
trial with a declaration from a juror that, during deliberations, the juror
saw the insurance information with the policy limits. When ruling on
Zhang’s motion for a new trial, the district court made a specific finding of
fact that the insurance declaration page was admitted into evidence and it
showed that Zhang had a policy limit of $1,000,000. Nevertheless, the
district court denied Zhang’s motion for a new trial, concluding in part
that Zhang and NSCC had relied on the credentialing file during trial,
they received a fair trial, and “[t]here was no accident or surprise which
ordinary prudence could not have guarded against. Both parties were
given the opportunity to review the evidence binders that were given to
the jury.”

We conclude that the few references to insurance—two of
them to the concept of insurance generally and one specific to Zhang—do

not rise to the level of prejudice necessary to warrant a new trial. Cf.
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Silver State Disposal Co. v. Shelley, 105 Nev. 309, 313, 774 P.2d 1044,
1047 (1989) (allowing mention of insurance in voir dire because, “in an age
of mandatory automobile insurance, we recognize that even
unsophisticated jurors are often aware of the fact that insurance coverage
may exist and thus, some preiudice may be unavoidable” (footnote
omitted)); Stackiewicz v. Nissan Motor Corp. 100 Nev. 443, 453, 686 P.2d
925, 931 (1984) (citing Holden v. Porter, 405 F.2d 878 (10th Cir. 1969), for
the proposition that “mention of insurance coverage [is] not misconduct”).
The inadvertent submission to the jury of Zhang’s insurance
declaration page, on the other hand, had the potential to prejudice the
trial. As challengers to the district court’s decision, Zhang and NSCC
carried the burden to show that the district court abused its discretion in
denying their motion for a new trial. See Gunderson, 130 Nev., Adv. Op. 9,
319 P.3d at 611. On appeal, Zhang and NSCC failed to include exhibit 32,
Zhang's credentialing file, which contained the insurance declaration
page(s) the jury received. NRAP 30(d) provides, “Copies of relevant and
necessary exhibits shall be clearly identified, and shall be included in the
appendix as far as practicable.” Clearly, it was error for this exhibit to go
to the jury, but without the exhibit in the record on appeal, this court is
deprived of the opportunity to fully assess prejudice and, so, whether the
district court abused its discretion in denying a new trial on this basis.
Without the exhibit, this court cannot understand precisely what the jury
saw and how that information appeared in the context of the exhibit as a
whole. We therefore affirm the district court’s denial of Zhang and
NSCC’s motion for a new trial. See Cuzze v. Univ. & Cmty. Coll. Sys. of
Nev., 123 Nev. 598, 603, 172 P.3d 131, 135 (2007) (“When an appellant
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fails to include necessary documentation in the record, we necessarily
presume that the missing portion supports the district court’s decision.”).
D.
Of the $2,243,988 the jury awarded Barnes in damages,
$2,000,000 was for pain and suffering, which NRS 41A.011 denominates

)

“noneconomic damages.” NRS 41A.035 limits the noneconomic damages
recoverable in a professional negligence action to $350,000. The district
court applied the $350,000 cap to Zhang but not to NSCC, a ruling NSCC
appeals. Whether NRS 41A.035 limits NSCC'’s liability for noneconomic
damages to $350,000 as it does Zhang’s presents a question of law and
statutory interpretation that we review de novo. See Zohar v. Zbiegien,
130 Nev., Adv. Op. 74, 334 P.3d 402, 405 (2014).

As written before its amendment in 2015, NRS 41A.035
(2004) read as follows:

In an action for injury or death against a
provider of health care based upon professional
negligence, the injured plaintiff may ' recover
noneconomic damages, but the amount of
noneconomic damages awarded in such an action
must not exceed $350,000.

“Provider of health care” and “professional negligence” are both defined
terms. As written before their 2015 amendment, NRS 41A.017 (2011)

defined “provider of health care” to mean “a physician licensed under

'The 2015 amendments to NRS 41A.035 added the phrase
“regardless of the number of plaintiffs, defendants or theories upon which
liability may be based,” to the end of the sentence. 2015 Nev. Stat., ch.
439, § 3, at 2526. This amendment did not change NRS 41A.035; it
clarified it. See Tam v. Eighth Judicial Dist. Court, 131 Nev., Adv. Op. 80,
358 P.3d 234, 240 (2015).

9

000042

000042

000042



€¥0000

Surreme Counr
OF
Nevaoa

© 19474 S

chapter 630 or 633 of NRS, dentist, licensed nurse, dispensing optician,
optometrist, registered physical therapist, podiatric physician, licensed
psychologist, chiropractor, doctor of Oriental medicine, medical laboratory
director or technician, licensed dietitian or a liéensed hospital and its
employees,” while NRS 41A.015 (2004) defined “[p]rofessional negligence”
to mean “a negligent act or omission to act by a provider of health care in
the rendering of professional services, which act or omission is the
proximate cause of a personal injury or wrongful death. The term does not
include services that are outside the scope of services for which the

provider of health care is licensed or services for which any restriction has

{been imposed by the applicable regulatory board or-health care facility.”

NSCC argues that, as a professional medical association, its
liability is derivative from Zhang’s and, therefore, its liability should not
exceed his. Barnes counters that NSCC does not fit into the statutory
definition of “provider of health care” and that liability for negligent
hiring, training, and supervision is not “based upon professional
negligence.” As the claims in this case were for professional negligence
arising out of Zhang’s services, we agree with NSCC.

1.

On the question of applying NRS 41A.035 to a defendant-
doctor's professional medical association, this court confronted an
analogous issue in Flierle v. Perez, 125 Nev. 728, 219 P.3d 906 (2009),
overruled on other grounds in Egan v. Chambers, 129 Nev., Adv. Op. 25,
299 P.3d 364, 365, 367 (2013). Fierle addressed the expert affidavit
requirement in NRS 41A.071, rather than the cap on noneconomic
damages imposed by NRS 41A.035. Id. at 734-35, 219 P.3d at 910. Asin
this case, though, the plaintiff in Fierle argued that, while NRS Chapter
41A protected the defendant-doctor by requiring an expert affidavit, the
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statutes did not by their terms extend the protection to the doctor’s
professional medical corporation, whom the plaintiff had also sued. See id.
at 734, 219 P.3d at 910 (“Appellants argue that under these statutes an
affidavit from a medical expert is not requiréd in suits against a
professional medical corporation.”). At the time, NRS Chapter 41A
required an expert affidavit to support “an action for medical malpractice,”
see NRS 41A.071 (2002), while NRS 41A.009 (1985) defined “medical
malpractice” as “the failure of a physician, hospital or employee of a
hospital, in rendering services, to use the reasonable care, skill or
knowledge ordinarily used under similar circumstances.” 1985 Nev. Stat.,
ch. 620, § 4, at 2006 (emphasis added).? Recognizing that professional
medical entities were not mentioned in NRS 41A.009'’s list of persons who
could commit medical malpractice protected by NRS 41A.071’s affidavit
requirement, Fierle, 125 Nev. at 734, 219 P.3d at 910, we nonetheless
looked to NRS Chapter 89, addressing professional business associations,
and extended NRS Chapter 41A’s affidavit requirement to the doctor’s
professional medical corporation, equally with the doctor himself. Id. at
735, 219 P.3d at 910-11; see also id. at 741, 744, 219 P.3d at 914, 916
(Pickering, J., concurring and dissenting) (noting cases supporting the
extension of medical malpractice protections to a physician’s corporate
entity as well as the physician where the claim arises out of medical
treatment of a patient). In doing so, we stated “NRS Chapters 41A and 89

must be read in harmony” and that, so read, “the provisions of NRS

2The 2015 Legislature amended NRS 41A.071 to substitute
“professional negligence” for “medical malpractice” and repealed NRS
41A.009. See 2015 Nev. Stat., ch. 439, §§ 6, 12, at 2527, 2529.
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Chapter 41A must be read to include professional medical corporations.”
Id. at 735, 219 P.3d at 910-11.

At the time Fierle was decided, NRS 41A.071's affidavit
requirement only applied to “medical malpractice” rather than
“professional negligence” actions. See supra note 2. In addition to
requiring an affidavit to bring suit against a professional medical
corporation, Fierle equated “medical malpractice” with “professional
negligence,” using this logic to extend NRS 41A.071's affidavit
requirement to nurses and nurse practitioners. Id. at 736-38, 219 P.3d at
911-12. In Egan, 129 Nev., Adv. Op. 25, 299 P.3d 364, this court overruled
Fierle to the extent it deemed “medical malpractice” and “professional
negligence” to be one and the same. The Egan court therefore reversed an
order dismissing a suit against a podiatrist and the medical group that
employed him for want of an NRS 41A.071 affidavit. Egan held that,
because a podiatrist was not a “physician” as defined in NRS 41A.013, the
action was for “professional negligence,” not for “medical malpractice,” and
NRS 41A.071 did not apply. Id. at 366-67.

Barnes urges us to disregard Fierle because it was overruled
in Egan. But Egan did not address Fierle’s holding with respect to
professional medical associations and the need to read NRS Chapters 41A
and 89 together. While Egan reversed the order of dismissal against both
the podiatrist and the medical group that employed him, it did so on the
basis the claim asserted was for professional negligence, not medical
malpractice, so NRS- 41A.071 did not apply. This case, by contrast,
presents no issue as to the distinction between “medical malpractice” and

“professional negligence.” The cap in NRS 41A.035 applies to all actions
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for “professional negligence,” not just the subset of actions for medical
malpractice.

Under NRS 89.060 and NRS 89.220, as interpreted in Fierle, a
physician’s professional corporation, equally with the physician himself,
can be a “provider of healthcare” for purposes of the cap NRS 41A.035
imposes on noneconomic damages in professional negligence actions.® In
2015, in fact, the Legislature amended the definition of “provider of
healthcare” in NRS 41A.017 to expressly so state.? This amendment did
not change but clarified the law, stating in express statutory terms the
result reached on the issue of the interplay between NRS Chapters 40 and
89 in Fierle. Much as in Tam, 131 Nev., Adv. Op. 80, 358 P.3d at 240, we
view the 2015 amendments to NRS 41A.017 and NRS 41A.035 as
confirming our reading of the applicable statutory scheme. We therefore

SWe reject Barnes’ argument that a professional medical corporation .
is not a “person” for purposes of NRS Chapter 89. See NRS 0.039 (defining
“person” to encompass “any form of business or social
organization . . . including; but not limited to, a corporation, partnership,
association, trust or unincorporated organization”).

“The 2015 amendments to NRS 41A.017 (2011) are shown in italics:

“Provider of healthcare’ means a physician
licensed funder} pursuant to chapter 630 or 633 of
NRS, physician assistant, dentist, licensed nurse,
dispensing optician, optometrist, registered
physical therapist, podiatric physician, licensed
psychologist, chiropractor, doctor of Oriental
medicine, medical laboratory director or
technician, licensed dietitian or a licensed
hospital, clinic, surgery center, physicians’
professional corporation or group practice that
employs any such person and its employees.

2015 Nev. Stat., ch. 439, § 2, at 2526.
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reject Barnes’ argument that the 2015 amendment to NRS 41A.017
signified the Legislature’s view that, before its amendment, NRS 41A.017
implicitly excluded professional medical corporations from NRS Chapter
41A.

2.

There remains the question whether Barnes’ claims against
NSCC were for “professional negligence,” a requirement that also must be
met before NRS 41A.035 can apply. This court has interpreted the term
“professional negligence” broadly, concluding that it encompasses the term
“medical malpractice.” Tam, 131 Nev., Adv. Op. 80, 358 P.3d at 242.
Given this broad definition, a case-by-case approach is appropriate to
determine whether a professional negligence statute applies to claims
grounded on legal theories besides malpractice. See Smith v. Ben Bennett,
Inc., 35 Cal. Rptr. 3d 612, 615 (Ct. App. 2005) (“|W]hen a cause of action is
asserted against a health care provider on a legal theory other than
medical malpractice, the courts must determine whether it is nevertheless
based on the ‘professional negligence’ of the health care provider so as to
trigger [the Medical Injury Compensation Reform Act (MICRA)]. The
answer is sometimes yes and sometimes no, depending on the particular
cause of action and the particular MICRA provision at issue.”).

In declining to apply NRS 41A.085 to cap NSCC'’s Liability, the
district court relied on our unpublished decision in McQuade v. Ghazal
Mountain Dental Group, P.C., Docket Nos. 61347, 61846 (Order of
Reversal and Remand, September 24, 2014), for the proposition that
“McQuade did not have to comply with NRS 41A.071[s affidavit
requirement] because the action was based on respondeat superior and

negligent hiring, not medical or dental malpractice.” While this assertion
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is correct, McQuade interpreted NRS 41A.071, which, as noted above, only
applied to “an action for medical malpractice or dental malpractice,” not
professional negligence, prior to 2015. See 2015 Nev. Stat., ch. 439, § 6, at
2527. Here, on the other hand, NRS 41A.035 (2004) applied to actions
“based upon professional negligence,” which, as articulated in Tam, 131
Nev., Adv. Op. 80, 358 P.3d at 242, is broader than and encompasses
medical malpractice.

Based ‘on the complex factual inquiry in each case-by-case
claim of whether negligent hiring, training, and supervision amounts to
professional negligence, it is no surprise that courts have split on whether
such claims are independent of medical malpractice or professional

negligence. Compare James v. Kelly Trucking Co., 661 S.E.2d 329, 331

(8.C. 2008) (noting that an “employer’s liability under [a negligent hiring, -

training, and supervision] theory does not rest on the negligence of
another, but on the employer's own negligence”), with Blackwell v.
Goodwin, 513 S.E.2d 542, 545-46 (Ga. Ct. App. 1999) (determining that
the statute of repose for medical malpractice claims applies to plaintiff's
claims against the nurse’s employer for negligent hiring, retention,
supervision, and entrustment because the claims arose out of the nurse’s
administration of an injection, which involved the exercise of her
professional skill and judgment).

A case-by-case analysis of whether claims asserted by a
plaintiff are grounded in professional negligence will avoid a rule of
pleading and ensure a rule of substance. Thus, the threshold issue is
whether Barnes’ negligent hiring, training, and supervision claim is truly
an independent tort or whether it is related and interdependent on the

underlying negligence of Zhang.

15

000048

BRSO L S e SR

APPO76

000048

000048



6170000

000049

Although in the context of an insurance coverage dispute,
some courts have held that claims of negligent hiring, training, and
supervision that are inherently interdependent on and an intricate part of
the negligent rendering of professional medical treatment are subject to
the “professional services exclusion,” just like medical malpractice. See
Duncanville Diagnostic Ctr., Inc. v. Atl. Lloyd’s Ins. Co. of Tex., 875 S.W.2d
788, 791 (Tex. Ct. App. 1994). For example, in Duncanville, an insurance
company for a professional medical corporation sought a declaratory
judgment that it did not have a duty to defend under its policy after the
medical corporation’s radiological technicians administered too much
sedative to a 4-year old girl, leading to her ultimate death. Id. at 790.
The insurance policy contained what is known as a “professional services
exclusion,” “providing that coverage does not apply to bodily injury ‘due to
the rendering or failure to render any professional service.” Id. The
plaintiffs argued that the professional services exclusion did not apply to
their claim of negligent hiring, training, and supervision. Id. at 791. The
Texas Court of Appeals rejected that argument:

There would have been no injury in this case and
no basis for the [plaintiffs’] lawsuit without the
negligent rendering of professional medical
treatment. Stated more specifically, Erica’s death
could not have resulted from the negligent hiring,
training, and supervision or from the negligent
failure to institute adequate policies and
procedures without the negligent rendering of
professional medical services. The negligent acts
and omissions were not independent and mutually
exclusive; rather, they were related and
interdependent. Therefore, the professional
services exclusion operated to exclude coverage
not only for the claims of negligence in rendering
the professional services but also for the related
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allegations of negligent hiring, training, and
supervision. . ..

Id. at 791-92.

When negligent hiring claims are inextricably linked to the
underlying professional negligence, courts have held that the negligent
hiring claim is more akin to vicarious liability than an independent tort.
See Am. Registry of Pathology v. Ohio Cas. Ins. Co., 461 F. Supp. 2d 61, 70
(D.D.C. 2006) (“Even though the complaints allege that [the American
Registry of Pathology] was negligent in hiring Ms. Stevens, [a
cytotechnologist,] the injuries in question were caused by—i.e. ‘arose out
of —Ms. Steven’s failure to perform the cytopathology tests properly. In
that sense, the negligent hiring claims are similar to the vicarious liability
claims because they seek to hold the employer responsible for the
negligent acts of the employee.”); Holmes Reg’l Med. Ctr., Inc. v. Dumigan,
151 So. 3d 1282, 1285 (Fla. Dist. Ct. App. 2014) (citing Martinez v.
Lifemark Hosp. of Fla., Inc., 608 So. 2d 855, 856-57 (Flé. Dist. Ct. App.
1992) for the proposition that “the case should be handled under the
[Florida Medical Malpractice Act] because plaintiffs asserted claims of
negligent hiring and retention, fraud and misrepresentation, and
intentional tort were necessarily and inextricably connected to negligent
medical treatment”).

In cases such as this, when a negligent hiring, training, and
supervision claim is based upon the underlying negligent medical
treatment, the liability is coextensive. Negligent hiring, training, and
supervision claims cannot be used as a channel to allege professional
negligence against a provider of health care to avoid the statutory caps on
such actions. While a case-by-case approach is necessary because of the

inherent factual inquiry relevant to each claim, it is clear to us, in this
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case, that the allegations against NSCC were rooted in Zhang’s
professional negligence. Thus, Barnes’' negligent hiring, training, and
supervision claim is subject to the statutory caps under NRS 41A.035.
And, in light of this court’s holding in Tam, under NRS 41A.035 (2004),
Barnes is only entitled to receive a total of $350,000 for noneconomic
damages “per incident, regardless of how many plaintiffs, defendants, or
claims are involved.” 131 Nev., Adv. Op. 80, 358 P.3d at 240.
E.

Our holding that NSCC is a provider of health care and
therefore entitled to have its liability for noneconomic damages capped at
$360,000 requires remand to the district court for recalculation of the
judgment as to NSCC. To the extent that, as a provider of health care
being held liable for professional negligence, NSCC is severally liable, it
does not appear to be entitled to a settlement offset. See NRS 41A.045
(stating that providers of health care will only be liable severally, not
jointly); Piroozi v. Eighth Judicial Dist. Court, 131 Nev., Adv. Op. 100, 363
P.3d 1168, 1172 n.4 (2015) (“[Blecause the petitioners are only severally
liable for their portion of the apportioned negligence damages, they are not
entitled to-an offset.”); see also Appellants’ Opening Brief, p. 36, note 4
(“Defendants recognize that the District Court’s failure to offset the
settlement against Dr. Zhang’s liability is harmless error so long as his
liability is capped under NRS 41A.035....). As between Zhang and
NSCC, the apportionment of liability is unclear. The verdict form refers
“Dr. Zhang” and “All Others,” without specifically apportioning NSCC’s
liability, yet, as a defendant held liable on a theory of negligent hiring for
the same injury Zhang caused, including the capped $350,000 in

noneconomic damages, NSCC’s liability appears vicarious. As this issue

18

000051

©) 1974 €D

RIS NG PR A
e LY _{4.3_"«1.‘.»'_‘. e
PRI A I O

APPO79

000051

000051



¢S0000

Nevaoa

was not adequately briefed or developed, it is inappropriate to address it
for the first time on appeal.

In remanding, we decline to disturb the district court’s
collateral source offset for the portion of Barnes’ medical bills forgiven by
Southern Hills Hospital. See NRS 42.021(1). Barnes’ challenge on cross-
appeal to the district court’s offset of $84,813.80 under NRS 42.021 was
limited to the sufficiency of evidence presented. Barnes argued that the
district court erred by relying solely on an interrogatory answer. This was
not the only evidence presented to the district court, however, as Zhang
and NSCC attached to their NRCP 59(e) motion a hospital bill showing
the amount the distriet court credited. Accordingly, we

| ORDER the judgment of the district cowrt AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the

district court for proceedings consistent with this order.

/JWM .

ngdesty C
& . ] v r»/) J.
Do 3 J Cherry I/
2 86"\'3 . “ieku d.
Gibbons Pickering J

5The Honorable Ron Parraguirre, Chief Justice, did not participate
in the decision of this matter.
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Hon. James M. Bixler, District Judge

Lansford W. Levitt, Settlement Judge

Maupin Naylor Braster

Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas
David N. Frederick

Kravitz, Schnitzer & Johnson, Chtd.

Eighth District Court Clerk
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1160 NORTH TOWN CENTER DRIVE

HALL PRANGLE & SCHOONVELD, LLC

SUITE 200
LAS VEGAS, NEVADA 89144

TELEPHONE: 702-889-6400

702-384-6025

FACSIMILE:

10
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000056

PLEASE TAKE NOTICE that an Order Denying Plaintiff’s Motion to Amend the
Complaiﬁt and Plaintiff’s Motion for Declaratory Relief Under NRS 30.040 was entered in the
above-entitled Court on the 13" day of October, 2015, a copy of which is attached hereto.

DATED this 15" day of October, 2015.

HALL PRANGLE & SCHOONVELD, LLC

By: __/s/: Jonquil Whitehead
KENNETH M. WEBSTER, ESQ.
Nevada Bar No. 7205
JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783
HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144
Attorneys for Defendant
El Jen Medical Hospital, Inc.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of HALL PRANGLE & SCHOONVELD),
LLC; that on the 15t day of October, 2015, I served a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER via E-Service on Wiznet pursuant to mandatory NEFCR|
4(b) to the following parties:

Clay R. Treese, Esq.

THE LAW OFFICE OF CLAY R TREESE
2272-1 South Nellis Boulevard

Las Vegas, NV 89142

-and-

James J. Ream, Esq.

333 North Rancho, Suite 530

Las Vegas, NV 89106

Attorney for Plaintiff

/s/: Diana Cox
An employee of HALL PRANGLE & SCHOONVELD, LLC

4810-8067-4857, v. 1

Page 2 of 2
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HALL PRANGLE & SCHOONVELD, LLC

F160 NorTs TownN CENTER DRIVE

RUrvE 260

LAS VEGAS, NEVaDa 83133

TELEPBONE: 702-8R9-6400

FacsiviLe: 702-384-6023

6

37

I8

19

ORDR

KENNETH M. WEBSTER, ESQ.
Nevada Bar No. 7205

JONQUIL L. WHITEHEAD, ESQ.
Nevada Bar No. 10783

HALL PRANGLE & SCHOONVELD, LLC
1160 North Town Center Drive, Suite 200
Las Vegas, NV 89144

(702} 889-6400 — Office

(702) 384-6025 ~ Facsimile
kwebsteri@hpslaw.com
iwhitehead@hpslaw.com

Asrorneys for Defendarnt

El Jen Medical Hospital, Inc.

. DISTRICT COURT
CLARK COUNTY, NEVADA

SCOTT RULAND, individually, and as Special

Administrator for the estate of the decedent,

- ELEANOR SUSAN RULAND, ..

Plaintift,
Vs,

EL JEN MEDICAL HOSPITAL, INC., and

DOES I through X, and ROE CORPORATIONS

I through X, inclusive;

Defendants.

000057

DEPT NO. XXX

ORDER BENYING

Electronically Filed

10/13/2015 03:11:28 PM

A+ Lbriion

CLERK OF THE COURT

CASE NO, A695709

PLAINTIFF’'S MOTION TO AMEND THE COMPLAINT AND

?LAiNTIFF’S MOTION FOR BECLARATORY RELIEF UNDER NRS 30.040

PLAINTIFF filed a Motion for Leave to Amend the Complaint on August 10, 2015 and 4
Motion for Declaratory Reliel Under NRS 30.040 on August 27, 201S. DEFENDANT filed
Opposiﬁons to both motions on August 27, 2015 and September 14, 2015, respectively.
PLAINTIFF filed his replies o DEFENDANT’s oppositions on September 15, 2015 and

September 23, 2015, respectively. This matter having come on for hearing on September 29,

Page | of 3
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HALL PRANGLE & SCHOONVELD, LLC

F160 NORTI TOWN Centrs DRyvy

Sty ve 2460
LASYRUAS, NEvapa 89544

TELYPHONE: TH2-889-6340

Farsiar g 7023846025

o
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“

2013, before Honorable Judge Joanna . Kishner. Jonquil Whitehead, Esq., of the law offices oij'
HALL PRANGLE & SCHOONVELD, LLC, appeared for Defendant. James J. Ream, Esq., and
Clay R..'I'rccse, Esq., appeared for Plaintiff,

The Court having reviewed the papers and pleadings on file, argument by all counsel and
being fully advised in the premises, and other good cause appearing, hereby renders the
following:

[T IS HEREBY ORDERED that PLAINTIFF'S MOTION FOR J.’)E-C.LARATORY
RELIEF UNDER NRS 20,040 is DENIED.

TP AS PURTHER HEREBY ORDERED that the claim of “Professional Negligence™
against DEFENDANT, a skifled nursing facility, in this case is governed by NRS 41A. The
Court finds this based on the nature of the claim of “Professional Neghgence” pled as a failure to
meel the standard of care by a professional covered by NRS 41A (“a licensed n urse™), there 15 no
case law or statute that exempts a skilled nursing facility fromr NRS 41A, and this matter has
been part of three medical malpractice status checks and treated as a medical malpractice case

since its filing on February 6, 2014,

Page 2 0f 3
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DATED this 22" day of March 2018.

LEWIS BRISBOIS BISGAARD & SMITH LLP

By /s/ Amanda J. Brookhyser

S. BRENT VOGEL

Nevada Bar No. 006858

AMANDA J. BROOKHYSER

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH rLp
6383 S. Rainbow Bouilevard, Suite 600

Las Vegas, Nevada 89118

Atrorneys for Defendants Stanley Kidiavayi, RN

and Staffing Specialist, Inc.

CERTIFICATE OF SERVICE

I hereby certify that on this 22™ day of March 2018, a true and correct copy of NOTICE
OF ENTRY OF ORDER to be served via the Court’s electronic filing and service system

(wiznet) to all parties on the current service list:

Michael Paul Wood, Esq. _
MICHAEL PAUL WOODS LAW OFFICE
601 S. 10™ Street, Suite 103

Las Vegas, NV 89101

Attorney for Plaintiff

Ken Webster, Esq.
HALL PRANGLE & SCHOONVELD
1160 North Town Center Drive, Suite 200

Las Vegas, NV 89144

/s/ Nicole Etierine
By: .
Employee of Lewis Brisbois Bisgaard & Smith, LLP

4818-7610-3005.1 2
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Electronically Filed
3/21/2018 4:02 PM
Steven D. Grierson

S. BRENT VOGEL

Nevada Bar No. 006858

AMANDA J. BROOKHYSER

Nevada Bar No. 11526

LEWIS BRISBOIS BISGAARD & SMITH LLp
6385 8. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 85118

702.893,3383

FAX: 702.893.3789

Attorneys for Stanley Kidiavayi, RN,
and Staffing Specialists, Inc,

DISTRICT COURT

CLARK COUNTY, NEVADA

SAMANTHA HULME aka SAMANTHA CASE NO. A-15-724332-C

MARSHALL, Dept. No.; VI
Plaintiff, ORDER GRANTING IN PART AND
DENYING 1IN PART DEFENDANT
vs. STAFFING SPECIALIST'S MOTION
N | ) FOR PARTIAL SUMMARY JUDGMENT
SUNRISE HOSPITAL AND MEDICAL AND  GRANTING  PLAINTIFF’S
CENTER, LLC dba SUNRISE HOSPITAL, | COUNTERMOTION TO  AMEND
STANLEY KIDIAVAYI, RN; STAFFING COMPLAINT

SPECIALISTS, INC.; DOES I through X,
inclusive, and ROE CORPORATIONS I
through X, inclusive, ROE Limited Liability
Company I through X inclusive,

Defendants.

THIS MATTER. having come on for hearing on the 23" day of January, 2018, Arhanda T.
Brookhyser, Esq.; of the Law Firm LEWIS BRISBOIS BISGAARD & SMITH, appearing on
behalf of Defendants Stanley Kidiavayi, RN, and Staffing Specialists; William Brenske, Esq.. of
the Law Firm BRENSKE & ANDREVSKI, appearing on behalf of Plaintiff; and James Fox, Esq.,
of the Law Firm HALL PRANGLE SCHOONVELD, appearing on behalf of Defendant Sunrise
Hospital and Medical Center, and the court having reviewed all applicable pleadings and having

heard and considered oral afgument; does order and find as follows:

M tri

4852-6873-7371.1

Case Number: A-15-724332-C
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Defendant's Motion for
Partial Summary Judgment is DENIED in part and GRANTED in part. To the extent thai the
Motion for Partial Summary Judgment sought to have the pain and suffering damages cap in NRS
41A:035 apply to Staffing Specialists should it be found that the claims against Stariley Kidiavayi,
RN, are for professional negligence, the Motion is GRANTED. To the extent that the Motion
sought to have the court find that the claims against Stanley Kidiavayi, RN are for professional
negligence, the Motion is DENIED without prejudice as the court camnot make a determination at
this peint whether or not, as a matter of law, the claims against Stanley Kidiavayi, RN are for
protessional negligence or if they are for general negligence.

rr!

I
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S.BRENT VOGEL.
Nevada Bar No. (06858
BRIANNA SMITH
Nevada Bar No. 11795

LEWIS BRISBOIS BISGAARD & SMITH vip

6383 8. Rainbow: Blvd., Suite 600
Las Vegas, Nevada 89118
702.893.3383 - Main
702;89§.3789 - Facsimile
buogel@ibbslaw.com
besmith@ibbslaw.com o
Attorneys for TLC Holdings, LIC

DISTRICT COURT
CLARK COUNTY, NEVADA

THE ESTATE OF WILLARD FERHAT,

{ IOSEPHINE FERHAT, SPECIAL.

ADMINISTRATOR,
Plaintify,

V.

TLC HOLDINGS, LLC d/b/a TLC LONG
TERM CARE CENTER. and JOHN DOES |
through X, inclusive,

Defendant.

PLEASE TAKE NOTICE that an Otder Granting TLC Holdings, LLC d¢/b/a TLC Long

Term Care Center’s Motion to Dismiss was entered on the 19 day of December 2011, &.copy of

which is attached hereto:

RS IR0 1

Electronically Filed
12/21/2011 09:05:22 AM

R

CLERK OF THE COURT

R

CASE NO. AS62984
DEPTNO.: XX

NOTICE OF ENTRY OF ORDER

DR062712090 .
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i DATED this_|]_day of December, 2011,

2 LEWIS BRISBOIS BISGAARD & ’S:SE'{!TI'I LLP

3 4

43 4
SR/
4 d '
BY: el ff /
5 STBRENTOGEL /
" Nevada Bar No, 006838
BRIANNA SMITH
7 Nevada Bar No, 111795
’ 6385 8, Rainbow Blvid,, Suite 600

8 Las Vegas, Nevada 89118

s Atorneys for Pefendant TLC Haldings, L1C
18
{1 CERTIFICATE OF SERVICE
12 ' Pursoant to NRCP 5(b), | certify that  am an employse of LEWIS BRISBOIS BISGAARD &
3 SMITH LLe and that on i’his@}" day of Decensber, 2011, I did cause a true copy-of NOTICE OF
14 || ENTRY OF ORDER be placed in the United States Mail, with first class postage prepaid thereon,
- and addressed as follows:

000068

o 1} Victor Lee Miller, Bsg.

16§ Law Office of Vietar Lee Miller

935 8. Decanur Biwd,

171 Las Vegas, NV 89107 o

i

o |[ATtorneyy for Plaintiff ) ;
18 o ,\“‘; ey \; f& { » A1
10 By S/ u,&;x%f ?}u}x,&,f
An Employee oft .~ o
y1i) LIEWIS BRISBOIS BISGAARD & SMITH vy
22
23
4
25
26
7
Ewgs 28
BRISBOIS
/SGARRD
RSMH P
MRS HRIASEIRGT, 2
R —
. ________________________________________________________
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CLERK OF THE COURT
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DISTRICT COURT
CLARK COUNTY, NEVADA

ESTATE OF WILLARD FERHAT, etal,

}
Plaintiffs), [ CASENO. A562984
v. | DEPT. XX
TLC LONG TERM CARE, LTD., ’
Defendant(s). ‘
7
 ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS WITHOUT PREJUDICE

This'matter having come on for hearing on Decermber 14, 2011, Vigtor Lee
Miller, Esq., appearing for and.on behalf of Plaintiffs; Brent 8. Vogel, Fsq., appearing
for and on behalf of Defendant, and the Court hav:i_ng heard arguments of counsed, and
being fuily advised in the premises, finds: :

(1} This matter comes before the Court on a Motion to Dismiss fifed by the ”
Defendant, TLC Holdings LLC, pursuant (o Rule 32(b)(5)_‘ofﬁw Nevada Riles of Civil
Procedure (NRCP),, The Defendant alleges t_hai_th:.e Complaint must be dismissed
because it-alleges a cause of action sounding in médical malpracticé pursuant to NRS
41A017 yet fails to include an affidavit of a medical expert as required by NRS
$1A071 :

) Summary judgment was previously granted by the Court (via Judge
Togliatt), but on appeal the Nevada Supreme Court reversed and remanded, finding that

additional discovery was necessary pursuantto NRCP 56(f). See Order of Reéversal and
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Remand, No. 55347, issued August 3, 2011, However, in its Order, the Suprense Conn

avareschy left nees the atisetion now hefiwe this Crniet. In footnate 2 of its Order, the

expressly left open the question now before this Court. In footnote 2 of its Order, the

Supreme Court stated as follows:

“[Plaintiff] also contends that TLC improperly argues for the first time on
appeal that this case Talls within, the purview of NRS Chapter 41A's-gxpert
affidavit requirement, We conclude that TLC waived the issue by failing to
raise it below,,.. While TLC correctly. argues that [the Plaintiff] was required
o provide expert testimony concerning causation, we conclude that
[Plamufﬂ % not barred from dmng so because summiry judgment was
improperly granted at an early stage in the proceedings. See NRS 41A.100;
see also &omeke v. Hutherford, 120 Ney, 230, 235 n. .9 {2004) ("The
recent version of NRS 41A.100(1) wmmucs tc) require expert medical
testimony to prove medical negligence.™)."

(3} The parties driginally supplied briefing on this Motion to this Court for a
bearing scheduled on Noveraber 9, 2011, ARer reviewing the originel briefing, this
Couwrt issued an Order dated November 8, 2011, requesting additional bricfing by the
parties rcgard'in.g, certain legal issues. This Court heard oral argument-on the additional
briefing'on Decetnber 14, 2011,

(4 Plaintff Josephine Perhat is the Special Administrator of the Estaté of
Willard Ferhat, the co-Plaintiff. The Deferidant perdtes a residential cars facility
known as the TLC Long Term Care Ceter,

(3} The Plaintifls’ Complaint was filed on May 13, 2008, The Court notes that
the allegations of the Compluint arc pled generally. The Plaintiffs allege that the

decedent was lawfully on the Defendant's premises when he develaped muitiphe

3{ decabitis ulcers while wnsupervised or tarned (Paragraph V1); the Defendant, through its

officers, agents, servants and employees coramitted certain acts of negligence, namely
Faragraph VH; which glleges that the Defendant:
A, Failed to keep [decedent] safe while in their care;

B.  Failed to properly supervise [decedent] during his stay;
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€. TFailed fo properly inspect [decedent] so-a to.provide a proper sleeping
curface and clin eare

surface and skin care;

D.  Failed to wara Plaintiffs of a dangerous condition;

E. Permitted {decedent] to remain in a defestive and onsate condition when
Defendant knew of said condition or reasondbly should have known of the unsafe
condition

Finally, the Complaint alleges that the Plaintiffs were perrmanently injured as a

| proximate cause of the Defendant's negligence (Paragraphs VIIT and IX).

(6)  The general allegations of the Complaint have been supplemented by the
parties during discovery and during the briefing of this Mutioh. According to the
Plaintifls' Brief, Willard Ferhat resided in the Deferidant's fagitity in convestion with
rehabilitation following a stroke. According to the Plaintiffs, the Defendant was
supposed to provide & clean and safe Jiving environment for Mr. Ferhat and to care for
his personal needs, including his personal hygierie. Allegedly, the Defendant was
negligent {through its officers, agents, servants and employees) in providing those
services and left M. Ferbt sitting in dirty diapets; failed to properly opevate  Special
matiress designed 1o prevent pressure sores from developing, and failed to regularly
repisition him in‘order to prevent bedsores from forming, all of which caused hiin to
develop decubitus ulcers and eventually sepsis (a blood infection) which hustened his
death.

(73 Additienally, in its Supplemental Brief, the Defendant has supplied
medieal records-and copics of Responses 1o Inferrogatories which they asser add detail
to'the alfegations of the Complaint and demonstrate that the acts/omissions {isted in the
Complaint actually fall within the scope of NRS 41A.017,

(8)  For example, Defendant's Interrogatory No: 13 requests: "deseribe in detail

the injuries, complaints and symptoms which you claim [the decedent] suffered as a

2
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result of the incident out of which this action arese." The Plaintiffs' Response to this
Yotaunmabam: afion s uarisryg of incidanto aad allpnatims  jnsinding wsh thines ac fhiking

{mcrrogatoty cites a variety of incidents and allegations, including such things as failing
to use clean gloves while handling the decedent, failing to regularly tuen the decedent so
that he developed bed sores, and allowing him to sit in soiled diapers for long periods of
time. As the Plaintiffs note, soine of these aliegations are, at Jeast arguably, not
activities normally performed by g licensed frse or physician or which involve the
exercise of professional medical judgment. |

(8)  However, "ché same Response: to this Interrogatory also includes the
following statements which appear to recite instances of alleged professional nsgligence

committed by nurses and phivsicians:

“[the decedent] didn't have his axygen. Traci..callfed] the doctor about the
oxygen.... The charge murse-came in about 15 minutes Jater.and put oxygen on my
husband and he did calm down."

"The staff also would not turn my busbsnd. They would say that he was too
heavy. He ended up with a stage U1 olcér on his léft heel. My son spoke to Dt
Jotgensen regarding this issue. Fe also spoke to hiny regardmg these medications
my husband was taking, specifically the Remeren and Neurontin, My husband
was s sedated he could aot go to physical therapy. Dr. Jorgensen said they gave
it 10 {the decedent] because he was depressed. We asked if he covld be off of it
bat they would not take hini off)®

“We brought up the medications and did not receive an answer...,As for the
medications, [the decedent] had nor been en those miedications at St. Rose
or before the stroke. He was so sleepy during the day that when he would
be-in the wheel cliair he would just sit with his head on his chest and not be
able to wheel himself {ike he could at St. Rose. He was able o wheel
himself up and down the hall and now hie couldn't move at all. Because he
was 50 sedated he began 10 deteriorate and fose all of the function he had
gained back at 8t Rose....ARer being on these medications, he was unable
to complete any of these tasks. He began having trouble swallowing, he
was tow sedated to wheel himself, he had to be fod, he became a complete
trgnsfer and e bad to have help grooming. Also because of the sedation he
began to silently aspirate his own secretions.”

(10} By this Motion, the Defendant alleges that the aflegations of the
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1 Defendant averred that it operates a Heensed skilled nursing facility which is legally

| Defendant's employees performed profiessional medical services in a negligent marmer,

not govern their Complaint. First, the Plaintiffs note that NRS 41 A.013 expressly states

if Histed in the'Cmnplaim were conwnitted by lleensed nurses at the Defendant's facility,

Complaint, while pled in terms of general negligence, acatly constitute  cause of

netinm Far avselinal vivnfnedatio o doe ebnndrir AL & nFthe NRRN  To fie nriginal Mafians tha

action for medical malpractice under chapter 41A of the NRS. In its original Motion, the |

licensed to provide "continnous skilled oursing and refated care as prescribed by a
physician® (NRS 449.0039) and therefore that its employees are “providers of health
care® pursnant to NRS 41A.017. Accordingly, becatise the Complaint allepes that the

the Defendant assens that the Complaint ust be dismissed hecause its allegations are
not supported by an affidavit as required by NRS 41A.071.
(1) In Opposition, the Plaintiffs aver that the pravisions of NRS 41A.071 do

that the requirements of Chéapter 41A are limited o acts or omissions by “providers. of
health care.” The Plaintiffs assert that NKS 41A.017 does not define “provider of bealth
care” to inelude facilities such ag that operated by the Defendant, Therefore, the
Plaintiffs conclude that no expert affidavit is reguired because NRS 41A.071 simply
doss not apply to the'cause of action alleged ju the present Compluint.

{12}  In s November 8, 2011 Order, this Court requested additional briefing on |
the following additional questions: (a) whether the allegations contained in the Plaintiffy

Complaine fall within the scopé of NRS41A.017 to the extent that the acts or vmissions

and (b) if so; then whether the allegations of vicarious liability against the facility are
ulso void o the extent that they arise from undertying allegations thit would have been
void ab dnitlo had they heen asserted individually.

(13)  1In its Supplemental Brief, the Plaintiffs aver that, since this motion was

originally brought pursuant to NRCP 12(b)(5), and since the matter now involves the
consideration of facts and evidence which lie outside of the pleadings, the Defendant’s

§
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maotion must be congiderad a motion for summary judgment under NRCP 56, The
Il I G it shat avesenrens Sudaimant annant e amnbsd osn e aontine seenes-nf

Plaintiffs assert that summary judgment cannot be granted because genuine issues of
materfal fact exist, and furthenmore, additional discovery is required under NRCP 56(1). |
(14} Therefore, the first question before the Coust is the precise procedural
posture of this Maotion, [f1his Motion has indeed became a motion for summary
judgment pursuant to NRCP 56, then the Supreme Coust’s Order of Reversal and
Remand would remain in effect and summary judgment cannet be granted since
discovery is still at a refatively early stage.

(15) The Defendani's Motion is.styled as & moticy brought pursaant 1o NRCP
12b)(3). Itis well-dettted that, in considering u Motion to Dismiss pursuant to NRCP
F2Ab)5}, the Court mast accept all altegations of the Complaint 1o be true and view thoss
allegations i the light mast favarable o the non-moving party. In reviewing the

_suﬁicic'ncy of a Complaint under NRCP 12(b)(3), the Court'’s analysis would normally

Normally, the Court’s role would be to determine whether those allegations, by
themselves, without supplementation, meet the notice pleading requirements of NRCE

12 and othier refevont vules. 1fthe Count considers evidence outside of the pieadings,

converteid to g motion for summary judgment and reviewed under the standards of
NRCP $6. The Plaintitfs sssert that this is-what has happened here.

{(16) However, in this case, the Defendant does not allege tharthe Plaintifs
have failed to adequately plead all of the eloments setting forth a cause of action for
which relief can he granted, Ruither, the Defendant appears 10 concede that the basic
clements of a cause b action lying in negligente are sufficiently pled within the
Complaint 10 satisfy the notice pleading requirements of NRCP 12, Instead, the

Defendam's Mation avers that the Plaintiffs' cause of action is actually a veiled cause of

6

then pursuant 0 the express provisions of NRCP. 12, the motion should be automatically: ;
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action for medical malpractice because af the neture of the Delendant's facHity and the

Hran b s thot 3 astisaliv sendemd tn 1ha dusradant: 10 nrthes wiede the fannenf the

type of eare that il actually vendered to the decedent. 1n other words, the focus of the
Motion is not upon the technical sufficiency of the allegétions contained within the
Complaini, but rather upon the nature of the Defendant's conduct which the Defendant
asserts brings the Complaint within the scope of NRS Chapter 41A.

{17 Thus. in substance, it appears thiat NRCP 12(6)(5) does not actually govemn
this Motion. By this Motion, the Defendant is actually challenging whether the Plaintiff
has comphied with certain specific requirements regarding expert affidavits imposed by a
separate statute that exists outside of the Nevada Rules of Civil Procedure.

{18) The Court notes that, even inder the express tenns of NRCP 12, only
NRCP 12(h)(5) motions aretieated as NRCP 56 motions if evidence omside of the
pleadings is considered. Other types of NRCP 12(b) miotions may be based upon. faets
and evidence ontside of the plesdings without becoming NRCP 36 motions, For
example, in resolving NRCP [2{b}(2) motions alleging tack of persenal jurisdiction,
courts necessarily look outside of the pleadings to determine such things as whether a
party has demonstrated sufficiens minimum contacts with the forurm state; indeed the
Nevada Sepreme Courd has required that cousts hold evidentiary hearings to resolve stch
motions. See, #,g., Tramp v, Eighth Judicial District Cowrt, 109 Nev. 687, 69294

(1993). The Court.also notes that NRCP 12 s not the sole or exclasive basis for

{ibringing 4 shotion requ esting dismisssl of a complaint; by way of cxample, motions

seeking dismissal may also be brought pursuant to NRCP 11 or NRCP 37, to hame only
Two exampics.

(1%)  Thus, the Defendant’s Motion should be treated as a NRCP 36 motion only
if itcan be fairly said that it was originally brought.as a NRCP 12(b)(S) motion. As
goted, it appears quite clear that it was not. The Defendant's Motion usserts & failore fo
comply with a séparate statuiory requirement that exists outside of the rules of

2
4
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therefore. it need not be-ireated as a NRCP 56 motion merely because its disposition

requires consideration of facts end evidence that Jie outside of the four corners of the

|| 56(8), such an assertion would only be refevaut if the Defendant’s Motion ean faisly be

labeled & motion secking summary Jjudgment under NRCP 56. Heie, the Deéfendant's

1} is inappasite to & motion that seeks dismissal based upon the failure to comply with the

24
23

nil
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aftidaviy).

procedure. "Thus, i appears o the Court that the Detendant's Motion was not ortginglly
iarnvieié suaimas cans tye LARSE k-3 e P4 NV S0 NN thanale it oene rostovinaibaue sttt av Sreh) and

brought pursuant to NRCP {2(b}(%) (even though it was originally styled as such), and

Conplaint.
(20} Therefore, the Coury deems that this Mation is ripe for consideration
notwithstanding the Plaintiffs’ assertion that additional discovery is needed, Although

the Plaintiffs have ssserted that adiditional discovery is necessary pursuant to NRCP

Motion is notsuch a motion. A tesponse seeking a contingance based upon NRCP 36{)

affidavit requirement of a statute,

{21} 'The Court also intidentally notes that, even if this were a NRCP 36
motion, the Plaintiffs have not teghnically complied with the requirerents of NRCP
360 because they failed to supply the Court with the required affidavit. Sée, Chopv.
Aimeristar Casinos, 127 Nev; Adv, Op. 78 (Noveniber 23, 20113 (NRCP S6(D) relie!

cannot be-granted if résponident failed fo comply with it Sxpress teems by supplying an

{22)  Tuming t the merits of the Defendant’s argument, the Defeadant first
avers that an affidavit is required becanse its facility must be considered 2 Yhogpital™
within the meaning-of NRS 41A.01 7 and 41A.071.

(23) NRS 41A.071 srates as follows:
NRS 414.071 Dismissal of action filed withour sffidavit of medical
Lxpert supporting anégmons If an sction for medica! malpractice or

dental wualpractice is filed in the district cowt, the district court shall
dismiss ‘the action, withoui prejudice, if the action i§ filed without an

2
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affidavit. supporting the allegations contained in the action, submited by
medical expert who practices or has practiced o an aveu that is substantially
similar © the type of practice engaged in At the time of the alleged
similar to [hc type of practice engaged in af the time of the alleged
malpractice,

(24} To the present case, the partics do not dispute tha! the allegations of the

i Complaint are not supported by any affidavit that meets the requirements of NRS

41A071. The question before the Court is whether the PlainGfis' Complaint asserts a

il cause oF action for "professional nepligence” witich requires such an affidavit pursuant

o NRS 41A.071.

{25) 'NRS 41A.013 defines "professiona! negligence” as follows:

NRS 41A.05  “Professional negligence” defined. Professional
negligence™ means u negligent act or omission t act by a pmwder of health
care in the tendering of proféssional services, which. act or amission is the
proximate causé of 4 personal injury or wrongtil death. The ter does not
include sorvices that are oulside the scope of services for which the
provider of health care is licensed or services. for which any restriction bas
béen imposed by the applicablé regulatory board ov health care facility.

{26) 'The Nevada Supreme Court has expressiy held that a cause of action for
"professional negligence” ugainst n physician or nurse is fegally identical (at teast for
puarposes of the attidavit réyuirement of NRS 41A671) 10 a cause of action for “medical
malpractice,” See. Flerle v. Peres, 125 Nev, Adv, Op. 54 (2009).

(273 NRS 414017 defines "provider of hiealth care™ s follows:

NRS 41A.017 “Provider of health cave™ defined. “Provider of health

care™ means u physician licensed uader chapter 630 or 633 o NRS, dentist,

licensed nurse, dispensing  optician, optometdst, registered physical
therapist, podiatric physician, Heensed psychologist, chiropractor, doctor of

Origutal medicine, medical laboratory director or technician, or o licensed
bospital and its employees.

(28)  Thus. under Nevada's statutory scheme, to constitute a cause of action for |
medical malpractics or professional uegligence that falls within the scope 0f NRS

i} Chapter 41A and requires the submission of an expert affidavit, the Complaint must

allege: {a) a negligent act or omission Was committed (b) by a "provider of health care”

9
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i accepted the authenticity of the license for purposes of resolving the present Motion, In

the Flaintiffs have waived dny challénge to the document anid deeins i adimissible for the
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argument exsentially is that. as a leensed “fagility Tor skilled nursing,” its facifity is

! the words of the statute. If the Legislature has independenily defined any word or phrase

o amiscinn i< fhe aroximate saise of the ininrv or death, See: Fierle v, Perez. 125 Nev.
or ormission is the proximate cause of the injoryor dedth. See, Fierle v. Perez, 125 Nev,

Adv. Qp. 54 (2009). In the present case, the parfics appear 10 agree that the Complaint
adequately alleges mast of these elements; but disagree with respect 1o whether the
Defendant's facility is a “provider of health care” as defined in NRS 41A.07L

(28} In connection with their Motion, the Defendant has supplied the Court wizi’:é
a copy of a license fssucd by the State of Nevada Department of Health and Human
Services, Division of Health, Bureau of Liconsure and Closoredattached 1o the
Dofendant's Reply Brief). In its November 8 Order; the Court noted that the license has
not been properly authenticated by any affidavit, and it does not appear to be a certified

copy of'a public record but rather merély an informal photacapy. Howéver, the Court

their Supplemental briefing following the November 8 Order, the Plaintiffs make no

aitempt to challenge the suthenticity of this document. Therefore, the Court finds that

Court’s consideration for the limited plrposes of resolving the present Motion.
{30) The document indicaies that the Defendant's facility has been licensed by
the State of Nevada as u “taeility for skilled nursing® pursuant to Chapters 439 and 449

of the Nevala Revised Statntes and the Nevada Administrative Code, The Defendant's

tepally analogous 1o 3 “licorised haspital” as defined in NRS 41A.017 and therefore
should be considered 1o full within the scope of KRS Chapter 414, Thus, the question
before the Court is one of statutory interpretation, namely, whetlier NRS 41A,017 should
be read to encompuss o lieensed “Tacility for skilled nursing.”

31 in intc,rp_rctiu_g the scope.and meaning of a statute, the Court looks first to

0
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contained within a statute, the Court must apply the definition ereated by the Legislature,

T and andss 38 tha ot Astavarines thasth aanda (\f the vinhita sre wmhir}urvw ‘“’hﬂn

I, and anly if, the Count determines that the words of the statute are- ambiguous when
given theiv ordinary and plain meaning, then reference may be made to other sonrces
such as the Jegistative history of the statute in order to-clatify the ambiguity.

(32)  Inthis case, several statutes are relevant to the Court's analysis. NRS
FLADYT defines “provider of healith care® for purposes of Chapter 4 1A, including

{among other things not relevant here) licensed physivians, licensed nutses; or a licensed

hospital and its employees. NRS 449.0039 defines a "facility for skilled nursing.” NRS

449.012 defines a "hospital.”

(33) The Defendant asseits Shat the phtase “lcensed hospital” as defined in

1| INRS 41A.017 should be read broadly to encompass a “facility for skilled nursing.”

However, the Court notes that this imterpretation appears to have been expressly rejected

by the Nevada Legistature, The Nevada Legislature bas defined a “hospital® as follows:

NRS 449.012 “Hospital” defined. “Hospital™ ineans an establishment for
the diagnosis, care and treatment of human iliness, including care available
24 hours cach day from poracns. licensed 1o pracrwe professionsl nursing
wha are under the direction of a physician, services of a medical laboratory
and medical, radiological, dictary and pharmaceutival services,

(34} Onits face, NRS 449.012 appears 1o exclude the Defendant's facility,
which does not, among other things; pperate ynder the disection of a physiciun and dies
not include the services of a medical faboratory. The Coust particularly notes that NRS
41A.017 expressly refers not merely to " hospital,” but to.a "ficensed hospital.” There
is no dispute that the Defendant’s facility s not “Heensed" as a "hospital” pursuant to
NRS Chapter 449 ar any other provision of the NRS.

(33)  Fuathermore, NRS 449.0039 cxpressly states that a facility for skilled

nursing “does not inchide a facility which meets the requirements of a general or any

other special hospital™
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N RS 449.0039 “Facility for skilled nursing” defined.
“Facility for skilled nursing” means an establishment which provides
ommunuq skilled nursing and rddted care a3 preseribed by a physician 0 3
coRtinuous skilled aursing and related care ag presciibed by a physician 1o a
patient in the facility who is not in an acute episode of fllness and whose
primary need is the availability of such care on 3 continuets basis.
2. “Facility for skilled nursing™ does not include a fcility which meets
the requirements of @'general or any.other special hosplial.

(36)  As a matier of Jaw, the Court must, whenever possible, interpret statutes in

@ manner such that they are meaningful and consistent with other statutes. Therefore, the

: Court eoncluddess that NRS 41A.017 must be interpreted so thiat it expressly does not

eneompass ¥ facility for skilléd musing as defified in NRS 449.0039.

{37} "The Court nates that it is possible that the Legisiature intended section 2 of
NRE 2490039 to draw o distinction betiveen ahaspital” and & "facility for skilted
nursing” oely for licensing purposcs. and not for purposes of tort lability, However,
while this is an srgument that perbaps can be made, the Court nates the absenee of any
specific language supporting it cither in the text of the statutes or within their legistative
history. Therefore, the Court concludes that the Legisktare intended that the tenm
“licensed hospital” as used in NRS41A.017 cannot be read 10 inchude a facility loensed
only for skilled nursing pursuant to NRS 449,039,

(383 [nits brief, the Defendant argues that Chapter 41A must be read broadiy to

give meaning to the intended purpose of the Lepislature. In particular, the Defendant

relies upon braad language contained in the case Frerle v Perez, 125 Nev. Adv. Op. 54
{2009}, However, the Court note thint, uader wetb-settied principles of statutory
interpretation, a stanie’s legishative history is only rélevant if the text of the statute itself
is unclear or ambiguous. Tn such cases, the legislative history of an cnactment may be
referenced.in order to resufve the ambigaity. There does 1ot appear fo be any ambiguity
between NRS 414,107, NRS 449,021, and NRS 439.0038.

(39)  Adduionally, it is another well-settled principle of statutory construction
that express statutory fanguage cannol be read out of existence hased upon general

¥
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| staternents of legistative intent, See generally, Union General Life Iny. Co. v. Wernick,

TFTHEOIE 499 (Qth Cir 1985 €"1 35 » Bmdamertal rule of statwtory construction that
777 P24 499 (9th Che, 1985101t is a Amdamental cule of statutory congteuction that

speeitic statutory language provails over gensra] provisions™). Thus, the fact that the
Legislawre may have intended to act broadly cannot justify ignoring the specific
language that it sctually chose to enact {or not 16 enact).

(40)  Moreover, the Court has reviewed the legislative history of NRS Chapter

HA, Chapter 1A was-enacted as Assembly Bill 1 in 2002 during a special gession of

the Legislature in order to dddress skyrocketing medicsl raalpractice insurgnee premivms

that were effectively forcing physicians to Jeave Nevada for other states, During

consideration of the bill, rumerous witnesses testitied that the puspose of the bill wds to
ansure that Nevada citizens wauld contisue tohave atfordable avess fo physicians and
hospitals by Joweting the insurance preniiums that physicians.and hospitats wounld have
fo pay. See, for exeonple, Assembly Hearivig on Medical Malpractice Issues, July 29,
2002 and July 30, 2002: Remarks made during session of the Senate Committee of the
Whole, July 39, 2002,

(41} The Courynates that the legislative bistory specitic to the affidavit

provision is sparse. During e consideration of this provision, the foeus of the

+Legistalure was upon ensuring that the affidavit be provided by -an expeit ina field that

wats sufficiently closely related 10 the alleged inalpractice. There was also some debate

regarding whether-deatists were included within the affidavit requirement, as well a3

upon possible. revisions to the statute of limirations period. See, Assembly Hearing on
Medical Malpractice Issues, Juby 36, 2007

{42)  During the Jogislative debate, there was no indication that the Legislature
intended (o expand the delinition of "hospital” as defined In the NRS. There was alsono
indication that the Legislature intended Assembly Bill { to-apply to.non-hospital
factlities which do not employ physicians, such a5 “facifities for skilled nursing” wnder
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NRS 449.0039, which only employ nurses and other stafl, Indeed, to.the extent that the

gil rnnse nf the hill was 1o ensure cantinued and affordable access 10 phvsicians and
purpase of the bill was to ensure continued and atfordable access to physicians and.

hospitals by reducing the insurance premriums paid by physicians and hospitals, the bill

logically should not apply 1o non-hospital facilities which do not employ physicians and

in which physicians danot provide care.

(43} Subscquent teils 2002 initial enactment, ¢ertain provisions of Chapter
41A were amended through an initiative petision cnacted in 2004, As deseribed by the

Nevada Suprenie Cowrt, the 2004 amendinents operated as follows: In duplicating the

| definition of medioal malpractice and expanding it © incliide nurses-and sther non-

hospital employees. & s fuir to assume that the people...wanted Lo extend the legistative

shield that protects doctors from frivolos lawsuits-and keep doetors practiving medicine

in this state.” Frerfe, 125 Nev, Adv. Op. at -, Relying upon this broad language, the

Defendant asserts that it nuust have been the intent of the 2004 ayvendments to expand

the scope of §1A.017 so broudly as to include its non-hospital facility,

(44} However. there i$ 4 considerable diffetence between expanding a Statute 1o

inctade rog-hospifal employees o the one hand, and expanding it to include non~
hospital facitities on the ather. One dees not necessitate the other. More important,
while it appears clear that the infent of the 2004 amendments was (o achieve the former,
there is no indication that the voiors intended the latter. The 2004 amendments simply
did not chumge the actual language afeither NRS 41A.107; NRS 449,021, or NRS
4490039 In any manner that would make this interpretation tenable.

{45) NRS41A 017 was expressly antonded in 2004 to include nurses and other
pragtitioners such as ehiropractors, Dactors of Oriental Medicine, physical therapists;
and the'like. Notably. the definition of “licebsed Bospital” was-not winended or expanded

inany way. Inreviswing a statutory amendmeat, the- Cowrt must consider not only what

1 waychanged, but also what the volers chose nol. fo change. [Fthe Legisiature {or the

t4
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voters) chase to ledve a portivi of a stitute alone while chenging other portions, that

ehoiee avist be deensed to huve been intentional. Therefore. the 2004 amendiments must

|} choice must he deemed to tisve boen intentions!. Therefore, the 2004 amendments must |

be interpreted such that the vater§ specifically chose not ip expand thé definition of
“Heensed hosgital.” Purthermore, the express words of 2 statute cannot be read in 4

manner fisconsistent with their plain meuning simply because ong party asserts that the

it Legislature or the'voters may have subjectively intended something else. Where the

words of the stature arc cloar, as they are here, the logislative history is of liitle

importance.

(46)  Therclore, the Court tinds that, based both upon the plain janguage of the
statuie as well as the legislative history (10 the extent relevanty, NRS 414,017 doks not
encompass a “facHity for skitled nursing” as defined in NRS 849.0039,

{#7}  Hoveever, the Court notes that the analysis does not end there. In its

November 8 Order, the Court requested additional brisfing regarding two issues. The

Court noted that an expert affidavit might nevertheloss be required i€ (1) the agts or
omissions at issue were commitied by licensed nutses or physicians, who are expressly
included within the scope of NRS 41A017, and (b) if the affidavit requirement also
applics, as a matter of law, ta claims asserted against the facility that smployed those
nurses or physicians under principles of vicarious Hability.

(48)  Although neither party ariginally raised this issue, the Court notes that
NRS 4JA017 expressly defines "provider of health core” 1o inchade "licensed nurses.”
As iofed above, NRS 449.0039 defines “facifity for skilled nursing” ag'a fucility which
provides continuoas "skitled nursing and related care as preseribed by a physicien toa
patient in the faeility...." Thus, NRS 449.0039 cxpressly confemplates that &' facility
for skifled nursing” may eoiploy both nurses and hon-mugses and may offer care rendered
by nurses and well as gervives that are not required tobe rendered by a Hicensed murse

{"related care™)
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{49)  Therefore, in this case, it is possibli that the Plaintiffs’ Complaint is based
e sare fhat Wak rnanived 1o he renderad 1o the decedent in the Defendant’s facility by
ttpon cave that wats required 10 be rendered to the decedent in the Defendant's facility by

underlying avse of action against a *provider of health care” expressly recognized in
NRS 1A 017,

{50} "The Court nates that 4 potential ambigaity exista in that NR$ 449.0039

jneorparates the term "skitled murse” while NRS 41 A017 applies 10 "licensed nugses.”

The Court notes that NRS Chapter 449 contains a definition of "registered nurse” but

does pot independently define the term "skilled nurse.” lodeed. the phrase "skilled

Hinurse™ appears nowhere else within NRS Chapter 449. However, because nurses must

be licensed in order 1o ronder patint care (whether they are skilled of not); the Court
{inds that rhis potential difemma is easily resolved since-a “skilled nurse® under NRS
449.003% must also be a purse that is licensed by the approprinte state boaxds and
agencies, Therclore, for purpases of this Motion; the phrase "skitled nurse” and
“Heensed nuese” are fegally squivalent and fay he uscd interchangeably.

(513 Inany evint,as the Court has nuted, to the extent that Jiability in this case
is prevaised Upon any act Or amisgion by a licensed nurse, then those allegations would
arguably fall within the scope of NRS41A.017 and.an expert affidavit would be
required.

{32} The Court notey that the Piaintifis Complaint does not assert canses of

zetion dgainst the individeal emplovees who were responsibite for rendering care 1o the

decedent, Rather, only the facifity itself it named as o defendant, under & theory of
vicarious lizbility. However, if the Complaint hud asserted individual causes of action

against individuad licensed narses, then the Commplaint wosld have been void ab iniria

11 pursuant 16 NRS Chapter 41A arleast with respect to those individual tortfeasors. If the

underlying ailegations of negligence-ate void ab inirio, then a question exists regarding

&
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whether the allceatinns of vivurious liability against a third.-pusrty defenddnt could

Heaallv stand v thair own

legally stand o their oven.
€83} Thérciore. the next guestion before the Court is whether the acs or
omissions at issue. were actually comminted by (icensed nirses or physicians. 1Fse, then

the analysis turns 1o wheihier NRS 41A.071 applies to claims asserted vicar‘iously‘agaiusi

Hhe facility but not agaimst those nurses,

{34}  Asnoted hereinabove, the Complaint in this case is pled yg,y.genemﬂy.
The Compliting ot hand does not incorporate the words "malpractice” or “professional
negligence,” and it does. not expressly assert any claims against individugl nurses or
physiciaus. Instead, it generally avers that e Deferdant was liable because it grnployed
people who acted negligently (paragraph Vi, Detendanits "were negligent through their
officers, agents, servants and emplovees™ and because the decedent's injuries oceurred
on the premises owned by the Defendant (paragraph V1, decedent “was lawfully on the
afurementioned properiy®y,

£55)  NRS 41A was drafied in résponsé ta.what was perceived as g Jegislative
emergency. FTherefore, the Court deeins that i provisions are difected toward practival
reality rather than legal technicalifics. Accordingly, even if a Complaint does not

expressly contuin the exact words “medical malpractice” or “professional negligence,®

the provisions of NRS 41A.017 and 41A 071 would sl apply if, as & matter of practical

reality rather thais anttl pleading, it asserty a cause of action that in actustity is premised

| o medical malpractice. In other wouds, if a Complaint asserts a negligent act or
omission that involves the exercise of professional medicd judgment by 8 Hicensed murse

or physician (or another medical professional listed in the statute), then NRS 41A would |

apply regardless of whatever wards are actually stated in the Complainl. Thug, the

Court's inquiry iy nof limited to the words wsed in the Complaint, but rather looks to the

substantive reafity behind the-allegations asserted therein.

17
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(36)  Inthe present case. the Defendant has supplied medical records and copies

nf Resnonses 1o Toterrapatories which thev assert add detai) to the allecations of the

j oF Responses to Interrogatories which they assert-add detail to the allégations of the

Complaint and demonsiise that the sctsiomissions listed in the, Complaint actually fall
within the scope of NRE 414017,
(57} For example. Defendant’s Interrogatory No. 13 asked the Plaimiff o

deseribe in detail the injories; coimplaints and symptoms which the decedent suffered as

& result of the incident out ol which thisaction arose. The Plaintifly Response 10

Interrogatory No. [3-recites instances of alleged professional negligence committed by

ueses and physiciang. Some of these allegations are quoted verbatim herainabove at

paragraph 9. supra. Included were such allégations as the improper or exeessive

adminisation of preéseription drags (such as Remeron and Nearontin), the failure 0
diagnose or treata stage 11 decubitis picer, and the fatlure to administer oxygen.

(58)  Moreover, these asscriions closely match allegations specifically contained

jiin the Complaint, For example, the Complaint afleges a fatlure “to properly inspect” the

decedent and “to warn Plaintiffs of 2 dangerous condition,” which apgear 16 allege that -
the physitians dnd purses failed to apprise the decedent of the developmentof the Stage
11 decubitis wloer that eventually Jed to his death, Simitarly, the Complaint also alleges
that the Defendant permited the decedent ro remain i a dangerous and unsafe condition,
which appears to alfege that the Defendant [ailed to diagnose and treat that stage (1]
decubitis wléer before it became infectéd and killed him.

{59} These allegations unguéstionably involve the exercise of professional
Judgraent by nurses and phusicians, [ndesd. the persons alleged to have committed those
acts are specitically identified as {r, Craig Jorgensen {a physician) and the “charge
mrse,”

{60} The Court notes that the Plaintiffs' discovery responses appear to allege o
variety of different kinds of negligence, some of which appear to fall within the scope of

{8
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medical malprastice and some of which do.noi. For example, the discovery responses

wmednde.aliroarions of neoliornes In the ferformance of relatively menial activities. such |
inchude allegations of negligence in the performance of selatively menial activities, such

|as the failure o.use clean gloves, ta lurn the decedent regularly. orto clean his diapers

appropriately. As the Plaintiffs note; af Jeast some nf these allegations relate to relatively

menial or mechanical acts which at feast arguably do not involve the exercise of

professional medival judgment by physiciansor nurses.

(61} However, the Complaint asserts only one cause of action, for general
negligencs, and anly one defendant is named. Furthermore, in.reviewing the discovery

responses and the descripdon of the case contuined in the: Plantifs” hriefing, itapprars

ithat these relatively menial ertors are not alleged to be the proximite cause of the

decedant’s death, According to the Plaintif(s" own assertions, while the tailure 1o use
clean gloves, to turn the decedent jwoperly, or elean his diapers regularly eventually
caused him to develop uleers. there was no assertion that those agts were, in and of
theraselves, ftal. Rather, they appear 1o have bees fir less proximate along the chain of
causation than {ar they are at léast équ_a’! with) the alleged over-tise of sedutives and the
subsequest failure Lo diagnose or trent those ulcers before they became infected. The
Cours notes that improper administiation of preseription drugs and the afleged failure to
diagnose and treat a medical condition are acts that uneguivocally fall within the scope
of medical malpractice. “Thus, in this case. the acts/omissions that might not have been
compmitted by medical professionals aré inextricably interfwined in'the chain of

causation with-acts/omissions that were nocessarily perforined by physicians and nurses

which necessarily constitutes professional negligence.

(62)  Because the various alfegations of negligence are factually intertwined and
furthermore are vot separated into different counts or against different defendants, the
Court can see no logival way 1o separate the sllegations of malpractice from the

allegations that are pon-professional in natare. Becaase ondy one cause of action has

i
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been asserted, it appears to the Court that all of the aliegations must be treated as one for-
surraene Af datsnwining whsthar the Ciamniaing eenjies the sunnnet afan sffidavis

purposes of determining whether the Complaint requires the support of an affidavit
pursuant to NRS41A071.

(63} T short, the Court tinds that the Plaintitls’ Complaintaileges instagices of |
medical.malpractice against physicians and nurses who indisputably fall within the

latutory definition of "peoviders of bealth care,” These allegations would normaily

reguire the support.of ar expert affidaviy pursuant to NRS 41AN71 il the claims had
been asserted individaally against thuse physicians snd nurses.

{64)  However, as-hoted. the instant Complaint dogs ndt actually assert elaims

against auy individual mirses or physicians,. Ruthet, it emly agserts & cause af action in

the actsfomissiony oceurred. Thus, the next question iy whether the provisions of NRS
41A would apply to such a cause of action against the emplover instead of the individusl
adlors.

(651 Asnotéd, NRS Chapter 41A was enacted in response to.a public policy
crisis in an allerapt to keep physicians practicing in Nevada by seducing their medical
malpractice insurance preminms and lmiting frivolous lowsuits against them. The
Defendant arguss that NRX 414 should be canstrued generoesly inorder t effectyate
that broad legislative purpase.

{66)  As nuted hereingbovi, this Court foutnd that NRS 41A did not encoinpass
"Facilities for skifled nursing” bécase such facilities sppeared o be expressly excladed

by statute, Statements of general legistative purpose or intenf cannot supersede thé

(67)  Howcver, the Court can find 1o such specitic exciusion for claims brought
vicariously against employers of physicians and nurses. [n the absence of such express

language, then an ambiguity exists regarding the scope of the statute, When such an
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| amshiguity exists, then the legisiative intent plays a larger vole in determining the scope

likely respond.by filing u third-party claim for indomnity-or contribution against those

o doctars or nurses, with the practical result that those dactors and nogses would end upus

Hpalicy and spirit of the law.and will seek to.aviid an mterpretation that leads to an

{the Coart heid that NRS 414 applied 1o professional medicu! corporations even though

would allow plaintitss to circamvent the dffidavit requirement. The saine logic appears

000089

al'the wiatitary fanonnas

of the Slattory language.

{08) Trappenrs logical to the Coun that the fundamental legistative purposes of
NRE Chapter 41A would be defeated it a plaintif could circumvent the affidavit
requirement by simply omitting the phiysicians or nirses who actually comenitted the

malpractice from the complaint.and vet lodge the very same allegations vidariously

against the employer of those physicians and norses. In most cases, the employer would |

defendams i the awsuit withoutany affidavit ever haviug been filed by the plaint it
Such a resalt would be absurd and logicat and would provide a.congiderable loophole
through which a plainiiff could easity circumyent both the letter and spirit of the

affidavit reguirement. As the Supreme Court noted in Flerle, courts mnst consider "the

absurd result.” 125 Nev, Adv. Qp. at ---.
(69)  Furthiermore. this situation dppesrs fo be akin to that considered by the

Nevada Supreme Court [n Fierle v. Peres, 125 Nev, Ad, Op. 34 (2009). In that case,

such professipnal medical corporations were not named anywhere within the statute.

The Court found that omitting such corporations would ¢reate an illogical resudt that

fo apply to elaims ssserted viertiously aguinat the emiployers of physicians and nurses.
(70} The Court notes thata passible exception to this principle might existif

sach an employer were slleped to he fiable on grounds that are leguily independent of

any negligence committed by the urse or physician emplayed by them, For example,

an employer may be liable for negligent hiring, training, or sapervision of doctors or

A
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within this Order,

j darkened and et short by the carelessness of medical professionals who should have

iaffidavit or e dismissed. This Court is wellinware that the siatute of Hmitations peviod
for filing a new complaint against the Delendunt fuay have already expired, This Court

5 baund to apply the law even when the result is distasteful to.the Court.

nurses, bt that questivn is riol before this Cowd and therefore need not be addressed

surdttan staia F¥edioe

(71} As s final atter, the Court wishes to state that, by this result, it is
expressty ot condoning the actions or behavior of any of the nurses or physicians
ideified in the discovery respanses, Il the Plaigtifts’ alicgations are true, then the

decedent suffered bath terribly and unjustly. and the last days of his life were trapically

done much. much more w refieve his suffering, There is no way to know, bot it is
possible that Mr. Perbiat might stili be alive toddy but for what is alleged to have
oeetrred in this case.

(74} Nenetbeless, the Legislature has made the fundamental policy decision that

judicial complainis asserting medical malpractice must be accompanied by an expert

(73)  Therefore, the Court concludes that the allegations of the Platntiffy’
Compiaint fall within the scope of NRS 41A.017 and 41 A071. Since no sxpert atfidavit
accompanied the Complaint as requited by NRS 314,071, the Complaint must be
dismissed withoat prejudice.

(74} The Defendant’s Motion is therelore GRANTED and the Complaint is
hereby DISMISSED without prejudice against re-filing with the support of an expert

affidavit as required by NRS 414 071,

DATED: Decamber 19,2011 )
s, e T
m’Z.«qM Lo e

;ng?ku TTAO
DISFRICT COURT JUDGE

000090

000090

APP118

000090



160000

,iPage 23 of 24

43 <.

o

%

JERGME TA0

NRIRIY G
SPAETSENL K

IAKFRXE WINABA s>

000091

CERTIFICATE OF SERVICE
Eherchy certify that [served a copy of the foregoing, hy plucing copies in the
£ HEICHY Ll ¥ UL SORYELE R UUPY OF 1US LICROUIR, )y FHAVINE LGN 81 wee

jj attormey falder's in the Clerk’s Office of faxing as follows:

Vietor Lee Mitler, Esq. - Via Facsimile: 877-0487
Brent 8. Vogel, Esq. « Via Facsimile: 8933789

Pk (Iudl

Paula Walsh, Executive Assistant
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JULIO GARCIA, M.D,, FA.CS.; AND No. 58686
JULIO GARCIA, M.D,, LTD., A NEVADA -
CORPORATION,
Petitioners, : F I
Vs,

THE EIGHTH JUDICIAL DISTRICT L E D
COURT OF THE STATE OF NEVADA, IN NOV 2 2 201
AND FOR THE COUNTY OF CLARK; AND

THE HONORABLE RON ISRAEL, CLEAK OF SUPRENE COURT
DISTRICT JUDGE, sv R
Respondents,

and

YESENIA “JESSIE” ALVAREZ,
Real Party in Interest.

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS

This original petition for a writ of mandamus challenges a
district court order denying petitioners’ motion for summary judgment and
granting real party in interest’s countermotion to reinstate previously
dismissed claims.

Real party in interest, Yesenia Alvarez, was employed as an
aesthetician in the office of petitioner Dr. Julio Garcia, a plastic surgeon.
As part of Alvarez's compensation she received two free liposuction
procedures from Dr. Garcia on August 28, 2002, and July 2, 2003. Alvarez
alleges that during the second of these procedures, Dr. Garcia injected her
breasts with saline without her consent. Dr. Garcia admits that he
injected Alvarez's breasts with saline, but contends that the injections

took place during the first procedure.!

In her original and first amended complaints, Alvarez alleged that
the saline injections occurred during the first procedure, on August 28,
2002, but she alleges in her second amended complaint that the injections
took place during the second procedure, on July 2, 2003.

7 07A533914
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Alvarez admits that she became aware of the saline injections
immediately upon waking after the procedure, and was aware at least
within days after the procedure that Dr. Garcia had shown her breasts to
other employees while she was still under sedation. Alvarez testified at
deposition on January 4, 2005, in a previous, unrelated action between the
parties, that as of that date she had knowledge of all of her causes of
action against Dr. Garcia related to the injections. Alvarez filed her
complaint in this case on January 4, 2007, more than three and a half

years after she alleges the injections took place and two years after her

deposition in the unrelated action.

Alvarez alleged 15 causes of action against Dr. Garcia: medical
malpractice/negligence, medical malpractice/negligence per se, negligence-
res ispa loquitur, breach of contract, contractual and tortious breach of
implied covenant of good faith and fair dealing, civil assault, civil battery,
negligent/intentional infliction of emotional distress, fraudulent
concealment, unreasonable intrusion upon seclusion of plaintiff,
unreasonable publicity given to private facts, negligent misrepresentation,
fraudulent concealment, breach of fiduciary duty, and declaratory relief.
On May 17, 2007, the district court dismissed all of Alvarez’s causes of
action other than her two breach of contract and the declaratory relief
causes of action. On January 18, 2011, Dr. Garcia filed a motion for
summary judgment on Alvarez’s remaining causes of action, arguing that
her breach of contract claims were really tort claims that were time-

barred. Alvarez opposed the motion and filed a countermotion for

summary judgment regarding the same causes of action as well as a

countermotion to reinstate all of her previously dismissed causes of action.
The district court denied both the motion and countermotion for summary
judgment, but granted Alvarez’s motion to reinstate her previously
dismissed causes of action. Dr. Garcia challenges the denial of his motion

NEvADA 2
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for summary judgment and the grant of Alvarez's countermotion to
reinstate previously dismissed claims in his petition.

A writ of mandamus is available to compel the performance of
an act that the law requires or to control an arbitrary or capricious
exercise of discretion. International Game Tech. v. Dist. Ct., 124 Nev. 193,
197, 179 P.3d 556, 558 (2008). A writ of mandamus is an extraordinary
remedy, and whether a petition for extraordinary relief will be considered
is solely within this court’s discretion. See Smith v. District Court, 107
Nev. 674, 677, 818 P.2d 849, 851 (1991). The right to appeal following a
final judgment generally constitutes an adequate legal remedy, precluding
writ relief. International Game Tech., 124 Nev. at 197, 179 P.3d at 558.

When a case is in the early stages of litigation, however, and judicial
economy and administration are taken into consideration, an appeal is not
always an adequate remedy, making writ relief appropriate. Id. at 198,
179 P.3d at 559. Although we generally will not exercise our discretion to
consider mandamus petitions that challenge district court orders denying
summary judgment, an exception to this general rule exists when
judgment in petitioners’ favor is clearly required by statute. Smith v.
District Court, 113 Nev. 1343, 1344-45, 950 P.2d 280, 281 (1997). Here,
having considered the writ petition, answer, and reply, as well as the
supporting documents, we conclude that our intervention by way of
mandamus is warranted and we grant the petition.
Alvarez’s motion to reinstate previously dismissed claims

Our review of the petition, answer, and supporting documents,
including the hearing transcript, shows that the district court erred in
granting Alvarez’s motion to reinstate her previously dismissed claims, as
neither the hearing transcript nor the district court order provided any
legal basis to reinstate the claims. Alvarez asserted in her countermotion

that the statute of limitations for her claims were tolled by her cause of
SupreME COURT

N:m 3
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action for fraudulent concealment. A fraudulent concealment defense,
however, requires a showing both that Dr. Garecia used fraudulent means
to keep Alvarez unaware of her cause of action and that Alvarez was, in
fact, ignorant of the existence of her cause of action. W v. Santa
Barbara Chamber of Commerce, Inc., 705 F.2d 1515, 1521 (Sth Cir. 1983).
The record here shows that Alvarez was aware of Dr. Garcia’s actions
upon waking from her surgery; therefore, the fraudulent concealment
doctrine is not applicable to toll the statute of limitations for any of her
claims. Id,

Dr. Garcia’s motion for summary judgment

The district court also was required to grant Garcia’s motion
for summary judgment. Alvarez alleged claims for breach of contract and
breach of the implied covenant of good faith and fair dealing; however, the
basis for her claims are the saline injections that are also the basis for her
tort claims. Alvarez argues that the informed consent form that she
signed, but that Dr. Garcia did not sign, was a contract for her liposuction
procedure. Dr. Garcia asserts that Alvarez’s contract actions are in fact
tort claims and the tort statute of limitation should be applied to them.

In determining whether an action is on a contract or in tort,
this court looks at the nature of the grievancé to determine the character
of the action, not the form of the pleadings. State Farm Mut. Auto. Ins. v.
Wharton, 88 Nev. 183, 186, 495 P.3d 359, 361 (1972). “It is settled that an
action against a doctor arising out of his negligent treatment of a patient
is an action sounding in tort and not one based upon a contract.” Christ v.
Lipsitz, 160 Cal. Rptr. 498, 501 (Ct. App. 1979) (quoting Bellah v.
Greenson, 146 Cal. Rptr. 535, 542 (Ct. App. 1978)). Accordingly, Alvarez’s
breach of contract claims sound in tort, and are subject to a two-year
statute of limitation. NRS 11.190(4)(e). Since Alvarez was aware of Dr.
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Garcia’s actions upon waking from her procedure in 2003, her claims,
which were not brought until 2007, are time-barred.

As Alvarez has no remaining causes of action that were
brought timely, her declaratory relief claim must be dismissed. Builders
Asg'n v. City of Reno, 105 Nev. 368, 369, 776 P.2d 1234, 1234 (1989)
(holding that “[t]he Uniform Declaratory Judgments Act does not establish

a new cause of action or grant jurisdiction to the court when it would not
otherwise exist”). Accordingly, we

ORDER the petition GRANTED AND DIRECT THE CLERK
OF THIS COURT TO ISSUE A WRIT OF MANDAMUS instructing the
district court to vacate its order granting Alvarez’s countermotion to

reinstate previously dismissed claims and to grant petitioners’ motion for

( E. . cJ
—22?%——— J. / \XM Lty g
Dougla Hardesty

cc:  Hon. Ron Israel, District Judge

Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas
Bowen Law Offices

Eighth District Court Clerk ./

summary judgment.?

2In light of this decision, we vacate the stay imposed by our
September 15, 2011, order.

b
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Electronically Filed
9/21/2018 1:39 PM
Steven D. Grierson

CLERK OF THE COU
MOT W. ,gd.“a—v.«

MicHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail: mdavidson@klnevada.com
MELANIE L. BossIE, EsQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Telephone:  (602) 553-4552

Facsimile: (602) 553-4557

E-Mail: Melanie@wilkesmchugh.com
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609

Telephone: (813) 873-0026

Facsimile: (813) 286-8820

Email: bennie@wilkesmchugh.com
Attorneys for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA
* % %
Estate of MARY CURTIS, deceased; LAURA CASE NO. A-17-750520-C
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA DEPT NO. XVII
LATRENTA, individually,
Consolidated with:
Plaintiffs, CASE NO. A-17-754013-C
VS.

SOUTH LAS VEGAS MEDICAL
INVESTORS, LLC dba LIFE CARE CENTER PLAINTIFFS' MOTION FOR PRIMA
OF SOUTH LAS VEGAS f/k/a LIFE CARE FACIE CLAIM FOR PUNITIVE
CENTER OF PARADISE VALLEY; SOUTH DAMAGES

LAS VEGAS INVESTORS LIMITED
PARTNERSHIP; LIFE CARE CENTERS OF
AMERICA, INC.; BINA HRIBIK PORTELLO,
Administrator; CARL WAGNER,
Administrator; and DOES 1-50, inclusive,

Defendants.

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs.
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VS.

SAMIR SAXENA, M.D.; ANNABELLE
SOCAOCO, N.P.; IPC HEALTHCARE, INC.
aka THE HOSPITALIST COMPANY, INC.;
INPATIENT CONSULTANTS OF NEVADA,
INC.; IPC HEALTHCARE SERVICES OF
NEVADA, INC.; HOSPITALISTS OF
NEVADA, INC.; and DOES 51-100,

Defendant.

PLAINTIFFS' MOTION FOR PRIMA FACIE CLAIM FOR PUNITIVE DAMAGES

Plaintiffs Estate of Mary Curtis, deceased; Laura Latrenta, as Personal Representative of
the Estate of Mary Curtis; and Laura Latrenta, individually (“Plaintiffs”), by and through their
attorneys at the law firms of Kolesar & Leatham and Wilkes & McHugh, P.A., hereby move for
an order that the jury will be permitted to consider awarding punitive damages. This motion is
brought under Rule 56(c) and is supported by the following memorandum of points and
authorities, the appendix of exhibits filed herewith, and any argument presented at the time of
hearing.

DATED this 21% day of September, 2018.

KOLESAR & LEATHAM

By /s/ Melanie L. Bossie, Esq.
MicHAEL D. DAVIDSON, ESQ.
Nevada Bar No. 000878
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
MELANIE L. BossIg, EsQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & McHUGH, P.A.
One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609
Attorneys for Plaintiffs

111
111
111
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NOTICE OF MOTION

PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motion on for

hearing on the 24th day of October , 2018, in Department X VI of the above-entitled
fln Cr:]ambers

Court at the hour o .m., or as soon thereafter as counsel may be heard.

DATED this 21% day of September, 2018.

KOLESAR & LEATHAM

By /s/ Melanie L. Bossie, Esq.
MicHAEL D. DAVIDSON, ESQ.
Nevada Bar No. 000878
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
MELANIE L. Bossig, EsQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & McHUGH, P.A.
One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609
Attorneys for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES

l. ISSUE.

If a plaintiff adduces sufficient evidence that a defendant had knowledge of the probable
harmful consequences of a wrongful act yet failed to act to avoid those consequences then the issue
of punitive damages is for the jury. Laura herein adduces sufficient evidence (1) that Defendants
knew that LCCPV had insufficient staff; knew that that insufficiency was compromising resident
care; knew that a nurse had erroneously given Mary a potentially fatal dose of morphine; and knew
that Mary needed to be closely monitored for signs of morphine overdose; and (2) that Defendants
nevertheless ignored her, leaving her to decline unnoticed and to be found unresponsive by her
daughter, by which time it was too late to salvage her life. She died of morphine intoxication a few
days later. Is the issue of punitive damages for the jury?

1. STATEMENT OF FACTS.
Mary’s Condition on Entering LCCPV

1. Mary Curtis had been living alone in an apartment; she could dress, bathe, cook,

2976160 (9770-1) Page 3 of 33
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clean, and do laundry without difficulty, and used a cane for ambulation around the apartment. Ex.
1, Photo; Ex. 2, OT Plan of Tx.

2. Mary entered Life Care Center of Paradise Valley on 2 March 2016 following
hospitalization after a fall at her apartment. Ex. 3, Prog. Notes LCC-133; Ex. 4, Disch. Summ.;
Ex. 5, Floor Plan.

3. She was alert with clear speech and regular respiration. EX. 6, Nursing Assess.
LCC-113.
4. She required extensive assistance with her activities of daily living, including bed

mobility, transfers, locomotion, and toilet use. Ex. 7, MDS Sect. G LCC-86.

5. Her balance during transitions and walking was not steady and she could stabilize
only with staff assistance. Ex. 7, MDS Sect. G LCC-87.

6. She had no condition or disease such as would have resulted in a life expectancy of
under six months. Ex. 7, MDS Sect. J LCC-92.

7. On 3 March Mary was friendly and *“concerned about leaving our facility, wanting
to go back home.” Ex. 8, Chatman Dep. 17:3-10.

Mary’s First Days at LCCPV

8. Mary on 3 March was found lying on the floor in the bathroom, and reported that
she had got out of bed to use the bathroom, lost her balance, fell, and hit her head on the wall. Ex.
9, LCC Fall Incident Rpt-00001; Ex. 3, Prog. Notes LCC-133.

9. Her blood pressure after her fall was 165/75. Ex. 9, LCC Fall Incident Rpt-00002.

10.  Actions taken post-fall were to continue falling star intervention, tab alarm, bed in
lowest position, and non-skid socks. Id. at -00003.

11. Mary’s gait was unsteady; she was incontinent; her toileting program was prompted
voiding. 1d. at -00004.

12.  Alert charting was initiated; interventions in place upon Mary’s fall were tab alarm
and fall risk bracelet; thereafter were to be in place tab alarm and bed in lowest position. Id. at -
00005.

13. Mary had fallen within the last 30 days; a bed alarm had been in place. Id. at -
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00004.

14.  She had a right leg bruise of 5 x 7 cm and a left leg bruise of 15 x 7 cm. Ex. 10,
Non-Pressure Skin Condition R. LCC-138, -142.

15. She should not have been left unattended in the bathroom. Ex. 11, Ramos Dep.
46:7-18.

16. LCCPV created an interim care plan on 3 March for Mary’s being “[a]t risk for
physical injury from falls”; her fall risk score was 22; the sole intervention identified was to
educate resident/family (on what was left unidentified). Ex. 12, Interim Care Plan LCC-126.

17.  On4 March Mary was alert and verbally responsive with no ill effects from the fall
recorded. Ex. 3, Prog. Notes LCC-133.

18. Mary fell on 6 March. Ex. 13, LCC Dawson Stmt-00001.

19.  There was not but should have been an incident report for Mary’s second fall; that
fall should have been documented in the clinical record. Ex. 8, Chatman Dep. 16:6-17:2; Ex. 14,
Werago Dep. 18:22-19:16.

20. DON Tessie Hecht told LPN Ershiela Dawson that Mary’s second fall was not
recorded because it was just on the word of the roommate. Ex. 15, Dawson Dep. 87:1-6.

21, LCCPV failed to complete the MDS section concerning Mary’s falls. Ex. 7, MDS
Sect. J LCC-93.

Mary’s Last Days at L CCPV

22, LPN Ersheila Dawson was assigned to Mary only on 7 March and knew neither her
nor her care needs. Ex. 15, Dawson Dep. 10:6-12.

23.  Nurse Dawson, who had been called in that morning because LCCPV was short a
nurse, felt a bit behind the eight-ball, as normally the shift would have begun at 7:00 a.m. but she
did not arrive until 8:00 or 9:00 a.m.—the normal time for the morning medication pass, which
requires significant preparatory work. Id. at 10:18-24; 11:20-12:22; 14:19-23.

24, She testified that “[t]hat morning was very chaotic . . . . | was urged to take care of
these three persons immediately. | started in order and then [ADON] Thelma [Olea] came back to

me and reiterated that | needed to get these three people done.” Id. at 42:13-17.
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25. Nurse Dawson testified that she had no opportunity to review Mary’s clinical record
before providing her medication. Id. at 37:12-25.

26.  She testified that she did check the medication administration record but that her
cart was out of order, and that “the meds that were in the narc box were out of order also, because
I had taken meds from two different nurses and they weren’t going to match. . . . So | put it in
order the best way that | knew how.” Id. at 48:18-23; 49:19-24.

217. She then, according to her testimony, “got reprimanded again to take care of these
three people. And so at that point, | want to get these three people taken care of, so that that can
get back into the flow of regular med pass.” Id. at 50:21-23.

28. At approximately 10:00 a.m. Nurse Dawson popped out two pills, crushed them,
put them in applesauce, and gave them to Mary. Ex. 16, LCC Med Incident Rpt-00001; Ex. 17,
Dawson Emp File-00104.

29.  Shethen went to room 312A and began looking for the medications for that room’s
resident, at which point she realized that she had given 312A’s morphine to Mary. Ex. 17, Dawson
Emp File-00104.

30. Nurse Dawson then realized that Mary had been given the wrong medication; that
it was morphine; that it was a significant dose (120 milligrams); and that without action that dose
could be fatal. Ex. 15, Dawson Dep. 59:16-60:10.

31. Nurse Dawson “said that ‘I did not read the name in the medication package, did
not double check the MAR, and was my first time to be in 300 hall and did not know the patients.””
Ex. 17, Dawson Emp File-00104.

32. Nurse Dawson testified that she “really just messed this up. It was unbelievable. |
was very concerned. | was overwhelmed that | may have had harmed somebody. So, yeah, | was
pretty upset too.” Ex. 15, Dawson Dep. 65:7-11.

33.  According to Nurse Dawson’s employee file documentation, at this point she
reported her error to ADON Olea, who told her to call the physician, who (not the physician Dr.
Samir Saxena but Nurse Practitioner Annabelle Socaoco) ordered that Narcan be administered.

Ex. 17, Dawson Emp File-00104.
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34. Nurse Dawson testified that she asked Nurse Socaoco whether she should prepare
to send Mary out because of the high dose of morphine and was told no; that because she did not
know Mary’s baseline or how morphine would affect Mary her “thought process would have been
to send her out”; and that she expected that Mary would be sent to the hospital: “With that much
morphine, yeah, I . . . thought that we would send her out.” Id. at 78:4-18; 137:11-22.

35. Nurse Dawson testified that she reported as follows to Nurse Socaoco: “Hey, | just
fucked up, and | just gave this lady 120 milligrams of morphine. What am | going to do?” Id. at
115:22-116:8.

36. DON Hecht, with whom Nurse Dawson spoke before leaving for the day, told her
that “She’ll be fine” and that “It happens.” Id. at 84:20-22; 86:8-17.

37. Nurse Dawson informed ADON Olea of Mary’s narcotic overdose at around noon;
ADON Olea did not know how much or when it was given, nor did she know what Mary’s baseline
was. Ex. 18, Olea Dep. 52:12-16; 53:3-13.

38.  ADON Olea became upset when she was told that Mary had been given the wrong
medication, one reason for which is that she was just made aware of it shortly before noon. Id. at
47:8-20; Ex. 19, Sansome Dep. 106:3-6.

39.  ADON Olea could see that Mary was nauseated. Ex. 18, Olea Dep. 53:19.

40.  ADON Olea did not know that the medication was morphine (only that it was a
narcotic), when it was given to Mary, how much was given, or whether it was short- or long-acting
(although that would make a difference in how a resident is affected). Id. at 54:17-55:2; 57:5-17.

41.  ADON Olea testified that Nurse Dawson did not tell her that Mary’s blood pressure
after the incident was 170/78. Id. at 66:1-6.

42.  ADON Olea did not take Mary’s vitals when she checked on her, nor was she aware
of Mary’s ongoing high blood pressures, or that she was nauseated and vomiting. Id. at 66:13-25.

43.  The adverse reaction noted for Mary post-morphine was increased blood pressure
and lethargy. Id. at 74:16-75:2.

44.  ADON Olea asked herself how in the world 120 milligrams of morphine could have
been given to Mary. Id. at 49:10-22.
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45.  When RN Cecilia Sansome came on shift at noon, ADON Olea informed her about
Mary’s situation; Nurse Sansome asked if the physician had been notified and was told no; ADON
Olea then asked her to call and get an order. Ex. 19, Sansome Dep. 18:3-7; 45:25-46:9.

46. Nurse Sansome was asking herself how in the world this could have happened,
especially with all the procedures in place to prevent it. Id. at 54:19-55:1.

47.  ADON Olea did not assess Mary before Nurse Sansome arrived. Id. at 59:7-12.

48. At 1:00 p.m. Nurse Socaoco ordered that Mary receive 0.4 mg of Narcan once with
repetition allowed in three minutes; also, staff was to monitor Mary’s vital signs every four hours
and to call the nurse practitioner with any changes. Ex. 20, Tel. Orders LLC-52.

49, Nurse Socaoco became aware of Mary’s overdose when Nurse Sansome called her
around noon: she does not recall Nurse Dawson’s speaking to her at 10:30 a.m. regarding Mary’s
situation and believes given the situation’s gravity that if Nurse Dawson had done so she would
recall it. Ex. 21, Socaoco Dep. 34:24-35:1; 36:8-20.

50. Nurse Sansome gave Mary Narcan at 1:29 p.m. and (as Mary was still groggy)
again at 1:32 p.m., then assumed her regular duties as admitting nurse. Ex. 19, Sansome Dep.
63:13-15; 64:8-10; 106:7-15.

51. Nurse Sansome was not made aware that the drug was morphine, how much of it
was given, whether it was extended release, or whether it had been crushed; neither did she know
that Mary was vomiting. Id. at 62:11-63:8; 67:2-9.

52. When Mary’s daughter Laura Latrenta arrived at around noon, a nurse told her,
“You’re not going to be smiling when we tell you what happened”; the nurse told her that Mary
had been given the wrong medication and that “you’re going to have your mother back in six
hours”; Laura stayed with her mother until approximately 2:30 p.m. Ex. 22, Latrenta Dep. 50:1-
13; 109:5-16.

53.  Staff was to continue to monitor Mary overnight, with vital signs taken every fifteen
minutes for one hour and then every four hours; Mary’s blood pressure had risen that afternoon,
measuring 177/46. Ex. 23, Post Acute Prog. Note LCC-61.

54. Mary was alert and verbally responsive with confusion at 5:00 p.m. on 7 March;
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vital signs monitoring was to continue. Ex. 3, Prog. Notes LCC-132.

55.  Occupational therapy was withheld on 7 March per nursing and was withheld on 8
March because of a change in Mary’s medical status. Ex. 24, OT Daily Tx. Note.

56. Physical therapy on 8 March withheld Mary’s therapy owing to her change in
status; PT had been unable to arouse her that day despite multiple attempts; nursing was notified.
Ex. 25, PT Daily Tx. Note.

57. Laura returned to LCCPV on 8 March at around 11:00 a.m. and found her mother
unresponsive; Mary’s roommate told Laura that “your mom has been out of it. No one has come
to check her all day.” Ex. 22, Latrenta Dep. 70:22-71:9.

58.  Laura then took out her phone and videoed her mother in her unresponsive state
and herself trying to wake her. Id. at 71:14-25.

59. Mary’s mouth was open; her tongue was sticking out; her eyes were rolling in the
back of her head. I1d. at 71:25-72:8.

60.  Laura hurried to the nurses’ station and told them that there was something wrong
with her mother; the attendant replied that there was nobody on the floor but that she would get
someone; Laura then ran back to her mother and, seeing someone walk by, told her that she needed
to come into her mother’s room; she responded, “In a minute.” Id. at 72:22-73:5.

61. Laura then began screaming that someone needed to come in now; this produced
the desired staff response. Id. at 73:5-11.

Mary’s Last Days

62.  According to a nursing note of 11:47 a.m., at 11:00 a.m. on 8 March Laura called
DON Hecht into Mary’s room, where she found Mary with oxygen saturation showing 84%,
desaturating 77%. EX. 3, Prog. Notes LCC-132.

63. EMS was called at 11:19 a.m. and arrived to find Mary “[u]nconscious but wakes
to verbal stimuli, nonverbal and does not follow commands”; she was neither alert nor oriented;
her Glasgow Coma Scale total was 11; she had “decreased respiratory effort and rate”; Laura
informed EMS that she “attempted to have facility staff assess patient but no staff would come to

room for appx 5-10 min.” Ex. 26, EMS Report.
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64. Mary was transferred non-responsive out of LCCPV with an order reading
“Transfer 911 — respiratory distress.” Ex. 29, Transfer Form LCC-3; Ex. 20, Tel. Orders LCC-53.

65. At 11:30 a.m. on 8 March LCCPV recorded that Mary had decreased level of
consciousness, decreased mobility, and labored or rapid breathing; she was full code. Ex. 27,
SBAR Commc’n Form LCC-54, -55.

66. DON Hecht does not know for how long Mary had been unarousable before she
called 911. Ex. 28, Hecht Dep. 91:17-22.

67. Mary’s presentation was completely different on 6 March from her presentation on
8 March. Ex. 28, Hecht Dep. 90:2-91:16.

68.  Mary was admitted to Sunrise Hospital with altered mental status and was
“[o]verdosed with morphine.” Ex. 30, Sunrise Hosp. & Med. Ctr. H&P.

69.  She was started on a Narcan drip and IV fluid, but became more unresponsive and
her creatinine increased to 3.9; she also developed respiratory failure owing to altered mental status
and COPD exacerbation. Ex. 31, Sunrise Hosp. & Med. Ctr. Disch. Summ.

70. On 9 March Mary was on BIPAP and was somnolent, opening her eyes only to
painful stimuli. Ex. 32, Neuro. Consult. 1 of 7.

71. She was lethargic, sedated, and in no acute distress; she did not follow commands;
her altered mental status was “[d]ifficult to evaluate due to decreased level of consciousness.” Id.
at3of 7.

72. Mary’s physician talked to Laura “regarding gravity of situation and that in order
to reverse situation there would need to be heroic efforts including likely intubation and
mechanical ventilation, dialysis and multiple IV medications”; she “[d]iscussed decreased
likelihood of patient being extubated given advanced age and history of COPD as well as no
guarantee that patient would survive and likely low quality of life if she did survive.” 1d. at 6 of 7.

73. Mary “had not wanted heroic life efforts including life support and CPR.” Id.

74. Mary was discharged from Sunrise Hospital on 11 March; her discharge diagnoses
included altered mental status due to overdose, opiate overdose, and acute respiratory failure with

hypercapnia secondary to narcotic overdose. Ex. 31, Sunrise Hosp. & Med. Ctr. Disch. Summ.
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75.  Mary died on 11 March at Nathan Adelson Hospice. Ex. 33, Death Cert.
76.  Her sole immediate cause of death was morphine intoxication. Id.
17. She was to have an autopsy; her case was referred to the coroner. Id.

The Autopsy Report

78.  The coroner opined that Mary “died as a result of morphine intoxication with the
other significant conditions of atherosclerotic and hypertensive cardiovascular disease, and
dementia.” Ex. 34, Autopsy Report.

79.  According to the coroner, “there was reportedly one nurse charged with dispensing
medications to forty patients. Due to an error, the decedent received an oral dose of 120 mg of
morphine, which had been ordered for another patient. The decedent’s regular medication orders
did not include morphine. The decedent became excessively sedated, and a physician was called
to examine the decedent; and that afternoon the physician administered Narcan and Clonidine,
with follow-up physician order for close observation and monitoring every 15 minutes for one
hour, and every 4 hours thereafter.” 1d.

80.  According to the coroner, Mary “reportedly remained somnolent.” Id.

81.  According to the coroner, “[t]he hospital admission urine toxicology screen was
positive for opiates. The decedent’s neurological condition did not improve, and following
discussion with the family she was made Category 3. She was comatose, with agonal breathing.”
Id.

82.  According to the coroner, “[tJoxicological examination of blood obtained on
admission to the acute care hospital, following transfer from the skilled nursing facility, showed
morphine 20 ng/ml.” Id.

83.  According to the forensic toxicologist, “[i]n 15 cases where cause of death was
attributed to opiate toxicity (heroin, morphine or both), free morphine concentrations were 0-3700
ng/mL (mean = 420 +/- 940)”; positive findings were morphine — free, 20 ng/mL. Ex. 35, Tox.
Report.

Additional LCCPV Documentation on Mary’s Morphine Overdose

84. Nurse Dawson recorded at approximately 4:00 p.m. on 7 March that an incident
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report had been given to the DON and that the ADON was notified of the medication error; that
Narcan was given twice three minutes apart; that Mary had elevated blood pressure; and that Mary
had had some nausea and vomiting. Ex. 3, Prog. Notes LCC-132.

85. Life Care’s incident report records that the medication error was a Level 1 incident
that had happened at 10:00 a.m.; that Mary’s blood pressure immediately thereafter was 170/78;
that Nurse Socaoco had been notified at 10:30 a.m. and new orders had been received; that family
had been notified in person at 11:00 a.m.; that Nurse Sansome had provided the first aid; that the
LPN had been educated; and that Mary was stable and improving. Ex. 16, LCC Med Incident Rpt-
00001, -00002.

86. Life Care’s incident report records that Mary had an adverse reaction: increased
blood pressure and lethargy. Ex. 16, LCC Med Incident Rpt-00003.

87. Nurse Dawson recorded in her handwritten statement that she had given Mary two
tablets of morphine (120 milligrams); that the ADON was made aware; that Mary’s vitals were
checked every 15 to 20 minutes; and that a family member was bedside, had been made aware of
the error, was not upset, and said that as long as Mary was awake then she was okay. Ex. 13, LCC
Dawson Stmt-00001.

88. On 11 March Nurse Dawson was educated on the medication administration policy.
Ex. 17, Dawson Emp File-00104.

The Quality of LCCPV’s Monitoring

89.  Although clinical records and incident reports must be accurate, truthful, and
complete, Mary’s clinical record is not: for example, there is no note for 5 March, and staff’s
failure to record assessments in Mary’s clinical record on 7 March is especially concerning as
Mary had just been given 120 milligrams of morphine. Ex. 28, Hecht Dep. 74:2-75:19.

90. CNAs know that if they take vital signs they must document them in the clinical
record. Ex. 36, Reyes Dep. 17:11-18.

91. CNAs who observe a change in a resident’s condition have the duty and obligation
to record it and to give the record to the nurse. Id. at 18:3-19:1.

92. If a nurse had done an assessment but had not so recorded in the record that would
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indicate that she lacked the time to do her complete job. Ex. 19, Sansome Dep. 113:8-18.

93. Mary’s blood pressure was last recorded on her neurological assessment flowsheet
on 5 March. Ex. 37, Neuro. Assess. Flow Sheet LLC-116, -117.

94, Mary’s vital signs were last recorded on her vital sign flowsheet on 6 March. EX.
38, Vital Sign Flow Sheet LLC-178.

95.  The gap in Mary’s nursing notes between 5:00 p.m. on 7 March and 11:00 a.m. on
8 March concerns DON Hecht, as the standard of care required notes, especially after an event
such as Mary’s. Ex. 28, Hecht Dep. 57:2-16.

96.  ADON Olea does not know if each nurse and CNA assigned to Mary was apprised
of her condition and of what to look for. Ex. 18, Olea Dep. 125:6-12.

97. Mariver Delloro, a CNA assigned to Mary, does not recall having been instructed
to closely monitor a resident who had potentially overdosed on morphine; to her knowledge, she
never had such a resident. Ex. 39, Delloro Dep. 20:10-19; 22:19-23:4.

98.  Had CNA Delloro been instructed to take a resident’s vitals on the night shift, she
would have entered her results on the vital sign flow sheet. Id. at 21:24-22:3.

99. LPN Debra Johnson does not recall monitoring Mary on the night of 7 March. Ex.
40, Johnson Dep. 43:10-12.

100. LPN Regina Ramos does not recall an event where Nurse Dawson gave 120
milligrams of morphine to the wrong resident. Ex. 11, Ramos Dep. 20:19-22.

101. CNA Isabella Reyes, who was assigned to Mary on the morning of 8 March, was
never informed while working at LCCPV of any resident’s ever being given morphine erroneously.
Ex. 36, Reyes Dep. 21:2-9.

102. If CNA Reyes had been monitoring Mary’s vital signs, she would have documented
in the flow sheet, but there are no vital signs recorded for Mary on 8 March. Id. at 25:18-24.

103. CNA Reyes received no training regarding signs and symptoms of a morphine
overdose. Id. at 35:14-23.

104. CNA Reyes has at Life Care never been told that a resident was wrongly given

morphine nor what to look for in that circumstance. Id. at 35:24-36:8.
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105. CNA Cherry Uy, another CNA assigned to Mary after her overdose, was never
informed that Mary had been given morphine intended for another resident, nor was she told of
the need to closely monitor and supervise her owing to a morphine overdose. Ex. 41, Uy Dep.
19:14-20:3.

106. If CNA Uy had been monitoring Mary’s vital signs she would have so documented
on the flowsheet. I1d. at 22:5-15.

107. CNA Meseret Werago, whose assignment included Mary’s room, does not know
what to look for to see if someone may be suffering from an overdose of morphine. Ex. 14, Werago
Dep. 16:25-17:4; 25:15-18.

108. If nursing staff is closely monitoring Mary then it should be staff that recognizes a
change in Mary and not her daughter. Ex. 19, Sansome Dep. 109:9-17.

109. That Laura had to find Mary in the condition reflected in the video upsets Nurse
Sansome; “there should be documentation, close monitoring when they found out.” Id. at 109:19-
110:12.

The Regional Director’s Visitations

110. Performance areas covered during the regional director of clinical services’ visit of
January 2016 included medication management and nursing labor review; issues included nurses
not signing out medications. Ex. 42, Facility Visit Report (Jan. 18, 2016).

111. Performance areas covered during the regional director of clinical services’ visit of
February 2016 included medication management, quality of life, and bounce-backs to hospitals;
issues included that LCCPV “has been talking with physician’s and inservicing staff in an effort
to decreased bounce back rate” and that “[t]he Dietician needs to be spoken to about writing notes
that incriminate the facility.” Ex. 43, Facility Visit Report (Feb. 25, 2016).

112.  Performance areas covered during the regional director of clinical services’ visit of
8 March 2016 included medication management; issues included “[m]edication error noted.
Facility to follow-up, education.” Ex. 44, Facility Visit Report (Mar. 8, 2016).

113. Of patients who had recently had a change in condition, sixty percent had

documentation to support that the nurse was notified of the change; twenty percent had
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documentation in nurse’s notes to reassess for condition changes and response to
interventions/treatments; none had evidence to support that all components of INTERACT 3 were
in place. Ex. 45, Change of Condition.?

The State’s Surveys of LCCPV

114. The State cited LCCPV for failing to ensure that a narcotic pain medication was
administered following the prescribed schedule for one resident and for failing to prevent a narcotic
pain medication from being given to the wrong resident, i.e., Mary. EX. 46, Survey 7-8 (Apr. 21,
2016).

115.  Corrective actions to be accomplished by LCCPV included education “on med pass
administration policy and procedure” and for “[m]ed pass observations [to] be conducted weekly
x4, monthly x2/ until 100% threshold is met.” Id. at 7.

116. As to the resident whose medication schedule was not observed, “[t]he LPN
acknowledged she did not read the medication order prior to the administration.” 1d. at 8-9.

117.  The State found that Mary “was given Morphine Sulfate that was not ordered for
the resident”; that Mary’s condition “before the incident was alert and confused”; and that her
“physician was notified immediately and an order for Narcan (a narcotic antagonist) 0.4 milligrams
was ordered to be given intramuscularly with orders ‘may’ repeat in 3 minutes twice.” 1d. at 9-10.

118. The morphine-administering nurse said that “during the morning medication pass
she was told by a [CNA] [that Mary] was in pain. About the same time Resident #21 indicated to
the nurse she was in pain.” Id. at 10.

119. “The nurse stated the tablets were crushed and given in applesauce. Afterward when
the nurse tried to administer Resident #21’s medication the nurse realized she had mistakenly given
Resident #21’s Morphine Sulfate to [Mary].” Id.

120. “The nurse indicated she had only worked on other units before and the Medication

Administration Record . . . did not have pictures of Residents #20 [i.e., Mary] and #21.” Id.

! Life Care’s regional director of nursing testified that LCCPV’s overall score of 67 percent on this audit equated to

getting a D in school. Ex. 52, Blackmore Dep. 59:15-60:6.
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121. Mary became nauseated and her blood pressure increased; Clonidine was ordered:;
“[t]he nurse reported she went home that afternoon and the resident was “fine” at the time of the
departure.” 1d.

122. The DON reported that the offending nurse “was working in the 300 and 400 unit”;
that “usually two nurses worked on these units, but the census was higher than usual, so three
nurses were assigned to about 16 residents each”; and that “the day after the medication error,
[Mary] became unresponsive, a Code Blue was called and the resident was immediately transferred
to the Emergency Room at an acute care hospital.” Id. at 11.

123.  Mary’s nurse documented that at 3:59 p.m. on 7 March “hourly vital signs and
hydration were offered.” Id.

124.  The DON at 11:47 a.m. on 8 March “documented the resident’s blood saturation
dropped to 77% (normal is above 90%) and a Code Blue was called.” Id.

125. LCCPV’s policies required that a nurse administering medication “identify a
resident by comparing the name on the arm band with the name on the MAR and the photo of the
resident. If there is no photo or armband, to verify the resident’s identity with staff that knows the
resident. The policy further stated medications should only be crushed after checking with the
pharmacist or supervisor in case they are time released.” Id. at 12.

126. The State also cited LCCPV for its medication error rate of 7.14%. Id.

127. The State in its survey of 13 March 2015 cited LCCPV for failing to implement fall
prevention strategies for two residents and for failing to ensure care plans were updated in
accordance with fall policies for four residents. Ex. 47, Survey 22 (Mar. 13, 2015).

128. The State in its survey of 13 March 2015 recorded that “the facility had a
medication error rate of 10%.” Id. at 30.

Staff’s Knowledge

129. DON Hecht expected that her nursing staff would comply with LCCPV’s nursing
policy and procedures, which were in line with the standard of care in nursing. Ex. 28, Hecht Dep.
15:4-12.

130.  According to DON Hecht, the standard of care means that “the nurses will provide
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everything from medication administration, evaluation, change of condition, communicate to the
doctor whatever the change of conditions are in a timely manner,” and “[t]hat the patient will not
fall, that the patient will not have any other injuries while they are in the facility.” Id. at 15:16—
16:3.

131. Every nurse coming out of nursing school should know what the five rights of
medication administration are. Id. at 20:16-19.

132. Nurse Dawson knew the five rights of medication: the right patient, the right
medication, the right dose, the right route, and the right time. Ex. 15, Dawson Dep. 26:8-20.

133. There are at least three opportunities to ensure that the right medication is given to
the right resident: matching the orders, matching the MAR, and (if it is a controlled narcotic)
matching by reading the label. Ex. 19, Sansome Dep. 34:1-9.

134. Itis well known in nursing that giving the wrong medication to the wrong resident
could harm or kill her. Ex. 18, Olea Dep. 34:25-35:5; Ex. 15, Dawson Dep. 25:25-26:7.

135. A heightened awareness should prevail when providing a resident controlled
narcotics. Ex. 28, Hecht Dep. 23:24-24:2.

136. Itis well known in nursing that a significant dose of morphine given to someone—
especially an elderly person—unaccustomed to morphine can be potentially dangerous or fatal. Id.
at 24:21-25:10.

137.  Nurses are trained that a morphine overdose is potentially fatal, and everyone in
nursing knows that 120 milligrams of morphine given to a resident for whom it is not meant is
potentially harmful or fatal. Ex. 19, Sansome Dep. 45:10-13; Ex. 18, Olea Dep. 59:17-60:1.

138. It is standard knowledge in nursing that extended release morphine should not be
crushed without consulting the provider. Ex. 18, Olea Dep. 76:17-21.

139. Morphine is an opioid and a controlled narcotic, meaning a heightened
responsibility for nursing staff to observe the five rights of medication; morphine administered
inappropriately or to the wrong person could be harmful or fatal; there is an extra step with
controlled narcotics, i.e., reading the label thrice and comparing it to the controlled narcotic log

and to the order; if the steps of the standard of care or rights of medication administration are
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complied with there should be no excuse to give morphine to a resident for whom it is not intended.
Id. at 45:1-46:1.

140. What opiate was given, how much, when, and whether it was extended release or
short-acting should have been relayed to Nurse Socaoco, as those data were necessary for Mary’s
appropriate care and treatment. Ex. 28, Hecht Dep. 68:6-25.

141. DON Hecht would not want to place an LPN into a chaotic situation because that
is when problems happen, nor would she want to put an LPN in a situation where she was starting
a med pass at 8:00 or 8:30 instead of 6:30 or 7:00 as that is when dangerous situations happen;
moreover, if a managing nurse is aware that a nurse is already behind schedule then DON Hecht
would hope that the managing nurse would help set up the cart accurately. Id. at 27:9-13; 76:2—
21.

142. If a facility through its staff members knows, as LCCPV did, that this is a
potentially fatal event for Mary, then it can call 911 itself. Id. at 63:13-18.

143.  An acute care hospital is better equipped to closely monitor one who has overdosed
on morphine: a hospital has a lower ratio of nurses to patients, more monitoring devices, and
physicians present. Ex. 19, Sansome Dep. 82:20-83:16.

Staff’s Conclusions

144.  Life Care Centers of America has the duty and responsibility to provide enough
time for nursing staff both to comply with the standard of care and to go through the checks of the
rights of medication administration in order to ensure that a resident not be given an inappropriate
medication. Ex. 18, Olea Dep. 30:18-31:4.

145.  Life Care Centers of America has the duty and responsibility to ensure that LCCPV
provides one-on-one staff for a period of time for a resident requiring such supervision. Id. at
31:22-32:4.

146.  What happened to Mary exceeds everyday carelessness. Id. at 99:21-25.

147. It was reckless to Mary’s health and wellbeing that the appropriate controlled
narcotics were not lined up to be appropriately administered to her. Ex. 15, Dawson Dep. 94:8-

12.
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148.  Nursing staff’s knowing that Mary could not be aroused and doing nothing about it
would constitute conscious disregard of her health and wellbeing. Ex. 28, Hecht Dep. 82:13-83:4.

149. A resident’s receiving a significant dose of morphine not meant for her is
inexcusable. Id. at 29:4-9.

150. That the five rights of medication were not observed in Mary’s situation is
inexcusable and if better systems were in place and the medication administration rights were
being adhered to this never would have happened. Id. at 94:25-95:4; 95:11-23; Ex. 18, Olea Dep.
134:12-25; Sansome Dep. 76:21-77:2.

151.  Thatthis was Nurse Dawson’s first time on the unit was no excuse for not verifying
the right patient and the right medication. Ex. 18, Olea Dep. 80:10-19.

152.  Thatthere is no note recorded for Mary from 5:00 p.m. until Laura summoned DON
Hecht the next day at 11:00 a.m. concerns DON Hecht and is below the standard of care for
monitoring after a significant event like Mary’s. Ex. 28, Hecht Dep. 77:7-20.

153.  There was no RN supervisor at night and so it would have been prudent to send
Mary to the hospital for close monitoring by an RN and a physician. Id. at 85:1-11.

154.  That there is no note for 5 March, no note regarding Mary’s fall and injury on 6
March, no clinical assessment in the record post-morphine overdose, and no assessment in the
record on 8 March of Mary’s being unarousable, is clearly a pattern of violation of the standard of
care in nursing in monitoring and assessing Mary. Id. at 87:11-23.

155.  LCCPV’s deficiency for unnecessary drugs being provided to Mary was warranted.
Id. at 96:16-97:11.

156.  That there is no indication in the nursing notes that Mary, who was given an
excessive dose of morphine and was to have been closely monitored, was unresponsive prior to
her daughter’s stopping the DON to alert her to her mother’s unresponsiveness is unacceptable.
Ex. 18, Olea Dep. 98:4-12.

Life Care’s Focus on Bounce-Backs

157.  Life Care closely monitors bounce-backs and resident length of stay at LCCPV. Ex.
18, Olea Dep. 117:9-12; Ex. 19, Sansome Dep. 81:16-22.
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158. LCCPV was monitoring 30-day readmissions closely because it would not want the
hospital—its biggest referral source—to be penalized. Ex. 48, Saxena Dep. 34:6-14.

159. Life Care corporate educated DON Hecht and LCCPV staff on the need to decrease
the bounce-back rate to hospitals (i.e., ensuring that a resident discharged from the hospital to
LCCPV not return to acute care within thirty days). Ex. 28, Hecht Dep. 32:2-8.

160. DON Hecht was educated that bounce-backs can lead to financial penalties to
hospitals, thereby endangering resident referrals from such hospitals. 1d. at 33:6-20.

161. Management instructed nurses via in-services that LCCPV preferred to maintain
residents there rather than transferring them to the hospital. Ex. 11, Ramos Dep. 72:5-10.

162. Management instructed nursing that re-hospitalization within the bounce-back
period of 30 days was to be avoided. Id. at 75:2-6.

Life Care’s Pressure on Census

163.  Significant census growth was emphasized from the top of Life Care’s corporate
structure. Ex. 49, Harris Dep. 30:11-15.
164. Life Care corporate wanted LCCPV to increase its census. Ex. 28, Hecht Dep.
34:23-35:1.
165. LCCPV'’s census increased from 78 on 17 January to 92 on 8 March. Id. at 34:7—
16.
Life Care’s Control of LCCPV’s Labor and Budget

166. Life Care Centers of America expected LCCPV to operate within its corporate-
established budget. Ex. 50, Wagner Dep. 12:22-13:16; 15:23-16:1.

167. LCCPV has from corporate a certain PPD within which it must operate. Ex. 18,
Olea Dep. 126:4-10.

168. DON Hecht had been in compliance with the corporate expectation of staying under
the labor PPD. Ex. 28, Hecht Dep. 48:7-10.

169. DON Hecht at times had concerns that she was constrained by the corporate PPD
for nursing labor but had no say on LCCPV’s nursing PPD budget. Id. at 54:15-22.
111
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LCCPV'’s Known Understaffing and Compromised Care

170. DON Hecht recalled being made aware that nurses and CNAs were sharing their
concerns about the need for more help to provide resident care; recalled that Nurse Sansome
sometimes reported to management that nurses were not following the nursing standard of care;
and recalled that acuity was high and that more help was needed to meet residents’ needs. Ex. 28,
Hecht Dep. 52:18-53:17.

171. DON Hecht testified that although she heard concerns at nurses’ meetings that staff
had too many residents to care for her hands were tied to an extent because she had to operate
LCCPV within the nursing labor established by corporate. Id. at 54:2-14.

172.  DON Hecht testified that she had been having issues with staff turnover and that
managing nurses had been pulled to the floor frequently to fill vacant nursing spots, so any
managing nurse had the ability to step in, provide medications, and do assessments. Id. at 48:11—
25.

173.  Nurses and CNAs at times told ADON Olea that additional CNAs or nurses were
needed. Ex. 18, Olea Dep. 125:20-25.

174. Nurse Sansome would observe that nurses were not following the standard of care
and would bring it to management’s attention because of her concerns that residents’ health and
wellbeing would be affected. Ex. 19, Sansome Dep. 15:3-21.

175. Even before 7 March Nurse Sansome had seen employees not meeting the standard
of care and would warn management that something bad could happen. Id. at 70:21-71:18.

176.  Nurses or CNAs would sometimes come to Nurse Sansome with their concerns that
more staff members were needed, which concerns she would pass on to management; for example,
CNAs or nurses would tell her that the acuity of care was so high that they needed more help to
meet residents’ needs. Id. at 78:13-79:6.

177.  CNA Uy regularly worked the 300 unit on the night shift and was responsible for
up to 25 residents, which was “a lot” and “[tJoo many.” Ex. 41, Uy Dep. 10:15-11:4.

178.  She discussed with her supervisor that she had too many residents, and CNAs

discussed among themselves the difficulties of having 25 residents. Id. at 11:5-8; 12:7-12.
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179. The excessive number of residents to be cared for is one of the reasons that CNA
Uy left LCCPV. Id. at 13:3-16.

180. Some CNAs would say at CNA meetings that they needed more help. 1d. at 13:25-
14:15.

181. At CNA meetings complaints or concerns about the CNA shortage were raised, a
shortage that “[o]f course” would affect resident care. Id. at 16:6-12.

182. CNAs requested that fewer residents be assigned to them so that they would be able
to provide more care to their residents. Ex. 14, Werago Dep. 29:4-24.

LCCPV'’s Known Ongoing Medication Error Issues

183. LCCPV had a pattern of medication administration problems and was aware of its
ongoing problem with patients not receiving the right medication. Ex. 28, Hecht Dep. 37:25-38:15.

184. LCCPV had an ongoing issue with patients not receiving the right medication
between 2014 and 2015. Id. at 38:21-39:2.

185. It was cited by the State for a medication error rate of ten percent. Id. at 39:8-14.

186. Its medication error rate as it continued into January, February, and March 2016
concerned DON Hecht. Id. at 39:17-24.

187. DON Hecht testified that there was an ongoing problem with nursing staff
providing the wrong medication to residents, that there were quite a few medication errors, and
that that was very concerning to her as managing nurse. Id. at 44:10-25.

188. ADON Olea recalls that before Mary’s being overdosed LCCPV’s medication error
rate was over five percent and was “one of the challenges we have that is being addressed, an
ongoing concern that we are addressing, and we addressed, continuous education.” Ex. 18, Olea
Dep. 104:21-105:14.

189.  Appropriate medication administration was an ongoing challenge at LCCPV before
Mary’s overdose. Id. at 106:19-24; Ex. 28, Hecht Dep. 51:16-24.

190. Medication error reports go to the regional nurse and to the DON. Ex. 18, Olea Dep.
123:9-15.

191.  Nurse Sansome at times saw wrong medications being given to residents and would
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pass that on to the administration. Ex. 19, Sansome Dep. 68:23-69:2.
LCCPV'’s Medical Director’s Opinions

192.  Morphine given or used inappropriately is known to lead to serious harm or death.
Ex. 48, Saxena Dep. 62:6-10.

193. 120 milligrams of morphine is a significant amount to a 120-pound opiate-naive
octogenarian, and is in fact a significant dose in itself. Id. at 66:20-67:10.

194. Mary’s dying of morphine intoxication after receiving 120 milligrams of morphine
not meant for her would not surprise Dr. Saxena. Id. at 108:21-109:4.

195. Crushing extended-release morphine causes uncontrolled morphine delivery that
may lead to overdose and death. Id. at 67:11-18.

196. A nurse administering extended-release morphine is expected to know not to crush
it. 1d. at 67:24-68:3.

197. Although life-threatening or fatal respiratory depression can occur at any time
during extended-release morphine’s use, the risk is greater during the initiation of therapy or
following a dosage increase. Id. at 68:7-13.

198. Life-threatening respiratory depression is more likely to occur in elderly, cachetic,
or debilitated patients as they may have altered pharmacokinetics or altered clearance compared
to younger, healthier individuals. Id. at 68:14-20.

199. Narcan is a short-acting medication, and 0.4 milligrams is the starting dose. Id. at
68:25-69:17.

200.  For Nurse Dawson not to read the name on the medication and compare and double-
check it with the medication administration record would be unacceptable. Id. at 93:25-94:11.

201. Foranurse not to ensure the right person and the right medication is reckless, which
recklessness is heightened when dealing with potentially life-threatening morphine. Id. at 96:2—
22.

202. If Nurse Socaoco became aware that a patient of Dr. Saxena’s was given 120
milligrams of unprescribed morphine then she should call him if that is beyond the scope of her

practice. Id. at 98:6-11.
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203. LCCPV’sbeing issued a deficiency for failing to prevent a narcotic pain medication
from being administered to Mary would be warranted. 1d. at 110:8-17.

204. Dr. Saxena testified that had he known that Mary, an opiate-naive older adult, had
been given 120 milligrams of morphine, he would have transferred her to the hospital—a setting
with around-the-clock physicians and the equipment to appropriately monitor her; he does not
know why she was not sent to the hospital. Id. at 123:17-124:17.

205. Staff’s failure to ensure that they were giving the right medication to the right
patient was inexcusable. Id. at 125:19-126:3.

What Nurse Socaoco Did Not Know

206.  Nurse Socaoco is “not well versed” concerning dosage and the difference between
short- and long-acting; whether crushing pain medication is appropriate is also outside her
knowledge base. Ex. 21, Socaoco Dep. 38:7-39:3.

207.  Nurse Socaoco knew only that Mary had been given a narcotic: she did not know
what medication, how much, whether short- or long-acting, or whether crushed; her knowledge
before providing orders for Mary was “just the narcotic and oxycodone.” Id. at 39:22-41:1; 47:12—
15.

208.  She was not told that Mary was having increased blood pressure. Id. at 41:23-25.

209.  She knows that 0.4 milligrams of Narcan is a minimal dosage to be given initially
to a patient, but does not know Narcan’s lifespan, i.e., she does not know if the Narcan given will
be effective three, four, or five hours later. 1d. at 51:15-52:3; 52:24-53:15.

210. She testified that this was an unusual circumstance for her as a new nurse
practitioner. Id. at 74:25-75:3.

What Life Care’s CEO Did Know

211. On 16 December 2015 a letter addressed to Life Care CEO Forrest Preston and Life
Care president Beecher Hunter was received by the President’s Office. Ex. 51, Preston/Hunter
Letter 1 (Dec. 8, 2015).

212. It was written anonymously “because of fears of the repercussions or retaliation”;

alleged “many critical issues,” of which many were “still occurring with staff and patients at Life

2976160 (9770-1) Page 24 of 33

APP149
000121

000121



¢cl000

KOLESAR & LEATHAM

400 S. Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

© o0 ~N oo o B~ O w N

NN RN N NN NN P R PR R R R Rl
©® N o o &~ W N P O © 0 N oo o ~A W N - O

Care Paradise Valley Las Vegas”; raised “the poor leadership and the cover up of many incidents
by Tessie Hecht, RN/DON"; and requested that Messrs. Preston and Hunter “investigate and take
the appropriate actions to ensure the safety of our patients.” Id.

213. Itinformed them that “one of our previous patients had an incident that was never
reported”; that a resident “suffered a fall in the presence of his handicapped CNA,” who was a
family member of DON Hecht; that “[t]he CNA tried to lift the patient off the floor by himself and
did not call anyone to alert or assist him as per our protocol, nor did he report the incident until he
knew he was seen by another non-medical staff member”; that “Crystal the on duty RN and Tessie
Hecht were notified”; that DON Hecht “did not do anything throughout the day and tried covering
the fall to prevent an incident report even though nurses brought to her attention many times that
[resident] ‘looked grayish’ and was not doing well”; that “staff members continued to see that
[resident’s] health was deteriorating and [he] was finally sent to the emergency room where he
subsequently expired”; that DON Hecht “has been covering up many incidents such as having staff
file false documents or write false statements”; and that DON Hecht “has known for a long time
that Crystal has made many errors such as giving wrong doses or wrong medications to patients
and always covers it up for her.” Id.

214. It urged them “to also look into the following patients care where Tessie has
covered up many mistakes,” id. at 1-2; requested that they “[p]lease investigate patient [name]
where the same situation occurred”; and alleged that “[s]taff members noticed [resident] was not
looking good and expressed their concerns to Tessie,” whose “orders were to do nothing unless
she was gravely ill to prevent a bounce back to the hospital”; that “[e]ventually [resident] worsened
hours later and was sent to the hospital where again patient expired”; that “Crystal gave [a current]
patient wrong medications and admitted to doing so”; and that “Tessie was informed but once
more no action was taken.” Id. at 2.

215. It advised that “[t]hese are some of the many issues that occur on a daily basis at
our facility”; warned that “[o]ur director of nursing is endangering our patients lives and will
continue to do so unless action is taken”; and advised that if the letter did not result in changes

then the writer “will be forced to report to the pertinent authorities and agencies and risk my future
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employment with your company in order to prevent anymore abuse and deaths of people we are
in trusted to protect, our patients.” Id.
I11. LEGAL ARGUMENT.

“[T]he court has the responsibility to determine whether, as a matter of law, the plaintiff
has offered sufficient evidence of oppression, fraud, or malice to support a punitive damages
instruction.” Hester v. Vision Airlines, Inc., 687 F.3d 1162, 1172 (9th Cir. 2012). But “[o]nce the
district court makes a threshold determination that a defendant’s conduct is subject to this form of
civil punishment, the decision to award punitive damages rests entirely within the jury’s
discretion.” Countrywide Home Loans, Inc. v. Thitchener, 124 Nev. 725, 740 (2008).

Punitive damages are available “where it is proven by clear and convincing evidence that
the defendant has been guilty of oppression, fraud or malice, express or implied.” NRS 42.005(1).
Oppression is “despicable conduct that subjects a person to cruel and unjust hardship with
conscious disregard of the rights of the person,” NRS 42.001(4), while implied malice is
“despicable conduct which is engaged in with a conscious disregard for the rights or safety of
others.” NRS 42.001(3). So the statute “defines implied malice as a distinct basis for punitive
damages in Nevada and establishes a common mental element for implied malice and oppression
based on conscious disregard.” Thitchener, 124 Nev. at 729. This conscious disregard is “the
knowledge of the probable harmful consequences of a wrongful act and a willful and deliberate
failure to act to avoid those consequences.” NRS 42.001(1).

The Thitchener court affirmed a punitive damages award against Countrywide, which had
misidentified and foreclosed on plaintiffs’ condo and had disposed of their personal belongings.
124 Nev. at 729-30. The district court had submitted the issue of punitive damages to the jury
“based on evidence that Countrywide ignored numerous warning signs that likely would have led
it to discover its error in misidentifying [plaintiffs’] condominium unit”; the jury “awarded
punitive damages on alternative theories of implied malice and oppression.” Id. at 740.

Countrywide argued that plaintiffs had “failed to prove that it consciously disregarded their
rights because there was no direct evidence that it actually knew that it was proceeding against the

wrong condominium unit.” Id. Indeed, it presented the case “as a convergence of undetected
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mistakes and therefore contend[ed] that there was insufficient evidence that it acted with ‘an actual
knowledge, equivalent to the intent to cause harm.’” Id. at 744 n.55. But “intent to cause harm . .
. is the mental element of express malice and plays no role in analyzing a defendant’s conscious
disregard for purposes of implied malice or oppression.” Id. And plaintiffs had “presented evidence
of multiple ignored warning signs suggesting that Countrywide knew of a potential mix-up, as well
as evidence indicating that Countrywide continued to proceed with the foreclosure despite
knowing of the probable harmful consequences of doing so.” Id. at 744.

For example, Countrywide’s foreclosure specialist had reviewed the appraisal report and
understood that plaintiffs owned the property but “did not consider this to be problematic in
preparing the property for resale”; she “was similarly indifferent regarding the broker price
opinion, which she also admittedly ignored”; and “[a]lthough the preliminary title report was
available for this property, [she] did not review it, leaving that task to a subordinate.” Id. This was
“sufficient evidence to infer that Countrywide knew that it may have been proceeding against the
wrong unit.” 1d. And its foreclosure specialist “presumably understood that proceeding in the face
of these warning signs involved an imminent, as opposed to merely a theoretical, risk of harm to
this particular unit’s lawful owner.” Id. So “the jury reasonably could have inferred that
Countrywide’s casual attempts at verification indicated a willful and deliberate failure on its part
to avoid that harm,” and thus “could have logically concluded that Countrywide consciously
disregarded [plaintiffs’] rights.” Id. at 744-45. Submitting plaintiffs’ punitive damages claim to
the jury was therefore proper. Id. at 745.

Similarly, our supreme court affirmed a punitive damages award of almost $58 million
against a drug manufacturer in Wyeth v. Rowatt, 126 Nev. 446 (2010). Plaintiffs had been
diagnosed with breast cancer after taking Wyeth’s drugs, id. at 451, i.e., they “all developed a
debilitating disease, breast cancer, as a result of Wyeth’s actions, or lack thereof.” 1d. at 471. Wyeth
“presented evidence that its drug label warned women and physicians that there was a risk of breast
cancer, [but] these warnings were inadequate because they were misleading.” Id. at 468. Indeed,
Wyeth had “financed and manipulated scientific studies and sponsored medical articles to

downplay the risk of cancer while promoting certain unproven benefits.” Id. Still, there was
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“evidence that Wyeth provided a breast cancer warning, although arguably inadequate, and that it
sponsored some limited testing.” 1d. at 470. Nevertheless, “[b]ased on the warning’s language and
Wyeth’s actions . . . a jury could reasonably determine that while Wyeth warned of breast cancer,
it also tried to hide any potential harmful consequences of its products,” so “substantial evidence
supports the jury’s conclusion that Wyeth acted with malice when it had knowledge of the probable
harmful consequences of its wrongful acts and willfully and deliberately failed to act to avoid those
consequences such that punitive damages were warranted.” 1d. at 474.2

Life Care Centers of America knew that LCCPV had serious medication issues, SOF 110,
including that its 2015 medication error rate was ten percent, SOF { 128, and that its ongoing
problems with residents not receiving the right medications antedated Mary’s overdose, SOF 1
183-91; knew that cover-ups were happening at LCCPV, including false documentation and
cover-ups of medication errors, SOF 1 213-14; knew that residents were dying because of Life
Care’s desire to avoid bounce-backs, SOF { 214, i.e., for the sake of Life Care’s profit margin,
SOF 11 158, 160; and knew that the lives of LCCPV’s residents remained at risk. SOF { 215. Yet
despite this knowledge Life Care Centers of America continued to pressure LCCPV to retain
residents fit for hospitalization, SOF 1 159, 161-62; and continued to pressure LCCPV to increase
its census, SOF 1{ 163-64, resulting in an increase from 78 residents in January to 92 by 8 March,
SOF { 165; while continuing to force LCCPV to operate within its corporate-imposed budget and
corporate-capped labor, SOF 1 166-68, thereby tying the DON’s hands even though she knew
that residents were suffering because of LCCPV’s lack of staff. SOF | 169-71. And so the
probable harmful consequences of these wrongful acts occurred: yet another resident, in this case
Mary, needlessly suffered and died because of LCCPV’s Life Care-mandated lack of staff. This is

sufficient evidence of Life Care Centers of America’s conscious disregard for punitive damages

2 See also Austin v. C & L Trucking, Inc., 610 F. Supp. 465, 472 (D. Nev. 1985) (“Malice in fact may be inferred from a
conscious disregard of an accepted safety procedure by the defendant.”); Evans v. Dean Witter Reynolds, Inc., 116 Nev.
598 (2000) (affirming $6 million punitive damages award against brokerage firm that had enabled financial exploitation
of widow who was “dependent upon nursing assistance for all of the activities of daily living”); Clark v. Lubritz, 113
Nev. 1089 (1997) (holding that partners’ decision not to tell other partner that they had reduced his year-end distribution

constituted clear and convincing evidence of malice).
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to reach the jury.

LCCPV and its staff knew that LCCPV was short of nurses and that Nurse Dawson, who
was being rushed by the ADON and did not know her residents of 7 March, SOF | 22-24, 27,
was set up for failure, SOF  141; knew that Nurse Dawson gave Mary a potentially fatal dose of
morphine, SOF {1 30, 136-37; knew that Mary was thereafter nauseated, SOF { 39, with increased
blood pressure and lethargy, SOF { 43; knew that they were ignorant of basic facts such as what
narcotic was given, when, how much, or whether it was extended release, SOF { 40; knew that
Nurse Socaoco needed that information for Mary’s appropriate care and treatment, SOF { 140;
knew the importance of Mary’s clinical record, SOF { 89; knew that Mary needed to be monitored
overnight, SOF 1 53; knew that a hospital was better equipped to monitor Mary than was LCCPV,
SOF 1 143; knew that they could call 911, SOF { 142; knew that Mary did not receive OT on 8
March because of a change in her medical status, SOF { 55; and knew that Mary did not receive
PT on 8 March because of her change in status and that PT could not rouse her that day despite
multiple attempts. SOF { 56.

Yet despite this knowledge LCCPV and its staff failed to monitor Mary’s blood pressure,
SOF 1 93, or vitals, SOF { 94; failed to assess Mary after 5:00 p.m. on 7 March, SOF {1 89, 95, or
on 8 March before Laura arrived and insisted on staff’s attention upon finding Mary unresponsive
and being told by her roommate that “[n]Jo one has come to check her all day,” SOF { 57, which
attention even then was rendered—after Laura hunted down a staff member—uwith no particular
sense of urgency, SOF 1 60, 63; failed to even tell CNAs to monitor Mary, much less why and
how, SOF 1 97-107; and failed to simply pick up the phone and call 911 in order to secure aid
for their unconscious and helpless but still profitable resident until Laura’s presence made their
doing so unavoidable. SOF 1 62-64. And so the probable harmful consequences of these wrongful
acts occurred: Mary, having been overdosed on morphine and thereafter ignored, died of morphine
intoxication. As LCCPV’s DON observed, “It happens.” SOF { 36. This is sufficient evidence of

LCCPV and its staff’s conscious disregard for punitive damages to reach the jury.?

3 As to Nurse Dawson specifically, she knew how to ensure that the right resident would receive the right medication,
i.e., the five rights of medication, SOF {1 131-33; knew the need for heightened vigilance with controlled narcotics, SOF
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Nurse Socaoco knew that Mary had been overdosed, SOF | 49; knew that she did not know
necessary details of the overdose such as what the narcotic was, how much was given, whether it
was extended release, or whether it had been crushed, SOF 1 51, 207; knew that she was “not
well versed” in narcotics matters, including dosage, the difference between short- and long-acting,
and whether crushing them is appropriate (although even LCCPV’s nurses knew not to crush such
medications, {1 125, 138), SOF { 206; knew that she was ignorant of Narcan’s lifespan and of its
efficacy hours after it was given, SOF { 209; knew that she should call Dr. Saxena if presented
with a situation beyond the scope of her practice, SOF { 202; and knew that Mary’s situation was
beyond the scope of her practice as a new nurse practitioner. SOF | 210. Yet despite this
knowledge she simply prescribed Narcan and called it a day. And so the probable harmful
consequences of these wrongful acts occurred: the Narcan’s effectiveness waned; Mary declined:;
Mary died. This is sufficient evidence of Nurse Socaoco’s conscious disregard for punitive
damages to reach the jury.

Thitchener counsels the same result. As in Thitchener, Defendants here may wish to present
this case as a convergence of undetected mistakes in order to claim insufficient evidence of actual
knowledge. But as in Thitchener that wish will go ungranted, for actual knowledge plays no role
in analyzing a defendant’s conscious disregard for implied malice and oppression purposes (and
in any event Defendants did have actual knowledge that LCCPV’s lack of staff was harming
residents and of LCCPV’s widespread and persistent medication errors). And as in Thitchener
plaintiffs could point to evidence of multiple warning signs ignored by Countrywide before it
foreclosed on their condo (for example, its foreclosure specialist was “indifferent regarding the
broker price opinion, which she . . . admittedly ignored,” 124 Nev. at 744), so too here Laura’s
record is rich in evidence that Defendants ignored the warning signs of the compromised care that
residents were receiving because of the lack of staff, of the dangerously chaotic situation

conductive to the medication errors for which LCCPV is known in which Nurse Dawson had been

11 135, 139; and knew not to crush medications unless she had first consulted the provider, SOF {1 125, 138; yet despite
this knowledge she, as she said, “fucked up.” SOF 1 35. LCCPV did get around to educating her on its medication

administration policy a few days after the fuck-up. SOF { 88.

2976160 (9770-1) Page 30 of 33

APP155

000127

000127

000127



© 00 ~N o o b~ w N

821000
o 2 ®» N B ©

Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

[EEN
(o]

400 S. Rampart Boulevard, Suite 400

KOLESAR & LEATHAM

N NN N DD NN DD DN PR
0o N o o0 B~ W N PP O © 0o N

000128

placed, and of Mary’s decline—indeed, they declined even to record her vital signs or blood
pressure or to assess her at all until her daughter’s presence foreclosed their further neglect of
Mary. This is sufficient evidence to infer that Defendants knew that Mary could have been
suffering from morphine-induced harm ultimately arising from LCCPV’s understaffing and
breakdown in medication administration. And as in Thitchener Countrywide’s foreclosure
specialist “presumably understood that proceeding in the face of these warning signs involved an
imminent, as opposed to merely a theoretical, risk of harm,” id., so too here Defendants understood
that continued inattention to LCCPV’s understaffing, to its medication blunders, and to Mary’s
condition despite her morphine overdose involved an imminent risk of harm or death to Mary. The
jury is therefore entitled to conclude that Defendants’ casual to nonexistent attempts to verify
Mary’s wellbeing after they themselves placed her at risk of harm or death by morphine overdose
indicated a willful and deliberate failure on their part to avoid Mary’s harm or death, and so may
conclude that they consciously disregarded Mary’s rights. Thitchener therefore requires submitting
Laura’s punitive damages claim to the jury.

Wyeth is likewise. As in Wyeth plaintiffs had suffered a debilitating disease as a result of
Wyeth’s actions or lack thereof, so too here Mary suffered harm and death as a result of
Defendants’ actions or lack thereof. And as Wyeth financed and manipulated scientific studies to
downplay the risk of harm from their drug, so too here Defendants have for the sake of profit
maximization manipulated their census by clinging to potential “bounce-back” residents and have
engaged in cover-ups of the injuries and deaths that LCCPV’s residents have suffered—in
particular here Nurse Dawson’s employee file and Life Care’s incident report loudly clash with
other evidence regarding the timeline of the events of 7 March (for example, as to when Nurse
Socaoco and the ADON were notified). Indeed, Wyeth’s actions were less culpable than
Defendants’ here: Wyeth “provided a breast cancer warning, although arguably inadequate, and .
. . sponsored some limited testing,” 126 Nev. at 470, thus showing some slight concern for its
customers, while Defendants here—although extremely zealous to claim and retain residents—
made no effort to address the warning signs that Nurse Dawson had been placed in an untenable

position or to apprise themselves of Mary’s condition (even failing to tell LCCPV’s night staff that
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she was to be monitored or what to look for) before Laura’s forceful presence made acknowledging
Mary’s existence and condition inescapable. So as in Wyeth defendant’s warning and actions
constituted substantial evidence supporting the jury’s conclusion that Wyeth acted with malice, so
too here Defendants’ failures to address the warning signs of error-inducing chaos on the morning
of 7 March or to warn staff to monitor Mary and their failure to take any action to salvage her life
until forced to do so (by which time it was too late to save her) would support a jury’s conclusion
that they acted with malice. Wyeth therefore requires submitting Laura’s punitive damages claim
to the jury.

In sum, Laura has adduced sufficient evidence of Defendants’ conscious disregard for the
rights and safety of her mother, who shortly before entering LCCPV was at home and shortly after
leaving LCCPV was in the ground, for the jury to weigh punitive damages on theories of implied
malice and oppression. An order that the jury will be permitted to do so is therefore now justified.
IV.  CONCLUSION.

Laura requests that the Court order that the jury will be permitted to consider awarding
punitive damages.

DATED this 21% day of September, 2018.

KOLESAR & LEATHAM
By /s/ Melanie L. Bossie, Esq.
MicHAEL D. DAVIDSON, ESQ.
Nevada Bar No. 000878
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
MELANIE L. Bossig, EsQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & McHUGH, P.A.

One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of Kolesar & Leatham, and that on the 21% day of
September, 2018, | caused to be served a true and correct copy of foregoing PLAINTIFFS’
MOTION FOR PRIMA FACIE CLAIM FOR PUNITIVE DAMAGES in the following
manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by that Court’s facilities to those parties listed on the Court’s
Master Service List.

/sl Kristina R. Cole
An Employee of KOLESAR & LEATHAM
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Electronically Filed
10/4/2018 2:56 PM
Steven D. Grierson

CLERK OF THE COU
OMSJ Cﬁi«—f” ﬁ“___,

MicHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail: mdavidson@klnevada.com
MELANIE L. BossIE, EsQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Telephone:  (602) 553-4552

Facsimile: (602) 553-4557

E-Mail: Melanie@wilkesmchugh.com
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609

Telephone: (813) 873-0026

Facsimile: (813) 286-8820

Email: bennie@wilkesmchugh.com
Attorneys for Plaintiffs

DISTRICT COURT

CLARK COUNTY, NEVADA
* % %
Estate of MARY CURTIS, deceased; LAURA Case No. A-17-750520-C
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA Dept No. Xvii
LATRENTA, individually,
Consolidated With:
Plaintiffs, Case No. A-17-754013-C
VS.

SOUTH LAS VEGAS MEDICAL
INVESTORS, LLC dba LIFE CARE CENTER PLAINTIFFS’ RESPONSE TO
OF SOUTH LAS VEGAS f/k/a LIFE CARE DEFENDANTS’ MOTION FOR
CENTER OF PARADISE VALLEY; SOUTH SUMMARY JUDGMENT
LAS VEGAS INVESTORS LIMITED
PARTNERSHIP; LIFE CARE CENTERS OF Date: October 24, 2018
AMERICA, INC.; BINA HRIBIK PORTELLO, Time: 8:30 a.m.

Administrator; CARL WAGNER,
Administrator; and DOES 1-50, inclusive,

Defendants.

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs.
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VS.

SAMIR SAXENA, M.D.; ANNABELLE
SOCAOCO, N.P.; IPC HEALTHCARE, INC.
aka THE HOSPITALIST COMPANY, INC.;
INPATIENT CONSULTANTS OF NEVADA,
INC.; IPC HEALTHCARE SERVICES OF
NEVADA, INC.; HOSPITALISTS OF
NEVADA, INC.; and DOES 51-100,

Defendant.

PLAINTIFFS’ RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT

Plaintiffs Estate of Mary Curtis, deceased; Laura Latrenta, as Personal Representative of
the Estate of Mary Curtis; and Laura Latrenta, individually (“Plaintiffs”), by and through their
attorneys at the law firms of Kolesar & Leatham and Wilkes & McHugh, P.A., hereby respond to
Defendants’ Motion for Summary Judgment filed by the Life Care Defendants.

DATED this 4" day of October, 2018.

KOLESAR & LEATHAM

By /s/ Melanie L. Bossie, Esg.
MiICHAEL D. DAVIDSON, ESQ.
Nevada Bar No. 000878
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
MELANIE L. BossIE, ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609
Attorneys for Plaintiffs

MEMORANDUM OF POINTS AND AUTHORITIES

l. ISSUE
. The affirmative defense of lack of expert affidavit is waived by a defendant’s

substantially participating in litigation. LCCPV has for almost two years vigorously
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litigated this case. The case is to be tried next month. May LCCPV now assert an
expert affidavit defense?

. If and only if a complaint states a professional negligence claim against a provider of
health care then an expert affidavit must accompany it. Laura’s complaint is for elder
abuse, wrongful death, and bad faith tort. LCCPV is a nursing home. Is Laura’s
complaint void for lack of expert affidavit?

1. LEGAL ARGUMENT

Chapter 41A and its expert affidavit requirement do not apply to elder abuse claims under
NRS 41.1395. And in any event Life Care Center of Paradise Valley waived its expert affidavit
defense and so cannot now complain of the lack of expert affidavit. Nor is LCCPV a provider of
health care, so that professional negligence claims against providers of health care are to be
accompanied by an expert affidavit would be of no consequence here in any event. But even if
LCCPV were a provider of health care two exceptions to the affidavit requirement (i.e., the
exception provided by NRS 41A.100(1) and that for ordinary negligence claims) would apply here,
such that the absence of an expert affidavit would still be harmless.

A LCCPV Has Waived Enforcement of the Expert Affidavit Requirement.

The right to assert NRS 41A.071’s expert affidavit requirement as a defense is waivable.

See Estate of Ferhat v. TLC Holdings, LLC, 127 Nev. 1133, at *1 n.2 (table) (Nev. 2011) (refusing
to consider whether the expert affidavit requirement applied because defendant had waived the
issue). The Arizona Supreme Court considered whether an analogous defense had been waived in
City of Phoenix v. Fields, 201 P.3d 529 (Ariz. 2009). At issue was a statute requiring that “[b]efore
suing a public entity, a plaintiff must file a notice of claim that includes ‘a specific amount for
which the claim can be settled.”” Id. at 531 (citation omitted). Defendants in 2007 moved for
summary judgment on the grounds that the 2002 notice had not included such an amount. Id. The
trial court found that defendants had not waived the notice of claim statute defense. Id. at 534. It
erred.

The supreme court first observed that “[a]n assertion that the plaintiff has not complied

with the notice of claim statute is an affirmative defense.” Id. at 535. It then assumed without
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deciding that defendants had preserved the defense in their answer. Id. But “[e]ven when a party
preserves an affirmative defense in an answer or a Rule 12(b) motion . . . it may waive that defense
by its subsequent conduct in the litigation.” 1d. Moreover, “[a]ny defense a public entity may have
as to the sufficiency of a notice of claim is apparent on the face of the notice” and is “a matter that
courts can quickly and easily adjudicate early in the litigation.” Id. at 536. So “[g]iven that a
government entity may entirely avoid litigating the merits of a claim with a successful notice of
claim statute defense, waiver of that defense should be found when the defendant ‘has taken
substantial action to litigate the merits of the claim that would not have been necessary had the
entity promptly raised the defense.’” Id. (citation omitted). Defendants had “engaged in extensive
briefing,” had “filed various motions,” had “engaged in discovery,” and had only filed their
“motion for summary judgment finally raising the absence of a settlement demand . . . more than
three years after class certification.” Id. So “[b]y any measure, [defendants] substantially
participated in this litigation before raising their notice of claim statute defenses.” 1d. They
therefore “waived this defense . . . by their subsequent conduct.” 1d.

Here, LCCPV did raise noncompliance with NRS 41A.071 as an affirmative defense. See
Life Care Answer: Affirmative Defenses § 19. But LCCPV could of course waive that affirmative
defense by its subsequent conduct. As the defense in Fields was apparent on the face of the notice,
so here the expert affidavit defense’s applicability vel non was—according to LCCPV—apparent
on the face of Laura’s complaint. See Defs.” Mot. Summ. J. 10 (citing allegations in the complaint
as evidence of the need for an expert affidavit). The Court could thus have quickly and easily
adjudicated the expert affidavit defense early in the litigation. So given that LCCPV could have
entirely avoided litigating this case’s merits with a successful expert affidavit defense, waiver of
that defense exists if LCCPV has taken substantial action to litigate the merits that would have

been unnecessary had it promptly raised the defense. Has LCCPV done so? Of course: it has

! This was so even though “[t]ypically, waiver is ‘a question of fact,”” as “in this case, waiver by conduct is apparent
from the extensive litigation record below.” Id. (citation omitted). Cf. Nev. Gold & Casinos, Inc. v. Am. Heritage, Inc.,
121 Nev. 84, 89 (2005) (“Waiver is generally a question of fact. But when the determination rests on the legal
implications of essentially uncontested facts, then it may be determined as a matter of law.”) (footnotes omitted).
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litigated the case vigorously, engaging in extensive briefing, filing various motions, and engaging
in discovery—including receiving expert reports supporting Laura’s case and deposing the experts
who authored them—and only now, almost two years into litigation and with trial in sight, filing
a motion for summary judgment finally raising the expert affidavit defense. It has therefore waived
this defense by its subsequent conduct.

The same result obtains by analogizing to waiver of arbitration cases.? Our supreme court
has taught that “a waiver may be shown when the party seeking to arbitrate (1) knew of his right
to arbitrate, (2) acted inconsistently with that right, and (3) prejudiced the other party by his
inconsistent acts,” which prejudice “may be shown . . . when [the parties] litigate substantial issues
on the merits.” Nev. Gold & Casinos, Inc. v. Am. Heritage, Inc., 121 Nev. 84, 90-91 (2005). It
thus found waiver in Nevada Gold where the party seeking arbitration, after having “initially
sought to arbitrate its dispute,” then “proceeded to vigorously litigate the matter in the Texas court
for eighteen months without moving the Texas court to compel arbitration,” and then “[o]nly on
the eve of trial, and after litigating substantial issues, did [it] belatedly seek an order . . . to compel
arbitration.” Id. at 91.

Here, LCCPV (1) knew of its right to assert the expert affidavit defense—it raised the
defense in its answer and even now points to Laura’s complaint as evidence that the defense
applies; (2) acted inconsistently with that right—it did not seek dismissal of Laura’s complaint on
expert affidavit grounds; and (3) prejudiced Laura by those inconsistent acts—as shown by the
parties’ litigating substantial issues for almost two years before LCCPV with trial nearing roused
itself to raise the defense. LCCPV therefore waived its expert affidavit defense under Nevada
Gold, and so its motion for summary judgment based on that defense must fail.

Happily, however, LCCPV is unharmed by having waived the affidavit requirement,
because that requirement never applied in this case anyway, as will now be seen.

111

2 Fields suggests this approach. See 201 P.3d at 536 n.4 (observing that “[c]ases involving arbitrable disputes provide
a useful analogy,” as “[i]t is widely recognized that even when a dispute is subject to arbitration, that right may be
waived by a party who participates substantially in litigation without promptly seeking an order from the court
compelling arbitration”).
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B. LCCPV Is Not Sheltered by Chapter 41A Because It Is Not a Provider of
Health Care.
1. LCCPV Is Not a Provider of Health Care Under NRS 41A.017.

NRS 41A.071 provides for dismissal without prejudice of a complaint in “an action for
professional negligence” unaccompanied by a medical expert affidavit. Professional negligence is
“the failure of a provider of health care, in rendering services, to use the reasonable care, skill or
knowledge ordinarily used under similar circumstances by similarly trained and experienced
providers of health care.” NRS 41A.015. A provider of health care is “a physician licensed
pursuant to chapter 630 or 633 of NRS, physician assistant, dentist, licensed nurse, dispensing
optician, optometrist, registered physical therapist, podiatric physician, licensed psychologist,
chiropractor, doctor of Oriental medicine, medical laboratory director of technician, [or] licensed
dietician,” as well as *“a licensed hospital, clinic, surgery center, physicians’ professional
corporation or group practice that employs any such person and its employees.” NRS 41A.017.2

LCCPV is a skilled nursing facility. I.e., it is “an establishment which provides continuous
skilled nursing and related care as prescribed by a physician to a patient in the facility who is not
in an acute episode of illness and whose primary need is the availability of such care on a
continuous basis.” NRS 449.0039(1). It is “not . . . a facility which meets the requirements of a
general or any other special hospital.” NRS 449.0039(2). Is LCCPV then one of the entities
identified as providers of health care under NRS 41A.017? No. It is a different thing. It is therefore
not a provider of health care. Because it is not, Laura’s claims against it are not claims of
professional negligence; because they are not, her complaint need not be accompanied by an expert
affidavit. So that her complaint was without such an affidavit is without legal significance.

2. LCCPV’s Argument Is Mistaken and Omissive.
LCCPV, however, argues that its liability derives from its nurses’ liability and that since

those nurses are providers of health care it too is entitled to the protections granted to providers of

3 Before the statute’s 2015 amendment the latter group explicitly included only “a licensed hospital and its employees.”
NRS 41A.017 (amended 2015).
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health care under chapter 41A, including the expert affidavit requirement.* The argument fails for
three reasons.

First, the premise that LCCPV’s liability is solely vicarious is erroneous. For example,
LCCPV itself had and knew that it had an ongoing problem with its residents not receiving the
right medication, Pls.” Mot. Prima Facie Claim SOF {f 183-91, and knew that its understaffing
was compromising resident care, id. {1 170-82—conditions that it declined to remedy and that
being unremedied led to Mary’s morphine overdose and then to her death. So LCCPV is directly
liable for its own acts and omissions.>

Second, even if LCCPV’s liability were solely vicarious, LCCPV would not partake of its
nursing staff’s status as providers of health care under Zhang v. Barnes, 382 P.3d 878 (table) (Nev.
2016).6 The Zhang court held that a surgeon’s professional medical association qualified as a
provider of health care entitled to NRS 41A.035’s noneconomic damages cap. Id. at *7.7 It relied
on Fierle v. Perez, 125 Nev. 728 (2009),8 observing that in Fierle, “[rlecognizing that professional
medical entities were not mentioned in NRS 41A.009’s list of persons who could commit medical
malpractice protected by NRS 41A.071’s affidavit requirement,” the court had “nonetheless

looked to NRS Chapter 89, addressing professional business associations, and extended NRS

4 See Defs.” Mot. Summ. J. 11-12 (“These Defendants are entitled to the protections of Chapter 41A as LCCPV’s
liability is totally derivative of that of its nursing staff. LCCPV’s liability is based solely on the acts and omissions of
its nursing staff, as no other officer, employee or agent of LCCPV was involved in the events in question in any way.
Therefore, any claims against LCCPV are derivative claims.”). Although LCCPV appears not to claim otherwise,
Laura notes for clarity’s sake that even were LCCPV correct the claims against the other Life Care Defendants would
remain uncompromised and so dismissal of her complaint in its entirety is not at issue. See Szymborski v. Spring
Mountain Treatment Ctr., 403 P.3d 1280, 1285 (Nev. 2017) (instructing that “the medical malpractice claims that fail
to comply with NRS 41A.071 must be severed and dismissed, while allowing the claims for ordinary negligence to
proceed”).

5 See, e.9., Estate of Ray ex rel. Ray v. Forgy, 744 S.E.2d 468 (N.C. Ct. App. 2013) (holding that an expert certification
requirement did not apply to a corporate negligence claim against a hospital because the claim arose out of the policy,
management, or administrative decisions of hospital and so was of ordinary negligence). LCCPV in fact says that it
“cannot, itself, render care,” Defs.” Mot. Summ. J. 17, so if it speaks truth its direct liability can only be for ordinary
negligence.

& LCCPV with admirable optimism claims Zhang as support for its position. See Defs.” Mot. Summ. J. 15-16. Laura
also notes that Judge Tao’s order, which LCCPV waves frantically, see id. at 18-19, antedates Zhang by several years.

" The complaint in Zhang was filed before the 2015 amendment to NRS 41A.017. See id. at *1.
8 So does LCCPV. See Defs.” Mot. Summ. J. 15-16.
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Chapter 41A’s affidavit requirement to the doctor’s professional medical corporation, equally with
the doctor himself.” Zhang, 382 P.3d 878, at *4. In so doing, the Fierle court said that “*NRS
Chapters 41A and 89 must be read in harmony” and that, so read, ‘the provisions of NRS Chapter
41A must be read to include professional medical corporations.’” 1d. (quoting Fierle, 125 Nev. at
735). So “[u]nder NRS 89.060 and NRS 89.220, as interpreted in Fierle, a physician’s professional
corporation, equally with the physician himself, can be a ‘provider of healthcare’ for purposes of
the cap NRS 41A.035 imposes on honeconomic damages in professional negligence cases.” 1d. at
*5. Indeed, in 2015 “the Legislature amended the definition of “provider of healthcare’ in NRS
41A.017 to expressly so state,” which amendment “did not change but clarified the law, stating in
express statutory terms the result reached on the issue of the interplay between NRS Chapters 40
and 89 in Fierle.” Id. The Zhang court therefore “view[ed] the 2015 amendments to NRS 41A.017
and NRS 41A.035 as confirming [its] reading of the applicable statutory scheme.” Id. at *5.

Indeed, the legislature’s rejection of nursing homes as providers of health care is perfectly
pellucid, for the nursing home industry openly asked the legislature during its deliberations on the
2015 amendment to add “skilled nursing facility” to 8 41A.017’s list of providers of health care—
a request that the legislature denied. See Ex. 1, Prop. Amend. to S.B. 292. So that the legislature’s
excluding nursing homes from § 41A.017’s list of providers of health care is intentional is
undeniable. And to that legislative intent attention must be paid.

Under Zhang, then, (1) the entities read into § 41A.017 by the supreme court in addition to
the providers of health care explicitly identified therein were in order to harmonize Chapters 41A
and 89, and thus do not include nursing homes, which are defined in Chapter 449; and (2) such
reading-in is now impermissible, as the legislature in 2015 by amendment explicitly identified in
8 41A.017 the entities that the supreme court had previously read in, making 8 41A.017’s list now
exhaustive. Nursing homes are not among those explicitly identified entities. So their liability
arising from the liability of a provider of health care does not make them providers of health care.

Third, even if LCCPV’s liability were solely vicarious, and even if LCCPV did (contra
Zhang) participate in its staff’s status as providers of health care vel non, it still would not be a

provider of health care as to its CNAs’ acts and omissions. CNAs are not providers of health care.
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See NRS 41A.017 (listing licensed nurses but not CNAs).® Here is LCCPV’s omission, of course:
LCCPV somewhat rudely ignores the important contributions made by its CNAs to Mary’s injuries
and death, treating only its nurses as worthy of attention.1? Yet neglecting Mary to death was a
team effort: for example, CNAs’ failure to monitor Mary between the night of 7 March and Laura’s
arrival to find her mother unresponsive on 8 March is a critical part of the story of Mary’s decline
and death. See Pls.” Mot. Prima Facie Claim SOF 1 89-109. For these failures LCCPV is
vicariously liable, and that liability of course could not threaten to make LCCPV a provider of
health care as its CNAs are not themselves providers of health care.!*
3. NRS 41.1395 and Chapter 41A Are Mutually Exclusive Here.

The federal district court in Brown v. Mt. Grant General Hospital, No. 3:12-CV-00461,
2013 WL 4523488 (D. Nev. Aug. 26, 2013) held that NRS 41.1395 and Chapter 41A conflict. See
id. at *6 (holding that “these statutes conflict, at least as applied to the facts here,” as Chapter
41A’s “regime contains a restriction on compensable damages, and a shorter than normal
limitations period,” while “§ 41.1395 provides for double damages and the default limitations
period”) (citations omitted). So the court ruled that plaintiffs, who had brought elder abuse and
medical malpractice claims against a hospital and physicians, “may not allege an elder abuse claim
under the present circumstances.” Id. It believed that “the elder abuse statute was not intended as
a remedy for torts that sound in medical malpractice,” id., as “both the plain language of § 41.1395
and its legislative history suggest that the statute targets the relationship between long-term

caretakers and their charges.” Id. at *7. Indeed, “the statute’s text and legislative history primarily

9 See also Myers v. Heritage Enters., Inc., 820 N.E.2d 604, 610 (lll. App. Ct. 2004) (“Given the minimal training
requirements and the fact that nursing assistants provide primarily personal care, the nursing assistant position is not
a professional position requiring the professional negligence instruction.”).

10 See, e.g., Defs.” Mot. Summ. J. 5 (“[T]he only basis for liability on the part of LCCPV is the allegedly negligent
acts of its nursing personnel.”); id. at 12 (“LCCPV’s liability is based solely on the acts and omissions of its nursing
staff, as no other officer, employee or agent of LCCPV was involved in the events in question in any way.”).

11 See also Greene Cty. Hosp. Auth. v. Turner, 421 S.E.2d 715, 716 (Ga. Ct. App. 1992) (“In the complaint, the only
claim stated against the hospital is that the hospital ‘was negligent in that its staff failed to meet the standard of care
required of medical professionals generally in screening, observing, and treating [appellee]. . . . While that language
may state a claim of malpractice against [physician] since he is a professional, the language states only a claim of
ordinary negligence against the hospital to the extent that the members of the hospital ‘staff’ referred to in appellee’s
complaint are non-professionals . . . .”).
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address the regulation of longterm care for the elderly.” 1d. For example, “[t]he statute speaks of
liability in the event a person fails to ‘maintain the physical or mental health of an older person’

or ‘exploit[s]’ the elderly by gaining their ‘trust and confidence’”—phrases that “invoke
continuing and long-term relationships.” Id. And “during hearings on § 41.1395, several legislators
addressed the statute’s potential impact on ‘nursing homes,” ‘managed care facilities,” ‘long-term
care facilities,” ‘group homes,” caretaking family members, even homeless shelters, yet no
legislator mentioned hospitals or clinics.” Id. Indeed, “[t]he entities discussed by the legislators
share a common attribute: they are all, in one way or another, long-term care facilities.” 1d. Yet
“[u]nlike long-term care facilities, hospitals are typically acute care facilities—places one goes to
receive short-term treatment for treatable ailments.” Id. So “confronted with a choice between
applying the elder care statute ‘to facts only at its outer reaches,” and applying the medical
malpractice statutes to a clear case of alleged medical malpractice,” the court chose the latter and
dismissed the elder abuse claim. Id. at *8 (citation omitted).

Under Brown, then, elder abuse per NRS 41.1395 and medical malpractice per Chapter
41A are mutually exclusive: § 14.1395 governs claims against long-term care facilities such as
nursing homes, while Chapter 41A governs claims against (inter alia) hospitals. This Court has
adopted Brown’s reasoning and in accordance with it has already granted summary judgment to
Dr. Saxena on Laura’s elder abuse claim, see Court Minutes (Mar. 21, 2018) (“The Complaint in
question is for professional negligence against a healthcare provider and, therefore, governed by
NRS 41A.”); and has already dismissed the elder abuse claim against Nurse Socaoco, see Court
Minutes (Aug. 13, 2018) (“NRS 41A.017 provides the definition of provider of health care. The
Court FINDS IPC Defendants fall within this definition, and therefore, the elder abuse causes of

action are improper in the instant matter.”).1?

12 See also Order 11 4-10 (Apr. 11, 2018) (finding that Laura’s complaint against Dr. Saxena and her proposed
amended complaint “concern professional negligence against a provider of health care, and, therefore, are governed
by NRS 41A”; finding that “there is neither legislative purpose nor intent to carve out an exception for elderly patients
for negligent conduct within the purview of 41A”; finding Brown’s reasoning “persuasive as related to causes of action
brought pursuant to NRS 41.1395 and NRS 41A when both causes of action are premised upon the provision of health
care by a provider of health care”; finding Dr. Saxena a provider of health care and that Laura’s claims against him
sound in professional negligence; and concluding that “[a]s such, Plaintiffs may only pursue causes of action premised
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That 8§ 14.1395 and Chapter 41A are mutually exclusive has therefore already been
decided. That proposition is accordingly the law of the case and so not now to be undermined for
LCCPV'’s benefit, see Recontrust Co. v. Zhang, 130 Nev. 1, 7-8 (2014) (“[A] court involved in
later phases of a lawsuit should not re-open questions decided (i.e., established as law of the case)
by that court or a higher one in earlier phases.’”) (citation omitted), especially given the Court’s
already having dismissed claims based on its adoption of the mutual exclusivity interpretation. See
Askins v. U.S. Dep’t of Homeland Sec., 899 F.3d 1035, 1042 (9th Cir. 2018) (“A court may also
decline to revisit its own rulings where the issue has been previously decided and is binding on the
parties—for example, where the district court has previously entered a final decree or judgment.”).
Indeed, given that § 41.1395 and Chapter 41A are here mutually exclusive, granting LCCPV’s
request for shelter under Chapter 41A would lead to a remarkable result: the elder abuse statute,
which as its text and legislative history show primarily targets long-term care facilities such as
nursing homes, would be unavailable against nursing homes. But that would make § 41.1395 a
nullity and mock the legislature’s intent in enacting it. So granting LCCPV’s request to eviscerate
8 41.1395 could not be right.

C. NRS 41A.100 Would Obviate the Need for an Expert Affidavit Even ifLCCPV

Were a Provider of Health Care.

“The object of NRS 41A.071’s affidavit-of-merit requirement . . . is “to ensure that parties
file malpractice cases in good faith, i.e., to prevent the filing of frivolous lawsuits.” Baxter v.
Dignity Health, 357 P.3d 927, 930 (Nev. 2015) (citation omitted). NRS 41A.071 is a “procedural
rule of pleading” that courts “must liberally construe.” Id. In accordance with these principles, our
supreme court held that notwithstanding NRS 41A.071’s plain language res ipsa loquitur claims
require no expert affidavit in Szydel v. Markman, 121 Nev. 453 (2005). The court observed that
“NRS 41A.100(1) provides an exception to the basic requirement that expert testimony or evidence

from a recognized medical text or treatise is required to prove negligence and causation in a

upon alleged professional negligence under NRS 41A to the exclusion of causes of action premised upon NRS
41.1395").
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medical malpractice lawsuit,” id. at 457, and that NRS 41A.071 and NRS 41A.100(1) “conflict
because NRS 41A.100(1) permits a jury to infer negligence without expert testimony at trial,
whereas NRS 41A.071 requires dismissal whenever the expert affidavit requirement is not met.”
Id. at 458. So “requiring an expert affidavit at the start of a malpractice action, while permitting
the plaintiff to proceed at trial without the need to produce expert testimony under the res ipsa
loquitur doctrine, leads to an absurd result” and “would do little to advance the primary goal of the
expert affidavit requirement, which is to deter frivolous litigation and identify meritless
malpractice lawsuits at an early stage.” Id. at 458-59. And so “requiring an expert affidavit in a
res ipsa case under NRS 41A.100(1) is unnecessary,” as “[t]hese are factual situations where the
negligence can be shown without expert medical testimony,” and as “[i]t would be unreasonable
to require a plaintiff to expend unnecessary effort and expense to obtain an affidavit from a medical
expert when expert testimony is not necessary for the plaintiff to succeed at trial.” Id. at 459-60.
NRS 41A.100(1) provides that, except in res ipsa cases,
[ITiability for personal injury or death is not imposed upon any provider of health
care based on alleged negligence in the performance of that care unless evidence
consisting of expert medical testimony, material from recognized medical texts or
treatises or the regulations of the licensed medical facility wherein the alleged
negligence occurred is presented to demonstrate the alleged deviation from the
accepted standard of care in the specific circumstances of the case and to prove
causation of the alleged personal injury or death.
(Emphasis added.) Res ipsa cases are not, then, the only professional negligence cases not
requiring expert testimony; a plaintiff may instead of using expert testimony condemn a licensed
facility with its own regulations. See Luke 19:22 (*“Out of thine own mouth will I judge thee, thou
wicked servant.”). The reason underlying dispensing with the expert testimony requirement in both
res ipsa-based cases and regulation-based cases is the same: a defendant has made the case against
itself.!3 And “[a]s the ancient Romans once said, ubi eadem ratio, ibi idem jus—*‘where there is

the same reason, there is the same law.”” Murakami v. United States, 52 Fed. Cl. 232, 241 (2002).

So in regulation-based cases too no expert affidavit is needed.

13 Indeed, LCCPV has admitted throughout this litigation that its giving Mary morphine was in error, thereby satisfying
the object of NRS 41A.071’s affidavit-of-merit requirement, i.e., to prevent the filing of frivolous lawsuits.
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Here, LCCPV’s own regulations no doubt require, inter alia, that staff ensure that the right
resident is receiving the right medication and that staff provide residents adequate care and
attention (instead of, say, ignoring a resident until her daughter finds her unresponsive).** Indeed,
federal regulations exist in order to ensure nursing homes’ compliance with minimum standards,
which compliance was absent in Mary’s case, leading to LCCPV’s being cited for failing to ensure
that her drug regimen was free from unnecessary drugs—a citation that recorded that LCCPV’s
own “policy titled ‘Policies for Medication Administration’ . . . stated when administering
medication, to identify a resident by comparing the name on the arm band with the name on the
MAR and the photo of the resident.” Ex. 2, Survey 7 and 12 of 15. As in Szydel, then, negligence
here can be shown without expert medical testimony and so it would be unreasonable to require
Laura to expend unnecessary effort and expense to obtain an affidavit from a medical expert when
expert testimony is not necessary for her to succeed at trial. So as in Szydel no expert affidavit was
required as the plaintiff could make her case without expert testimony under NRS 41A.100(1), so
too here even if this were a professional negligence action no expert affidavit would be required
as Laura could make her case without expert testimony under NRS 41A.100(1).

D. That Laura’s Claims Partake of Ordinary Negligence Would Obviate the Need

for an Expert Affidavit Even if LCCPV Were a Provider of Health Care.

“IW]hen a hospital performs nonmedical services, it can be liable under principles of
ordinary negligence.” Szymborski v. Spring Mountain Treatment Ctr., 403 P.3d 1280, 1284 (Nev.
2017). Now “[a]llegations of breach of duty involving medical judgment, diagnosis, or treatment
indicate that a claim is for medical malpractice.” Id. But if “the reasonableness of the health care
provider’s actions can be evaluated by jurors on the basis of their common knowledge and
experience, then the claim is likely based in ordinary negligence.” Id. at 1285. This “distinction

between medical malpractice and negligence may be subtle in some cases,” and in fact “a single

14 LCCPV’s director of nursing testified that the facility’s policies and procedures were in line with the standard of
care in nursing, including that nurses provide medication administration, that nurses timely communicate to the
physician a change in a resident’s condition, and that a resident neither fall nor “have any other injuries while they are
in the facility.” Pls.” Mot. Prima Facie Claim SOF {{ 129-30.
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set of circumstances may sound in both ordinary negligence and medical malpractice.” Id. In sum,
“[a] claim is grounded in medical malpractice and must adhere to NRS 41A.071 where the facts
underlying the claim involve medical diagnosis, treatment, or judgment and the standards of care
pertaining to the medical issue require explanation to the jury from a medical expert at trial.” I1d.
at 1288.1°

Using this standard, the Szymborski plaintiff’s claim against a hospital employee (a
licensed social worker) labeled by plaintiff “malpractice, gross negligence, and negligence per se”
did not require an expert affidavit. 1d. at 1287.%% Plaintiff alleged that the social worker was
“entrusted to provide medical care owed to patients and [had] a duty to provide adequate medical
treatment, to protect the patient and the public at large,”” and that she “breached the duty of care
by discharging the patient, paying for a taxi only to Plaintiff’s address . . . in violation of discharge
policies and procedures, pursuant to NAC 449.332.°” Id. The court reckoned that “[a]lthough
[plaintiff] uses terms like ‘medical care’ and ‘medical treatment’ in the description of the duty of
care owed, the gravamen of this claim is that the social worker committed malpractice and was
grossly negligent because the social worker discharged [patient] to [plaintiff’s] home.” So “[t]his
breach of the standard of care was not based on the social worker’s medical judgment.” 1d. And
although for negligence per se plaintiff alleged that the medical treatment center violated NAC
449.332 (governing hospital discharge planning)—for example, by not discharging patient to a
safe environment, by not documenting that he had made living arrangements (NAC 449.332
requires inter alia that evaluation of the patient’s needs in discharge planning and the discharge
plan be documented), and by failing to follow its own discharge policies—nevertheless “[t]he
factual allegations underlying these specific regulatory violations do not involve medical
diagnosis, treatment, or judgment,” and so “do not sound in medical malpractice and, therefore,

do not require a medical expert affidavit.” Id.

15 For example, “[a] medical malpractice statute will not apply to claims for negligent supervision, hiring, or training
where the underlying facts of the case do not fall within the definition of medical malpractice.” Id.

16 Although LCCPYV relies on and discusses at length Szymborski, including offering a magnificent Szymborski block
quotation luxuriantly sprawling over three pages of its motion, it never does quite get around to considering how the
Szymborski court in fact handled the claims before it. See Defs.” Mot. Summ. J. 12-15.
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Yet, as the dissenting justice noted, the complaint referenced several documents “including
the patient continuing care plan, the nursing progress note, and the acute physician discharge
progress note,” in which documents were discussed patient’s discharge plans, and “[i]t appears
these documents were prepared by physicians.” Id. at 1289 (Hardesty, J., dissenting). To him this
“demonstrate[d] that the decisions regarding [patient’s] discharge involved medical judgment or
treatment,” such that “the claims [plaintiff] alleges are breaches of that judgment or treatment and
are grounded in medical malpractice,” thereby making an affidavit necessary. Id. The majority,
however, declined to adopt that approach, i.e., notwithstanding physicians’ apparent involvement
in patient’s discharge plaintiff’s claim remained one of ordinary negligence.

Given Szymborski’s reliance on it, see id. at 1284-85, it is well to consider as well Estate
of French v. Stratford House, 333 S.W.3d 546 (Tenn. 2011).Y" In Estate of French, the Tennessee
Supreme Court held that because an administratrix of a nursing home resident’s estate “alleged
violations of the standard of care pertaining to both medical treatment and routine care, she has
made claims based upon both medical malpractice and ordinary negligence.” Id. at 550. Like the
Szymborski court, the French court recognized that “a single complaint may be founded upon both
ordinary negligence principles and the medical malpractice statute.” Id. at 557. It therefore first
segregated the medical malpractice claims: “the claims . . . that [nursing home] was negligent in
assessing [resident’s] condition, developing her initial plan of care, and properly updating that plan
to conform to changes in her condition do indeed sound in medical malpractice.” Id. at 558. But
plaintiff also alleged that staff “failed to administer basic care in compliance with both the
established care plan and doctors’ subsequent orders regarding [resident’s] treatment.” Id. And
“those staff members who allegedly failed to follow the care plan were CNAs,” who “are not
medical professionals and [whose] qualifications do not approach the more extensive and
specialized training of a doctor or registered nurse.” Id. Moreover, plaintiff “claims that the failure
of the CNAs to provide basic services resulted, at least in part, from chronic understaffing of which

senior management . . . was aware.” Id. These allegations “pertain to basic care” and so “this

17 Superseded by statute as recognized in Ellithorpe v. Weismark, 479 S.W.3d 818 (Tenn. 2015).
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component of the claim sounds in ordinary negligence.” Id. In other words, “allegations that the
CNA s failed to comply with the care plan’s instructions due to a lack of training, understaffing, or
other causes, constitute claims of ordinary, common law negligence.” 1d. at 559. In sum,

not all care given to patients at nursing home facilities is necessarily related to the

rendering of medical care by a medical professional. The assessment of a patient’s

condition and the development of a plan of care that determines how often and

when a patient needs to be fed, hydrated, bathed, turned or repositioned may require

specialized medical skills, and thus should proceed under the [medical malpractice

act]. A nursing home’s failure to ensure that its staff, including certified nursing

assistants, actually complies with the plan of care and performs services that,

however necessary, are routine and nonmedical in nature, falls into the category of
ordinary negligence.
Id. at 560.

Given Szymborski’s teaching that a single set of circumstances may sound in both ordinary
negligence and medical malpractice, it is well to analyze separately (1) Mary’s overdosing itself
and (2) the subsequent general failure to follow orders regarding monitoring Mary and the broad
neglect of her needs before Laura’s arrival.'® The latter is a straightforward failure to follow orders.
No medical judgment was involved (and in the case of the CNAs no medical judgment could have
been involved). True, physician (well, nurse practitioner) orders were involved, but according to

Szymborski that involvement does not convert ordinary negligence into medical malpractice. So

18 Of course, as noted above, see supra Section 11.B.2., LCCPV itself is (in addition to being vicariously liable for its
staff’s ordinary negligence) also directly liable in ordinary negligence for its own dysfunction, and as to that liability
there is naturally no question of an affidavit’s necessity. See, e.g., lodice v. United States, 289 F.3d 270, 277 (4th Cir.
2002) (concluding that plaintiffs alleging that VA owed them duties regarding its staff’s training, monitoring, and
supervision, that it had an obligation to maintain appropriate policies and procedures to provide proper treatment of
patients, and that it failed to promulgate adequate policies and procedures and to follow existing policies and
procedures “clearly do not assert only medical malpractice claims,” but “also seek to hold the VA liable in ordinary
negligence”); Harris v. Extendicare Homes, Inc., 829 F. Supp. 2d 1023, 1029 (W.D. Wash. 2011) (“[D]ecisions
regarding training, hiring, and staffing are typically business/operational decisions, not health care decisions as
defendants invite the Court to assume.”); Bleiler v. Bodnar, 479 N.E.2d 230, 236 (N.Y. 1985) (holding that plaintiff’s
“claims that the hospital failed to provide competent medical personnel and to promulgate and enforce appropriate
regulations and procedures” sounded in ordinary negligence); Tracy v. Vassar Bros. Hosp., 13 N.Y.S.3d 226, 228
(App. Div. 2015) (holding that allegations that hospital “failed to investigate or respond to warnings and complaints
from its employees regarding [physician’s] practices generally” were of ordinary negligence); Carthon v. Buffalo Gen.
Hosp. @ Deaconess Skilled Nursing Facility Div., 921 N.Y.S.2d 746 (App. Div. 2011) (holding that claims against
nursing home based on staff’s failures to carry out directions of physicians responsible for resident’s care plan were
of ordinary negligence); Estate of Waters v. Jarman, 547 S.E.2d 142, 145 (N.C. Ct. App. 2001) (reversing trial court’s
dismissal of corporate negligence claim against hospital unaccompanied by expert certification because “where the
corporate negligence claim arises out of policy, management or administrative privileges, such as . . . failing to monitor
or oversee performance of the physicians, credentialing, and failing to follow hospital policies, the claim is instead
derived from ordinary negligence principles”).
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the failures of staff (both nurses and CNASs) to obey orders and to provide basic care is easily
ordinary negligence under Szymborski.

The overdosing itself, on which LCCPV would like the Court to exclusively focus, is a
closer question. It of course violated regulations and LCCPV’s own policies and procedures, but
so did defendant’s negligently discharging the patient in Szymborski. And as in Szymborski those
violations involved no medical judgment, neither was medical judgment implicated here: no
medical judgment is needed to know that not verifying the right resident and the right medication
when administering a narcotic may cause overdosing and death. There was a clear confirmation
process to be followed not as a matter of medical judgment but as a matter of necessity, and Nurse
Dawson, thrown into a chaotic situation and feeling herself behind the eight ball, did not follow it.
So the overdosing too is ordinary negligence under Szymborski.

Estate of French confirms this result. Laura alleges that staff failed to administer to her
mother basic care in compliance with Mary’s care plan and with subsequent orders regarding her
treatment; that some of those who failed to follow the care plan and orders were CNAs, who are
not medical professionals; and that staff’s failures to provide basic services resulted at least in part
from understaffing of which management was aware—allegations pertaining to basic care and so
sounding in ordinary negligence. Estate of French therefore corroborates the conclusion reached
by reviewing Szymborski: no affidavit would be required even if LCCPV were a provider of health
care as the claims against LCCPV would partake of ordinary negligence.

Insum, (1) LCCPV waived its expert affidavit defense; (2) no expert affidavit was required
in any event because LCCPV is clearly not a provider of health care; and (3) no expert affidavit
would have been required even if LCCPV were arguably such a provider because (a) NRS
41A.100(1)’s affidavit exception for claims supported by a facility’s regulations would apply, and
(b) Szymborski’s affidavit exception for claims of ordinary negligence would apply. LCCPV’s
motion should therefore be denied.

111
111
111
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I11.  CONCLUSION
Laura requests that the Court deny LCCPV’s motion for summary judgment.
DATED this 4" day of October, 2018.

KOLESAR & LEATHAM

By /s/ Melanie L. Bossie, Esq.

MiICHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

MELANIE L. BossIE, ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

BENNIE LAZZARA, JR., ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

One North Dale Mabry Highway, Suite 700
Tampa, FL, 33609

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of Kolesar & Leatham, and that on the 4™ day of
October, 2018, | caused to be served a true and correct copy of foregoing PLAINTIFFS’
RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT in the following
manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced
document was electronically filed on the date hereof and served through the Notice of Electronic
Filing automatically generated by that Court’s facilities to those parties listed on the Court’s
Master Service List.

/s/ Kristina R. Cole
An Employee of KOLESAR & LEATHAM
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SKILLED NURSING FACILITIES —
PROPOSED AMENDMENT TO SENATE BILL NO. 292

bill; (4) purple—double=strikethrough is language proposed to be deleted in this amendment; (5} orange double
ing is deleted language in the original bill that is proposed to be retained in this amendment; and (6) green

We enthusiastically support SB292. Our two proposed changes are simply intended to
further the goals of SB292, by streamlining and harmonizing Nevada’s statutes dealing
with civil actions for negligence.

Amendment 1

Our first proposed amendment is intended to add further clarity to this bill by enhancing
the language in Section 2 to ensure that all health care providers are specifically
included in the definition of “provider of health care” in NRS 41A.017. These changes
would help to make it clear that NRS Chapter 41A applies to all providers of health care,
whether the care in question was provided by a medical professional in a hospital, a
surgical center, an obstetric center, a skilled nursing facility, or any other medical
facility.

There are three key NRS sections dealing with professional negligence in the medical
field with definitions of “provider of health care” — NRS 41A.017, NRS 42.021 (8)(d),
and NRS 629.031(1). With this bill amending the definition of “provider of health care” in
one of these, NRS 41A.017, we wanted to ensure that any changes are made across
the board. Our amendment proposes to cross-cite the definitions between the relevant
statutes, and syncs the language across these definitions, to make it clear that they
cover the same entities and individuals.

We also added a citation to the definition of “medical facility” in NRS 449.0151 to each
of the definitions, to clarify that these medical professionals are covered whether or not
they work in a licensed hospital or another form of licensed medical facility.

These clarifications are essential to our skilled nursing facilities, to protect them from
having to spend hundreds of thousands of dollars litigating this basic fact - that we are a
provider of health care covered under NRS 41A. It will also harmonize the professional
negligence statutes in the medical field to the benefit of all medical professionals and
entities.

For background information, NRS 449.0151 reads as follows:

NRS 449.0151 “Medical facility” defined. “Medical facility” includes:
1. Asurgical center for ambulatory patients;

EXHIBIT H  Senate Committee on Judiciary
Date: 3-26-2015 Total pages: b
Exhibit begins with: H1 thru: Hb
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An obstetric center;
An independent center for emergency medical care;
An agency to provide nursing in the home;
A facility for intermediate care;
A facility for skilled nursing;
A facility for hospice care;
A hospital;
A psychiatric hospital;
A facility for the treatment of irreversible renal disease;
A rural clinic;
A nursing pool;
A facility for modified medical detoxification;
A facility for refractive surgery;
A mobile unit; and
A community triage center.

oSN A WN

ol
ok wWwNPE O

PROPOSED AMENDMENT 1:
Sec. 2. NRS 41A.017 is hereby amended to read as follows:

41A.017 “Provider of health care” means a “provider of health care” as defined in NRS
629.031(1) and NRS 42,021 (8){d), a physician licensed {undes} pursuant to chapter 630, 630A
or 633 of NRS, physician assistant, dentist, licensed nurse, dispensing optician, optometrist,
practitioner of respiratory care, registered physical therapist, occupational therapist, podiatric
physician, licensed psychologist, licensed marriage and family therapist, licensed clinical
professional counselor, music therapist, chiropractor, athletic trainer, perfusionist, doctor of
Oriental medicine {3 in any form, medical laboratory director or technician, pharmacist or
licensed dietitian or a licensed hospital, clinic, surgery center, skilled nursing facility, medical
facility as defined in NRS 449.0151 or other entity that employs any such person and its
employees.

Sec. 2A. NRS 42.021 (8)(d) is hereby amended to read as follows:

8. (d) “Provider of health care” means a_“provider of health care as defined in NRS 41A.017
and NRS 629.031(1}, a physician licensed sages=pursuant to chapter 630, 630A or 633 of NRS,
physician assistant, dentist, licensed nurse, dispensing optician, optometrist, practitioner of
respiratory care, registered physical therapist, occupational therapist, podiatric physician,
licensed psychologist, licensed marriage and family therapist, licensed clinical professional
counselor, music therapist, chiropractor, athletic trainer, perfusionist, doctor of Oriental
medicine in any form, medical laboratory director or technician, pharmacist or licensed
dietitian or a licensed hospital, skilled nursing facility, medical facility as defined in NRS
449.0151 or other entity that employs any such person and its employees.

H2
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Sec. 2B. NRS 629.031(1) is hereby amended to read as follows:

NRS 629.031 “Provider of health care” defined. Except as otherwise provided by a specific
statute:

1. “Provider of health care” means a “provider of health care as defined in NRS 41A.017
and NRS 42.021 (8)(d], a physician licensed pursuant to chapter 630, 630A or 633 of NRS,
physician assistant, dentist, licensed nurse, dispensing optician, optometrist, practitioner of
respiratory care, registered physical therapist, occupational therapist, podiatric physician,
licensed psychologist, licensed marriage and family therapist, licensed clinical professional
counselor, music therapist, chiropractor, athletic trainer, perfusionist, doctor of Oriental
medicine in any form, medical laboratory director or technician, pharmacist, licensed dietitian
or a licensed hospital, skilled nursing facility, medical facility as detmed in NRS 449.0151 or

other entity that employs any such person and its employees
person.

Amendment 2

Our second proposed amendment is intended to add further clarity to Nevada’s statutes
regarding professional negligence in the medical realm by making clear that a plaintiff
cannot circumvent the limitations of NRS 41A by improperly bringing an additional claim
under NRS 41.1395 (the elder abuse statute).

Our skilled nursing facilities have repeatedly had to defend themselves against
attorneys bringing what should be clear 41A claims under the auspices of NRS 41.1395
as well. This puts our facilities in jeopardy of being forced to pay out significant
damages under NRS 41.1395 for causes that are rightfully included under the limits of
NRS 41A. Skilled nursing facilities are forced to expend hundreds of thousands of
dollars engaging in extensive discovery and pretrial motion practice defending NRS
41.1395 claims that are rightfully included under NRS 41A.

Allowing attorneys to pursue health care "neglect" or "abuse" claims under NRS
41.1395 renders the cap provided by NRS 41A.035 meaningless. Damages under NRS
41.1395 are not capped and then doubled in addition to attorney fees and costs.

PROPOSED AMENDMENT 2:

Sec. 11. NRS 41.1395 is hereby amended to read:

NRS 41.1395 Action for damages for injury or loss suffered by older or vulnerable person
from abuse, neglect or exploitation; double damages; attorney’s fees and costs.

1. Except as otherwise provided in subsection 3, if an older person or a vulnerable
person suffers a personal injury or death that is caused by abuse or neglect or suffers a loss of
money or property caused by exploitation, the person who caused the injury, death or loss is
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liable to the older person or vulnerable person for two times the actual damages incurred by
the older person or vulnerable person.

2. Ifitis established by a preponderance of the evidence that a person who is liable
for damages pursuant to this section acted with recklessness, oppression, fraud or malice, the
court shall order the person to pay the attorney’s fees and costs of the person who initiated the
lawsuit.

3. The provisions of this section do not apply to a person who caused injury, death or
loss to a vulnerable person if the person did not know or have reason to know that the harmed
person was a vulnerable person.

4. The provisions of this section do not apply to an act of professional negligence as
covered under NRS 41A.

4==5, For the purposes of this section:

(a) “Abuse” means willful and unjustified:

(1) Infliction of pain, injury or mental anguish; or

(2) Deprivation of food, shelter, clothing or services which are necessary to maintain
the physical or mental health of an older person or a vulnerable person.

(b) “Exploitation” means any act taken by a person who has the trust and confidence of an
older person or a vulnerable person or any use of the power of attorney or guardianship of an
older person or a vulnerable person to:

(1) Obtain control, through deception, intimidation or undue influence, over the
money, assets or property of the older person or vulnerable person with the intention of
permanently depriving the older person or vulnerable person of the ownership, use, benefit or
possession of that person’s money, assets or property; or

(2) Convert money, assets or property of the older person with the intention of
permanently depriving the older person or vulnerable person of the ownership, use, benefit or
possession of that person’s money, assets or property.

As used in this paragraph, “undue influence” does not include the normal influence that one
member of a family has over another.

(c) “Neglect” means the failure of a person who has assumed legal responsibility or a
contractual obligation for caring for an older person or a vulnerable person, or who has
voluntarily assumed responsibility for such a person’s care, to provide food, shelter, clothing or
services within the scope of the person’s responsibility or obligation, which are necessary to
maintain the physical or mental health of the older person or vulnerable person. For the
purposes of this paragraph, a person voluntarily assumes responsibility to provide care for an
older or vulnerable person only to the extent that the person has expressly acknowledged the
person’s responsibility to provide such care.

(d) “Older person” means a person who is 60 years of age or older.

(e) “Vulnerable person” means a person who:

(1) Has a physical or mental impairment that substantially limits one or more of the
major life activities of the person; and

(2) Has a medical or psychological record of the impairment or is otherwise regarded as
having the impairment.
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The term includes, without limitation, a person who has an intellectual disability, a person who
has a severe learning disability, a person who suffers from a severe mental or emotional iliness
or a person who suffers from a terminal or catastrophic iliness or injury.

Contact:
Jennifer J. Gaynor, Dickinson Wright, PLLC, (702) 550-4462, jgaynor@dickinsonwright.com
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This Statement ot Deticiencies was gcnerated as
your facility on 4/12/10 through 4/21/16, in
accordance with 42 Code of Federal Regulations
(CFR), Chapter [V, Part 483 - Requirements for
Long Term Care Facilities.

| The census at the time of the survey was 88
residents.

i The sample size was 18 sampled residents and 3
unsampled residents.

There were two complaints investigated.

Complaint #NV00045334 was substantiated.

The allegation a resident was seen by a physician
assistant for two months instead of an actual

doctor was substantiated (See Tag F387). {
i The fallowing allegations could not be ‘
1 substantiated.
Allegalion #1 a resident weighed at least a dozen i
pounds less than when she went in. i
Allegation #2 a resident developed ulcers on her i
' body. |
; Allegation #3 a resident was hurt during physical i
i therapy. i
Allegation #4 a resident was discharged because i
i her insurance benefits ran out. i 3 ;
: The investigation included; : E
| Areview of the clinical record of the resident of , |
» concern in addition to four other records. i i |
3 i
TABORATORY BIREC IS GR PROVISERISUFPUIER REPHESENIATIVE'S “,;C'J\t URE T T T wbonE
.’ » rs { ; :' o - " [
e e ’ S BTN Faty B YA 2_/1 I

Ay delicency statement ending with an astenisk (° )dmml\ & o deficency which e instilutiun may be excused frem carrieling p—owdum iLis deternined 1 al
other saleguards provide sulficient protection 1o the patients. {See instructions ) Except lor nursing homes, the findings slatud abiove are disclosable 90 day
fctowing the dale of survey whelher or not a plan of correction is provided. TFor nursing homes, tha above findings and plans of correction are disclosable .4
days following the dale lhese ducuments are made avaiiable Lo tha facility. If deficiencies are clad, an 2pproved olon of correclion is requisite 16 contnued
program parlicipation
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(%2) MULTIPLE CONSTRUCTION
ABUILLUING

PRINTED. 05/09/2016
FORM APPROVED
QMB N, 0936-0331

(X3) DATE SURVEY
COMPLEILD

295076 BoWING — .
TNANE OF CROVIDER OR SUPPLIER STREET ADORESS, CITY, STATE, 21" CODE
LIFE CARE CENT-PARADISE VALLEY 2325 B HARNMON AVE.
) LAS VEGAS, NV 89119
[CSIRD] SUMMARY STATLHENT GF DEFICIENCIES (v} i PROVIDER'S PLAN OF GORRECTION W‘Ii;'zm
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE AGCT ION SHOULD BE | CORPLETION
TAG REGULATORY OR LSC IDENTIFYING INFORMATION] TAG CROSS-REFERENCED YO THI ARPROPRIATE OATE
DEFICIENCY)
F 000 Continued From page 1 F 000

- Interviews were conducted with the Director of
. Nursing, the Director of Physical Therapy, the
Administrator, the Occupational Therapist, the
Director of Medical Records, the Registered
Nurse, the Dietician and the Licensed Practical
Nurse.

Observations were made of residents throughout
‘i the facility in addition observation were made of
residents receiving physical therapy and wound

i care,

i

 Complaint #NV00045765 was substantiated.
i

§ The allegation a medication was hot administered |-

i as ordered was substantiated (See Tag F329).

i .
!The following allegation could not be
| substantiated:

‘ Allegation #1 the facility staffing was inadequate.
i The investigation into the allegation included:
‘ Observations of care during the survey.

interviews with residents, family members and a
i group interview.
i

l' Interviews with direct care staff.
i

| Interview with the Director of Nursing.

i Interview with the Staff Development Nurse. i

: Review of the facility's staffing sheet. ’

! :
, The findings and conclusions of any investigation |
i by the Division of Public and Behavioral Health |

i
i

FORM CMS- 2557 (02-99) Previous Versions Obsolete Event 10 s

Facility 11 NVS118558F
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FORM APPROVED
.- QMB NO. 0938-0391,

STATEMUNT CF DEFICIENCIES (R1) FROVIDERISUPPLIER/CLIA
AND PLAN OF CORRECTION IDENTIFICATION NUMBER:

295076

| {X2) WULTIPLE CONSTRUCTION
A BUILDING

B WING

{X3) DATE SURVEY
COMPLETED

5520 | (INJURY/DECLINE/ROOM, ETC)

A facility must immediately inform the resident;
consult with the resident's physician; and if
known, notify the resident's legal representative
or an interested family member when there is an
accident involving the resident which results in
injury and has the potential for requiring physician
intervention; a significant change in the resident's
physical, mental, or psychosocial status (i.e., a
deterioration in health, mental, or psychosocial
status in either life threatening conditions or
clinical complications); a need to alter treatment
significantly (i.e., a need to discontinue an
existing form of treatment due to adverse
consequences, or to commence a new form of
treatment); or a decision to transfer or discharge
the resident from the facility as specified in
§483.12(a).

The facility must also promptty notify the resident
and, if known, the resident's legal representative
or interested family member when there is a
change in room or roommate assignment as
specified in §483.15(e}(2); or a change in
resident rights under Federal or State law or
regulations as specified in paragraph (b)(1) of
lhis section.

The facility must record and periodically update

R _— LR e L UAI2172016 |
NANME OF PROVIDER OR SUFPLIER STREET ADURESS, CITY, STATE, ZIF CODE
2325 E. HARMON AVE,
LIFE CARE CENT-PARADISE VALLEY
l LAS VEGAS, NV 89119
> | SUMMARY STATEMUNT OF DEFIGIENCIES o PROVIDER'S PLAN OF CORRECTION T e
PREFIX | (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX | (EACH CORRECTIVE ACTION SHOULD BE | COMPLETION
WS REGULATORY OR LSC IDENTIFYING INFORMATION) TAL i CROES-REFERENCED TO THE APPROPRIATE OATE
| i DEFICIENCY)
£ 000 Continued From page 2 F 000} correction (POC) does not constitute
shall not be c.ons.lrued as prohibiting any criminal adimission agreement by the provider of the
or civil investigation, actions or othgr claims fqr truth of the facts alleged or the conclusions
relief that may be avallable foany party under— sot forth in the statement of defi .o"r."j"" ;
applicable federal, state, or local laws. . . CIENEIEs.
The POC is prepared or executed solely
The following regulatory deficiencies were because it is required by the provisions of
identified: i federal and state Jaws.
F 1567 1 483.10(b)(11) NOTIFY OF CHANGES i F 157

Tag F 157

What corrective action(s) will be
accomplished for those residents found to
have been affected by the deficient
practice: :

The resident is no longer in the facility and
will not be affected by the deficient
practice.

How will you identify other residents
having the same potential to be affected
by the same practice and what anticipated
corrective action will be taken:

The residents with the same potential to he
affected will be identified by auditing the
MAR’s 10 1dentify any retusais of medication
and if the reason{s) for refusal are
documented.

FORM CMSZE0TE7-90) Provisus Versions Obsolele Event 10:JB3aR11
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_CENTERS FOR MEDICARE & MEDICAID SERVICES _ unno 0038.0081 |
STATLRMENT OF DEFIC (X1} PROVIDERISUSLIEIVCUA {X2) MULITTPLE CONSTRUCTION i ();_;; OATL‘;()[;\;EY_ -
AND PLAN CF CORRECTION IDENTIFICATION NUMBER: A BUILDING COMPLIETED i

- o 295076 BWING B 041212016 l

NAVE OF PROVIDER OR SUPPLIER STREEY ADDRESS, CINY, STATE, ZIP CODE

2326 E. HARMON AVE.

LIFE CARE CENT-PARADISE VALLEY LAS VEGAS, NV 89119

&) 0 SUMMARY STATEMENT OF DEFICIENGIES Wl PROVIDER'S PLAN OF CORREGTION 1 feon i
PREFI (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX | (EACH CORRECTIVE ACTION SHOULD BE cowpLeTion |
TG REGULATORY OR LSC IDENTIFYING INFORMATION) IAG CROSS-REFERENCED TO THE APPROPRIATE DAL §

DEFICIENCYY

. . {
157 Continued From page 3 ) F 157 What measures will be put into place or
the address and phone number of the resident's

| | tati int ted famil b what systemic changes will you make to
(3 23 ”
.(,gg representative orin er(,s € ,C.]m’ y m.em er.. ensure that the deficient practice does not

recur:
This REQUIREMENT is not met as evidenced

by: The audit will occir weekly and brought }o

Based on interview, observation and clinical P1until 100% threshold is met. Education on

record review, the fac]hly failed to ensure a medication administration and refusals will

Physician was notified about an adverse pain be provided to all Licensed Nurses.

medication reaction for 1 of 18 sampled residents

(Resident #4). ' How will the facility monitor its corrective
actions to ensure that the deficient

Findings included: : : o practice’is being corrected and will not*”
recur:

Resident #4

The audits of the MAR will be monitored in
Resident #4 was admitted on 3/2/16, with

i . . the perfarmance fmmprovement grocess,
diagnases including status post motor vehicle

atcident, pelvic fracture and large ulcers at the until 100% coTnphénce is achieved and
left lower extremity. quarterly audits will be performed by our
Pharmacy services as preventive measures
Review of Resident #4's clinical record revealed a from recurrence.
physician order dated 4/5/16, for lidocaine patch
5% to be applied daily to the left lower back for individual responsible: DON, ADON, DSD
pain management. -

" Date of completion: June 8, 2016 ‘

On 4/12/16 at 8:45 AM, a medication pass
observation was conducted with a Registered
Nurse, During the procedure, the resident refused
{he application of the lidocaine patch, The !
resident indicated the patch caused a painfully
burning sensation and the last time {hat was
applied, the patch had fo be removed by a nurse l
| thue to the adverse reaction. i

Medication Administration Record (MAR)

revealed that from 4/9/16 to 4/14/16, nurses'
initials were circled in the spots corresponding to
i the administration of the lidocaine patch. The i

f

:
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SIATE CHICIZRCICE
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AND PLAN OF CORRECTION

[DENTIFICATION NUMBER.
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A BUWLDING
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COMPLETED

I
§ocuMbLETION

s$8=p | RESTORE EATING SKILLS

Based on the comprehensive assessment of a
resident, the facility must ensure that --

(1) Aresident who has been able to eat enough

alone or with assislance is not fed by naso gastric |
tube uniess the resident ' s clinical condition

demonstrates that use of a naso gastric fube was |
-unavoidable; and

{2) Aresident who is fed by a naso-gastric or
gastrostomy tube receives the appropriate
{reatment and services to prevent aspiration
pneumonia, diarrhea, vomiting, dehydration,
metabalic abnormalities, and nasal-pharyngeal
uicers and to restore, if possible, normal eating
skills.

A (295076 BN o ] 0412012016
NAME OF PRO SRLOR SUPPLIER STREEY ADLRESS, CITY, STATE, 218 CODE ]
2325 E. HARMON AVE,
LIFE CARE CENT-PARADISE VALLEY LAS VEGAS, NV 89119
yio | SUIMARY STATEMENT OF DEFICIENCHS ! o PROVIIER'S PLAN OF CORRECTION
PREFIX (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHGUED BE
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TG THE APPROPIUATE | fage
i DEFICIENCY) i
| |
£ 157 | Continued From page 4 F 157
medication notes in the back of the MAR
documented that on 4/12/16 and 4/14/16, the
‘medication was not administered because the
resident refused.
On 4/14/16 at 3:00 PM, the Director of Nursing
(DON) explained if a medication was not
administered, the nurse must circle the initial in
the MAR and document the reason for not
administering the medication. The DON indicated )
if # medication was not administered becasue of i Correction {POC} does not constitute
an adverse Ft_;action, the Attending Phys_}ciap ! admission agreement by the provider of the
must be notified and the nature of the reaction ' truth of the facts alleged or the .
documerited in the clinical record. The DON ' ne lacts atleged or the conclusions
acknowledged the nurses did not document the set forth in the statement of deficiencies.
reasons why the lidocaine patch was not The POC s prepared or executed solely
administered. The record lacked documented because it is required by the provisions of
evidence the Attending Physician was notified foderal and state laws.
about the adverse reaction to the lidocaine patch,
F 3221 483.25(g)(2) NG TREATMENT/SERVICES - FF 322 TagF322

FORKM CMS 250707593 Previous Versions Gusolohe Event 10:J045 11

Facility (D: NVS11955NE

What corrective action(s) will be
accomplished for those residents found to
have been affected by the deficient
practice:

" The LPN involved with the deficient practice
was educated and given competency
testing regarding enteral tube feeding
placement and verification.

If continuation sheet Page § of 15
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This REQUIREMENT is not met as evidenced
by:

Based on observation, intefview and policy
review, the facility failed to ensure nursing staff
verified proper positioning of feeding tube prior
 starting a tube feeding for 1 of 18 sampled
residents (Resident #7).

Findings include:
. Resident #7

Resident #7 was admitted to the facility on
9/16/15 with diagnoses including history of renal
celi carcinoma, high blood pressure, chronic
gastric ulcer, depression, gastrostomy, diabetes,
stroke and blindness.

On 4/12/16 at 4:00 PM, the Licensed Practical
Nurse (LPN) was observed setting up a new
gastrostomy tube feeding to be infused via a
pump for Resident #7. The LPN connected the
primed feeding tube infusion to the resident's
gastrostomy tube (g-tube) was ready (o start the
feeding pump. The inspecfor requested the LPN
not start the feeding pump and asked if the
gastrostomy tube placement should be assessed
prior to starling the feeding. The LPN confirmed
the g-tube placement should be checked prior to

| starting the tube feeding.

g Facilily policy titted, "Tube Feeding
P Administration” (no revision date) indicated staff

having the same potential to be affected
by the same practice and what anticipated
corrective action will he taken:

We will identify all residents receiving tube
feeding and perform ongoing med pass
ebservations to ensure proper procedure is
being followed on all peg tube feedings.

What measures will be put into place or
what systemic changes will you make to

- ensure that the deficient practice does not

racur;

Education of all Licensed Nurses will be
performed on peg tube medication
administration policy and procedure. LPNs
will receive competency evaluations
regarding enteral tube feeding placement
and verification upon hire and annually
thereafter. Med Pass and enteral tube
feeding placement and verification
observations will be conducted to ensure
substantial compliance,

How will the facility monitor its corrective
actions to ensure that the deficient
practice is being corrected and will not
recur:

Random peg tube med pass observations
will continue to be done weekly x4, monthly
x2/until 100% threshold is met. The
observations will be included in our
performance improvement process.

FPORM CMS 286 {02-) Previaos Versions Cbsaolete

Lvent 10284811

Facility 10: NVS 11958NF
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F 329 Continued From page 10 F 329

On 4/21/16 the Director of Nursing staied the t
licensed nurse that gave the wrong medication to |
Resident #20 was working in the 300 and 400
unit. The Director indicated usually two nurses
worked on these units, but the census was higher
than usual, so three nurses were assigned to
about 16 residents each. The Director stated
subsequent training was given to nurses after the
incident. The Director indicated the day after the
medication error, Resident #20 became
unresponsive, a Code Blue was called and the
resident was immediately transferred to the*
Emergency Room at an acute care hospital.

Review of the clinical record revealed on 3/7/16 at
3:59 PM the resident's nurse documented, hourly
vital signs and hydration were offered, the i
resident was receiving Oxygen at 2 liters per
minute, the resident was in no distress, had no
shortness of breath and was arousable.

On 3/7/16 at 8:06 PM the resident's nurse }
documented the Oxygen was ongoing, the
resident was alert and verbally responsive and
confused. Vital signs were monitored every hour
and the resident had received Clonidine for
elevated blood pressure. The resident continued
to be frequently monitored. i

On 3/8/16 at 11:47 AM the Director of Nursing
doecumented the resident’s blood saturation

dropped to 77% (normal is above 80%) and a
¢ Code Blue was called. A non-rebreather mask i
was started with 15 liters per minute of Oxygen. ! :

The resident was able to open eyes o verbal
stimuli. The resident was taken to the Emergency
Room by paramedics.

! i
PO CMS2567(07-59) Previgus Veions Obseluin et i JB348 11 Facility i0: NVS11955NF
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(X2) MULTIPEE CONSTRUCTION

PRINTED: 05/06/201¢
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OMB NO. 0938-0391
(¥3) DATE SURVEY

s

The resident must be seen by a physician at least
once every 30 days for the first 90 days alter
admission, and at least once every 60 days
thereafter.

A physician visit is considered timely if it occurs
nol later than 10 days after the dale the visit was

FORIM CME 288702 00) Gravanrs Versiony Obsolet

Event 10:J34811
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Faciity i NUS11455RE

Date of Completion: June 8, 2016

AND PLAN OF CORRECTION IDENTIFICATION NUMBER, A BUILDING CONMPLETED
- o - 295076 - B. WING . o s 0412112016
NANE OF PROVIDER OR SUPPLIER STREET ADDRESS, CITY, STATE, ZiP CODE
CARE CENT-PARADISE VALLEY 2325 E. HARMON AVE.
LIFE CAR PA LAS VEGAS, NV 89119
(%) 1D SUMMARY STATEMENT OF DEFICIENCIES 0 PROVIDER'S PLAN OF CORRECTION y
PRIEFIX (EACH DEFIGIENCY MUST BE PRECEDED BY FULL PREFIX (EACH CORRECTIVE ACTION SHOULD 8E COMPLENON
TAG REGULATORY OR LSC IDENTIFYING INFORMATION) TAG CROSS-REFERENCED TO THE APPROPRIATE uATE
DEFICIENCY)
e i |
1332 | Continued From page 12 F 332 what measures wilf be put into place or
|—§39?§9? PTCE‘!C“CZ! N'-t‘_fse (tLPS)- j‘;{he :—;:1“;) that what systemic changes will you make to
administered medications to Residen a o . :
¢ T , " S T _.ensure that the deficient practice doesnot_ |
-included lisinopril 40 milligrams (my) one tablet - recur: prachice doesne
and senokot 8.5 mg one tablet. Feuts
. . , L. Education will be performed with alt
Review of resident #19's clinical record revealed i ‘ d ) P di [_‘ ¢
a physician order for senokot 8.5 mg two tablets Icensed nurses on medication
every eight hours for constipation. During the administration policy and procedure.
medication pass, the LPN administered one tablet Sessions include medication administration
of senakot instead of two tablets as prescribed. policy and procedure, and the five rights of
y . medication administration. Random mied
In addition, the clinical record documented an " pass observation is being done monthly and
order dated 4/13/16, to discontinue the - ’ reviewed by Performance Improven t- -
medication lisinopril 40 mg. During the medication Commi Y *improvemen
pass, the LPN administered the medication ommittee.
fisinopril. . . . .
p How will the facility monitor its corrective
On 4/14/16 at-1:28 PM, the LPN acknowledged actions to ensure that the deficient
she did not read the medication orders. practice is being corrected and will not
recur:
The facility policy titled "Policies for Medication
Administration” revised October 2004, Med pass observation is conducted
documented that prior to the administration of a quarterly with phiarmacy services and will
medication, the nurse had to check the MAR, be ongoing. Random medication pass
rez:jd t:l‘ec?(r;:sr g‘:”;‘?g- reg(é;h?flabdeil (t:hree “2195 observations are being done monthly to
and ¢ne grhysiclan order It a-ciscrepancy- maintain threshold of 95% and disc ‘N
-was detected between-the medication label-and =i - N onthi N:I ‘ 5% ond disgugsed -
the MAR. monthly at QAPI.
I 387 | 483.40(c)(1)-(2) FREQUENCY & TIMELINESS Indivi '
ndividual responsible: DON, ADON, SDS
s3=p | OF PHYSICIAN VISIT
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required.

This REQUIREMENT is not met as evidenced
by:

Based on record review, policy review and
interview, the facility failed to ensure 1 of 18
residents (Resident #17) was seen by a physiciar
at least every thirly days for the first 90 days after
admigsion.

Findings include:
Resident #17

Resident #17 was admitted to the facility on
10/19/15 and discharged on 1/27/16, with
diagnoses including adult failure to thrive, severe
protein- calorie malnutrition, abdominal pain, high
blood pressure, anxiety and difficulty walking.

Resident #17's medical record documented the
primary care physician assistant was providing
care between the dates of 10/19/15 through
12/20/15. The physician signed progress note
dated 12/21/15 indicated the first visit made by
the primary care physician was 60 days after the
initial admission.

Facility Policy titled "Physician Services
Guidelines" [Last Revised: 1/4/2013] indicated the
physician must visit the resident at least every 30
days for the first 90 days after admission.

On 4/14/16 al 2:20 PM, the Director of Medical
- Records confirmed Resident #17's record

+indicated no visits were performed by the primary |

| care physician until 12/21/15.
¢

3
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Tag F 387

practice:

practice.

Visits.

Cerrection (POC) dees not constitute
admissien agreement by the provider of the
truth of the facts alleged or the conclusions
set forth in the statement of deficiencies.
The POC is prepared or executed sotely
because itis required by the provisions of
federal and state laws.

What corrective action(s) will be
accomplished for those residents found to
have been affected by the deficient

The resident #17 is no longer in the facility
and will nol be affected by the deficient

How will you identity other residents
having the same potential to be affected
by the same practice and what anticipated
corrective action will be taken:

All residents have the potential to be

. affected by the deficient practice. The
anticipated corrective action will be to audit
all resident charts for timely physician visits
and notify alt Physicians of required timely

PO CRS-2667(07-92) irevious Versiens Obsoltle

Event 10134611
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F 387 ! Continued From page 14
On 4/14/16 at 3:00 PM, the Director of Nursing
(DON) indicated the primary care physician
should see a newly admitted resident Within 72
hours of the admission. The DON further
indicated the facility had identified problems with
a group of certain physicians not seeing residents
i within the required time frames.

=387 ] What measures will be put into place or
what systemic changes will you make to
ensure that the deficient practice does not

recur:

The Audits performed by Health
Information Manager will be conducted al
72 hours, 15 days, 60 days and 90 days,
then every 60 days thereafter.

How will the facility monitor its corrective
actions to ensure that the deficient
practice is being corrected and will not
recur:

We will monitor this system by entering it
into the performance improvement process
and will monitor timely visits each.month to
ensure threshold of 100%.

Individual responsible: Health Information
Manager

Date of Completion: june 8, 2016

|
i
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[ 387 Continued from page 13
i required,

This REQUIREMENT is not met as evidenced
Ly:

Based on record review, policy review and
interview, the facility failed to ensure 1 of 18

admission.
iFindings include:
Resident #17

Resident #17 was admitted to the facility on
10/19/15 and discharged on 1/27/16, with
diagnoses including adulf failure to thrive, severe

blood pressure, anxiety and difficulty walking.

Resident #17's medical record documented the
primary care physician assistant was providing
care batween the dates of 10/19/15 through
12/20/15. The physician signed progress note
dated 12/21/15 indicated the first visit made by
the primary care physician was 60 days after the
initial admission.

Facility Policy litled "Physician Services

physician must visit the resident at least every 30
days for the first 90 days after admission.

On 4114116 al 2:20 PM, the Director of Medical
Records confirmed Resident #17's record
indicated no visits were performed by the primary |
care physician unlil 12/21/15.

residents (Resident #17) was seen by a physician
al leasl every thirty days for the first 20 days afier

protein- calorie malnutrition, abdorninal pain, high
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What correciive action(s) will i
be accomplished fer those i
residents found to have heen
affected by the deficient
practice:

The blood pressure stand was i
moved and the clean cart was
movea and lzbaled
appropriately to prevent any
further impedanca.

How will you identify other i
residents having the same i
potential t¢ be affected by the
sarne practice and what
anticipated corrective action
will be teken:

All residents that have the
potential to be affecled by the
same practice. The biood
pressure stands have been
moved from impecding any

doorway and the dean carts

have bezen lzbeled to be
appropriately place so as o not
ahstruct the doonway

H
H
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On 4/14/16 at 3:00 PM, the Director of Nursing
(DON) indicated the primary care physician
should see a newly admitted resident within 72
hours of the admission. The DON further
indicated the facilitly had identified problems with
a group of certain physicians not seeing residents
within the required time frames.

295076 BwWING
T HANE OF PROVIDER OR GUVPLICR ) STREET ADDRESE, GITY, STATE, 217 CODE
CARE CENT-PARADISE VALLEY 2325 £, HARMON AVE.
ekl - LAS VEGAS, NV 89119
TR SUMAMARY STATEMENT OF DLFICIENCIES [
PREFIX | (EACH DEFICIENCY MUST BE PRECEDED BY FULL PREFIX (FACH CORRE
NG . REGUIATORY OR LSC IDENTIFYING INFORMATION) TAG
- 387 | Continued From page 14 F 387

What measures will be put into
place or what systemic changes
will you make to ensure that
the deficient practice does not
recur:

Moved any blood pressure
stands and labeled the clean
carts for proper placement and
provide ongoing education,

How will the facility monitor its
corrective actions to ensure
that the deficient practice is
being corrected and will not
recur:

The facility staff will monitor
the placement of items during
Grand Rounds and staff rounds.
Staff has been educated on
proper storage of clean carts
and blood pressure stands.

Individual responsible: Sr.
Environmental Director

Date of completion: June 8,
2016
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Electronically Filed
4/25/2019 10:01 AM
Steven D. Grierson

CLERK OF THE C(‘)ﬂ
RTRAN Cﬁ:««-“

DISTRICT COURT
CLARK COUNTY, NEVADA

ESTATE OF MARY CURTIS, et
al, CASE: A-17-750520-C
Con/w: A-17-754013-C

DEPT. XVl

Plaintiffs,
VS.

SOUTH LAS VEGAS MEDICAL
INVESTORS, LLC, et al,

Defendants.

And all related claims

N e e e e e e e N e e e e e

BEFORE THE HONORABLE MICHAEL P. VILLANI, DISTRICT COURT JUDGE
WEDNESDAY, OCTOBER 31, 2018

RECORDER’S TRANSCRIPT OF HEARING:
ALL PENDING MOTIONS

APPEARANCES:

For the Plaintiff: MELANIE BOSSIE, ESQ.
MICHAEL D. DAVIDSON, ESQ.

For Defendant Life Care: STEPHEN B. VOGEL, ESQ.

APPEARANCES CONTINUED ON PAGE 2.
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For Defendant Saxena: VINCENT VITATOE, ESQ.

Also appearing by CourtCall: BENNIE LAZZARA, ESQ.

RECORDED BY: CYNTHIA GEORGILAS, COURT RECORDER
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Las Vegas, Nevada, Wednesday, October 31, 2018
[Hearing begins at 8:44 a.m.]

THE COURT: All right, Mary Curtis versus South Las Vegas
Medical Investors. It's Defendant’s motion for summary judgment and
then motion by the Plaintiff on the punitive damage — there was a motion
on each side for punitive —

MR. VITATOE: Cross motions; correct. Yeah.

THE COURT: -- damages but let’s deal with the summary
judgment motion as far as the liability issue.

MR. VOGEL: All right. Do we need to come up —

MR. LAZZARA: Your Honor, before we begin, --

MR. DAVIDSON: And, Your Honor, we have Mr. Lazzara on
the phone.

MR. LAZZARA: Your Honor, before we begin | wanted to
announce my presence. This is Bennie Lazzara, Jr. I'm appearing and
I’'m grateful via CourtCall on behalf of the Plaintiffs.

THE COURT: All right, thank you.

MR. LAZZARA: Thank you, Judge.

THE COURT: Will you be handling the argument, sir?

MR. DAVIDSON: No.

MR. LAZZARA: No, Your Honor. Ms. Bossie is there.

THE COURT: All right, thank you.

All right, Counsel.

MR. VOGEL: Do we need to come up to the microphone or —

THE RECORDER: Yes.
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THE COURT: If you could.

MR. VOGEL: And, Your Honor, | don’t know how much
argument you want to entertain. | know some judges don't like us to
reiterate everything --

THE COURT: Do you want to —

MR. VOGEL: -- that’s already in the moving papers or what
not, but I'm happy to hit kind of the high points.

THE COURT: Just hit the highlights. I've reviewed this
numerous times.

MR. VOGEL: Okay. Okay.

You know, our point is, is look, this is a straight medication
error and the nurse, Ms. Dawson testified it was an error. It wasn’t due to
anything other than she just made a mistake. And she is a licensed
practical nurse. She’s covered by NRS 41A. And if you're going to sue a
corporation like South Las Vegas Medical Investors, who is the employer
of this person, you can’t get around the statutory construct of 41A.

So that’s the — you know that’s basically it in a nutshell is they
didn’t attach an affidavit saying, hey, this is you know below the standard
of care. Yet, all of the discovery in the case has been about the nursing
care and how they fell below the standard of care in the medication
administration error as well as the follow up in following PA’s orders.
That’s all medical decision making by the nursing staff. They’re all
covered by 41A and you can’t sue the employer in an effort to get
around 41A’s protections that were put into place. So that, in a nutshell,

is what the motion for summary judgment is based on.
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THE COURT: All right, thank you.

Ms. Bossie, if you can come a little closer to make sure
Counsel hears you on the phone.

[Colloquy]

MS. BOSSIE: Judge, what the Defense wants to do in this
case is in essence eviscerate the elder abuse statute in this state. And
when we go through, they really don’t rely on any evidence to ask this
Court to treat my elder abuse claim as a claim under 41A. They
completely glean over and don’t mention the legislative intent.

When the nursing home industry, in 2015, -- and | think it's
right on point of what the Defense is asking you to do here today, it's my
pleading — this is exactly what they asked the Legislature, who as we
know create the laws that we all need to follow -- skilled nursing facility
proposed amendment in 2015. This post — it postdates Judge Taos’
order. It postdates Fierle. It even postdates Egan. So, the amendment to
the Legislature by the skilled nursing facility, they want to add to further
clarify to this Bill by enhancing the language on who is a provider of
healthcare and they want to ensure that all healthcare providers are
specifically included in the definition of provider of healthcare. And these
changes would help to make it clear under Chapter 41A what providers
are providers of healthcare. And their amendment that they want to add
in is a skilled nursing facility. That was their amendment.

They go on to say: These clarifications are essential to our
skilled nursing facilities to protect them from having to spend hundreds

of thousands of dollars litigating this basic fact that we are providers of
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healthcare covered under 41A.

What do you think the Legislature did with this language?
Purposely omitted licensed nursing homes from 41A and the definition of
provider of healthcare. You can’t get any more straightforward than this.
And this is what the Defense wants the Court is to go and be the
Legislature and put nursing homes into that category. And the proposed
amendment -- you see how they wrote them in and then the Legislature,
when you read the current definition, purposely left them out, even with
their arguments of why they wanted to be in. And the reason why is if
nursing homes are included under 41A you would eviscerate the elder
adult statute. And the case law that | can go to and | cited to says
obviously the elder adult statute in even the Brown opinion, in which
we’'ve been before you on previous motions, all talk about that in the
Brown opinion, the purpose of the elder adult statute is for private
attorneys to come forward to protect the older adults that have been
abused and neglected and litigate those cases. And the Brown opinion
goes on to say that that’s why you have two distinct statutes. And | know
you know — | could pull it here, but | mean the Brown goes through the
whole litany that they’re two exclusive causes of action.

So, going to — and I've got to enlighten the Court. You
probably know by reading my punitive damage motion, this case is not
about one nurse giving 120 milligrams of morphine to a resident it wasn’t
meant for. There’s a whole cascade of incidents that are part of this
cause of action from Life Care Centers of America. My client, yes, was

there for a short period of time. But in that short period of time, she
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experienced two falls. One of the falls, not even being documented
within the clinical record which we’ll go and I'll argue that more before
my punitive damage motion, but then as the daughter is flying from New
Jersey to take mom home they overdoes her on 120 milligrams of
morphine. What do they do after that? They don’t send her to the
hospital. They don’t put her on IV drip. They keep her at that facility
because they want her head in that bed for that census at that facility
and they don’t want to have her bounce back to the hospital because
she left the hospital within a 30 day period of time and they’ve been
commanded by corporate that you got to reduce those bounce backs, so
they don’t send her to the hospital. They also don’t communicate to the
CNA'’s from shift to shift, hey, we just overdosed this woman on
morphine. Can you closely monitor and take care of her. None of them
even remember the event. And there’s no notes in the record reflecting
the assessment of Mary subsequent to being overdosed to the point the
egregiousness keeps going. So the next morning physical therapy has a
note that — and | know I’'m getting —

THE COURT: Right, I think we’re getting into the punitive
damage claim. | mean it's — | know it’s tied in to a certain point. | pulled
the Complaint. It says that — | mean one of the claims is they were
administered a dose of morphine and they shouldn’t have.

MS. BOSSIE: That is true.

THE COURT: Isn’t that a medical treatment giving her
morphine?

MS. BOSSIE: It is not a medical treatment giving her
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morphine. | mean obviously in any nursing home setting or skilled
nursing facility it's going to rely on nurses and CNA’s for the cause of
action for the older adult statute. | mean you’re not going to have a
cause of action — well, for vicarious, but you also have a direct cause of
action against the corporation. But actually just providing a medication
actually is almost like res ipsa loquitur. We all know that you know you
don’t give someone medication that wasn’t meant for them. So, it really
is not a medical treatment or a medical diagnosis or assessment. But
obviously, when the Legislature leaves skilled nursing facilities out of it,
the liability is going to be based on -- for abuse and neglect has to be
based on CNA’s, nurses, etcetera, for that cause of action. So that is
also inferred into it.

THE COURT: Defense argues about the vicarious liability that
they’re only — the facility is only liable because of the sub-standard
nursing care, giving morphine to someone who is allegedly allergic to the
morphine.

MS. BOSSIE: No. There’s more than one theory of liability in
this case and that’'s’ what they failed to address is, first of all, I've got a
theory of direct liability for Life Care Centers of America for — and I've
cited the case law that all supports the Morrow case, that you can have
both vicarious and direct, that they purposely, you know, added the
heads to the beds. They go from 78 to 92 residents in the face of having
complaints and concerns that they did not have enough employees to
provide appropriate care to the residents. So obviously, they add more

to it. And they also had the corporate control to keep the facility under
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budget, under labor, in order to make a profit. So, there’s direct liability
for the corporations regarding their direct conduct. Yes, obviously then
there’s a vicarious liability for Life Care Centers of America when you
know based on their acts or admissions of their staff, but it's not solely a
vicarious liability case.

So, bottom line, though, Judge, the 41A does not apply to the
elder abuse claim no matter how hard the Defense attempt to apply it
and that’s by the Legislature, that’s by the definition. And the one
avenue of giving the wrong medication to the wrong patient is not an
exercise of medical judgment, so that does not qualify.

THE COURT: How is this different than the, if I'm
pronouncing correct, Szymborski case, that’'s S-Z-Y-M-B-O-R-S-K-1?

MS. BOSSIE: Well, first of all, the Szymborski case you'’re
dealing with a hospital, not a skilled nursing facility, so you can’t really
use — let me pull that case for a moment. Szymborski was in a hospital
that’s under the providers of healthcare. And even in —

THE COURT: Well, in Szymborski didn’t Justice Pickering say
there’s — it was just general negligence, you don’t need a — | mean they
actually — she specifically addressed the fact that, correct, you don’t
need an affidavit if it's just general negligence. But then part of the case
was you did need an affidavit for the medical care and its says don’t look
to the title that you're given, look to — or she said —

MR. VOGEL: The gravamen.

MS. BOSSIE: The gravamen.

THE COURT: -- substantial point or essence of each claim.

Page 9

APP273

000182

000182

000182



€81000

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. BOSSIE: But, Judge, in this case Spring Mountain
Treatment Center is a hospital. So, using the logic in — and I'm not going
to be able to pronounce it, Szymborski, | mean part of it would come
under 41A because it's under the definition of provider of healthcare. So,
you can’t really take a hospital setting that comes under the definition
and now apply it to a skilled nursing facility which was purposely left out
because of the abuse and neglect issue of it and to rely on that for legal
argument that this case would fall under 41A.

Now, | do want to talk a little bit about waiver ‘cause the
Defense knows -- and you can waive a requirement. We are now 3
weeks from trial. Every expert’s been — has the report, has been
deposed. The affidavit requirement it’s just to ensure that there’s not a
frivolous lawsuit. | find it concerning that they wanted to know whether
this was a frivolous lawsuit and it’s just a threshold thing, why didn’t they
come in right when | filed my Complaint and say — and bring it to your
attention and say, okay, Ms. Bossie, do that? You know what they do?
They wait till the statute of limitations pass in order to try to get this
entire case thrown out. And this threshold matter to show if it's a
frivolous case or not can be waived and | cited some of those cases.
The Ferhat, | think it was Lewis Brisbois case. They didn’t bring it up —

MR. VOGEL: That was my case.

MS. BOSSIE: That was your case.

MR. VOGEL: [Indiscernible] and | did bring it up.

THE COURT: Okay. Go ahead, Counsel.

MS. BOSSIE: And the Appellate Court said he waived that
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argument because he didn’t bring it up you know on the lower level. So
that issue —

MR. VOGEL: That’s not — what — that’s not what [indiscernible]

THE COURT: Okay, well, let —

MR. VOGEL: -- says and its --

THE COURT: -- Counsel finish.

MR. VOGEL: -- quite clear [indiscernible] says.

THE COURT: All right. Let Ms. Bossie, finish. Go ahead.
MS. BOSSIE: And next, looking -- | cited City of Phoenix

versus Fields. It — same thing as a notice of claim against a
governmental entity, and again the Defense — it was a deficient notice of
claim. But instead of bringing it up saying it'’s a noticed deficient claim
against a governmental entity, they waited till the eve of trial once the
statute of limitations had run and the court in that case said that they
waived that defense by its subsequent conduct and litigation. And that is
exactly what the Defense did here. | mean two years of litigation, every
deposition except our 30(b)(6) is done. Experts were all done.
Depositions done. We are ready for trial at the end of the month. So it is
ingenuous, | believe, to wait till the end of the case. So, there is clear
case law to support that this was — that this initial affidavit to show the
case is not frivolous has been waived. | cite Nevada Gold.

THE COURT: How about Washoe Medical it says its void ab

initio if you don’t have an affidavit.

MS. BOSSIE: Well, one, we don’t even come —
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THE COURT: Assuming that — assuming some of the claims

are covered under medical malpractice, Washoe Medical says its void

ab initio.

MS. BOSSIE: Well, | don’t believe any of the claims come
under the medical malpractice or 41A, but | still think that can be waived.
Any affirmative defense can be waived. And by their own conduct, you
can’t sit and wait after two years of litigation to bring this forth.

So, Your Honor, obviously 41A.071 speaks for itself. Same
with what the nursing home intended to do in the amendments in 2015
and they were purposely left out. And anyone knows if you're going to
have an abuse and neglect action against an older adult in a nursing
home, it's going to be based on nursing conduct. That’'s common sense.
They’re not in the definition of provider of healthcare. The Defense
wants you to write them in, you know, take the statute, let’s write in
skilled nursing facility. That’s the Legislature’s job and they purposely did
not do it. And since this case is not solely vicarious liability, there’s direct
liability, there — and they already said that Life Care is not providing
healthcare, you know those claims are still part of this action.

Now, | —last, -- | mean they cite to Zhang. Zhang's a 2009,

again prior to the amendment, Zhang relied on Fierle, then — which got
overturned by Egan — and look at Egan. That’s a podiatrist. That’'s more
medical care than in a skilled nursing facility. And because a podiatrist,
who is, you know, a physician, was not specifically in the provider of
healthcare, Egan said that they overstepped their bounds in Fierle and

basically said you got to look at what the statute and who’s listed there.
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And they said — Egan and the Supreme Court said 41A.071 did not
apply to the podiatrist and his organization because he’s not listed there.

This is straight statutory construction, Your Honor, and the
Defense is trying to eviscerate an older abuse statute that is there to
protect the vulnerable in this state. That’s why there’s double
compensatory in attorneys’ fees ‘cause they want people to litigate these
cases. And if every skilled nursing facility falls under the 41A, you
eviscerate the statute ‘cause the next thing they’re going to come in and
say, oh, no, now we’re subject to the cap of $350,000.00. So that would
eviscerate the double damages of the older adult statute.

Now, when the Legislature is doing the amendment and
having skilled nursing facilities in, they are aware of the other statute
‘cause they could have put in the other statute specific language —
actually in the amendment they wanted to. They wanted it to be under
the definition of provider of healthcare and then they wanted to be in the
older adult statute saying that does not apply to skilled nursing facilities
and the Legislature did not do it because | think their intent is to protect
the older people from being abused and neglect in this county.

THE COURT: Under your elder abuse claim, isn’t elder abuse
that you didn’t provide the proper you know safety, housing, clothing,
food, etcetera? Here, | mean isn’t the gravamen in the claim that you
gave her morphine and she was allergic to it?

MS. BOSSIE: No, no. Actually, the —

THE COURT: Who — what else did they do wrong? That’s

what I'm not —
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MS. BOSSIE: No, under abuse —

THE COURT: -- clear on.

MS. BOSSIE: -- and I'm trying to find — here we go, the
definition for you is — no, that — give me one second -- and I'll
paraphrase it, but under the statute for the older abuse it goes to not
providing in essence services that is needed for the resident. And under
neglect, yes, it goes to you know heating, water, shelter, and services to
maintain the health and well-being of the older adult. So, that’s written
into the definition of what abuse and neglect is under that statute. So the
portion — obviously, she was given shelter. She was given water. But
she wasn’t given you know the services that she needed in order to
ensure her safety and her health and well-being, and that is the essence
to an abuse and neglect claim so that’s built into the definition.

THE COURT: Well, with every senior citizen Plaintiff wouldn’t
they fall under your theory? Wouldn’t they fall under elder abuse?

MS. BOSSIE: If you’re an older adult and if you’re abused or
neglected and if you fall under those elements, then you could
potentially have an older —

THE COURT: No, [indiscernible] they perform surgery on the
wrong arm with a senior citizen, is that elder abuse?

MS. BOSSIE: It depends on if that is considered abuse or
neglect, so you have to would meet those definitions, so —
[indiscernible]. I had it right here. Let me — no, that’s true, Mr. — there
has to be the relationship between the older adult and the caregiver. And

you know how Brown goes through that analysis — let me pull Brown for
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a moment. Here we go. And Brown, which is the case that you had used

beforehand for the older adult statute, second: ...the statute’s text and
legislative history primarily addresses the regulation of long term care for
the elderly. The statute speaks of liability in the event a person fails to
maintain the physical or mental health of an older adult, or exploits an
older adult in their trust and confidence. And then it goes that’s:...both
the plain language of the older adult statute and its legislative history
suggests that the statute targets the relationship between long term
caregivers and their charges. This is contra distinction to the type of
relationship that exists between hospitals and their patients. So, you
could have an older — if you had a guardian that may have financially
exploited -- or you could have it under the statute if you even had a
family member at home that abused or neglected an older adult you
could bring a cause of action under that statute. But the intent of it is
older adults being abused in skilled nursing facilities.

So, bottom line, reading the strict language of who is a
provider of healthcare and who is not and what the Legislature intended,
| would ask this Court to deny their summary judgment on, one, that it
clearly does not go under that statute by the plain language, then the
legislative intent, clearly not part of it.

And this case is not just about giving 120 milligrams of
morphine that she was allergic to. | mean everybody, including our
treating physicians, said 120 milligrams of morphine is a significant dose
and can be fatal and life threatening ‘cause she’s opiate naive and she’s

89 and you know a little over 100 pounds. So, it wasn’t like she was
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allergic to it. | mean this was just a complete inexcusable you know act
that took place, you know, and it wasn’t her morphine so it’s really —

THE COURT: All right. | under — | know that.

MS. BOSSIE: Okay.

THE COURT: It was for another patient because that patient
may have died.

MS. BOSSIE: That patient may have been in pain by not
getting their morphine, but — so — and | also, just to finish up, there are
exceptions even under 41A if it's based on a regulation, and there is a
federal regulation of providing someone unnecessary drugs and they
actually cited for giving Mary unnecessary drugs according to that
regulation. So, that’s under 41A.100 if the Court does not find that the
41A does not apply, then the next that they didn’t waive it by their
actions and inactions at this late stage of the game, and then there’s
also the exception. There are federal regulations that govern skilled
nursing facilities that a minimum you know standards that they have to
meet or there’s a deviation. One of the exceptions under 41A.100 is
regulations of a licensed medical facility. Obviously, | don’t think 41A
applies ‘cause it's not a medical facility, it's a nursing facility. But there’s
an exception that you don’t need an affidavit for that. And in this case
they did find a violation of a regulation pertaining to giving Mary the
unauthorized 120 milligrams of morphine. And actually, even their own
employees and managing agents all agreed that it was a warranted
deficiency for what happened.

So, bottom line, Judge, for all those reasons, if you rule in the
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way the Defense wants you to rule, there’s no older adult statute left in
this state and | think if this is going to apply to a skilled nursing facility it
needs to be left to the Legislature to make that determination. Therefore,
| would ask the Court to deny the Defendants motion for summary
judgment.

THE COURT: All right, thank you.

Counsel.

MR. VOGEL: Yes, thank you.

Briefly, first of all, the reference to legislation that was
introduced in 2015 does not change the case law that existed before and
after it. And under the framework of the statute that we have now,
whether or not the Legislature agreed to amend the statute or not really
doesn’t change anything ‘cause the issue here is what is the case law

and how does it apply, which means Ferhat, Zhang, Egan, all those

cases still apply in the way they are. And there’s absolutely no doubt that
the administration of medication by a licensed nurse is under 41A. Its —
you know it talks about decision making and treatment and there can be
no dispute that administering a medication from a nurse to a patient is
medical treatment. That is clearly under 41A.

And we have all this case law that talks about vicarious liability
and you can’t basically make 41A null and void by suing the principle
and ignoring the agent. You know, you can’t — the principle can’t be
more liable than the agent in this type of situation. It doesn’t make any
sense ‘cause otherwise you'd never sue the healthcare provider, you

just sue whoever employed them and we’ve already seen from the case
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law that’s not allowed.

THE COURT: Well, the issue of waiver that Counsel brings
up.

MR. VOGEL: Well, you can’t waive —

THE COURT: We are 2-3 years down the road —

MR. VOGEL: Sure.

THE COURT: -- here and —

MR. VOGEL: You can’t —

THE COURT: -- we have calendar call today | think; aren’t
we?

MR. VOGEL: Yeah.

MS. BOSSIE: We are.

THE COURT: Okay.

MR. VOGEL: Well, there’s a couple of issues on that. First of
all, you can’t waive a jurisdictional requirement and as Washoe points
out its void ab initio. It never existed so it can’t be waived. And, we did
plead an affirmative defense so they’re on notice. If they were worried
about it they could have amended their Complaint. They could have
done something about it. They didn’t, so you know — and here’s the
other reality of litigation. If we had filed a motion off the bat they would
have said, oh, you know, 56(f), we need to do discovery, we need to do
this, that, the other thing. You know, it doesn’t matter. You know,
Washoe and — you know Washoe its void ab initio. You can’t waive a
jurisdictional issue.

As to the 41.1395, the elder abuse statute, it still -- the whole
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gravamen of that Complaint, you know, that issue still arises out of the
morphine administration. That’s what it comes out of. That is — you know
and let’s not forget what the elder abuse statute’s purpose is. It was
designed to give a private cause of action for things that were crimes. If
you look at the legislative history of that statute it talks about, hey, you
know the DA’s office doesn’t have enough resources to prosecute true
elder abuse — you know, the failure to provide — you know true neglect,
true exploitation. | mean that’'s why that statute was created. It — literally,
it's for crimes. And | think we cited in a prior motion, | can’t remember if
we did in this, but you know that’s what the purpose of that statute is so
it's not going to be eviscerated by anything. In this case, they’re trying to
boot strap an elder abuse claim simply because she’s over the age of 70
for a morphine administration. So, it's not eviscerated in any way, shape,
or form, and it’s still a derivative claim.

Then finally their last cause of action is this bad faith claim.

Egan versus Chambers you know in their CliffsNotes No. 2 talks about —

you know and it cites some cases we cited to, State Farm versus

Wharton that you cannot disguise a contract claim — you know, you can’t
disguise a tort claim as a contract claim. And that’s what they’re trying to
do here ‘cause even that still, in their Complaint, arises out of the claim
of morphine administration so it’s still all malpractice by the nurse, Ms.
Dawson, in giving the wrong medication to the wrong patient.

So, at the end of the day, they still can’t get around the fact
that Ms. Dawson is a covered entity under 41A and all the claims flowing

up to you know Life Care are all derivative of that and vicariously of that.
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And you know, based on all the case law that we’ve discussed here
today, you know their Complaint’s void ab initio on all counts and it
should be dismissed.

THE COURT: All right, thank you.

| do have a — | reviewed both sides’ briefs on the punitive
damages issues and | have sufficient information in that regard. | want to
review this matter further. You will have a written decision this week —

MR. VOGEL: Thank you.

THE COURT: -- on this issue.

All right. Thank you.

MR. DAVIDSON: Thank you, Your Honor.

MS. BOSSIE: Thank you, Your Honor.

[Hearing concludes at 9:15 a.m.]
[Case recalled at 10:00 a.m.]

THE COURT: Next up is Mary Curtis. And we do have it says
8 to 10 days; is that still accurate if it depends on the issues and how the
Court rules?

MR. VOGEL: That would depend on how many people you're
planning on calling.

MS. BOSSIE: I'm pretty quick. | think we can —

MR. DAVIDSON: [Indiscernible] isn’t here.

MS. BOSSIE: Oh, is the —

MR. VOGEL: Oh, we don’t have a co-defendant.

MR. DAVIDSON: He was here.

MR. VOGEL: He was here earlier.
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THE COURT: All right. Well, how many days is it expected to
take?

MS. BOSSIE: | think we can try it in two weeks in the 10 days.

THE COURT: Unfortunately, we only have one week left
unless you want to trail this other case that we just had to see if they
settle, but — the one we just had that’s taken up two and half weeks or
three weeks.

MR. VOGEL: | would rather not be sitting waiting.

THE COURT: Okay.

MS. BOSSIE: I'd rather try the case now ‘cause we are ready
to go.

MR. VOGEL: When is the next stack?

THE COURT: | just gave them, the other case, April 22" is
that correct?

MR. VOGEL: The 29"

[Colloquy between Court, Defense counsel and clerk]

THE COURT: Okay. You know as you know | have a split
calendar so that's why we can’t —

MR. VOGEL: Right.

THE COURT: -- give you every month here. We can — if this
is going to go a week plus a couple of days; is that what it sounds like?

MR. VOGEL: Yeah.

THE COURT: We'll put you on the April 15" stack shooting
for a May 6" date. It's not a firm setting but — oh, this is a medmal, so —

well, its listed as medmal, so we’ll give you May 6 for the — it's the May —
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excuse me, April 15 stack for five weeks -- May 6, that will give you two
weeks. So, we'll give you your calendar call date is --

THE CLERK: Do you want it for the April 15" setting?

THE COURT: Yes.

THE CLERK: Okay. That will be April 3" 9:00 a.m.

MS. BOSSIE: Judge, though, if | just make for the record.
Obviously since we just have one case ahead of us, if we could at least
trail that one case for like the next 10 days and at least have a cut off
‘cause if it does go away your whole stack opens up.

THE COURT: The November —

MS. BOSSIE: November.

THE COURT: Okay.

MS. BOSSIE: So, --

THE COURT: Sure, if you want, — or you want to contact the
attorneys that were just here or see if it settles --

MR. VOGEL: Okay.

THE COURT: -- and then put it back — you know contact
chambers.

MS. BOSSIE: But in the meantime, you're setting it for May 6™
date?

THE COURT: Yes.

MS. BOSSIE: Okay. ‘Cause | do have a trial that is definitely
going April 8". It's a retrial on punitive damages that was a directed
verdict that’s going to go to trial, but if — | can — that will be done by May

6. | was just concerned about the April 15™ date.
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THE COURT: Okay. All right. Great. Thank you.

MS. BOSSIE: Thank you, Your Honor.

MR. VOGEL: Will our motion in limine date for the 14" of
November stand or are you going to continue this?

THE COURT: Sure. We’'ll keep it on.

MR. VOGEL: Keep it on.

THE COURT: Let’s get it — wrap them up. | don’t want to kick
the can down the street.

MR. VOGEL: Okay.

THE COURT: All right.

MR. VOGEL: Okay, that — yeah.

MR. DAVIDSON: And then for purposes of the local rules,
Your Honor, we’ll decide on April the 3" the calendar call date, when
you want all of the other —

THE COURT: Yes.

MR. DAVIDSON: -- housekeeping stuff done.

THE COURT: Right. Usually its two weeks — it would be two
weeks before.

MS. BOSSIE: Two weeks before.

THE COURT: All right.
11111
11111
11111
11111
1111
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MR. DAVIDSON: Thank you, Your Honor.
THE COURT: Thank you.

[Hearing concludes at 10:04 a.m.]

* k k k k%

ATTEST: 1 do hereby certify that I have truly and correctly transcribed the
audio/video proceedings in the above-entitled case to the best of my ability.

Ciprethee Of)l oo e
CYNTHIA GEORGILAS
Court Recorder/Transcriber
District Court Dept. XVII
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4. Nature of disposition below (check all that apply):
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i) Summary judgment L1 Failure to state a claim
L1 Default judgment L1 Failure to prosecute

L1 Grant/Denial of NRCP 60(b) relief
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6. Pending and prior proceedings in this court. List the case name and docket
number of all appeals or original proceedings presently or previously pending
before this court which are related to this appeal:

N/A

7. Pending and prior proceedings in other courts. List the case name, number
and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptcy, consolidated or bifurcated
proceedings) and their dates of disposition:

Case consolidated with Case No. A-17-750520-C:
Estate of Mary Curtis v. Samir Saxena, M.D, et al.
Case No. A-17-754013-C
Eighth Judicial District Court (Clark County)

Case No. A-17-754013-C is currently pending in the Eighth Judicial District
Court of the State of Nevada in and for the County of Clark.

8.  Nature of the action. Briefly describe the nature of the action and the result
below:

000201

On February 2, 2017, in Case No. A-17-750520-C, Appellants filed a
Complaint against Respondents South Las Vegas Medical Investors, LL.C dba Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley, South
Las Vegas Investors Limited Partnership (“the facility”); Life Care Centers Of
America, Inc.; and Carl Wagner (“Life Care Respondents” or “Respondents™)
alleging causes of action for (1) abuse/neglect of an older person pursuant to N.R.S.
§ 41.1395, (2) wrongful death (by the Estate), (3) wrongful death (by Ms. Curtis’

surviving daughter), and (3) bad faith tort.
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In short, Appellants’ claims against Life Care Respondents are based upon the
injuries Ms. Curtis sustained during her residency at Respondents facility. The
facility admitted Ms. Curtis on March 2, 2016. Mary Curtis was 90 years old at the
time of her admission and therefore was considered an “older person” under NRS
41.1395. Within a week of her admission, Life Care Respondents twice permitted
her to fall. Additionally and outrageously, Life Care Respondents administered a
drug to Mrs. Curtis that had not been prescribed for her—morphine, in fact. As
found by the District Court, Ms. Curtis was administered “a dose of morphine
prescribed to another resident.” Life Care Respondents knew they had wrongly
administered morphine to Ms. Curtis yet failed to act timely upon that discovery,
instead retaining Ms. Curtis as a resident until March 8, 2016. Only after Ms. Curtis’
daughter discovered Ms. Curtis in distress on March 8, 2016, did Life Care
Respondents call 911 and emergency personnel transport Ms. Curtis to the hospital.
At hospital she was diagnosed with anoxic brain encephalopathy. Ms. Curtis died
three days later of morphine intoxication.

On September 10, 2018, almost two years after Appellants filed the Complaint
against the Life Care Respondents, the Life Care Respondents filed their Motion for
Summary Judgment arguing that Appellants’ allegations were essentially allegations
of professional negligence under 41A.015 and, so, Appellants had been required to

file an expert affidavit at the time the Complaint was Appellants initially filed. Life
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Care Respondents argued that pursuant to NRS 41A.017, the case must be dismissed
because an affidavit of merit was not included. In the alternative, Life Care
Respondents argued that if the District Court did not want to apply the entirety of
Chapter 41A to Appellants’ claims, then the District Court should still apply
41A.035 to limit Appellants’ pain and suffering damages to $350,000.

On October 4, 2018, Appellants filed a Response to Life Care Respondents’
Motion for Summary Judgment.

On October 31, 2018, the District Court held a hearing on Respondents’
Motion for Summary Judgment.

On December 7, 2018, the District Court entered its Order Granting
Respondents’ Motion for Summary Judgment.

On December 11, 2018, Life Care Respondents filed the Notice of Entry of
Order Granting Respondents’ Motion for Summary Judgment. In the Order Granting
Respondents’ Motion for Summary Judgment, the District Court directed entry of
judgment in accordance with NRCP 54(b).

9. Issues on appeal. State concisely the principal issue(s) in this appeal (attach
separate sheets as necessary):

This appeal poses multiple questions of statewide public importance,
including the obvious inconsistency between the decision of the District Court and
the language of Nevada’s statutes. The District Court improperly applied Chapter

41A to the case by expanding the plain meaning of NRS 41A.015 (“Professional
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negligence” defined”) and NRS 41A.017 (“Provider of health care” defined). A
nursing home is not included in the definition of “provider of health care” and, in
fact, was intentionally and deliberately excluded from the definition in the most
recent 2015 amendment to the statute. However, the District Court expanded the
meaning to include the Life Care Respondents and, in effect, eviscerated NRS
41.1395, the statute enacted in 1997 to protect the State’s older and vulnerable
persons from abuse, neglect or exploitation. The legislative history establishes that
nursing homes were contemplated by the legislature as being included under NRS
41.139s.

In addition to ignoring the language of the statutes and eviscerating the State’s
statute intended to protect the vulnerable elderly population, the issues in this appeal
are of statewide public importance because non-health care providers (e.g.,
management, making resource decisions)—the conduct of which cannot realistically
be the subject of an expert affidavit—can hereafter use a health care provider as a
shield to demand the expert affidavit. Further, here the District Court, contrary to
public policy, essentially ruled that nursing homes can avoid liability for their own
conduct by hiring and hiding behind nurses (which are included in the definition of
“provider of health care”) when management makes it impossible for those nurses
to do their jobs competently. Ms. Curtis, an older person, would not have been

allowed to fall or been given the morphine but for the fact that management (i.e. the
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Life Care Respondents that are not providers of health care) created, promoted and
maintained a toxic environment that predictably and inevitably led to her death.

In addition to the decision of the District Court and the language of the statutes
outlined above, in the event Chapter 41 A applies to some of Appellants’ causes of
action, the District Court’s decision is inconsistent with the language of 41A.100
and with the published decision of the Supreme Court in Szyde! v. Markman, 121
Nev. 453, 117 P.3d 200 (2005). In Szydel, the Supreme Court held that an expert
affidavit in a res ipsa loquitur case under NRS 41A.100(1) is unnecessary. NRS
41A.100 provides that a plaintiff may condemn a licensed facility with its own
regulations instead of using expert testimony. In this case, the Life Care
Respondents’ own regulations and the federal regulations required the staff to ensure
that the right resident receives the right medication and the staff to provide residents
adequate care and attention. Therefore, even if some of the claims were considered
professional negligence claims, no expert affidavit was required and it would be
unreasonable to require Appellants to expend unnecessary effort and expense to
obtain an affidavit from a medical expert when expert testimony was not necessary
to succeed at trial.

Another question of statewide public importance, should the Supreme Court
find that some or all of Appellants’ claims were subject to the affidavit requirement,

is whether there can ever be closure on the affidavit question; or whether, to the
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contrary, all litigation at any stage may be challenged for the lack and/or
insufficiency of an expert affidavit. In the District Court, the Life Care Respondents
raised noncompliance with NRS 41A.071 as an affirmative defense. This point
notwithstanding, the Life Care Respondents litigated the case vigorously for years,
engaging in extensive briefing, filing various motions, and conducting discovery—
including receiving expert reports supporting the case and deposing the experts who
authored them. Only then, almost two years into litigation and with trial in sight,
did Respondents file a motion for summary judgment raising the expert affidavit
defense. While it is conceivable that some cases first require exploration of the
available medical testimony in order to determine the necessity of the affidavit, this
is not one of those cases. The facility gave Ms. Curtis morphine prescribed for
another nursing home resident. Whether such a circumstance as a matter of law
requires an expert affidavit, is not an issue requiring two years of depositions to raise
to the trial court. Nonetheless, and despite the wasted years in the trial court and the
prejudice suffered by Appellants, the District Court held that the Life Care
Respondents did not waive the defense.

Finally, the principal issues on appeal are questions of statewide public
importance because the decision of the District Court flouts the published decision
of the Supreme Court in Szymborski v. Spring Mountain Treatment Ctr., 403 P.3d

1280 (Nev. 2017), thereby putting the continued precedential authority of
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Szymborski into question. In Szymborski, the Supreme Court instructed that “the
medical malpractice claims that fail to comply with NRS 41A.071 must be severed
and dismissed, while allowing the claims for ordinary negligence to proceed.” 403
P.3d at 1285. Although Appellants brought four separate causes of action (including
ordinary negligence claims) based upon the direct liability and vicarious liability of
the Respondents, the District Court failed to follow precedent by failing to
distinguish between the various causes of actions and theories of liability and,
instead, dismissed the entire complaint for want of an expert affidavit in support of
any professional negligence claims.
10. Pending proceedings in this court raising the same or similar issues. If
you are aware of any proceedings presently pending before this court which
raises the same or similar issues raised in this appeal, list the case name and

docket numbers and identify the same or similar issue raised:

N/A

11.  Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof is
not a party to this appeal, have you notified the clerk of this court and the
attorney general in accordance with NRAP 44 and NRS 30.1307

U N/A | [ Yes [ No

If not, explain:

12.  Other issues. Does this appeal involve any of the following issues?

W Reversal of well-settled Nevada precedent (identify the case(s))

L1 An issue arising under the United States and/or Nevada Constitutions
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Y A substantial issue of first impression
3 An issue of public policy

M An issue where en banc consideration is necessary to maintain uniformity of this
court’s decisions

[ A ballot question
If so, explain:
Reversal of well-settled Nevada precedent (identify the case(s))
- Szymborski v. Spring Mountain Treatment Ctr., 403 P.3d 1280 (Nev.
2017). The District Court failed to follow (and, in essence, attempts to
annul) the well-settled Nevada precedent stated in Szymborski by failing to

distinguish between the various causes of actions and theories of liability

000208

and, instead, dismissed the entire complaint for want of an expert affidavit
in support of any professional negligence claims. In addition to defying
Szymborski, the District Court’s ruling is in direct contradiction to the
unambiguous language of Chapter 41 A and NRS 41.1395, as well as the
legislative history of Chapter 41 A and NRS 41.1395.
A substantial issue of first impression

- Does Chapter 41A effectively pre-empt NRS 41.1395, when the causes of

action for abuse or neglect of an older person are brought against a nursing

home and the nursing home’s parent and management companies?
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Issues having secondary effects on public policy

- If Chapter 41A effectively eviscerates NRS 41.1395 when the causes of
action for abuse or neglect of an older person are brought against a nursing
home (and the nursing home’s parent and management companies), then
the State’s vulnerable elderly population is no longer protected. Rather,
nursing homes may avoid liability for their own conduct in neglecting and
abusing older persons by hiring and hiding behind nurses or other
providers of health care when management makes it impossible for those
providers of health care to do their jobs competently.

- If a defendant is allowed to continue to litigate a case for years, and only
belatedly raise the defense of failure to file an expert affidavit in
accordance with NRS 41A.071, then defendants will effectively be
allowed to waste judicial resources and time, manipulate the judicial
system (e.g., engage in other substantive defenses first, while holding on
to this procedural defense as a last resort), as well as be allowed to
prejudice the opposing party, contrary to public policy. Furthermore, such
a circumstance in Nevada law will invite affidavit challenges to extend to
any stage of litigation in the future.

13. Assignment to the Court of Appeals or retention in the Supreme Court.

Briefly set forth whether the matter is presumptively retained by the Supreme

Court or assigned to the Court of Appeals under NRAP 17, and cite the
subparagraph(s) of the Rule under which the matter falls. If appellant believes
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14.

that the Supreme Court should retain the case despite its presumptive
assignment to the Court of Appeals, identify the specific issue(s) or
circumstance(s) that warrant retaining the case, and include an explanation of
their importance or significance:

The matter is presumptively retained by the Supreme Court under NRAP
17(a)(12) as the matters on appeal raise questions of statewide public
importance and are upon which there is an inconsistency between the
published decision of the Supreme Court and the District Court’s rulings.

Trial. If this action proceeded to trial, how many days did the trial last?

N/A

Was it a bench or jury trial?

N/A
15. Judicial Disqualification. Do you intend to file a motion to disqualify or have
a justice recuse him/herself from participation in this appeal? If so, which
Justice?
No.
TIMELINESS OF NOTICE OF APPEAL
16. Date of entry of written judgment or order appealed from:
December 7, 2018
17. Date written notice of entry of judgment or order was served
December 11, 2018
/11
/11
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18.

Was service by:

I Delivery
Mf Mail/electronic/fax

If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the motion,
and the date of filing.

N/A

O NRCP 50(b) LI NRCP 52(b) LINRCP 59

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal. See A4 Primo
Builders v. Washington, 126 Nev. 578, 245 P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion

N/A

(c) Date written notice of entry of order resolving tolling motion was served

N/A

19. Date notice of appeal filed
December 27, 2018
If more than one party has appealed from the judgment or order, list the date
each notice of appeal was filed and identify by name the party filing the notice
of appeal:
N/A

/11

11/
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20. Specify statute or rule governing the time limit for filing the notice of
appeal, e.g., NRAP 4(a) or other

NRAP 4(a)
SUBSTANTIVE APPEALABILITY

21.  Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a)
W NRAP 3A(b)(1) CINRS 38.205
NRAP 3A(b)(2) “INRS 233B.150
1 NRAP 3A(b)(3) CINRS 703.376
[ Other (specify)

(b) Explain how each authority provides a basis for appeal from the judgment or
order:

NRAP 3A(b)(1) applies because Appellants are appealing the final judgment
entered in the action or proceeding commenced in the court in which the judgment
was rendered.

22. List all parties involved in the action or consolidated actions in the
District Court:

(a) Parties:
Estate of Mary Curtis
Laura Latrenta (as Personal Representative of the Estate and individually)

South Las Vegas Medical Investors, LL.C, d/b/a Life Care Center Of South

Las Vegas, f/k/a Life Care Center of Paradise Valley
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South Las Vegas Investors Limited Partnership
Life Care Centers Of America, Inc.
Bina Hribik Poretello
Carl Wagner
Samir Saxena, M.D.
Annabelle Socaoco, N.P.
IPC Healthcare, Inc. aka The Hospitalist Company, Inc.
Inpatient Consultants of Nevada, Inc.
IPC Healthcare Services of Nevada, Inc.
Hospitalists of Nevada, Inc.
(b) If all parties in the District Court are not parties to this appeal, explain in detail

why those parties are not involved in this appeal, e.g., formally dismissed, not
served, or other:

The parties stipulated to the dismissal of Bina Hribik Poretello. On July 17,
2017, the District Court entered an order dismissing Bina Hribik Portello pursuant
to the stipulation.

Appellants settled claims with Samir Saxena, M.D. The District Court
approved the settlement on July 2, 2018.

Annabelle Socaoco, N.P., IPC Healthcare, Inc. aka The Hospitalist Company,
Inc., Inpatient Consultants of Nevada, Inc., [IPC Healthcare Services of Nevada, Inc.,

and Hospitalists of Nevada, Inc. (the “IPC Defendants”) are not parties to the appeal
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because the final judgment was entered against only the Respondents of Case No.
A-17-750520-C. The case involving the IPC Defendants was consolidated with Case
No. A-17-750520-C but contain separate allegations that were not adjudicated in the
final judgment on appeal.

23. Give a brief description (3 to 5 words) of each party’s separate claims,

counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

N/A
24. Did the judgment or order appealed from adjudicate ALL the claims

alleged below and the rights and liabilities of ALL the parties to the action
or consolidated actions below?

[ Yes W No
25. If you answered “No” to question 24, complete the following:
(a) Specify the claims remaining pending below:

Wrongful Death by Estate against the IPC Defendants

Wrongful Death by Individual against the IPC Defendants

Medical Malpractice against the [PC Defendants
(b) Specify the parties remaining below:

All IPC Defendants: Annabelle Socaoco, N.P., IPC Healthcare, Inc. aka The
Hospitalist Company, Inc., Inpatient Consultants of Nevada, Inc., [PC Healthcare
Services of Nevada, Inc., Hospitalists of Nevada, Inc.

/11
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(¢) Did the District Court certify the judgment or order appealed from as a final
judgment pursuant to NRCP 54(b)?

Ders L1 No

(d) Did the District Court make an express determination, pursuant to NRCP 54(b),
that there is no just reason for delay and an express direction for the entry of

judgment?

Dtes

1 No

26. If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under
NRAP 3A(b)):

N/A

27. Attach file-stamped copies of the following documents:

. The latest-filed complaint, counterclaims, cross-claims, and third-party
claims

. Any tolling motion(s) and order(s) resolving tolling motion(s)

. Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appeal

. Any other order challenged on appeal

. Notices of entry for each attached order

/17

/17

/17

/1]

111

/1]

/11
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VERIFICATION

I declare under penalty of perjury that I have read this docketing statement,
that the information provided in this docketing statement is true and complete
to the best of my knowledge, information and belief, and that I have attached
all required documents to this docketing statement.

Estate of Mary Curtis, Laura Latrenta, as Michael D. Davidson, Esq.
Personal Representative and Individually Kolesar & I eatham

Name of Appellants Name of counsel of record
; ' 7z F
I
January 24, 2019 // /s

Date Sgignature of counsel of record

Nevada, Clark County
State and county where signed

CERTIFICATE OF SERVICE

I certify that on the 24™ day of January, 2019, I served a copy of this completed
docketing statement upon all counsel of record:

000216

[ By personally serving it upon him/her; or

W/By mailing it by first class mail with sufficient postage prepaid to the
following address(es):

S. Brent Vogel, Esq. Israel L. Kunin, Esq.
Amanda J. Brookhyser, Esq. KUNIN LAW GROUP

LEWIS BRISBOIS BISGAARD & SMITH 3551 East Bonanza Rd # 110
6835 S. Rainbow Blvd, Suite 600 Las Vegas, Nevada 89110

Las Vegas, Nevada 89118
Settlement Judge

.
%@4 ';”7&“77( e

/An)Employee of KOLESAR & LEATHAM

Attorneys for Respondent

3058171 2 (9700-1.001) Page 19 of 19

000216



212000

EXHIBIT 1

Complaint for Damages (Case No. A-17-750520-C) filed on 02/02/2017

EXHIBIT 1

Docket 77810 Document 2019-03869
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DISTRICT COURT CIVIL COVER SHEET

. County, Nevada

Case No.

XXITII

(Assigned by Clerk’s Office)

i. F arty in iormatlon (provide both home and mailing addresses if different)

Plaintiff(s) (name/address/phone):
Estate of Mary Curtis, deceased; Laura LaTrenta, as

Defendant(s) (name/address/phone):
South Las Vegas Medical Investors, LLC d/b/a Life

Personal Representative of the Estate of Mary Curtis; and

Care Center of South Las Vegas, f/k/a Life Care

Laura LaTrenta

Center of Paradise Valley, South Las Vegas Investors

Limited Partnership; Life Care Centers of America, Inc.

Attorney (name/address/phone):
Michael D. Davidson Esq. - Kolesar & Leatham

Attorney (name/address/phone):

400 S. Rampart Blvd., Suite 400, L.as Vegas, NV 89145

(702) 362-7800, telephone

(702) 362-9472, tacsimile

I1. Nature of Contr OVEI'SY (please select the one most applicable filing type below)

A-17-750520-C

Civil Case Filing Types

Real Property

Torts

Landlord/Tenant
[ Juntawful Detainer
DOther Landlord/Tenant

Title to Property

Negligence

D Auto

[ JPremises Liability
Other Negligence

Other Torts

D Product Liability
Dlntentional Misconduct
DEmployment Tort

|_—_IJ udicial Foreclosure Malpractice I:l Insurance Tort
DOther Title to Property DMedica}/Dcntal DOther Tort
Other Real Property DLegal
DCondemnation/Eminent Domain DAccounting
DOther Real Property DOlher Malpractice
Probate Construction Defect & Contract Judicial Review/Appeal

Probate (select case type and estate value)

I:I Summary Administration
DGeneral Administration
DSpecial Administration

[:I Set Aside
DTrusr/Conservatorship

D Other Probate

Estate Value

[_Jover $200,000

[ ]Between $100,000 and $200,000

Construction Defect

D Chapter 40

DOther Construction Defect
Contract Case

DUniform Commercial Code
DBuilding and Construction
Dlnsurance Carrier
[::]Commercial Instrument
DCollection of Accounts

D Employment Contract

Judicial Review
I:IForec]osure Mediation Case
L—_lPetition to Seal Records
DMental Competency

Nevada State Agency Appeal
DDepartment of Motor Vehicle
DWorker's Compensation
DOther Nevada State Agency
Appeal Other

DAppeal from Lower Court

I:l Under $100,000 or Unknown DOther Contract DOther Judicial Review/Appeal
[ Junder $2,500

Civil Writ Other Civil Filing
Civil Writ Other Civil Filing
|:|Writ of Habeas Corpus I:]Writ of Prohibition DCompromise of Minor's Claim
DWrit of Mandamus L__IOther Civil Writ DF oreign Judgment
DWrit of Quo Warrant I:]Other Civil Matters

Business Court filings should be filed using the Business Court civil coversheet.

February 772017

Date

T

Signature of initiating party or representative

See other side for family-related case filings.

Nevada AOC - Research Statistics Linit
Pursuant to NRS 3.275

Form PA 201
Rev 3|
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400 S. Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

KOLESAR & LEATHAM

000219

Electronically Filed
02/02/2017 03:42:58 PM

1 | COMP (&" t. W
MICHAEL D. DAVIDSON, ESQ.
|l Nevada Bar No. 000878 CLERK OF THE COURT
KOLESAR & LEATHAM
400 South Rampart Boulevard, Suite 400
| Las Vegas, Nevada 89145
Telephone: (702) 362-7800
if Facsimile: (702) 362-9472
E-Mail: mdavidson@kinevada.com

P VL

wn

| -and-

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice Pending
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Telephone:  (602) 553-4552

Facsimile: (602) 553-4557

10 || E-Mail: Melanie(@wilkesmchugh.com

O e 1 N

11 || Attorneys for Plaintiffs

12 DISTRICT COURT
13 CLARK COUNTY, NEVADA
14 %* % %
g
15 || Estate of MARY CURTIS, deceased; LAURA CASENO. A-17-750520-C
LATRENTA, as Personal Representative of the
16 || Estate of MARY CURTIS; and LAURA DEPTNO. XXITII
LATRENTA, individually,
17
Plaintiffs,
18 COMPLAINT FOR DAMAGES
VS. -
19 1. Abuse/Neglect of an Older
SOUTH LAS VEGAS MEDICAL Person
20 || INVESTORS, LLC dba LIFE CARE CENTER 2. Wrongful Death by Estate
| OF SOUTH LAS VEGAS f/k/a LIFE CARE 3. Wrongful Death by Individual
21 || CENTER OF PARADISE VALLEY; SOUTH 4. Bad Faith Tort
| LAS VEGAS INVESTORS LIMITED
22 | PARTNERSHIP; LIFE CARE CENTERS OF
AMERICA, INC.; BINA HRIBIK PORTELLO,
23 I Administrator; CARL WAGNER,
Administrator; and DOES 1-50, inclusive, I
24 |
Defendants. _ |
25 |
26 J Plaintiffs Estate of Mary Curtis, deceased; Laura Latrenta, as Personal Representative of

27 l’ the Estate of Mary Curtis; and Laura Latrenta, individually, by and through their attorneys of
28 || record, Kolesar & Leatham and Wilkes & McHugh, P.A., hereby submit this Complaint against
|

|| 2201862 (97701 Page 1 of 8
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400 S. Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

KOLESAR & LEATHAM
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Defendants South Las Vegas Medical Investors, LLC dba Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley; South Las Vegas Investors Limited Partnership; Life
Care Centers of America, Inc.; Bina Hribik Portello; Carl Wagner; and Does 1 to 50, inclusive,
and allege as follows:

GENERAL ALLEGATIONS

1. Decedent Mary Curtis suffered significant physical injury while a resident at Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley and ultimately a
painful death. At all times relevant she resided in the city of Las Vegas in the County of Clark,
Nevada and was an “older person” under N.R.S. § 41.1395. Ms. Curtis died on March 11, 2016
in Las Vegas, Nevada.

2. At all times material Plaintiff Laura Latrenta was a natural daughter and surviving
heir of Ms. Curtis. At all relevant times she was an individual and resident of Harrington Park,
New Jersey.

3. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendant South Las Vegas Medical Investors, LLC dba Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley was a limited liability company duly authorized,
licensed, and doing business in Clark County, Nevada and was at all relevant times in the
business of providing care to residents while subject to the requirements of federal and state law,
located at 2325 E. Harmon Ave., Las Vegas, NV 89119.

4, Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendants Life Care Centers of America, Inc.; South Las Vegas Investors Limited Partnership;
South Las Vegas Medical Investors, LLC; and Does 1 through 25, and each of them, were and
are owners, operators, and managing agents of South Las Vegas Medical Investors, LLC dba
Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley, such that they
controlled the budget for said Defendant which impacted resident care, collected accounts
receivable, prepared audited financial statements, contracted with various vendors for services,

and provided direct oversight for said Defendants in terms of financial and patient care

responsibility.
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5. Plaintiffs are informed aﬁd believe and thereon allege that at all relevant times
Defendants Bina Hribik Portello and Carl Wagner were and are administrators of Life Care
Center of South Las Vegas f/k/a Life Care Center of Paradise Valley.

6. Plaintiffs are informed and believe and thereon allege that Defendants Does 26
through 50 are other individuals or entities that caused or contributed to injuries suffered by Ms.
Curtis as discussed below. (Hereinafter “Defendants” refers to South Las Vegas Medical
Investors, LLC dba Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise
Valley; South Las Vegas Investors Limited Partnership; Life Care Centers of America, Inc.; Bina
Hribik Portello; Carl Wagner; and Does 1 through 50.)

7. Plaintiffs will ask leave of Court to amend this Complaint to show such true
names and capacities of Doe Defendants when the names of such defendants have been
ascertained. Plaintiffs are informed and believe and thereon allege that each defendant
designated herein as Doe is responsible in some manner and liable herein by reason of
negligence and other actionable conduct and by such conduct proximately caused the injuries
and damages hereinafter further alleged.

8. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendants and each of them were the agents, servants, employees, and partners of their co-
Defendants and each of them; and that they were acting within the course and scope of
employment. Each Defendant when acting as principal was negligent in the selection, hiring,
training, and supervision of each other Defendant as its agent, servant, employee, and partner.

9. Every fact, act, omission, event, and circumstance herein mentioned and
described occurred in Clark County, Nevada, and each Defendant is a resident of Clark County,
has its principal place of business in Clark County, or is legally doing business in Clark County.

10. Each Defendant, whether named or designated as Doe, was the agent, servant, or
employee of each remaining Defendant. Each Defendant acted within the course and scope of
such agency, service, or employment with the permission, consent, and ratification of each co-
Defendant in performing the acts hereinafter alleged which gave rise to Ms. Curtis’s injuries.

/1]
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FIRST CAUSE OF ACTION — ABUSE/NEGLECT OF AN OLDER PERSON

(Abuse/Neglect of an older person by the Estate of Mary Curtis against all Defendants)

11.  Plaintiffs hereby incorporate the allegations in all the foregoing paragraphs as
though set forth at length herein.

12.  Mary Curtis was born on 19 December 1926 and was therefore an “older person”
under N.R.S. § 41.1395. ‘

13. On approximately 2 March 2016 Ms. Curtis was admitted to Life Care Center of
South Las Vegas f/k/a Life Care Center of Paradise Valley, a nursing home, for care and
supervision. Defendants voluntarily assumed responsibility for her care and to provide her food,
shelter, clothing, and services necessary to maintain her physical and mental health.

14.  Upon entering Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley Ms. Curtis’s past medical history included dementia, hypertension, COPD, and
renal insufficiency. She had been hospitalized after being found on her bathroom floor on 27
February 2016; during her hospitalization it was determined that she would not be able to return
to her previous living situation and so following her hospital course she was transferred to Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley for continuing
subacute and memory care.

15. During her Life Care Center of South Las Vegas f/’k/a Life Care Center of
Paradise Valley residency Ms. Curtis was dependent on staff for her basic needs and her
activities of daily living.

16.  Defendants knew that Ms. Curtis relied on them for her basic needs and that
without assistance from them she would be susceptible to injury and death.

17. Despite Defendants’ notice and knowledge of Ms. Curtis’s fall risk they permitted
her to fall (causing her injuries) shortly after she entered Life Care Center of South Las Vegas
f/k/a Life Care Center of Paradise Valley.

18. Despite Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for proper medication administration, they on 7 March 2016 administered to her a dose of

morphine prescribed to another resident. Ms. Curtis was not prescribed morphine.
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1 19. Despite Defendants’ notice and knowledge that they had wrongly administered
2 || morphine to Ms. Curtis, they failed to act timely upon that discovery, instead retaining Ms.
3 || Curtis as a resident until 8 March 2016.

4 20.  Defendants eventually called 911 and emergency personnel transported Ms.

5 || Curtis to Sunrise Hospital, where she was diagnosed with anoxic brain encephalopathy. She was
later transferred to Nathan Adelson Hospice on 11 March 2016 and died shortly thereafter.
21. Ms. Curtis’s death certificate records that her immediate cause of death was

morphine intoxication.

O 00 1 O

22.  As a result of Defendants’ failures and conscious disregard of Ms. Curtis’s life,
10 || health, and safety, she suffered unjustified pain, injury, mental anguish, and death.

11 23.  The actions of Defendants and each of them were abuse under N.R.S. §

12 §f 41.1395(4)(a) and neglect under N.R.S. § 41.1395(4)(c).

13 24.  Defendants’ failures were made in conscious disregard for Ms. Curtis’s health and
14 || safety and they acted with recklessness, oppression, fraud, or malice in commission of their
15 || neglect or abuse of Ms. Curtis.

16 25.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal
17 || representative is entitled to recover double her actual damages under N.R.S. § 41.1395.

18 26.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal

19 || representative is entitled to attorney fees and costs under N.R.S. § 41.1395.

20 27.  Despite Defendants’ notice and knowledge that Ms. Curtis was dependent on

2

o

them for her basic needs and safety, they willfully and deliberately ignored and failed to avoid

22 || the substantial risk and probability that she would suffer injury and death, so that Plaintiff is

23 || entitled to punitive damages under N.R.S. § 42.001.

24 28.  As adirect and proximate result of Defendants’ willful negligence and intentional
25 || and unjustified conduct, Ms. Curtis suffered significant injuries and death. Defendants’ conduct
26 || was a direct consequence of the motive and plans set forth herein, and Defendants are guilty of
27 || malice, oppression, recklessness, and fraud, justifying an award of punitive and exemplary

28 || damages.
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SECOND CAUSE OF ACTION

(Wrongful Death by the Estate of Mary Curtis against all Defendants)

29. Plaintiff re-alleges and incorporates by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

30.  Defendants, their staff, and employees, in caring for Ms. Curtis, had a duty to
exercise the level of knowledge, skill, and care of those in good standing in the community.

31. Defendants had a duty to properly train and supervise their staff and employees to
act with the level of knowledge, skill, and care of nursing homes in good standing in the
community.

32.  Defendants and their agents and employees breached their duties to Ms. Curtis
and were negligent and careless in their actions and omissions as set forth above.

33.  As a direct and proximate result of Defendants’ breaches Ms. Curtis died on 11
March 2016 in Las Vegas, Nevada.

34, As a direct and legal result of Ms. Curtis’s death, her estate’s personal
representative is entitled to maintain all actions on her behalf and is entitled under N.R.S. §
41.085 to recover special damages, including medical expenses incurred by Ms. Curtis before her
death, as well as funeral and burial expenses according to proof at trial.

35. Despite Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for her basic needs and safety, they willfully and deliberately ignored and failed to avoid
the substantial risk and probability that she would suffer injury and death, so that Plaintiff is also
entitled to punitive damages under N.R.S. § 42.001.

THIRD CAUSE OF ACTION

(Wrongful Death by Laura Latrenta individually against all Defendants)
36.  Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
paragraphs as though fully set forth herein.
37.  Plaintiff Laura Latrenta is a surviving daughter and natural heir of Mary Curtis.
38.  Defendants, their staff, and employees, in caring for Ms. Curtis, had a duty to

exercise the level of knowledge, skill, and care of those in good standing in the community.
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39. Defendants had a duty to properly train and supervise their staff and employees to
act with the level of knowledge, skill, and care of those in good standing in the community.

40.  Defendants, and their agents and employees, breached their duties to Ms. Curtis
and were negligent and careless in their actions and omissions as set forth above.
| 41. As a direct and proximate result of Defendants’ breaches Ms. Curtis died on 11
March 2016 in Las Vegas, Nevada.

42. Before her death, Ms. Curtis was a faithful, loving, and dutiful mother to her
u daughter Laura Latrenta.
43.  As a further direct and proximate result of Defendants’ negligence Plaintiff Laura
H Latrenta has lost the love, companionship, comfort, affection, and society of her mother, all to
her general damage in a sum to be determined according to proof.

44,  Under N.R.S. § 41.085 Plaintiff Laura Latrenta is entitled to recover pecuniary
| damages for her grief, mental anguish, sorrow, physical pain, lost moral support, lost
companionship, lost society, lost comfort, and mental and physical pain and suffering.

FOURTH CAUSE OF ACTION

(Bad Faith Tort by the Estate of Mary Curtis against all Defendants)
45.  Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
|| paragraphs as though fully set forth herein.

46. A contract existed between Mary Curtis and Life Care Center of South Las Vegas
f’k/a Life Care Center of Paradise Valley.

47.  The contract, like every contract, had an implied covenant of good faith and fair
dealing.

48. Mary Curtis’s vulnerability and dependence on Defendants created a special
relationship between her and Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley.

49.  Mary Curtis’s vulnerability and dependence on Defendants meant that she had a

special reliance on Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise

Valley.

H
2301862 (9770-1) Page 7 of 8

000225

000225

000225



922000

400 S. Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

KOLESAR & LEATHAM

~l N n B W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

50. Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley’s
betrayal of this relationship goes beyond the bounds of ordinary liability for breach of contract
“ and results in tortious liability for its perfidy.

51.  Defendants’ perfidy constitutes malice, oppression, recklessness, and fraud,
justifying an award of punitive and exemplary damages.

“ 52.  Wherefore, Plaintiffs pray for judgment against all Defendants and each of them

as follows:
H A. For compensatory damages in an amount in excess of $10,000;
B. For special damages in an amount in excess of $10,000;
C. For punitive damages in an amount in excess of $10,000:
D. For reasonable attorney’s fees and costs incurred herein;
E. For additional damages pursuant to NRS Chapter 41;
F. For pre-judgment and post judgment interest; and
G. For such other and further relief as the Court may deem just and proper in the
premises.

DATED this /?/day of February, 2017.

H KOLESAR & LEATHAM

ByW

MICHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400
| Las Vegas, Nevada 89145

-and-

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice
Pending

WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Attorneys for Plaintifts
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MicHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail:  mdavidson@klnevada.com
-and-

MELANIE L. BossIE, ESQ. - Pro Hac Vice
WILKES & MCcHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Telephone:  (602) 553-4552
Facsimile: (602) 553-4557

E-Mail: Melanie@wilkesmchugh.com

Attorneys for Plaintiffs

Electronically Filed
5/1/2018 2:24 PM
Steven D. Grierson

CLER? OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

* * *

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs,
VS.

SOUTH LAS VEGAS MEDICAL
INVESTORS, LLC dba LIFE CARE CENTER
OF SOUTH LAS VEGAS f/k/a LIFE CARE
CENTER OF PARADISE VALLEY; SOUTH
LAS VEGAS INVESTORS LIMITED
PARTNERSHIP; LIFE CARE CENTERS OF
AMERICA, INC.; BINA HRIBIK PORTELLO,
Administrator; CARL WAGNER,
Administrator; and DOES 1-50, inclusive,

Defendants.

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs,
VS.

SAMIR SAXENA, M.D.; ANNABELLE
SOCAOCO, N.P.; IPC HEALTHCARE, INC.
aka THE HOSPITALIST COMPANY, INC.;
INPATIENT CONSULTANTS OF NEVADA,
INC.: IPC HEALTHCARE SERVICES OF

CASE NO. A-17-750520-C
DEPT NO. XVII

Consolidated with:
CASE NO. A-17-754013-C

AMENDED COMPLAINT FOR

DAMAGES

1. Abuse/Neglect of an Older
Person
2. Wrongful Death by Estate

3. Wrongful Death by Individual

Medical Malpractice

2883848 (9770-1) Page 1 of 10
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NEVADA, INC.; HOSPITALISTS OF
NEVADA, INC.; and DOES 51-100,

Defendant.

AMENDED COMPLAINT FOR DAMAGES

Plaintiffs Estate of Mary Curtis, deceased; Laura Latrenta, as Personal Representative of
the Estate of Mary Curtis; and Laura Latrenta, individually, by and through their attorneys of
record, Kolesar & Leatham and Wilkes & McHugh, P.A., hereby submit this Amended
Complaint against Defendants Samir Saxena, M.D., Annabelle Socaoco, N.P., IPC Healthcare,
Inc. aka IPC The Hospitalist Company, Inc., Inpatient Consultants of Nevada, Inc., IPC
Healthcare Services of Nevada, Inc., Hospitalists of Nevada, Inc., and Does 51 through 100, and
allege as follows:

GENERAL ALLEGATIONS

1. Decedent Mary Curtis suffered while a resident at Life Care Center of South Las
Vegas f/k/a Life Care Center of Paradise Valley significant physical injury and ultimately a
painful death. At all times relevant she resided in the City of Las Vegas in the County of Clark,
Nevada and was an “older person” under N.R.S. § 41.1395. She died on March 11, 2016 in Las
Vegas.

2. At all times material Plaintiff Laura Latrenta was a natural daughter and surviving
heir of Ms. Curtis. At all relevant times she was an individual and resident of Harrington Park,
New Jersey.

3. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendant Samir Saxena, M.D. was a licensed physician who provided medical care at Life Care
Center of South Las Vegas f/k/a Life Care Center of Paradise Valley and was Ms. Curtis’s
treating physician thereat.

4. Defendant Samir Saxena, M.D., was and is a resident of the State of Nevada.

5. Plaintiffs are informed and believe and thereon allege that at all relevant times
Defendant Annabelle Socaoco, N.P., was a licensed nurse practitioner who provided medical

care under Defendant Saxena’s supervision at Life Care Center of South Las Vegas f/k/a Life

2883848 (9770-1) Page 2 of 10
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Care Center of Paradise Valley.

6. Defendant Annabelle Socaoco, N.P., was and is a resident of the State of Nevada.

7. Defendant IPC Healthcare, Inc., a Delaware corporation aka The Hospitalist
Company, Inc., and/or its affiliated entities Inpatient Consultants of Nevada, Inc., a California
corporation; IPC Healthcare Services of Nevada, Inc., a California corporation; and Hospitalists
of Nevada, Inc., a Missouri corporation, was at all relevant times employer of Defendants Samir
Saxena, M.D., and Annabelle Socaoco, N.P.

8. Defendant IPC Healthcare, Inc., and/or its affiliated entities Inpatient Consultants
of Nevada, Inc.; IPC Healthcare Services of Nevada, Inc.; and Hospitalists of Nevada, Inc., as
employer of Defendants Saxena and Socaoco, who were at all relevant times acting within the
course and scope of their employment, is vicariously liable for the acts, omissions, and failures
of Defendants Saxena and Socaoco.

9. Plaintiffs are informed and believe and thereon allege that Defendants Does 51
through 100 are other individuals or entities that caused or contributed to injuries suffered by Ms.
Curtis as discussed below. (Hereinafter “IPC Defendants” refers to Samir Saxena, M.D.,
Annabelle Socaoco, N.P., IPC Healthcare, Inc., Inpatient Consultants of Nevada, Inc., IPC
Healthcare Services of Nevada, Inc., Hospitalists of Nevada, Inc., and Does 51 through 100.)

10. Plaintiffs will ask leave of Court to amend this Complaint to show such true
names and capacities of Doe Defendants when the names of such defendants have been
ascertained. Plaintiffs are informed and believe and thereon allege that each defendant
designated herein as Doe is responsible in some manner and liable herein by reason of
negligence and other actionable conduct and by such conduct proximately caused the injuries
and damages hereinafter further alleged.

11. Every fact, act, omission, event, and circumstance herein mentioned and
described occurred in Clark County, Nevada, and each Defendant is a resident of Clark County,
has its principal place of business in Clark County, or is legally doing business in Clark County.

12, Each Defendant, whether named or designated as Doe, was the agent, servant, or

employee of each remaining Defendant. Each Defendant acted within the course and scope of

2883848 (9770-1) Page 3 of 10

000230

000230



1€2000

400 S. Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

KOLESAR & LEATHAM

© 00 ~N o o b~ w NP

T T N N N O T N T N T N O I N N T T
©® N o g B~ W N P O © O N o o~ W N L O

00023

such agency, service, or employment with the permission, consent, and ratification of each co-
Defendant in performing the acts hereinafter alleged which gave rise to Ms. Curtis’s injuries.

FIRST CAUSE OF ACTION — ABUSE/NEGLECT OF AN OLDER PERSON

(Abuse/Neglect of an older person by the Estate of Mary Curtis against IPC Defendants)

13. Plaintiffs hereby incorporate the allegations in all the foregoing paragraphs as
though fully set forth herein.

14, Mary Curtis was born on 19 December 1926 and was therefore an “older person”
under N.R.S. § 41.1395.

15. On approximately 2 March 2016 Ms. Curtis was admitted to Life Care Center of
South Las Vegas f/k/a Life Care Center of Paradise Valley, a nursing home, for care and
supervision.

16. Upon entering Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley Ms. Curtis’s past medical history included dementia, hypertension, COPD, and
renal insufficiency. She had been hospitalized after being found on her bathroom floor on 27
February 2016; during her hospitalization it was determined that she would not be able to
immediately return to her previous living situation and so following her hospital course she was
transferred to Life Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley for
continuing care.

17. During her Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley residency Ms. Curtis was dependent on IPC Defendants for medical care.

18. IPC Defendants knew that Ms. Curtis relied on them for her medical care and that
without that care she would be susceptible to injury and death.

19. Life Care Center staff on 7 March 2016 administered to Ms. Curtis, who had not
been prescribed morphine, morphine prescribed to another resident.

20. Despite Dr. Saxena’s notice and knowledge that Life Care Center of South Las
Vegas staff had wrongly administered morphine to Ms. Curtis resulting in a morphine overdose,
and although a reasonably trained physician would have recognized that she required treatment

in an acute care setting, he failed to timely order that she be sent to an acute care setting, leading
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to Ms. Curtis’s retention at Life Care Center of South Las Vegas f/k/a Life Care Center of
Paradise Valley until 8 March 2016 and contributing to her injuries and death.

21. Despite Dr. Saxena’s notice and knowledge of Ms. Curtis’s morphine overdose,
and although a reasonably trained physician would have recognized that she required a Narcan
IV drip (or ongoing dosages of Narcan equivalent thereto), he failed to order such a treatment.
He also knew or should have known that she required the close observation that an acute care
hospital would provide. These failures contributed to her injuries and death.

22, Despite NP Socaoco’s notice and knowledge that Life Care Center of South Las
Vegas staff had wrongly administered morphine to Ms. Curtis resulting in a morphine overdose,
and although a reasonably trained nurse practitioner would have recognized that she required
treatment in an acute care setting, NP Socaoco failed to timely order that she be sent to an acute
care setting, leading to Ms. Curtis’s retention at Life Care Center of South Las Vegas f/k/a Life
Care Center of Paradise Valley until 8 March 2016 and contributing to her injuries and death. NP
Socaoco instead ordered that Ms. Curtis be given Narcan.

23. Despite NP Socaoco’s notice and knowledge of Ms. Curtis’s morphine overdose,
and although a reasonably trained nurse practitioner would have recognized that she required a
Narcan IV drip (or ongoing dosages of Narcan equivalent thereto), she failed to order such a
treatment. She also knew or should have known that Ms. Curtis required the close observation
that an acute care hospital would provide. These failures contributed to her injuries and death.

24. Life Care Center of South Las Vegas staff eventually called 911 and emergency
personnel transported Ms. Curtis to Sunrise Hospital, where she was diagnosed with anoxic brain
encephalopathy and put on a Narcan IV drip. She was later transferred to Nathan Adelson
Hospice on 11 March 2016 and died shortly thereafter.

25. Ms. Curtis’s death certificate records that her immediate cause of death was
morphine intoxication.

26.  As a result of IPC Defendants’ failures and conscious disregard of Ms. Curtis’s
life, health, and safety, she suffered unjustified pain, injury, mental anguish, and death.

27. IPC Defendants’ actions were abuse under N.R.S. § 41.1395(4)(a) and neglect

2883848 (9770-1) Page 5 of 10
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under N.R.S. § 41.1395(4)(c).

28. IPC Defendants’ failures were made in conscious disregard for Ms. Curtis’s
health and safety and they acted with recklessness, oppression, fraud, or malice in commission of
their neglect or abuse of Ms. Curtis.

29.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal
representative is entitled to recover double her actual damages under N.R.S. § 41.1395.

30.  Asadirect and legal result of Ms. Curtis’s injuries and death, her estate’s personal
representative is entitled to attorney fees and costs under N.R.S. 8 41.1395.

31. Despite IPC Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for her medical care, they willfully and deliberately ignored and failed to avoid the
substantial risk and probability that she would suffer injury and death, so that Plaintiff is entitled
to punitive damages under N.R.S. § 42.001.

32. As a direct and proximate result of IPC Defendants’ willful negligence and
intentional and unjustified conduct, they contributed to Ms. Curtis’s significant injuries and
death. Their conduct was a direct consequence of the motive and plans set forth herein, and they
are guilty of malice, oppression, recklessness, and fraud, justifying an award of punitive and
exemplary damages.

SECOND CAUSE OF ACTION

(Wrongful Death by the Estate of Mary Curtis against IPC Defendants)

33. Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

34, IPC Defendants, in providing medical care for Ms. Curtis, had a duty to exercise
the level of knowledge, skill, and care of medical professionals in good standing in the
community.

35. IPC Defendants breached their duties to Ms. Curtis and were negligent and
careless in their actions and omissions as set forth above.

36.  As adirect and proximate result of IPC Defendants’ breaches Ms. Curtis died on

11 March 2016 in Las Vegas, Nevada.

2883848 (9770-1) Page 6 of 10

000233

000233



© 00 ~N o o b~ w NP

L o s
A W N L O

¥€2000
o

Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

[EY
»

400 S. Rampart Boulevard, Suite 400

KOLESAR & LEATHAM

N N DD DN DD DD NN DD DN PP
co N o o A W N P O © 00 N

000234

37. As a direct and legal result of Ms. Curtis’s death, her estate’s personal
representative is entitled to maintain all actions on her behalf and is entitled under N.R.S. 8
41.085 to recover special damages, including medical expenses incurred by Ms. Curtis before her
death, as well as funeral and burial expenses according to proof at trial.

38. Despite IPC Defendants’ notice and knowledge that Ms. Curtis was dependent on
them for her medical care, they willfully and deliberately ignored and failed to avoid the
substantial risk and probability that she would suffer injury and death, so that Plaintiff is also
entitled to punitive damages under N.R.S. § 42.001.

THIRD CAUSE OF ACTION

(Wrongful Death by Laura Latrenta individually against IPC Defendants)

39.  Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

40.  Plaintiff Laura Latrenta is a surviving daughter and natural heir of Mary Curtis.

41, IPC Defendants, in providing medical care to Ms. Curtis, had a duty to exercise
the level of knowledge, skill, and care of medical professionals in good standing in the
community.

42. IPC Defendants breached their duties to Ms. Curtis and were negligent and
careless in their actions and omissions as set forth above.

43.  As adirect and proximate result of IPC Defendants’ breaches Ms. Curtis died on
11 March 2016 in Las Vegas, Nevada.

44, Before her death, Ms. Curtis was a faithful, loving, and dutiful mother to her
daughter Laura Latrenta.

45.  As a further direct and proximate result of IPC Defendants’ negligence Plaintiff
Laura Latrenta has lost the love, companionship, comfort, affection, and society of her mother,
all to her general damage in a sum to be determined according to proof.

46. Under N.R.S. § 41.085 Plaintiff Laura Latrenta is entitled to recover pecuniary
damages for her grief, mental anguish, sorrow, physical pain, lost moral support, lost

companionship, lost society, lost comfort, and mental and physical pain and suffering.
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FOURTH CAUSE OF ACTION

(Medical malpractice by all Plaintiffs against IPC Defendants)

47. Plaintiffs re-allege and incorporate by reference the allegations in the foregoing
paragraphs as though fully set forth herein.

48.  Upon Ms. Curtis’s admission to Life Care Center of South Las Vegas f/k/a Life
Care Center of Paradise Valley, IPC Defendants assumed responsibility for her medical care and
had a duty to use such skill, prudence, and diligence as other similarly situated medical
professionals in providing medical care to dependent and elderly residents such as Ms. Curtis.

49, Ms. Curtis was dependent on IPC Defendants for her medical care while at Life
Care Center of South Las Vegas f/k/a Life Care Center of Paradise Valley.

50. Despite IPC Defendants’ knowledge of Ms. Curtis’s dependence on them for
medical care, they failed to provide adequate medical care to her, as alleged above.

51. IPC Defendants failed to meet the applicable standard of care in their medical
care for Ms. Curtis, including by (1) failing to order that she be sent to an acute care hospital in
response to her morphine overdose; (2) failing to order that she receive a Narcan drip (or
ongoing dosages of Narcan equivalent thereto); and (3) failing to recognize or to act on their
recognition that she required the close observation that an acute care hospital would provide.

52. IPC Defendants’ medical care of Ms. Curtis fell below the standard of care and
was a proximate cause of her injuries and damages, including by contributing to her death. This
allegation is supported by the Affidavit of Loren Lipson, MD, see Ex. 1, Lipson Aff., and by the
Affidavit of Kathleen Hill-O’Neill, RN, DNP, MSN, NHA. See Ex. 2, Hill-O’Neill Aff.

53.  Ms. Curtis’s injuries and death were therefore the result of IPC Defendants’
negligence.

54.  The damages and injuries directly and proximately caused by IPC Defendants’
malpractice were permanent.

55.  Asadirect and proximate result of IPC Defendants’ malpractice and Ms. Curtis’s
resulting death, Laura Latrenta incurred damages of grief, sorrow, companionship, society,

comfort and consortium, and damages for pain and suffering, mental anguish, hospitalizations,
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and medical and nursing care and treatment.

56. The damages and injuries directly and proximately caused by IPC Defendants’
malpractice were permanent, including future pain and suffering, loss of companionship, and
mental anguish from Ms. Curtis’s untimely death.

57.  Plaintiffs’ past and future damages exceed $10,000.

58.  Wherefore, Plaintiffs pray for judgment against IPC Defendants as follows:

For compensatory damages in an amount in excess of $10,000;
For special damages in an amount in excess of $10,000;

For punitive damages in an amount in excess of $10,000;

For additional damages pursuant to NRS Chapter 41;

A

B

C

D. For reasonable attorney fees and costs incurred herein;
E

F For pre-judgment and post-judgment interest; and

G

For such other and further relief as the Court may deem just and proper in
the premises.
DATED this 1% day of May, 2018.

KOLESAR & LEATHAM

By /s/ Michael D. Davidson, Esa.
MicHAEL D. DAVIDSON, ESQ.
Nevada Bar No. 000878
400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145
-and-
MELANIE L. BossIE, ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260

Attorneys for Plaintiffs

2883848 (9770-1) Page 9 of 10
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CERTIFICATE OF SERVICE

| hereby certify that | am an employee of Kolesar & Leatham, and that on the 1% day of
May, 2018, | caused to be served a true and correct copy of foregoing AMENDED
COMPLAINT FOR DAMAGES in the following manner:

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-
referenced document was electronically filed on the date hereof and served through the Notice of
Electronic Filing automatically generated by that Court’s facilities to those parties listed on the
Court’s Master Service List.

/s/ Kristina R. Cole
An Employee of KOLESAR & LEATHAM

2883848 (9770-1) Page 10 of 10
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Stipulation to Dismiss Bina Hribik Poretello Without Prejudice filed on
07/18/2017

EXHIBIT 3

Docket 77810 Document 2019-03869

000238

000238

000238



6€2000

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145
Tel: (702) 362-7800 / Fax: (702) 362-9472

Ne RG-S B )

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

SODWOP

MICHAEL D. DAVIDSON, ESQ.

Nevada Bar No. 000878

KOLESAR & LEATHAM

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

Telephone: (702) 362-7800

Facsimile: (702) 362-9472

E-Mail: mdavidson@klnevada.com

-and-

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Telephone:  (602) 553-4552

Facsimile: (602) 553-4557

E-Mail: Melanie@wilkesmchugh.com

Attorneys for Plaintiffs

Electronically Filed
7/18/2017 2:35 PM
Steven D. Grierson

CLERE OF THE COUE :I

DISTRICT COURT

CLARK COUNTY, NEVADA

% % %

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs,

VS.

SOUTH LAS VEGAS MEDICAL INVESTORS,
LLC dba LIFE CARE CENTER OF SOUTH LAS
VEGAS f/k/a LIFE CARE CENTER OF
PARADISE VALLEY; SOUTH LAS VEGAS
INVESTORS LIMITED PARTNERSHIP; LIFE
CARE CENTERS OF AMERICA, INC.; BINA
HRIBIK PORTELLO, Administrator; CARL
WAGNER, Administrator; and DOES 1-50,
inclusive,

Defendants.

CASE NO. A-17-750520-C
DEPT NO. XXII

STIPULATION TO DISMISS
BINA HRIBIK PORETELLO
WITHOUT PREJUDICE

2428663 (9770-1)

Case Number: A-17-750520-C
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COME NOW, the parties, by and through their undersigned attorneys, and respectfully

requests the Court enter an Order dismissing Bina Hribik Portello without prejudice, each party

to bear its own costs. The parties further stipulate to the withdrawal of Defendant Bina Hribik

Portello’s Motion for Summary Judgment and to vacate the hearing, currently scheduled for July

25,2017.

This Stipulation shall not affect the status of Plaintiff’s claims against the remaining

Defendants.
DATED this é day of July, 2017

KOLESAR & LEATH

By: 4 .

MICHAEL D. DAVIDSON, EsQ.

Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400
Las Vegas, Nevada 89145

-and-
MELANIE L. BOSSIE, EsQ. - Pro Hac Vice
Arizona Bar No. 022825
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
Attorneys for Plaintiff
IT IS SO ORDERED.

DATED this day of June, 2017.

Submitted by:
KOLESAR & LEATHAM

MICHAEL D. DAVIDSON, EsQ.
Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145

-and-

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice
WILKES & MCHUGH, P.A.

15333 N. Pima Rd., Ste. 300

Scottsdale, Arizona 85260

Attorneys for Plaintiffs

2428663 (9770-1)

DATED this __ day of July, 2017

LEWIS BRISBOIS BISGAARD & SMITH LLP

By:

S. BRENT VOGEL, ESQ.

Nevada Bar No. 006858

AMANDA J. BROOKHYSER, ESQ.
Nevada Bar No. 011526

6385 S. Rainbow Boulevard, Suite 600
Las Vegas, Nevada 89118

Attorneys for Defendants

Jt wid posg-

DISTRICT COURT JUDGE
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COME NOW, the parties, by and through their undersigned attorneys, and respectfully
requests the Court enter an Order dismissing Bina Hribik Portello without prejudice, each party
to bear its own costs. The parties further stipulate to the withdrawal of Defendant Bina Hribik

Portello’s Motion for Summary Judgment and to vacate the hearing, currently scheduled for July

25,2017.

This Stipulation shall not affect the status of Plaintiff’s claims against the remaining

Defendants.

DATED this ___ day of July, 2017

KOLESAR & LEATHAM LEWIS BRISBOIS BISGAARD & SMITH LLP
By: By: LN |

DATED this | day of July, 2017

000241

MICHAEL D. DAVIDSON, EsQ.
Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145

-and-

MELANIE L. BOSSIE, ESQ. - Pro Hac Vice

Arizona Bar No. 022825
WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260

Attornevs for Plaintiff

IT IS SO ORDERED.

DATED this ( j )gy/

Submitted by:
KOLESAR & LEATHAM

By:

S. BRENT VOGEL, ESQ.

Nevada Bar No. 006858
AMANDA J. BROOKHYSER, ESQ.
Nevada Bar No. 011526

6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

Attorneys for Defendants

MICHAEL D. DAVIDSON, EsSQ.
Nevada Bar No. 000878

400 South Rampart Boulevard, Suite 400

Las Vegas, Nevada 89145
-and-

MELANIE L. BOSSIE, EsQ. - Pro Hac Vice

WILKES & MCHUGH, P.A.
15333 N. Pima Rd., Ste. 300
Scottsdale, Arizona 85260
Attorneys for Plaintiffs

2428663 (9770-1)

Page 2 of 2

000241

000241



¢¥2000

EXHIBIT 4

Order Granting Defendants’ Motion for Summary Judgment filed on
12/07/2018

EXHIBIT 4

Docket 77810 Document 2019-03869
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S. BRENT VOGEL

Nevada Bar No. 06858
Brent.Vogel@lewisbrisbois.com

AMANDA J. BROOKHYSER

Nevada Bar No. 11526
Amanda.Brookhyser@lewisbrisbois.com
LEWIS BRISBOIS BISGAARD & SMITH LLP
6385 S. Rainbow Boulevard, Suite 600

Las Vegas, Nevada 89118

702.893.3383

FAX: 702.893.3789

Attorneys for Defendants South Las Vegas
Medical Investors LLC dba Life Care Center of
South Las Vegas fka Life Care Center of Paradise
Valley, South Las Vegas Investors, LP, Life Care
Centers of America, Inc., Carl Wagner,

DISTRICT COURT
CLARK COUNTY, NEVADA

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of
the Estate of MARY CURTIS; and LAURA
LATRENTA, individually,

Plaintiffs,
VS.

SOUTH LAS VEGAS MEDICAL
INVESTORS, LLC dba LIFE CARE
CENTER OF SOUTH LAS VEGAS fka LIFE
CARE CENTER OF PARADISE VALLEY;
SOUTH LAS VEGAS INVESTORS
LIMITED PARTNERSHIP; LIFE CARE
CENTERS OF AMERICA, INC.; BINA
HRIBIK PORTELLO, Administrator; CARL
WAGNER, Administrator; and DOES 1-50
inclusive,

Defendants.

Estate of MARY CURTIS, deceased; LAURA
LATRENTA, as Personal Representative of the
Estate of MARY CURTIS; and LAURA
LATRENTA, individually.

Plaintiffs,

Vs.

4820-2938-0481.1

Case Number: A-17-750520-C

OOOﬂ-43

Electronically Filed
12/7/2018 4:12 PM
Steven D. Grierson

CLERK OF THE COUEE
L] *’

CASE NO. A-17-750520-C
Dept. No.: XVII

Consolidated with:
CASE NO. A-17-754013-C

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT
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