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CODE 1800 

Christopher J. Hicks 

#7747 

One South Sierra Street 

Reno, NV 89501 

(775) 328-3200  

 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

IN AND FOR THE COUNTY OF WASHOE 

* * * 

 

THE STATE OF NEVADA, 

 

Plaintiff, 

  Case No.: CR19-1352 

 v.   

Dept. No.: D15 

ANTHONY CLARKE,  

 

Defendant. 

____________________________________/ 

 

INFORMATION 

  CHRISTOPHER J. HICKS, District Attorney within and for the 

County of Washoe, State of Nevada, in the name and by the authority 

of the State of Nevada, informs the above entitled Court that ANTHONY 

CLARKE, the defendant above-named, has committed the crime of:  

BURGLARY, a violation of NRS 205.060, a category B felony, 

(50424) in the manner following, to wit: 

That the said defendant, ANTHONY CLARKE, on or about March 

2, 2019, within the County of Washoe, State of Nevada, did willfully 

and unlawfully enter Taste of Chicago, located at 1st and Lake 

Street, Reno, Nevada, with the intent then and there to commit 

larceny therein after being convicted of petit larceny on December 
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28, 2015 out of the Reno Municipal Court and after having been  

convicted of petit larceny on October 20, 2015 out of the Reno 

Municipal Court. 

 

  All of which is contrary to the form of the Statute in such 

case made and provided, and against the peace and dignity of the 

State of Nevada. 

 

  CHRISTOPHER J. HICKS   

  District Attorney 

  Washoe County, Nevada 

 

 

 

  By:_/s/ Mariah Northington 

 MARIAH NORTHINGTON 

 14247 

 DEPUTY DISTRICT ATTORNEY 
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  The following are the names of such witnesses as are known 

to me at the time of the filing of the within Information: 

 

 

CHRIS CAPRIOLI, RENO POLICE DEPARTMENT,  

CHRISTOPHER A. GOOD, RENO POLICE DEPARTMENT,  

KATHERINE MARIE TYRRELL, 

DANIEL NICOLINI, RENO POLICE DEPARTMENT,  

BRIGIT MCGURK, RENO POLICE DEPARTMENT,  

STEVE PETO, 

SHERI MARTINOVICH, 

TASTE OF CHICAGO, 

 

AFFIRMATION PURSUANT TO NRS 239B.030 

The party executing this document hereby affirms that this 

document submitted for recording does not contain the social security 

number of any person or persons pursuant to NRS 239B.030.   

 

 

  CHRISTOPHER J. HICKS  

  District Attorney 

  Washoe County, Nevada 

  By:_/s/ Mariah Northington 

 MARIAH NORTHINGTON 

 14247 

 DEPUTY DISTRICT ATTORNEY 

 

 

 

 

 

 

 

 

 

 

 

 

PCN: RPD0048360C; RPD0050563C-CLARKE 
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4185

STEPHANIE KOETTING

CCR #207

75 COURT STREET

RENO, NEVADA

IN THE SECOND JUDICIAL DISTRICT COURT

IN AND FOR THE COUNTY OF WASHOE

THE HONORABLE EGAN WALKER, DISTRICT JUDGE

--oOo--

STATE OF NEVADA,

Plaintiffs,

vs.

ANTHONY CLARKE,

Defendant.
____________________________  
 

)
)
)
)
)
)
)
)
)
)

Case No. CR19-1352 

Department 7 

TRANSCRIPT OF PROCEEDINGS

ARRAIGNMENT

August 21, 2019 

9:00 a.m.
 

Reno, Nevada

Reported by: STEPHANIE KOETTING, CCR #207, 
Computer-Aided Transcription

JA 010
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APPEARANCES:

For the State:

OFFICE OF THE DISTRICT ATTORNEY
By:  AMANDA SAGE, ESQ.
P.O. Box 30083
Reno, Nevada 

For the Defendant:
OFFICE OF THE PUBLIC DEFENDER 
By:  LORENA VALENCIA, ESQ.
350 S. Center 
Reno, Nevada 
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RENO, NEVADA, August 21, 2019, 9:00 a.m.

--oOo--

THE CLERK:  Case number CR19-1352, State versus 

Anthony Clarke.  Matter set for arraignment.  Counsel and the 

Division, please state your appearance.  

MS. SAGE:  Amanda Sage for the State.  

MS. LOPEZ:  Jenny Lopez for the Division.

MS. VALENCIA:  Good morning, your Honor.  Lorena 

Valencia for Mr. Clarke, who is present. 

THE COURT:  Good morning, Ms. Valencia.  Good 

morning, again, Mr. Clarke.  This is the time and date set 

for continued arraignment.  Ms. Valencia, what is your 

client's intention?  

MS. VALENCIA:  Your Honor, my client is intending 

to plead guilty.  However, if I may have the Court's 

indulgence, he had a couple of questions?  

THE COURT:  Take a moment.  

MS. VALENCIA:  Okay.  Thank you, your Honor.  

Thank you, your Honor. 

THE COURT:  Can you confirm if you're in receipt 

of the information, I think we did it last time, and that his 

name is correctly spelled and whether or not he'll waive a 

formal reading?  

JA 012
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MS. VALENCIA:  Yes, your Honor.  We are in receipt 

of the information.  His name is spelled correctly on line 12 

and he understands the contents and waives a formal reading.  

I do have a copy of the guilty plea memorandum. 

THE COURT:  If you could briefly summarize the 

negotiations, please? 

MS. VALENCIA:  Yes, your Honor.  Mr. Clarke will 

plead guilty to the sole count of burglary.  He understands 

that it is a minimum and maximum of one to ten years in the 

Nevada State Department of Corrections, he's eligible for 

probation, and he may be fined up to $10,000.  

In exchange for his plea, both parties will 

stipulate to recommend 12 to 36 months in the Nevada State 

Department of Corrections.  Your Honor, Court's indulgence?  

I apologize.  There was some writing on the front, we would 

like it to be clear. 

THE COURT:  No problem.  Things are going fine.  

Don't worry about it.  Ms. Sage, did that correctly state the 

negotiations?  

MS. SAGE:  It did, your Honor.  

THE COURT:  Sir, would you please raise your right 

hand and take the oath of a witness?  

(Mr. Clarke sworn at this time.) 

THE COURT:  Sir, is your true and correct name 

JA 013
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Anthony Clarke?  

THE DEFENDANT:  Yes. 

THE COURT:  Mr. Clarke, I have in front of me the 

information you heard Ms. Valencia and I just discuss.  It 

accuses you of the crime of burglary.  How do you wish to 

plead to that allegation?  

THE DEFENDANT:  Guilty. 

THE COURT:  Before I can accept your plea of 

guilty, let's talk about the constitutional rights you waive, 

that is, you give up when you plead guilty.  Please 

understand that you have the right to have this allegation 

proven beyond a reasonable doubt by the State at a speedy and 

public jury trial right here in this room where 12 jurors 

have to unanimously agree that you are in fact guilty.  When 

you plead guilty, no trial is going to happen.  Do you 

understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  Ms. Valencia is with you this morning.  

She or someone from her office would be with you if you 

wanted to go to trial, even if you can't afford an attorney.  

Do you understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  If you wanted to go to trial, Ms. 

Valencia could help you confront witnesses and evidence 

JA 014
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against you.  All that means is you could look people in the 

eye during direct and cross examination, ask questions 

through her and examine items of evidence.  You could even 

make people come to court and bring evidence with them, even 

if they don't want to come, through a court order called a 

subpoena.  Again, when you plead guilty, no trial is going to 

happen and so none of that confrontation will occur.  Do you 

understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  You have the right to remain silent 

this morning and throughout trial.  You can literally say 

nothing.  No one can comment on your silence or use it 

against you in any way.  You can even go to trial and testify 

on your own behalf if you want.  When you plead guilty this 

morning, however, you tell me from your own lips, judge, I 

did exactly what they say I did, and you give up the right to 

remain silent.  Is that what you want to do?  

THE DEFENDANT:  Yes.

THE COURT:  Has anybody promised you anything or 

threatened you in any way to force you to enter a plea of 

guilty?

THE DEFENDANT:  No.    

THE COURT:  Tell me what you did to commit this 

offense.  

JA 015
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MS. VALENCIA:  Your Honor, he would like me to 

speak on his behalf, but he did commit the underlying 

elements. 

THE COURT:  The elements are on or about 

March 2nd, 2019, he did willfully and unlawfully enter Taste 

of Chicago located at First and Lake with the intent then and 

there to commit larceny therein after being convicted of 

petty larceny on December 28th, 2015, out of Reno Muni Court, 

and after having been convicted of petty larceny on October 

20, out of Reno Muni Court.  

So are you prepared to state as an officer of the 

court there is proof that you're aware of adequate to prove 

those elements beyond a reasonable doubt?  

MS. VALENCIA:  Yes, your Honor. 

THE COURT:  I will accept that representation.  

Mr. Clarke, what's your understanding of the penalty I can 

impose in this case?  

THE DEFENDANT:  1 to 10 or 12 to 36 months. 

THE COURT:  It is between 1 and 10 years.  The 

maximum sentence, if you will, is 40 to 120 months that I can 

give.  It's actually a little more than 40.  It can be a 

range.  But you're hoping for the sentence you gave me, I 

understand.  I just want you to know that nobody can promise 

that to you.  The attorneys have made an agreement, it's a 

JA 016
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contract about what they're going to represent to me, but up 

to the maximum, I can give you any penalty.  Do you 

understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  It's a fine up the $10,000 I think you 

mentioned as well.  I have in front of me a different 

document.  I saw you sign it.  It's the guilty plea 

memorandum.  Were you able to read this document before you 

signed it?  

THE DEFENDANT:  Yes. 

THE COURT:  Was your attorney able to answer any 

questions you had about this document?  

THE DEFENDANT:  Yes. 

THE COURT:  Are you satisfied with her services?  

THE DEFENDANT:  Yes. 

THE COURT:  Is it still your desire to enter a 

plea of guilty?  

THE DEFENDANT:  Yes. 

THE COURT:  There's a factual basis for your plea, 

it's freely, knowingly and intelligently entered, and I'll 

accept your plea of guilty.  We'll set a date and time for 

sentencing. 

THE CLERK:  Yes, your Honor.  Sentencing scheduled 

for October 7th at 9:00 a.m. in Department 15.  

JA 017
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MS. VALENCIA:  Your Honor, Mr. Clarke was 

wondering if he could waive his PSI and go forward sooner. 

THE COURT:  Unfortunately, Mr. Clarke, no.  As to 

sooner, you can raise that issue with Judge Hardy if you 

want.  But this is a serious offense, particularly for the 

judge making a decision.  What I mean by that is this is a 

petty larceny, it's a multiple petty larceny that became a 

burglary because of the priors.  

But Judge Hardy needs the best information before 

he decides whether to give you a prison sentence, and if so, 

how long, or to make a probation decision.  So I would not 

allow that to occur.  We'll set a sentencing date.  The door 

is always open for you to seek a more expeditious sentencing 

with Judge Hardy if he disagrees with me about the waiver of 

the PSI.  I invite you to raise that issue with him.

MS. VALENCIA:  Thank you, your Honor.

--oOo--

JA 018
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STATE OF NEVADA )
) ss.

County of Washoe )

I, STEPHANIE KOETTING, a Certified Court Reporter of the 

Second Judicial District Court of the State of Nevada, in and 

for the County of Washoe, do hereby certify;

That I was present in Department No. 7 of the 

above-entitled Court on August 21, 2019, at the hour of 9:00 

a.m., and took verbatim stenotype notes of the proceedings 

had upon the arraignment in the matter of THE STATE OF 

NEVADA, Plaintiff, vs. ANTHONY CLARKE, Defendant, Case 

No. CR19-1352, and thereafter, by means of computer-aided 

transcription, transcribed them into typewriting as herein 

appears;

That the foregoing transcript, consisting of pages 1 

through 10, both inclusive, contains a full, true and 

complete transcript of my said stenotype notes, and is a 

full, true and correct record of the proceedings had at said 

time and place.

  DATED:  At Reno, Nevada, this 26th day of September 2019.

S/s Stephanie Koetting
STEPHANIE KOETTING, CCR #207
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CODE 2490 

WASHOE COUNTY PUBLIC DEFENDER 

LORENA VALENCIA, BAR NO. 14292 

350 S. CENTER ST., 5TH FLOOR 

RENO, NV  89501 

(775)337-4800 

ATTORNEY FOR DEFENDANT 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE    

 

 

THE STATE OF NEVADA,  

 

   Plaintiff, 

v.       CASE NO. CR19-1352 

                

ANTHONY CLARKE,    DEPT NO.  15 

 

    Defendant. 

     / 

MOTION FOR A YOUNG HEARING  

COMES NOW, ANTHONY CLARKE, at present by and through counsel, 

JOHN L. ARRASCADA, Washoe County Public Defender, and LORENA 

VALENCIA, Deputy Public Defender, and hereby moves this Court for a closed 

hearing to determine whether a conflict exists between Mr. Clarke and appointed 

counsel.  This Motion is made and based upon the Sixth Amendment and 

Fourteenth Amendment to the United States Constitution, Article 1, Section 8 of 

the Nevada Constitution, the attached Points and Authorities, and any oral or 

documentary evidence as may be presented at a hearing on this matter.   

/// 

/// 

/// 
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POINTS AND AUTHORITIES 

 

I. Summary of Facts 

Mr. Clarke has been accused of Burglary, a felony.  Mr. Clarke waived his 

Preliminary hearing on August 1, 2019.  Mr. Clarke entered his plea of guilty on 

August 21, 2019, and sentencing was scheduled for October 7, 2019. His 

Sentencing hearing was continued to allow for motions to be filed regarding Mr. 

Clarke’s request for a Young Hearing and to represent himself.  Mr. Clarke’s 

Sentencing hearing was moved to October 14, 2019.   

Mr. Clarke alleges insufficient performance by his assigned counsel and 

alleges that he was misled by counsel at the Justice Court stage of his proceedings, 

which led to him waiving his preliminary hearing.  Therefore, Mr. Clarke is filing 

this Motion for a Young Hearing along with a Motion for Self-Representation. 

II.  Statement of Law and Argument  

 Rather than simply assigning new counsel or transferring the case to 

another office upon the mere allegation by a defendant of insufficient performance 

by assigned counsel, the trial court has an obligation to hold a hearing on the 

record to establish if a true conflict exists.  See generally Young v. State, 120 Nev. 

963 (2004).  At the hearing, the Court must conduct an inquiry into the alleged 

conflict, although the attorney-client privilege should not be invaded unless 

absolutely necessary.  In Young, the Court stated, “ . . . the district court need not 

invade the attorney-client privilege unless absolutely necessary; however, the 

district court’s respect for the privilege should not prevent it from engaging in a 

genuine inquiry into the quality of defense counsel’s representation.”  Id., at 971.  

Appellate review of a trial court’s decision on the issue contains a three-part 

analysis:  (1) the extent of the conflict between the defendant and counsel, (2) the 

adequacy of the trial court’s inquiry into the defendant’s complaint, and (3) the 

timeliness of the motion and the extent of any inconvenience or delay.  Id., at 965.   

JA 027



 

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

The burden is on the defendant to show sufficient cause to be entitled to a 

substitution of court-appointed counsel at public expense.  See Garcia v. State, 121 

Nev. 327, 337 (2005)(“[A] defendant in a criminal trial does not have an unlimited 

right to the substitution of counsel.  Absent a showing of sufficient cause, a 

defendant is not entitled to the substitution of court-appointed counsel at public 

expense.”). 

Here, the Defendant has requested the Court remove his present appointed 

counsel alleging conflicts of interest.  The Defendant does not request that new 

counsel be appointed at public expense, but requests leave to represent himself.  

The trial court should review his request in light of the above criteria and citations 

to law.  The case law is clear that a defendant is not entitled to a specific attorney 

of his choosing.  Young, at 969.  Nor can the defendant create a conflict by his own 

intransigence, refusal to communicate or engage in meaningful discussion with 

counsel, or otherwise unilaterally bootstrap a change of counsel.  Indeed, the 

Nevada Supreme Court has stressed that a defendant “may not, as a matter of 

law, create a conflict requiring substitution of appointed counsel.”  Id., at 971.  It 

seems clear from this comment that the Supreme Court wanted to discourage 

defendants from being able to delay criminal proceedings simply by refusing to 

deal with their court-appointed counsel.  The Supreme Court has also stated “[a] 

defendant cannot base a claim of inadequate representation upon his refusal to 

cooperate with appointed counsel.  Such a doctrine would lead to absurd results.”  

Gallego v. State, 117 Nev. 348, 363 (2001)(citing Thomas v. State, 94 Nev. 605, 608 

(1978) and Shaw v. United States, 403 F.2d 528, 529 (8th Cir. 1968)).   

 In order for the trial court to grant a substitution of counsel at tax-payer 

expense it must make a finding that “counsel and defendant are so at odds as to 

prevent presentation of an adequate defense.”  Gallego, at 363 (citing State v. 

Stenson, 132 Wash.2d 688, 940 P.2d 1239 (1997)).  The level of acrimony must be 
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more than a disagreement over strategy or tactics.  In United States v. Moore, 159 

F.3d 1154, 1160 (9th Cir. 1998), the Court found that there was a conflict but 

described it as “irreconcilable.”  In United States v. D’Amore, 56 F.3d 1202, 1206 

(9th Cir. 1995), the Court found there was a conflict but stated that the 

relationship between counsel and the appellant “showed a complete breakdown of 

communications which substantially interfered with the presentation of an 

adequate defense.” 

 Not every disagreement between counsel and a defendant should rise to the 

level of a conflict necessitating new counsel.  The United States Supreme Court in 

Morris v. Slappy, 461 U.S. 1, 103 S.Ct. 1610 (1983), stated that the Sixth 

Amendment to the United States Constitution, applicable to the States via the 

Fourteenth Amendment, does not guarantee “a right to a meaningful attorney-

client relationship.”  Id., at 13.  The Court goes on to say “[n]o court could possibly 

guarantee that a defendant will develop the kind of rapport with his attorney – 

privately retained or provided by the public – that the Court of appeals thought 

part of the Sixth Amendment guarantee of counsel.”  Id., at 13-14.  In Gallego, the 

Nevada Supreme Court held that disagreements over trial strategies are not 

conflicts of interest necessitating substitution of counsel.  Gallego v. State, 117 

Nev. at 363.  “The mere loss of confidence in . . . appointed counsel does not 

establish ‘good cause’.  Good cause is not ‘determined solely according to the 

subjective standard of what the defendant perceives’.”  Gallego, at 363 (citing 

Thomas v. State, supra.). 

 Here, in the event the Defendant seeks appointment of new County 

provided counsel upon the ground of a conflict of interest alleged or perceived by 

him to exist between himself and appointed counsel, the Court should determine 

the question of whether to appoint new counsel in accordance with the guidance 

provided in the legal authorities cited herein.   
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 Other legal citations and points which the Court may wish to consider 

include the following: 

 Nevada Rule of Professional Conduct 2.1, entitled “Advisor”, reads:  

“In representing a client, a lawyer shall exercise independent 

professional judgment and render candid advice. In rendering advice, 

a lawyer may refer not only to law but to other considerations such as 

moral, economic, social and political factors that may be relevant to 

the client's situation.”  

Thus, the assigned defense counsel should exercise independent judgment, 

not merely act as a conduit for any argument or legal theory which the client 

insists on presenting, especially if the argument of legal theory which the client 

insists upon is not based in law or fact (see Rule 3.1, below).  The defense counsel 

should also be candid when rendering advice or assessments to the client, even 

where the client disagrees with the candid advice or assessment of the attorney or 

even where the client becomes agitated or upset upon hearing the candid advice or 

assessment.  (That said, note that the defense counsel, under Rule 3.1 may, even 

when in disagreement with the position of the client, “so defend the proceeding as 

to require that every element of the case be established.”). 

 Nevada Rule of Professional Conduct 3.1, entitled “Meritorious Claims and 

Contentions,” reads as follows:   

“A lawyer shall not bring or defend a proceeding, or assert or 

controvert an issue therein, unless there is a basis in law and 

fact for doing so that is not frivolous, which includes a good faith 

argument for an extension, modification or reversal of existing 

law. A lawyer for the defendant in a criminal proceeding, or the 

respondent in a proceeding that could result in incarceration, 

may nevertheless so defend the proceeding as to require that 

every element of the case be established.”  

 Thus, under Rule 3.1, the assigned defense counsel may, and should, “so 

defend the proceeding as to require that every element of the case be established,” 

but should balance that obligation with the prohibition against frivolous assertions 

JA 030



 

  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

or arguments for which there is no basis in law or fact.  A defense attorney’s 

refusal to abide by a client’s insistence on pursuing a defense or legal position 

which has no substantial basis in law or fact does not of itself create a conflict of 

interest necessitating substitution of counsel. 

 Nevada Rule of Professional Conduct 3.3, entitled “Candor Toward the 

Tribunal,” provides that “a lawyer shall not knowingly:  

  (1) Make a false statement of fact or law to a tribunal or fail to correct 

a false statement of material fact or law previously made to the tribunal by the 

lawyer; 

  (2) Fail to disclose to the tribunal legal authority in the controlling 

jurisdiction known to the lawyer to be directly adverse to the position of the client 

and not disclosed by opposing counsel.” 

 Thus, under Rule 3.3, the assigned defense counsel must not knowingly 

mislead the Court on a legal or factual issue.  A defense attorney’s refusal to abide 

by a client’s request to knowingly mislead a Court as to a legal or factual issue 

does not of itself create a conflict of interest necessitating substitution of counsel.  

Due to Mr. Clarke’s allegations of insufficient representation and 

allegations of being misled by his appointed counsel, an inherit conflict exists.  No 

assessment of these allegations has been made, and a hearing on whether one 

exists is appropriate in this matter.   

III. Conclusion 

At the request of the Defendant, it is respectfully requested this Court set a  

/// 

/// 

/// 

/// 

/// 
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hearing to determine whether a true conflict exists between appointed counsel and 

Mr. Clark. 

AFFIRMATION PURSUANT TO NRS 239B.030 

 The undersigned does hereby affirm that the preceding document does not 

contain the social security number of any person. 

 Respectfully submitted. 

 

 Dated this 11th day of October, 2019. 

       

JOHN L. ARRASCADA 

     Washoe County Public Defender 

 

 

      By: _/s/ Lorena Valencia____ 

      LORENA VALENCIA 

      Deputy Public Defender
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DEFENDER’S OFFICE, and that on the 11th day of October, 2019, I electronically 

served, a true copy of the attached document, addressed to: 

 

DEPUTY DISTRICT ATTORNEY 

Electronic Service 

 

 

      /s/Brianda Gomez  

      BRIANDA GOMEZ 
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-o0o- 

RENO, NEVADA, WEDNESDAY, OCTOBER 23RD, 2019, 3:30 P.M.

-o0o-

THE COURT:  Just remain seated, please.

Where is our State's attorney?

(Off the record.) 

THE COURT:  Mr. Clarke, there are two -- we're on 

the record in Case No. CR19- 1352.

There are two critical virtues that everyone 

should expect of their judges.  One is that the judge be 

actually impartial and the other that the judge appear to 

be impartial.  And so when I talked to your attorneys, I 

think, Well, I know I'm actually impartial, but I wonder 

about what message is communicated when you see us just 

go in and talk, and we did exactly what I said.  We 

talked a little bit about at least one other lawyer and 

then we kind of went into the differences between the 

District Attorney's Office and the Public Defender's 

Office.  We actually talked a little bit about my life 

and circumstances, and the name Mr. Clarke never came up 

once.  

And I promise you I can rule for or against your 
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attorney every day of the week.  I might not meet with 

counsel again under this circumstance, if I thought about 

it, so I hope you'll trust my attempt, Mr. Clarke --

THE DEFENDANT:  Of course I do. 

THE COURT:  -- to appear impartial.  

Ms. Northington, welcome.  I thank you for coming.  

We are here on --

MS. NORTHINGTON:  Thank you, your Honor. 

THE COURT:  We are here on Mr. Clarke's request to 

represent himself.  Mr. Clarke is pre-sentencing, having 

entered a plea of guilty, and there are two features of 

today's hearing.  One is whether Mr. Clarke actually 

intends to represent himself with full awareness of its 

risks, and the second is whether he is seeking to 

substitute counsel, which is a different question.  

And the State's attorney should be present for a 

Faretta canvass.  Faretta is the case name for the 

questions I must ask if someone chooses to represent 

himself or herself.  If this hearing also slips into, I 

want a new attorney because my attorney is not being 

effective, I'm not communicating with my attorney, 

there's a breakdown in our relationship, then the State's 

attorney is excluded from the hearing.  

And let's begin, Mr. Clarke, on the first, whether 
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you wish to represent yourself.  I'm just going to ask 

you to remain seated for a moment, just don't stand.

I notice in the motion for self-representation 

that Mr. Clarke has previously undertaken self- 

representation, at least twice that I'm aware of.  Is it 

your desire to represent yourself, Mr. Clarke?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Is it your desire that I replace your 

current attorneys with new attorneys?  

THE DEFENDANT:  No. 

THE COURT:  So you want to represent yourself?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  You are entitled to represent 

yourself.  It would be err for me to deny self- 

representation, but I'm required to determine if your 

choice is informed and you get to choose after our 

conversation whether it's wise.  

I'll begin by saying just colloquially that I 

think it's unwise.  As a general rule, we don't pull our 

own teeth, we go to the dentist.  Most of us don't change 

our own oil, we go to the car mechanic.  And there is 

something powerful about legal education and experience.  

Counsel, unless you tell me otherwise, I will just 

pull up the Faretta script and begin asking questions.
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Okay.  Mr. Clarke, please stand, face my clerk, 

raise your right hand and be sworn. 

(Defendant sworn.) 

THE COURT:  I'm going to ask you to be seated 

again, Mr. Clarke.  You may remain seated while you 

respond to the court's questions.

Do you intend to represent yourself at sentencing 

or do you intend to pursue on your own behalf some 

withdrawal of your plea?  

THE DEFENDANT:  I intend to withdraw my plea and 

go directly to trial. 

THE COURT:  Ms. -- I'm going to get this wrong 

because we don't have great familiarity with each 

other -- Ms. Northington --

MS. NORTHINGTON:  Yes, your Honor. 

THE COURT:  -- the plea to which Mr. Clarke pled 

guilty -- excuse me -- the crime for which Mr. Clarke 

pled guilty is burglary --

MS. NORTHINGTON:  Correct. 

THE COURT:  -- felony charge.  Will there be a 

different amended information with additional or new 

counts should this matter go to trial?  

MS. NORTHINGTON:  Should the matter to proceed to 

trial, your Honor, the only change would be the potential 
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to seek habitual criminal treatment.  That decision has 

not been definitively made yet, but that's the only 

change I could foresee. 

THE COURT:  Mr. Clarke, can you tell me in your 

own words what you believe the State means when she tells 

me she might seek habitual criminal designation?  

THE DEFENDANT:  You're asking me how I perceive 

that?  

THE COURT:  What does that mean to you when -- 

THE DEFENDANT:  It means to me that they're trying 

to give me -- habitual criminal means I'm a career 

criminal and they will seek more time in prison as a 

result of my past convictions. 

THE COURT:  That's right.  So the choice to seek 

habitual criminal designation belongs to the State, I 

don't encourage or discourage.  The State will make its 

own choice, whatever it is, but it is a request of the 

court.  It is the court that determines whether somebody 

should be sentenced as a habitual criminal.  Sometimes I 

do; sometimes I don't.  

The habitual criminal statute contemplates a much 

lengthier time in prison.  There are different categories 

of habituation.  Does Mr. Clarke fall within the highest 

life imprisonment category?  
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MS. NORTHINGTON:  Yes, your Honor. 

THE COURT:  Do you know when you would make that 

decision?  

MS. NORTHINGTON:  Your Honor, it depends on 

whether or not the withdrawal of plea actually occurs.  

At that point, I'd say within the week of withdrawal of 

plea and setting of trial. 

THE COURT:  Should Mr. Clarke file a motion to 

withdraw his plea, will the State be opposing it?  

MS. NORTHINGTON:  Yes, your Honor. 

THE COURT:  And whenever we saw each other last, I 

went into the office and read the statute for withdrawing 

of plea.  There are certain standards that have to be met 

and I would just entertain them as they are presented to 

me.

Let me have just a moment here.

Ms. Northington, will you tell me a little bit 

more about the factual allegations underlying the 

burglary?  I just read the Information again, it refers 

to Mr. Clarke's entry into a business called Taste of 

Chicago but what is the police narrative?  

MS. NORTHINGTON:  Your Honor, it's very brief and 

quite simple.  The defendant was walking by the sidewalk 

of the Taste of Chicago pizza restaurant down here in 
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downtown. 

THE COURT:  Is this the tips -- 

MS. NORTHINGTON:  Yes.  He saw the tip jar was not 

being manned through the window -- it's all on 

surveillance -- he hops inside, reaches inside, grabs the 

money and takes off. 

THE COURT:  It was all of 30 or $35, something 

like that?  

MS. NORTHINGTON:  Yes, your Honor.  I think it was 

37. 

THE COURT:  $37.

Mr. Clarke, the questions I'm going to ask are 

required by the Nevada Supreme Court, and I'm just going 

to ask them as set forth by the rule.  And I do the 

Faretta canvass so infrequently that where is it?  That's 

a question without an answer, counsel.  I have a canvass.  

Oh, my gosh.  Why didn't I grab this before I came 

to the bench?  It's always right here.  

Mr. Clarke, tell me what you understand burglary 

to be. 

THE DEFENDANT:  Burglary, to be an entering a 

place with the intent to commit a petty larceny, larceny. 

THE COURT:  I'm reading from Supreme Court Rule 

253 at the moment.  Isn't it the intent -- entering a 
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building with the intent to commit a felony?  

MS. NORDVIG:  Or petty larceny. 

THE COURT:  Or petty larceny. 

MS. NORTHINGTON:  I think, your Honor, with petty 

larceny there has to be two prior convictions of petty 

larceny. 

THE COURT:  And the Information sets forth priors, 

I saw that.  

Do you know what the possible sentence is for 

burglary, Mr. Clarke?  

THE DEFENDANT:  Three to 120 months -- 3 or 1 to 

10, you know.  That's the way I look at it on here but, 

your Honor, I have no access to books or court so I'm 

kind of -- 

THE COURT:  So you previously signed a Guilty Plea 

Memorandum that sets forth the possible penalty, probably 

a 1-to-10. 

MS. NORTHINGTON:  That's correct, your Honor. 

THE COURT:  1 to 10 years in the Nevada Department 

of Corrections, it is probation eligible, and you could 

also be charged a fine not to exceed $10,000.

Do you understand that?  

THE DEFENDANT:  Yes. 

THE COURT:  Okay.  And you understand that the 
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State may request that you be sentenced as a habitual 

criminal --

THE DEFENDANT:  I do. 

THE COURT:  -- if you were found guilty?  

THE DEFENDANT:  I do. 

THE COURT:  And the worst habitual sentence would 

be life in prison?  

THE DEFENDANT:  I do. 

THE COURT:  Okay.  Do you understand, Mr. Clarke, 

that you have the absolute constitutional right to be 

represented by effective counsel, counsel to effectively 

assist you at no expense to you at public expense?  

THE DEFENDANT:  Yes. 

THE COURT:  You understand you have that right?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you understand that the attorneys 

who represent you at the moment are licensed to practice 

law in the state of Nevada, they are skilled -- I want to 

say this gently -- that there's a high level of 

professionalism in the Public Defender's Office and the 

attorneys are skilled both as trial technicians and as 

legal strategists.  

Do you understand that?  

THE DEFENDANT:  Yes. 
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THE COURT:  If this matter goes to trial, and I 

know I have to review a motion to withdraw and make a 

decision on that, but just hypothetically if this case 

goes to trial, do you intend to call any witnesses?  

THE DEFENDANT:  Your Honor, my witnesses were 

available but now they're not because I wasn't advised to 

have witnesses present at a mandatory status conference.  

So now they're not available so I don't know if I'll have 

an opportunity to call witnesses. 

THE COURT:  Let's say you found a witness and 

called a witness, how do you anticipate examining that 

witness, what would you do?  

THE DEFENDANT:  First, I wouldn't lead with my 

question.  I would ask in their words what happened -- 

what happened, that type of stuff.  

But, again, your Honor, I have no access to books.  

I have no access to rules of court or anything.  I'm 

sitting in the county jail with a Washoe Legal who only 

does civil.  I have no access to criminal law. 

THE COURT:  Do you understand, Mr. Clarke, that 

the court will not issue subpoenas, act as the 

investigator or assist you in preparing your defense in 

any way -- do you understand that?  

THE DEFENDANT:  Yes. 
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THE COURT:  Counsel, have any witnesses been 

subpoenaed for the defense?  

MS. VALENCIA:  No, your Honor. 

THE COURT:  Because he's entered a plea of guilty 

and we're set for sentencing obviously?  

MS. VALENCIA:  Correct, your Honor. 

THE COURT:  Do you have -- do you understand that 

you have the right to confront by cross-examination the 

State's witnesses, should this matter go to trial?  

THE DEFENDANT:  Yes, I do. 

THE COURT:  How do you intend to do that?  

THE DEFENDANT:  Well, I won't to badger the 

witness, first of all.  I'll just ask them in their own 

words what they -- in terms of what they seen and -- in 

their own words. 

THE COURT:  Have you ever examined a witness in 

court before?  

THE DEFENDANT:  Yes. 

THE COURT:  When?  

THE DEFENDANT:  1990 in LA County, 13 different 

officers on the stand.  I did the whole trial.  Also did 

in Polaha's court. 

THE COURT:  Did that case go the trial?  

THE DEFENDANT:  No.  It was -- the District 
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Attorney decided not to respond to my writ of habeas 

corpus, came down to the county jail and told me if I 

plead guilty to the misdemeanor he'd release me, and I 

pled guilty to the misdemeanor and he released me. 

THE COURT:  Why do you want to represent yourself, 

Mr. Clarke?  

THE DEFENDANT:  Because I have no representation, 

even though I had a warm body next to me.  At this point, 

there was no investigation done, there was no 

investigator sent to the scene because -- and when I 

first arrived, I was arrested on this case, they asked me 

if I wanted appointment of counsel and I told them no on 

this case.  

Then when I get arrested on a bench warrant for 

not appearing, come to find out the Public Defender's 

Office went in and may have negotiated a plea under what 

they called a mandatory status conference.  And that 

right there, I didn't want to have a mandatory status.  I 

wanted to go directly to preliminary hearing because the 

witness was relevant.  Now I'm stuck in the position that 

I have no access to anything.

And then the other reason I have to represent 

myself is because when I first appeared what they call -- 

what they call in this state the first appearance, the 
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State of Nevada was being represented on the other side 

of the video screen, I was not being represented by 

counsel, so that kind of struck me strange.  So when I 

get in the letter in the mail, you have a mandatory 

status conference coming up, and I get to the window to 

the lower court, the justice court, all I get is a piece 

of paper saying, "mandatory status conference" and they 

came up with this.  But the mandatory status conference 

memorandum, which is dated 2001, says I should be present 

with witnesses, along with my attorney, along with the 

District Attorney's Office -- a representative from the 

District Attorney's Office and me, but they had that 

alone on their own, so I had a problem with that.  

Then -- 

THE COURT:  Okay.  I just wanted to get a sense.  

You're expressing dissatisfaction with your attorney's 

performance; is that accurate -- have I heard you 

correctly?  

THE DEFENDANT:  It's really been more than that. 

THE COURT:  I know.  I don't want the details.  I 

just want to get the sense of why you want to represent 

yourself, and you're telling me because you don't believe 

your attorneys are doing what they should and you can do 

a better job.  
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Is that your belief?  

THE DEFENDANT:  I believe that I can do a better 

job based on the fact -- only based on the fact that the 

job -- the job that's been done now, it's nothing. 

THE COURT:  Do you understand that the court will 

not provide any special privileges to you or extra or 

library privileges to you just because you represent 

yourself?  

THE DEFENDANT:  I understand. 

THE COURT:  Okay.  Do you understand that it is 

almost always unwise for an accused to represent himself 

or herself?  

THE DEFENDANT:  Yes. 

THE COURT:  Why do you think that is?  

THE DEFENDANT:  Because when one represents 

himself, he has a client for a fool. 

THE COURT:  I'm smiling not at you, I'm smiling 

because of how historically well grounded that statement 

is.  It actually first, as I understand it, comes from 

President Lincoln.  It may even predate him.  He who 

represents himself has a fool for a client.  

I'm a trained lawyer and a judge, and two years 

ago I attempted to represent myself in very small thing 

and I realized in about ten minutes I should not 
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represent myself.  I'm not trying to share my personal 

life with you, but I deeply believe it's unwise to 

self-represent, and I just wanted you to hear me say 

that. 

THE DEFENDANT:  I agree with you, but I have no 

other choice because what I believe I have is an 

obstruction of justice. 

THE COURT:  Do you understand the State's attorney 

will be experienced, professional, and will provide no 

special opportunities for you simply because you 

represent yourself?  

THE DEFENDANT:  Yes. 

THE COURT:  Her job is to obtain your conviction 

if she believes she has evidence and she will attempt do 

so with all of her ability, the State's attorney?  

THE DEFENDANT:  I understand that.  Also, could I 

say one thing?  

THE COURT:  Yes. 

THE DEFENDANT:  She also has an obligation to seek 

out the truth. 

THE COURT:  Do you understand that at the 

conclusion, if this case goes to trial -- I understand 

right now I'm ahead of myself but I'm not going to do two 

Faretta canvasses -- do you understand that the lawyers 
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work with the court in settling jury instructions -- do 

you know what jury instructions are?  

THE DEFENDANT:  I do. 

THE COURT:  Do you understand you'll be 

responsible for presenting, according to the rules, your 

own written jury instructions at the end of trial or be 

able to disagree legally with the State's jury 

instructions?  

THE DEFENDANT:  Yes. 

THE COURT:  Have you ever prepared jury 

instructions?  

THE DEFENDANT:  Yes. 

THE COURT:  In California?  

THE DEFENDANT:  Yes. 

THE COURT:  Sorry to ask this, Mr. Clarke, but how 

old are you?  

THE DEFENDANT:  I'm 62. 

THE COURT:  Sixty-two.  How many years of school 

have you completed?  

THE DEFENDANT:  I've never graduated from school. 

THE COURT:  So you do not have a high school 

degree?  

THE DEFENDANT:  Never graduated from school. 

THE COURT:  How far did you get in your education?  
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THE DEFENDANT:  Fifth grade. 

THE COURT:  Fifth grade?  

THE DEFENDANT: (No audible response.) 

THE COURT:  Where were you -- where were you 

raised?  

THE DEFENDANT:  LA County. 

THE COURT:  Do you believe that you read and write 

with some fluency?  

THE DEFENDANT:  Yes. 

THE COURT:  I should observe that -- I should 

comment that I observe you writing as I've asked 

questions and that you have a whole series of papers in 

front of you.  I have no reason to disbelieve that you 

can read or write, I'm just required to ask the question.  

Okay.

Do you understand that if I allow you to represent 

yourself, I may order that your attorneys to stay on the 

case as advisory counsel to speak with you privately as 

your case progresses?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you want that?  

THE DEFENDANT:  No. 

THE COURT:  If you -- I may or may not order 

standby counsel.  You don't have to use them if you don't 
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want, but I want you to understand that is a resource 

available to you so that you can consult privately, ask 

questions and receive assistance. 

THE DEFENDANT:  Can I interject?  

THE COURT:  Yes. 

THE DEFENDANT:  If you -- if the court decides to 

have a standby counsel, I wouldn't want them from this 

office. 

THE COURT:  You don't get to pick who your 

appointed attorney is, that's a separate inquiry. 

THE DEFENDANT:  Okay. 

THE COURT:  We may need to go there if I appointed 

standby counsel.  At this point, I just want you to 

understand I may appoint standby counsel for you.

Do you understand I have a responsibility to 

manage the courtroom, to enforce the rules, and to ensure 

that there is dignity and order in the proceedings?  

Which means that if you're disruptive in any way, if you 

act outside of procedures, that I may respond in a way 

that you don't like, I might do so in the presence of the 

jury, and I might even terminate your right of self- 

representation if you become disruptive or hostile to the 

process.

Do you understand that?  
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THE DEFENDANT:  Yes, your Honor. 

THE COURT:  If you are represented by counsel and 

you are convicted, either through plea or through jury 

verdict, you have the right to question your attorney's 

performance.  I'm not suggesting that you should or 

would, but we call that a post-conviction petition in 

which you allege you received ineffective assistance of 

counsel.  

Are you familiar with that concept?  

THE DEFENDANT:  Yes. 

THE COURT:  Do you understand that if you 

represent yourself you cannot complain that you were 

ineffective in representing yourself?  

THE DEFENDANT:  Yes. 

THE COURT:  You cannot come back to the court and 

say, "Judge, it was a really unwise decision, I didn't 

know what I was doing, I lied to you during the Faretta 

canvass, I can barely read and I did not represent myself 

well"; do you understand you're waiving that entire 

argument?  

THE DEFENDANT:  Yes, your Honor. 

THE COURT:  Okay.  For me to order that you 

represent yourself, I must be satisfied that you 

understand your rights, that you understand your trial 

JA 054



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

**  SUNSHINE LITIGATION  **

22

obligations or obligations pre-sentence, and that your 

waiver of counsel is freely and voluntarily made.  

Is there anything you want to say that would help 

me understand and be persuaded that you understand your 

rights, you understand your obligations, and you're 

making your own free choice?  

THE DEFENDANT:  Your Honor, I am making my own 

free choice and I do understand.  I'm doing it willingly, 

not compulsory. 

THE COURT:  What defense do you anticipate you 

will have at trial?  

THE DEFENDANT:  Well, since I haven't had an 

opportunity to get full discovery, at this point I'm 

looking at the procedural flaws right now, but if it -- 

when I have full discovery I will have a better 

understanding of how I'm going to represent the case to 

the court. 

THE COURT:  According to the rule, if I deny the 

request for self-representation, I have to make specific 

findings.  Those findings are that Mr. Clarke lacks the 

skills to such a degree that there will be significant 

impediment to case processing.  Another finding I could 

make is that Mr. Clarke has been disruptive in court.  

Another finding that I could make is that he lacks 
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essential English language skills and is unable to 

communicate clearly.  Or I could deny the right because 

it is untimely and I would postpone proceedings.  All of 

these rules contemplate self-representation at trial and 

we're not there.  I have a guilty plea after a canvass 

and a signed Guilty Plea Memorandum, but those are the 

findings that I would have to make.

All right.  Is there anything else you wish to 

say, Mr. Clarke?  

THE DEFENDANT:  I'd like to, first of all, thank 

you for allowing me to come into your court and I 

appreciate you.  And you are fair throughout the system.  

You are fair and I'm kind of like enjoying your bench. 

THE COURT:  Stick around long enough.  Everybody 

seems to have a different opinion if they stick around 

long enough. 

THE DEFENDANT:  Me and Polaha got along pretty 

well. 

THE COURT:  All right.  To the State's attorney, 

is there anything you wish to say?  

MS. NORTHINGTON:  No, your Honor. 

THE COURT:  Should I grant the request for self- 

representation?  I still have to pursue some normalcy in 

the case, and right now we are past the day set for entry 
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of judgment and imposition of sentence.  It seems to me I 

should reset entry of judgment and imposition of sentence 

and then create a deadline for filing anything that would 

cause the plea to be vacated.  

Do you agree, counsel?  

MS. NORTHINGTON:  Yes. 

THE COURT:  Okay.  Ms. Clerk, please set entry of 

judgment and imposition of sentence for 30 days from now. 

THE CLERK:  Let's do November 25th at 9:00 a.m. 

THE COURT:  Okay.  Mr. Clarke, I don't -- I find 

you to be articulate and intelligent, and you're familiar 

with some of what we do.  I don't have any negative 

feelings about you personally but I do have a negative 

feeling about you representing yourself.  I just don't 

think it's wise.  I don't like it.  You're ready to be 

sentenced on a felony that's traceable to a $35 grab -- 

grab-and-run, and I don't know what your sentence will 

be.  The State is probably going to ask for prison.  If I 

looked -- 

I don't remember, counsel, do you even remember 

what the Division recommended?  

MS. NORTHINGTON:  Your Honor, I do not remember 

what the Division recommended but I'm pretty sure it was 

a joint recommended sentence pursuant to the 
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negotiations, if I'm remembering correctly. 

THE COURT:  I'm looking at the PSI. 

MS. VALENCIA:  The PSI was different than the 

direct recommendation. 

MS. NORTHINGTON:  Your Honor, the joint counsel 

recommendation was going to be the minimum.  I'm not sure 

what P & P recommended.  I hadn't look at it yet. 

THE COURT:  Thank you, Ms. Northington, for your 

candor.  I really appreciate that.

So the recommendation, based upon the lengthy 

criminal history, is for 36 to 96, the negotiations are 

12 to 36.  

Ms. Lopez, you're standing?  

MS. LOPEZ:  That's correct, your Honor. 

THE COURT:  I don't ever predict my sentence.  I 

want to be careful what I say here.  I have two competing 

concerns.  You have something like 37 or more criminal 

convictions and you've got a $35 grab-and-run, does that 

result in a lengthy prison sentence?  Maybe not.  Maybe.  

Maybe not, though.  Could it result in a 12-to-30?  

Absolutely it could.  That's what the attorneys thought 

it should be.  Could it result in probation?  It doesn't 

appear that you're susceptible to supervision, so I don't 

know.  
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I guess that's all I'll say.  I don't want you to 

represent yourself because you think that I am going to 

impose the maximum.  I just don't know what your sentence 

is going to be, I truly don't.  I don't think it's wise, 

but I think you passed the standard for self- 

representation and I'm compelled to grant your motion 

even though I think it's unwise and you shouldn't do it.  

But I don't get to be the -- there's a limit to my 

authority.  

But I am going to appoint the Public Defender to 

be standby counsel.  You don't have to talk to them if 

you don't want, but I really have a lot of confidence in 

my aggregate experience with the public defenders.  I 

admire their work, along with the State's attorney.  I 

just admire what they do day in and day out, and I'm 

going to make them available to talk to you along the 

way.  But you don't have to talk to them if you don't 

want to. 

THE DEFENDANT:  I appreciate you. 

THE COURT:  So if you want to withdraw your plea, 

you're going to file a motion of some type, and that 

motion is going to have to be filed no later than next 

Friday, which is nine calendar days from today.  

And to the State, I'll have you file any 
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opposition by the following Friday.  I know rules 

contemplate additional time but we just need to get it 

fully briefed so I can make a decision. 

MS. NORTHINGTON:  Understood. 

THE COURT:  Are you able to meet that deadline?  

MS. NORTHINGTON:  Yes, your Honor. 

THE COURT:  Then I'll make a decision about 

whether your request to withdraw is denied or granted.  

If it's denied, you're coming to me for sentencing on 

your own.  

And what happens to the negotiation if he 

represents himself?  I can't imagine that's breached and 

would cause the State to argue for a different sentence. 

MS. NORTHINGTON:  Your Honor, if the motion to 

withdraw plea is denied and we go forward to sentencing, 

the State will stand by the negotiations. 

THE COURT:  So we'll either go to sentencing 

without an attorney and you'll represent yourself, or 

you'll go to trial representing yourself.

THE DEFENDANT:  Your Honor?  

THE COURT:  Yes, Mr. Clarke. 

THE DEFENDANT:  Before we close, could I ask the 

court a question?  

THE COURT:  Yes.  
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THE DEFENDANT:  I was actually coerced in the 

lower court to sign this agreement, and I was 

threatened -- I was threatened through e-mail. 

THE COURT:  Are we getting into some territory 

where we should go into a sealed session and exclude the 

State?  

MS. VALENCIA:  I think so, your Honor.  And I 

believe this would go towards the appointment of standby 

counsel, being the Public Defender's Office versus the 

Alternate Public Defender's Office. 

THE COURT:  I think that's fair.  I need you to 

leave the courtroom, counsel, but don't leave the 

rotunda. 

MS. NORTHINGTON:  Will do. 

THE COURT:  At this point, Ms. Reporter, the 

transcript will be marked as sealed, please.  

Ms. Lopez, if you'll step out as well, please. 

(Mr. Northington and Mr. Lopez exited courtroom.)

(The hearing continued and is filed separately.

        under seal.)
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-o0o-

RENO, NEVADA, WEDNESDAY, OCTOBER 23RD, 2019, 4:43 P.M. 

-o0o-

THE COURT:  All right.  Ms. Northington and 

Ms. Lopez have returned.  We now mark the transcript as 

no longer sealed.  

The dates the court previously announced remain 

effective.  My oral pronouncement regarding self- 

representation remains effective and it will be 

memorialized in a written order.  

My decision regarding standby counsel and Mr. 

Clarke's request for the appointment of different standby 

counsel will be the subject of an order that I will enter 

very soon.  

That's it.  All right?  

MS. NORTHINGTON:  Thank you, your Honor.  If I may 

make one more point?  

THE COURT:  Yes.

MS. NORTHINGTON:  I do want to apologize to 

everybody in the room for my tardiness.  There's no 

excuse.  We just had a mis-calendar, so I apologize.  

That's all. 

JA 062



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

**  SUNSHINE LITIGATION  **

30

THE COURT:  Thank you for saying that.  I don't 

know you but I presume the best about every attorney 

until they prove otherwise.  And some attorneys I know to 

always be punctual and some are always running a little 

late, and so I'll accept that.  

I should tell you, Ms. Northington, that I had a 

2 o'clock set and I was in my office -- and I pride 

myself on my punctuality, it's one of the few things I 

can control -- I was in my office just looking at files, 

minding my own business, waiting for my next case.  And 

my administrative assistant knocked on the door today and 

said, "It's 2:10, Judge, what are you doing?"  I had no 

excuse.  I just missed it.  

MS. NORTHINGTON:  You don't know this about me, 

but I also pride myself on my punctuality.  I played 

sports for many years, and if you're not ten minutes 

early, you're late.  So I do apologize. 

THE COURT:  When I was 17 I was in basic training.  

Staff Sergeant Pond used to scream at us that if you're 

early, you're on time; if you're on time, you're late. 

MS. NORTHINGTON:  Yep.

THE COURT:  I've never forgotten that. 

THE DEFENDANT:  Marine?  

THE COURT:  US Army.  I wasn't tough enough to be 
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a Marine. 

MS. NORTHINGTON:  Thank you, your Honor. 

MS. VALENCIA:  Thank you, your Honor. 

THE COURT:  All right.  Good night. 

* * * * *
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STATE OF NEVADA       ) 
                      )  ss. 
COUNTY OF WASHOE      ) 

 

              I, ERIN T. FERRETTO, an Official Reporter 

of the Second Judicial District Court of the State of 

Nevada, in and for the County of Washoe, DO HEREBY 

CERTIFY: 

              That I was present in Department No. 15 of 

the above-entitled Court on WEDNESDAY, OCTOBER 23RD, 

2019, and took verbatim stenotype notes of the 

proceedings had upon the matter captioned within, and 

thereafter transcribed them into typewriting as herein 

appears; 

              That the foregoing transcript is a full, 

true and correct transcription of my stenotype notes of 

said proceedings.

That I am not related to or employed by any 

parties or attorneys herein, nor financially interested 

in the outcome of these proceedings.

  

DATED:  This 2nd day of April, 2020.

               /s/ Erin T. Ferretto  
                           ___________________________  
                           ERIN T. FERRETTO, CCR #281 
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-R0R- 

5E12, 1E9$'$, :E'1E6'$Y, 2C72BE5 235', 2019, 4:35 3.0.

-R0R-

7HE C2857:  , QRw WuUQ WR WKH VWDQGDUGV uQGHU D 

GHFLVLRQ WKDW wH UHIHU WR DV <RXQJ wKLFK HVWDEOLVKHV WKH 

ERuQGDULHV IRU UHSODFLQJ FuUUHQW FRuQVHO wLWK QHw 

FRuQVHO.  

'R yRu wLVK WR EH KHDUG, 0U. CODUNH, RQ wKR yRuU 

VWDQGEy FRuQVHO VKRuOG EH?  

7HE 'E)E1'$17:  $OWHUQDWH 3uEOLF 'HIHQGHU'V 

2IILFH, , GRQ'W NQRw KHU QDPH, EuW VKH UHSUHVHQWHG PH 

wKHQ , wDV EHIRUH 3RODKD; RWKHU WKDQ WKDW, , GRQ'W NQRw 

KHU QDPH. 

7HE C2857:  :HOO, , GRQ'W DSSRLQW ODwyHUV Ey QDPH, 

, HLWKHU DSSRLQW WKH 3uEOLF 'HIHQGHU RU WKH $OWHUQDWH 

3uEOLF 'HIHQGHU, WKHQ WKH FRQIOLFW JURuS, DQG WKHQ WKHy 

KDYH WKH DELOLWy WR DVVLJQ DQ DWWRUQHy WR WKH FDVH. 

7HE 'E)E1'$17:  CRuOG , DVN D TuHVWLRQ?  

7HE C2857:  YHV. 

7HE 'E)E1'$17:  ,'YH KHDUG QHYHU RI -- ,'YH KHDUG 

RI DOWHUQDWH, EuW wKDW LV D FRQIOLFW DWWRUQHy?  

7HE C2857:  ,W'V D JURuS RI DWWRUQHyV wKR UHFHLYH 
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DSSRLQWPHQWV wKHQ D GHIHQGDQW LV FRQIOLFWHG -- wKHQ 

WKHUH'V D FRQIOLFW RI LQWHUHVW LQ WKH 3uEOLF 'HIHQGHU'V 

DQG WKH $OWHUQDWH 3uEOLF 'HIHQGHU'V, VR LW'V D WKLUG 

OHYHO RI DWWRUQHyV DW SuEOLF HxSHQVH. 

7HE 'E)E1'$17:  2NDy.  BHIRUH , wDV UHSUHVHQWHG Ey 

$OWHUQDWH 3uEOLF 'HIHQGHU.  :H KDG D FRQIOLFW EuW WKH 

FRQIOLFW wDV UHVROYHG EHWwHHQ uV.  $W WKLV SRLQW, VLQFH 

Py OLIH LV RQ WKH OLQH, , PLJKW JR WR WKH FRQIOLFW 

DWWRUQHyV, yRuU HRQRU. 

7HE C2857:  YHDK, EuW yRu GRQ'W JHW WR FKRRVH.  

7KLV LV QRW D EuIIHW.  , KDYH WR KDYH D UHDVRQ WR HxFuVH 

yRuU FuUUHQW DWWRUQHyV. 

7HE 'E)E1'$17:  2NDy. 

7HE C2857:  :KDW'V WKH EDVLV IRU WKDW?  

7HE 'E)E1'$17:  7KDW , wDV FRHUFHG LQWR WDNLQJ WKH 

GHDO. 

7HE C2857:  HRw wHUH yRu FRHUFHG?  

7HE 'E)E1'$17:  :HOO, ILUVW , VLJQHG WKH GHDO RQ 

$uJuVW 1VW.  , GLGQ'W JHW GLVFRYHUy LQ WKH FDVH uQWLO -- 

KDQG-GHOLYHUHG GLVFRYHUy uQWLO 10/11/19.  , GLGQ'W JHW 

WKH RSSRUWuQLWy WR UHYLHw WKH YLGHRWDSHV DQG VR-FDOOHG 

FULPH uQWLO 10/8/19 VR , KDG QR LGHD wKDW wDV LQ WKH 

GLVFRYHUy. 

7HE C2857:  6R yRu HQWHUHG D SOHD EHIRUH yRu 
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UHYLHwHG WKH YLGHRWDSHV?  

7HE 'E)E1'$17:  7KDW, DQG WKH IDFW WKDW , KDG QR 

GLVFRYHUy DW DOO.  7wR PRQWKV DIWHU , HQWHUHG WKH SOHD , 

JHW WKH GLVFRYHUy. 

7HE C2857:  YRu GRQ'W VWULNH PH DV D PDQ wKR LV 

HDVLOy FRHUFHG. 

7HE 'E)E1'$17:  :HOO, uQGHU WKH FLUFuPVWDQFHV -- , 

FDQ HxSODLQ LW WR yRu.  $IWHU -- DIWHU -- , VWHSSHG LQWR 

WKH FRuUWURRP, , DVNHG WR KDYH WKH OLQHuS.  , DVNHG QRW 

WR EH SUHVHQW LQ WKH FRuUW, EHFDuVH WKHy FRuOG LGHQWLIy 

PH.  7KH DWWRUQHy wKR GLG WKH QRWLFH RI wDLYHU WR DSSHDU 

LQ FRuUW RQ SUHOLPLQDUy KHDULQJ DOVR VDLG WKDW , KDG -- , 

wDV LGHQWLILHG LQ D OLQHuS DQG WKH wLWQHVVHV wHUH SUHVHQW 

WR WHVWLIy LQ WKH SUHOLPLQDUy KHDULQJ.  

CRPH WR ILQG RuW, WKHUH wDV QR OLQHuS.  $QG VKH 

wDONV LQWR WKH URRP, wKLOH , wDV LQ 'HSDUWPHQW 4 LQ WKH 

EDFN, VKH FRPHV LQ DQG VKH VDyV WKH wLWQHVVHV wLOO EH 

KHUH DQG yRu'YH EHHQ LGHQWLILHG LQ D OLQHuS.  2NDy.  6R , 

VLJQHG WKH SOHD.  

, DVNHG WKH DWWRUQHy RQ WKH UHFRUG, wKR wHUH WKH 

SHRSOH WKDW wLOO DSSHDU, DQG VKH VDLG WKHy GRQ'W NQRw.  , 

DVNHG WKHP WR GR D OLQHuS, DQG VKH VDLG WKHUH wDV QR 

OLQHuS GRQH.

7KHQ wKHQ , JHW LQWR WKH KLJKHU FRuUW -- , wDVQ'W 
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�

LQ IURQW RI yRu, , wDV LQ IURQW RI DQRWKHU MuGJH -- , 

DVNHG WKH DWWRUQHy RI UHFRUG WR VHH LI , FDQ NHHS WKH 

QHJRWLDWLRQ GRwQ IURP D B IHORQy EuUJODUy WR D C, DQG WKH 

6WDWH DWWRUQHy VHQW PH WKLV EDFN WKUHDWHQLQJ PH -- , WRRN 

LW DV D WKUHDW, WKDW LI , GLGQ'W DFFHSW WKH GHDO WKHy 

wRuOG WDNH LW WR WKH VHFRQG GHJUHH EuUJODUy LQ DQ H-PDLO.  

6R , VLJQHG DQG , HQWHUHG D SOHD RQ WKH 21VW.  

YRu NQRw, WKLV LV -- PLQG PH, , KDYH QR ERRNV, , 

KDYH QR wDy RI uQGHUVWDQGLQJ wKDW'V JRLQJ RQ wLWK WKH 

VWDWuWHV.  , KDYH QR uQGHUVWDQGLQJ RI wKDW'V JRLQJ.  7KHQ 

, ILOH D wULW RI KDEHDV FRUSuV, -uGJH, DQG LW wDV FOHDQHG 

RuW, VHQW EDFN Ey WKH FOHUN.  7KHy VuVSHQGHG WKH wULW RI 

KDEHDV FRUSuV, EuW , KDG DQ RSSRUWuQLWy WR KDYH VRPHRQH 

EULQJ yRu DQ H[�SDUWH PRWLRQ.  , GRQ'W NQRw LI yRu KDYH 

LW LQ IURQW RI yRu, EuW WKDW HxSODLQV IURP WKH EHJLQQLQJ 

WR WKH HQG.  

$QG RQH PRUH QRWH LV WKDW wKHQ , ILUVW wDV 

DUUHVWHG RQ WKLV FDVH, WKURuJK CRuUW 6HUYLFHV , WROG WKHP 

, GRQ'W wDQW WR EH UHSUHVHQWHG Ey FRuQVHO, EuW WKHy 

DSSRLQWHG FRuQVHO DQywDy.  :KDW WKHy HQGHG uS GRLQJ LV 

FRPLQJ uS wLWK D SULVRQ VHQWHQFH, ,'P JRLQJ WR EH GRLQJ 

SULVRQ EHIRUH , KDG DQ RSSRUWuQLWy WR EH KHDUG.  

6R Py WKLQJ LV WKLV.  5LJKW IURP WKH EHJLQQLQJ , 

wDV GHQLHG D IDLU WUDLO.  1R RQH HYHU VDLG DQyWKLQJ DERuW 
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**  SUNSHINE LITI*ATION  **

�

WKH $300 LQ Py SRFNHW.  7KHy FODLP -- WKHUH LV D ORW RI 

VWuII JRLQJ RQ. 

7HE C2857:  $OO ULJKW. 

7HE 'E)E1'$17:  7KHUH'V D ORW. 

7HE C2857:  /HW PH KHDU IURP 0V. 9DOHQFLD.  YRu'UH 

LQ D GLIILFuOW VLWuDWLRQ EHFDuVH yRu GRQ'W wDQW WR 

GLVFORVH SULYLOHJHG LQIRUPDWLRQ, EuW , QHHG yRu WR 

EDODQFH WKH LQIRUPDWLRQ EHIRUH PH, LI QHFHVVDUy, LI 

DSSOLFDEOH. 

06. 9$/E1C,$:  7KDQN yRu, yRuU HRQRU.

YRuU HRQRU, GuH WR WKH DOOHJDWLRQV PDGH Ey 

0U. CODUNH, , EHOLHYH WKDW LQ DQG RI LWVHOI LV DQ LQQDWH 

FRQIOLFW, EuW IRU FRuUW -- IRU WKH FRuUW'V uQGHUVWDQGLQJ, 

0U. CODUNH KDG -- wDV SUHVHQW DW DQ 06C wKHUH wH KDG 

UHSUHVHQWDWLRQ IURP RuU RIILFH, WDONHG wLWK KLP DERuW KLV 

FDVH, JR RYHU WKH QHJRWLDWLRQV.  $W WKDW WLPH, wH VHW WKH 

SUHOLPLQDUy KHDULQJ.  

HH LV FRUUHFW WKH DWWRUQHy wKR wDV FRYHULQJ WKH 

SUHOLPLQDUy KHDULQJ wHQW DQG YLVLWHG KLP DW WKH MDLO 

SULRU WR VLJQLQJ WKH wDLYHU RI WKH SUHOLPLQDUy -- RU RI 

DSSHDUDQFH DW SUHOLPLQDUy KHDULQJ.  

7KH GDy RI SUHOLPLQDUy KHDULQJ WKHUH wDV DOVR DQ 

DWWRUQHy SUHVHQW IURP RuU RIILFH wKR wDV SUHSDUHG WR JR 

IRUwDUG.  0y uQGHUVWDQGLQJ wDV WKH 6WDWH KDG WKHLU 
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**  SUNSHINE LITI*ATION  **

�

wLWQHVVHV WKDW WKHy QHHGHG WKDW GDy WR JR IRUwDUG wLWK 

SUHOLPLQDUy KHDULQJ, QHJRWLDWLRQV wHUH PDGH, wHUH 

SUHVHQWHG WR 0U. CODUNH.  

7KH RQOy LQIRUPDWLRQ , KDYH DERuW D OLQHuS LV WKDW 

0U. CODUNH KDG wDQWHG RQH, UHTuHVWHG RQH; wKHUHDV, RuU 

RIILFH LQIRUPHG KLP WKDW LI KH'V wRUULHG DERuW 

LGHQWLILFDWLRQ DW SUHOLPLQDUy KHDULQJ, WKDW WKHUH'V D wDy 

WR JR IRUwDUG DQG WKDW'V wLWK WKH wDLYHU RI SUHOLPLQDUy 

KHDULQJ.  7KHUH wDV QR -- QR OLQHuS GRQH Ey WKH SROLFH 

RIILFHUV.  :H GRQ'W -- , GRQ'W NQRw RI D WLPH wKHUH wH 

UHTuHVW RQH EH GRQH.  

HRwHYHU, KH wDV UHSUHVHQWHG DW WKH SUHOLPLQDUy 

KHDULQJ, LW JRW wDLYHG uS WR 'LVWULFW CRuUW.  $W WKDW 

WLPH, LW wDV VHW IRU DUUDLJQPHQW.  , EHOLHYH DQRWKHU 

UHSUHVHQWDWLRQ -- DQRWKHU DWWRUQHy wDV SUHVHQW IURP RuU 

RIILFH WR UHSUHVHQW 0U. CODUNH, wHQW RYHU WKH *uLOWy 3OHD 

0HPRUDQGuP.  

HH wDQWHG WR NQRw LI wH FRuOG GR IuUWKHU 

QHJRWLDWLRQV, VR WKH DUUDLJQPHQW JRW FRQWLQuHG.  :H 

UHDFKHG RuW WR WKH 'LVWULFW $WWRUQHy.  7KH 'LVWULFW 

$WWRUQHy LQIRUPHG uV WKDW WKHy DUH QRW -- WKHy'UH QRW 

JRLQJ WR EuGJH IURP WKHLU QHJRWLDWLRQV; WKDW WKHy wHUH 

SUHSDUHG DW SUHOLPLQDUy KHDULQJ WR JR IRUwDUG wLWK WKHLU 

wLWQHVVHV, DQG WKDW WKHy FRuOG OHJDOOy KDYH SURFHHGHG 
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**  SUNSHINE LITI*ATION  **

�

wLWK D KDELWuDO RU EuUJODUy VHFRQG, WKHy KDG EHOLHYHG DW 

WKDW WLPH.

7KHQ wH GLG FRPH WR DUUDLJQPHQW.  , EHOLHYH LW wDV 

KHOG LQ DQRWKHU GHSDUWPHQW WKDW wDV FRYHULQJ IRU WKLV 

GHSDUWPHQW WKDW GDy.  , wDV SUHVHQW.  , wHQW RYHU WKH 

*uLOWy 3OHD 0HPRUDQGuP.  , DWWHPSWHG WR DQVwHU 

0U. CODUNH'V TuHVWLRQV SULRU.  , KDG VHW uS DQ L:HE wLWK 

KLP.  HH KDG IuUWKHU TuHVWLRQV WKDW PRUQLQJ.  , WULHG WR 

DQVwHU WKRVH TuHVWLRQV.  

:KHQ wH wHUH EHIRUH WKH MuGJH, , FRQILUPHG wKHWKHU 

KH wDQWHG WR JR IRUwDUG RU LI KH wDQWHG WR -- RU LI KH 

wDQWHG WR DVN IRU DQRWKHU FRQWLQuDQFH WR JLYH PH WLPH WR 

DQVwHU KLV TuHVWLRQV WR VDWLVIDFWLRQ.  HH LQIRUPHG PH KH 

wDQWHG WR JR IRUwDUG DQG DW WKDW SRLQW wH wHQW WKURuJK 

wLWK KLV HQWUy RI SOHD. 

7HE C2857:  :DV D YLGHR SURGuFHG DIWHU WKH wDLYHU 

DQG GLG WKH YLGHR FRQWDLQ DQy HxFuOSDWRUy YDOuH?  

06. 9$/E1C,$:  YRuU HRQRU, , EHOLHYH WKDW WKH 

YLGHR wDV SURYLGHG SULRU WR WKH SUHOLPLQDUy KHDULQJ.  :H 

GLG UHYLHw LW LQ RuU RIILFH.  , wDVQ'W WKH DWWRUQHy 

FRYHULQJ EuW wH KDYH QRWHV RI LW.  -uVW NQRwLQJ Py RIILFH 

DQG WKH DWWRUQHyV WKDW FRYHUHG, , NQRw WKDW -- DFWuDOOy , 

FDQ'W VSHDN EHFDuVH , wDVQ'W WKHUH, KRwHYHU, WKHUH DUH 

QRWHV WKDW LW'V EHHQ UHYLHwHG.  0y uQGHUVWDQGLQJ LV WKDW 
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**  SUNSHINE LITI*ATION  **

��

WKRVH QRWHV wRuOG KDYH EHHQ SUHVHQWHG WR 0U. CODUNH 

EHIRUH WKH SUHOLPLQDUy KHDULQJ. 

7HE C2857:  :KDW LV yRuU uQGHUVWDQGLQJ RI wKDW WKH 

YLGHR GHSLFWV?  

06. 9$/E1C,$:  YRuU HRQRU, , FDQ'W QHFHVVDULOy VDy 

WKDW LW KDV HxFuOSDWRUy HYLGHQFH.  ,W GHSLFWV DQ 

LQGLYLGuDO JRLQJ LQ DQG UHDFKLQJ WKHLU KDQG LQWR D MDU 

DQG WKHQ OHDYLQJ. 

7HE C2857:  $QG KRw wDV 0U. CODUNH DUUHVWHG DIWHU 

WKH IDFW?  

06. 9$/E1C,$:  YRuU HRQRU, Py uQGHUVWDQGLQJ LV 

WKDW D wLWQHVV KDG IROORwHG KLP.  7KHy JRW LQWR DQ 

DOWHUFDWLRQ.  7KH wLWQHVV DFWuDOOy URuJKHG uS 0U. CODUNH.  

$QG , EHOLHYH WKH SROLFH RIILFHUV wHUH RQ VFHQH DIWHU 

WKDW -- RU DW WKDW SRLQW. 

7HE C2857:  7KH DOOHJDWLRQ RI D FRQIOLFW RU 

FRHUFLRQ RQ LWV RwQ LV LQVuIILFLHQW.  HRw wRuOG yRu 

GHVFULEH WKH UHODWLRQVKLS EHWwHHQ yRu DQG 0U. CODUNH -- 

WKH wRUNLQJ SURIHVVLRQDO UHODWLRQVKLS EHWwHHQ yRu DQG 0U. 

CODUNH?  

06. 9$/E1C,$:  YRuU HRQRU, , EHOLHYH WKDW DW WLPHV 

LW FDQ EH GLIILFuOW LQ WHUPV RI FRPPuQLFDWLRQ.  , GR WUy 

WR UHVSRQG DQG WR FRPPuQLFDWH wLWK KLP.  , GRQ'W -- , 

uQGHUVWDQG LI FOLHQWV WKLQN WKDW wH GRQ'W UHVSRQG TuLFN 
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**  SUNSHINE LITI*ATION  **

��

HQRuJK, WKDW wH GRQ'W -- VRPHWLPHV , KDYH WR JLYH DQVwHUV 

WKDW WKHy GRQ'W OLNH WR KHDU, DQG , -- , GRQ'W NQRw, yRuU 

HRQRU, LI WKDW'V VuIILFLHQW RU LI yRu wDQW PRUH 

LQIRUPDWLRQ. 

7HE C2857:  $UH yRu DEOH WR UHVSRQG LQ D FLYLO DQG 

SURIHVVLRQDO PDQQHU WR 0U. CODUNH?  

06. 9$/E1C,$:  YHV, yRuU HRQRU. 

7HE C2857:  HDYH WKHUH HYHU EHHQ DQy HYHQWV LQ 

wKLFK WKHUH'V EHHQ KRVWLOLWy RU QDPH FDOOLQJ RU -- 

06. 9$/E1C,$:  1R, yRuU HRQRU. 

7HE C2857:  -- GLVUuSWLYH wRUGV?  

06. 9$/E1C,$:  1R, yRuU HRQRU.  0U. CODUNH KDV 

EHHQ -- KDV QHYHU SHUVRQDOOy DWWDFNHG PH DV DQ 

LQGLYLGuDO.  7KHUH'V EHHQ QR QDPH FDOOLQJ, QR -- QRWKLQJ 

WKDW , wRuOG WDNH SHUVRQDOOy.  

:KHQ , LQGLFDWHG WKDW , EHOLHYHG WKH DOOHJDWLRQV 

RI FRHUFLRQ DUH DQ LQQDWH FRQIOLFW LV LQ WKH VHQVH WKDW 

WKHVH DUH DOOHJDWLRQV DQG DQ LVVuH WKDW , EHOLHYH VKRuOG 

EH DVVHVVHG; KRwHYHU, IRU uV WR UHSUHVHQW WKDW PDWWHU WR 

JR IRUwDUG, , EHOLHYH WKHUH'V DQ LQQDWH FRQIOLFW.  , 

FRuOG DSSURDFK LW SURIHVVLRQDOOy EuW -- 

7HE C2857:  $ FRQIOLFW LVQ'W FUHDWHG MuVW EHFDuVH 

KH GRHVQ'W OLNH yRu RU wDQW yRuU UHSUHVHQWDWLRQ. 

06. 9$/E1C,$:  1R, yRuU HRQRU.  , JuHVV ,'P 
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**  SUNSHINE LITI*ATION  **

��

UHIHUULQJ WR WKH DOOHJDWLRQV RI FRHUFLRQ Ey Py RIILFH DQG 

DWWRUQHyV LQ Py RIILFH.  2EYLRuVOy ,'P GHQyLQJ WKDW WKDW 

RFFuUUHG. 

7HE C2857:  :KR wHUH WKH DWWRUQHyV wKR UHSUHVHQWHG 

KLP LQ WKH -uVWLFH CRuUW?  

06. 9$/E1C,$:  , EHOLHYH 0V. 3uVLFK KDG DW WKH 

RULJLQDO 06C DQG 0V. BHUWVFKy KDG DW WKH SUHOLPLQDUy 

wDLYHU. 

7HE C2857:  ,I , DSSRLQWHG yRu DV D VWDQGEy 

FRuQVHO, FRuOG yRu UHVSRQG SURIHVVLRQDOOy DQG FLYLOOy WR 

0U. CODUNH'V TuHVWLRQV?  

06. 9$/E1C,$:  , FRuOG, yRuU HRQRU.  2QH 

FRQFHUQ -- , GRQ'W NQRw LI WKLV LV DSSURSULDWH WR EULQJ 

uS DW WKLV WLPH, SOHDVH OHW PH NQRw, EuW LV -- DV VWDQGEy 

FRuQVHO, ,'P WKHUH WR KHOS DQG FRPPuQLFDWH DV UHTuLUHG.  

HRwHYHU, HYHQ DV FRuQVHO ,'YH IHOW WUHDWHG OLNH D ODw 

FOHUN RU D VHFUHWDUy, QRW DV DQ DWWRUQHy, VR 0U. CODUNH 

UHTuHVWLQJ PH WR GR VWuII RuWVLGH RI -- 

7HE C2857:  YRu GRQ'W KDYH WR GR DQy RI WKDW 

VWuII. 

06. 9$/E1C,$:  CRUUHFW, yRuU HRQRU.  6R DV ORQJ DV 

KH uQGHUVWDQGV DV VWDQGEy FRuQVHO ,'P QRW WKHUH WR -- 

7HE C2857:  YRu DUH DYDLODEOH WR VKDUH yRuU 

HxSHUWLVH, QRW WR PDNH FRSLHV IRU KLP. 

JA 077



�

�

�

�

�

�

�

�

�

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

**  SUNSHINE LITI*ATION  **

��

06. 9$/E1C,$:  YHV. 

7HE C2857:  $OO ULJKW.  ,'YH KHDUG HYHUyWKLQJ , 

QHHG WR KHDU.  'RHV DQyERGy HOVH IHHO , PLVVHG VRPHWKLQJ 

EHIRUH , FORVH WKLV VHVVLRQ?  

06. 9$/E1C,$:  , GR QRW, yRuU HRQRU. 

7HE C2857:  0U. CODUNH?  

7HE 'E)E1'$17:  YHV, , wRuOG.  , wDV FRQFHUQHG 

DERuW WKH 13 SULRU FRQYLFWLRQV WKDW WKHy DOOHJH , KDYH, 

DQG , DVNHG WKH DWWRUQHy RI UHFRUG LI WKHy FDQ UHDFK RuW 

WR /$ CRuQWy EHFDuVH /$ CRuQWy SDVVHG D ODw RU WKH 

LQLWLDWLYH 3URSRVLWLRQ 47 wKLFK DOORwV LQGLYLGuDOV wKR 

GLGQ'W KDYH D VHULRuV RU YLROHQW IHORQy WR KDYH WKDW 

IHORQy FRQYLFWLRQ UHGuFHG WR D PLVGHPHDQRU. 

7HE C2857:  ,'P IDPLOLDU wLWK LW. 

7HE 'E)E1'$17:  2NDy.  , IDOO LQWR WKDW.  , GRQ'W 

KDYH 13 SULRU FRQYLFWLRQV.  

6HFRQGOy, , DVNHG WKH DWWRUQHy RI UHFRUG WR 

FRQWDFW /$ 3uEOLF 'HIHQGHU'V 2IILFH WR JHW WKRVH UHFRUGV; 

VKH WROG PH WKDW , VKRuOG GR LW PyVHOI. 

7HE C2857:  :KDW?  

7HE 'E)E1'$17:  , VKRuOG GR LW PyVHOI.  7KDW'V LQ 

DQ H-PDLO.  

$OVR LQ DQ H-PDLO RQ 10/13/19 , DVNHG wKy wDVQ'W , 

UHSUHVHQWHG DW WKH ILUVW DSSHDUDQFH, LQ WKH 5HQR -uVWLFH 
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**  SUNSHINE LITI*ATION  **

��

CRuUW?  $QG WKH DWWRUQHy RI UHFRUG VDLG, VRPHRQH VKRuOG 

KDYH EHHQ WKHUH WR UHSUHVHQW PH, EuW WKHUH wDV QR RQH 

WKHUH.  

2Q 9/27/19, , DVNHG WKH DWWRUQHy RI UHFRUG WR KHOS 

PH wLWK Py 36,.  6KH VDLG VKH wRuOG EuW , QHYHU JRW KHOS, 

VR , wDONHG WKURuJK WKH 36, LQWHUYLHw DQG , LQFULPLQDWHG 

PyVHOI.

2Q 8/26 VKH VDLG VKH KDG UHFHLYHG Py NLWHV DQG VKH 

wRuOG VHW uS DQ L:HE DQG wH WDON DERuW WKH TuHVWLRQV , 

KDG DERuW WKH 36,, WKDW QHYHU KDSSHQHG.  6R ,'P VLWWLQJ 

LQ IURQW RI DQ LQWHUYLHw wLWK SUREDWLRQ DQG SDUROH DQG 

WKH ILUVW TuHVWLRQ VKH DVNHG PH LV DERuW Py SULRU 

FRQYLFWLRQV.  $QG VKH DOVR VDLG WKDW LI , GLG QRW 

FRRSHUDWH wLWK KHU, WKDW VKH wRuOG UHSRUW PH WR WKH 

MuGJH.

6R ,'P VLWWLQJ -- ,'P MuVW -- ,'P MuVW -- , GRQ'W 

NQRw wKLFK wDy WR WuUQ EHFDuVH , KDYH QR wDy -- ,'P GRLQJ 

Py EHVW QRw wLWK wKDW , KDYH, EuW DV , VWDQG QRw, , 

GRQ'W -- LW'V OLNH WKH PDQGDWRUy VWDWuV FRQIHUHQFH LQ 

SDUWLFuODU, ,'YH UHDG LW DQG , uQGHUVWDQG wKDW LW VDyV.  

,W'V D PDQGDWRUy VWDWuV FRQIHUHQFH 2001, DQG LW wDV 

LVVuHG Ey WKH 6uSUHPH CRuUW LQ 1HYDGD.  BuW WKH 5HQR 

-uVWLFH CRuUW, WKH PDQGDWRUy VWDWuV FRQIHUHQFH, WKH wDy 

LW'V wULWWHQ, VDyV , KDYH D ULJKW WR EH VLWWLQJ GRwQ wLWK 
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**  SUNSHINE LITI*ATION  **

��

Py DWWRUQHy, DORQJ wLWK D UHSUHVHQWDWLYH RI WKH 'LVWULFW 

$WWRUQHy, DORQJ wLWK GLVFRYHUy DQG DQy wLWQHVVHV 

DYDLODEOH.  2NDy.  7KDW GLGQ'W KDSSHQ, EuW , JHW D OHWWHU 

LQ WKH PDLO IURP WKH FRuQVHO REYLRuVOy VDyLQJ EULQJ DOO 

yRuU wLWQHVVHV WKDW yRu PDy EHOLHYH WKDW FRuOG KHOS yRu 

LQ yRuU FDVH, EuW wKHQ yRu JHW WKHUH, WKH PDQGDWRUy 

VWDWuV FRQIHUHQFH DOUHDGy WRRN SODFH.  6R ,'P UHDOOy 

FRQIuVHG DERuW WKH SURFHGuUHV DQG WKH wDy WKHy wHUH 

DSSOLHG WR PH.  $QG WKHQ LI , KDG DQ RSSRUWuQLWy WR GR LW 

DOO RYHU DJDLQ, WKDW wRuOGQ'W KDSSHQ. 

7HE C2857:  ,'YH JLYHQ yRu VuIILFLHQW WLPH, ,'YH 

OLVWHQHG FDUHIuOOy, DQG , wLOO QRw LQYLWH 

0V. 1RUWKLQJWRQ, WKH 6WDWH'V DWWRUQHy LQ.  

:RuOG yRu JUDE KHU, SOHDVH?  

06. 9$/E1C,$:  0V. 1RUWKLQJWRQ, yRuU HRQRU?  

7HE C2857:  ,'G OLNH 0V. 1RUGYLJ WR -- 

06. 9$/E1C,$:  2K, 0V. 1RUGYLJ.  2K, yHDK. 

7HE C2857:  , GLGQ'W wDQW 'HSuWy CRVV WR OHDYH WKH 

FRuUWURRP. 

* * * * *
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**  SUNSHINE LITI*ATION  **

��

67$7E 2) 1E9$'$       ) 
                      )  VV. 
C2817Y 2) :$6H2E      ) 

 

              ,, E5,1 7. )E55E772, DQ 2IILFLDO 5HSRUWHU 

RI WKH 6HFRQG -uGLFLDO 'LVWULFW CRuUW RI WKH 6WDWH RI 

1HYDGD, LQ DQG IRU WKH CRuQWy RI :DVKRH, '2 HE5EBY 

CE57,)Y: 

              7KDW , wDV SUHVHQW LQ 'HSDUWPHQW 1R. 15 RI 

WKH DERYH-HQWLWOHG CRuUW RQ :E'1E6'$Y, 2C72BE5 235', 

2019, DQG WRRN YHUEDWLP VWHQRWySH QRWHV RI WKH 

SURFHHGLQJV KDG uSRQ WKH PDWWHU FDSWLRQHG wLWKLQ, DQG 

WKHUHDIWHU WUDQVFULEHG WKHP LQWR WySHwULWLQJ DV KHUHLQ 

DSSHDUV; 

              7KDW WKH IRUHJRLQJ WUDQVFULSW LV D IuOO, 

WUuH DQG FRUUHFW WUDQVFULSWLRQ RI Py VWHQRWySH QRWHV RI 

VDLG SURFHHGLQJV.

7KDW , DP QRW UHODWHG WR RU HPSORyHG Ey DQy 

SDUWLHV RU DWWRUQHyV KHUHLQ, QRU ILQDQFLDOOy LQWHUHVWHG 

LQ WKH RuWFRPH RI WKHVH SURFHHGLQJV.

  

'$7E':  7KLV 2QG GDy RI $SULO, 2020.

               /V/ EULQ 7. )HUUHWWR  
                           BBBBBBBBBBBBBBBBBBBBBBBBBBB  
                           E5,1 7. )E55E772, CC5 #281 
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CODE  

Christopher J. Hicks 

#7747 

One South Sierra Street 

Reno, NV 89501 

(775) 328-3200  

Attorney for Plaintiff 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

IN AND FOR THE COUNTY OF WASHOE. 

* * * 

THE STATE OF NEVADA, 

Plaintiff, Case No: CR19-1352 

v. Dept: D15 

 

ANTHONY CLARKE,  

 

Defendant 

____________________________________/ 

 

OPPOSITION TO DEFENDANT’S MOTION TO WITHDRAW PLEA 
 

COMES NOW, the State of Nevada, by and through CHRISTOPHER J. 

HICKS, District Attorney of Washoe County, and MARIAH NORTHINGTON, 

Deputy District Attorney, and hereby opposes Defendant’s Motion to 

Withdraw Plea.  Said opposition is based upon the following points and 

authorities and all pleadings, papers and documents on file herein and 

any testimony taken at a hearing on the matter.  

/// 

/// 

/// 

/// 

/// 
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POINTS AND AUTHORITIES 

I. STATEMENT OF THE CASE 

This matter stems from the events that occurred on March 2, 

2019, when ANTHONY CLARKE (“Defendant”) entered the Taste of Chicago 

restaurant and stole the money out of the tip jar.  On March 4, 2019, 

Reno Justice Court found probable cause to hold the Defendant.  On 

March 5, 2019, the Criminal Complaint was filed, charging Burglary, a 

violation of NRS 205.060, a category B felony.   

On March 25, 2019, the Defendant failed to appear for the 

Mandatory Status Conference (“MSC”), and a Bench Warrant was issued.  

On July 12, 2019, that Bench Warrant was executed, and an MSC was set 

for July 18, 2019.  At that MSC, the defense set this matter for a 

Preliminary Hearing for August 1, 2019.  On July 31, 2019, the 

defense a Notice of Waiver of Appearance for Preliminary Hearing, 

pursuant to NRS 178.388 and State vs. Sargent, 122 Nev. 210, 128 P.3d 

1052 (2006), waving the Defendant’s right to be present at the 

Preliminary Hearing.  On August 1, 2019, the Defendant executed a 

Preliminary Hearing Waiver.  Pursuant to negotiations, the Defendant 

was to plead to Burglary and the parties would jointly recommend a 

sentence of 12 to 36 months in the Nevada Department of Corrections. 

The Information and Waiver were filed in District Court on 

August 6, 2019.  The initial Arraignment was held on August 14, 2019, 

at which time the Defendant requested a one-week continuance.  At the 

August 21, 2019 Arraignment, the Defendant was canvassed by the Court 

and entered his guilty plea.  The Defendant signed the Guilty Plea 

Memorandum on August 21, 2019. 
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Sentencing was set for October 7, 2019.  At the October 7, 2019 

Sentencing hearing, the Defendant indicated he wanted a Young 

Hearing.  Defense counsel requested a one-week continuance to allow 

further discussion with the Defendant.  Sentencing was continued to 

October 14, 2019.  On October 11, 2019, defense counsel filed a 

Motion for Self-Representation and a Motion for Young Hearing.  On 

October 14, 2019, the Court set a Young Hearing on October 23, 2019.  

At the October 23, 2019 hearing, the Court executed a Faretta 

canvass, and then held a closed Young Hearing.  The Court then filed 

its Order on October 24, 2019, granting the Defendant’s request to 

represent himself.  The Court’s Order then instructed that any Motion 

seeking to withdraw his guilty plea must be filed no later than 

November 1, 2019.  On November 1, 2019, the Defendant filed the 

following documents: Motion to Withdraw Guilty Plea, Motion to 

Dismiss Case, Motion for Discovery, and Petition for Writ of Habeas 

Corpus Ad Testificandum. 

II. ARGUMENT 

NRS 176.165 allows a Defendant to withdraw a plea of guilty 

prior to the imposition of sentence.  A District Court’s ruling on a 

motion to set aside a guilty plea is discretionary and will not be 

reversed absent a clear abuse of discretion. Bryant v. State, 102 

Nev. 268, 272, 721 P.2d 364, 368 (1986); Wilson v. State, 99 Nev. 

362, 664 P.2d 328 (1983).  The Nevada Supreme Court has changed its 

rulings over the years regarding exactly what the Court can consider 

when determining whether to allow a Defendant to withdraw a guilty plea 

prior to sentencing.  The law has been, since 1969, that the Court may 
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grant such a motion “where for any substantial reason the granting of 

the privilege seems ‘fair and just’.” State v. Second Judicial District 

Court, 85 Nev. 381, 455 P.2d 923 (1969).  

However, the inquiry into what is “fair and just” has change over 

time.   In Crawford v. State, 117 Nev. 718, 30 P.3d 1123 (2001), the 

Nevada Supreme Court focused on ‘fair and just’ in the context of 

whether the plea was knowing, intelligent and voluntary.  In 2015, the 

Nevada Supreme Court abrogated their decision in Crawford in Stevenson 

v. State, 131 Nev. Adv. Op. 61, 354 P.3d 1277, (2015).  In Stevenson, 

the Nevada Supreme Court stated that they were disavowing Crawford’s 

exclusive focus on the validity of the entry of a plea and found that a 

court should consider the totality of the circumstances to determine 

whether permitting withdrawal of a guilty plea before sentencing would 

be fair and just. 

a. DEFENDANT VOLUNTARILY, KNOWINGLY, AND INTELLIGENTLY ENTERED 

HIS GUILTY PLEA, AND THERE IS NO SUBSTANTIAL FAIR OR JUST 

REASON TO ALLOW WITHDRAWAL OF HIS GUILTY PLEA 

The Defendant’s contention is that he was misled by his attorney.  

The Defendant asserts that his attorney promised him a line-up that 

would occur prior to or at the time of the Preliminary Hearing.  The 

Defendant further asserts that on August 1, 2019, he was transported to 

the hallway next to a courtroom in the Reno Justice Court, and was told 

by his attorney that he was identified in that hallway in a lineup, and 

that is the only reason he signed the Preliminary Hearing Waiver.  

Then, in the Declaration attached to the Motion, the Defendant asserts 

that on March 2, 2019, he did enter the Taste of Chicago restaurant, 
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but only stole the money from the tip jar as retaliation after being 

purportedly offended by a customer in the store.   

The State would like to note certain irregularities in the 

Defendant’s Motion.  First, in the Reno Justice Court, in-custody 

Defendants are never taken into the hallways.  They are transported 

from the cells directly to the courtrooms via sally ports.  As such, 

the State is unsure how this allegedly fabricated hallway line up 

actually occurred.  Additionally, the State is unsure why a line up 

would have been promised or even requested, given that in his own 

Declaration, the Defendant contends his only dispute with the charge is 

that he did not form the intent to steal the money until after he was 

offended by a customer in the store.  Therefore, given the facts of the 

charge and the Defendant’s own statements, the State cannot see any 

potential relevance of a line up. 

b. DEFENDANT FAILS TO DEMONSTRATE HIS COUNSEL WAS INEFFECTIVE 

It seems to the State that the Defendant’s Motion might be based 

upon an assertion of ineffective assistance of counsel.  The Nevada 

Supreme Court addressed the issue of ineffective assistance of counsel 

as a basis to withdraw a guilty plea in Molina v. State, 120 Nev. 185, 

87 P.3d 533 (2004) in which the court stated: 

The question of whether a criminal defendant has 

received ineffective assistance of counsel presents 

mixed questions of law and fact, and is subject to 

independent review.  We review claims of ineffective 

assistance of counsel under the two-part test set 

forth in Strickland v. Washington. (citations 

omitted).  Under Strickland, the defendant must 

demonstrate that his counsel’s performance was 

deficient, i.e. it fell below an objective standard 

of reasonableness, and that the deficient 
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performance prejudiced the defense.  However, in 

order to eliminate the distorting effects of 

hindsight, courts indulge in a strong presumption 

that counsel’s representation falls within the broad 

range of reasonable assistance.  Id at 190.  

 

In Molina the Defendant based his motion to withdraw his guilty 

plea on the fact that he only met with his defense counsel once, 

that they only discussed the evidence the evening before trial, and 

that his defense counsel failed to adequately discuss the options of 

proceeding to trial and failed to provide a defense.  At a hearing 

on the matter, the defense attorney testified to the communications 

with Molina regarding all of his allegations.  The defense attorney 

testified that he discussed the lack of a defense and that the 

State’s offer was the best he could obtain, and that it was Molina 

who decided it was in his best interest to accept the plea 

agreement.  The defense attorney then went over the plea agreement 

and all of its consequences with Molina prior to the plea.    

Upon review of Molina, the Nevada Supreme Court upheld the 

denial of the motion to withdraw his guilty plea, finding that the 

District Court carefully canvassed Molina on his understanding of 

the proceedings, the nature of the charges, and the possible 

penalties, and the fact that Molina signed a plea agreement 

memorializing the negotiations and manifested an understanding of 

its terms.  Also, during the canvass of the defendant, he 

affirmatively admitted his guilt in connection with the charges and 

failed to demonstrate that his attorney’s performance was deficient 

under Strickland. Molina at 191.  
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In this case, the Defendant waived his preliminary hearing on 

August 1, 2019, with the understanding that he would enter a guilty 

plea to the charge of Burglary with a jointly recommended sentence 

of 12-36 months in the Nevada Department of Corrections.  At that 

point, the Defendant had the video surveillance from the restaurant 

and made the decision to accept plea negotiations.  Then on August 

21, 2019, the Defendant was carefully canvassed by this Court and 

admitted to committing the crime alleged with the intent alleged, 

and plead guilty, as reflected in this Court’s Minutes as well as 

the Guilty Plea Memorandum.  During this canvas, the Defendant 

admitted his guilt, acknowledged the negotiations, told the Court he 

was aware of the potential penalty, indicated he had sufficient time 

to speak to his counsel, and that he was satisfied with the 

representation of counsel.  This Court found that the Defendant’s 

plea was knowing, voluntary and intelligent. See Court Minutes. 

There is nothing in the record, or common knowledge, to support 

the Defendant’s contention that he was promised a line up in the 

hallway of the Reno Justice Court and was told that said line up 

occurred.  Further, there is nothing in the record to support his 

assertion that an alleged line up is what caused him to waive, given 

that the crime itself was captured on video surveillance and the 

Defendant himself concedes that he took that money.  Just like in 

the Molina case, the Defendant fails to set out reasonable, 

credible, or adequate grounds to illustrate that the performance of 

his attorney fell below an objective standard of reasonableness and 

that the deficient performance prejudiced the Defendant by allowing 
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him to enter a guilty plea to the crime committed with a joint 

recommendation of the minimum sentence.       

c. DEFENDANT’S POTENTIAL CLAIM OF FACTUAL INNOCENCE IS BELIED 

BY THE FACTS  

Although not addressed in the substantive portion of the 

Defendant’s Motion, in his Declaration he asserts that there is 

insufficient evidence to support a charge of Burglary because, 

according to the Defendant, he entered the restaurant, asked a 

customer if it was open, and when the customer allegedly offended 

him, he then stole the money out of the tip jar.  He bases this 

contention on the sole assertion that he had $377 dollars on his 

person when entering the restaurant.  However, that is not true. 

After leaving the restaurant with the tip money, the owner of 

the restaurant, Steve Peto, was able to stop the Defendant from 

getting away until police arrived.  After being detained by the 

police, a search of the Defendant’s person found a total of $35 

dollars, the $35 he stole from the tip jar.  Per booking records, 

the Defendant had $0 on his person when he was booked into the 

Washoe County Jail.  Thus, all the facts establish that, contrary to 

the Defendant’s contention, he had no money on him when he entered 

that restaurant.  Further, even if he did, the video surveillance 

shows the Defendant walking by the restaurant on the sidewalk, 

peering through the large windows, where it can clearly be seen 

there is no worker standing behind the counter and there is a tip 

jar full of cash.  After the Defendant walks in the front door of 

the restaurant, he walks up to the counter, stands next to the 
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customer, and as soon as the customer turns her head, he reaches in 

and steals the cash out of the tip jar.  This entire series of 

events, from the moment the Defendant walks into the restaurant 

until he has the tip money in hand, takes 7 seconds.  Although it is 

possible that the Defendant’s statement of events occurred, it is 

not probable, especially given the fact that the Defendant had no 

money on him when he entered that restaurant. 

The Nevada Supreme Court has established that withdrawal of a 

guilty plea may be warranted when there is a “credible claim of 

factual innocence and [a] lack of prejudice to the state.” Mitchell 

v. State, 109 Nev. 137, 141, 848 P.2d 1060, 1062 (1993).  In this 

case, there is no credibility to the Defendant’s self-serving 

declaration that there is insufficient evidence to support the 

Burglary charge. 

Additionally, the Defendant’s extensive criminal history reveals 

that he has been through the system on numerous prior occasions and 

understands the pressures of a pending criminal case.  The Court in 

Stevenson made the observation that, “Moreover, time constraints and 

pressure from interested parties exist in every criminal case and there 

is no indication in the record that their presence here prevented 

Stevenson from making a voluntary and intelligent choice among the 

options available.” Stevenson, supra at 1281.   That is exactly the 

case here.  The Defendant was presented with his options by his defense 

counsel, including the potential for the imposition of Habitual 

Criminal Treatment, and he chose to enter a plea with a joint 

recommendation of the minimum sentence.  The Defendant’s buyer’s 
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remorse is not a just and fair reason to allow him to withdraw his 

plea.   As pointed out in Stevenson, “The guilty plea is not a 

placeholder that reserves [a defendant’s] right to our criminal 

system’s incentives for acceptance of responsibility unless or until a 

preferable alternative later arises…[r]ather, it is a grave and solemn 

act, which is accepted only with care and discernment.”         

III. CONCLUSION 

Based on the totality of the circumstances as described above, 

ANTHONY CLARKE has failed to carry his burden to demonstrate that his 

plea was not voluntarily, intelligently and knowingly entered, and that 

it would be fair and just to allow him to withdraw his plea.  There has 

been no fair and just reason provided that is supported by any evidence 

which would allow the Defendant to withdraw from his guilty plea.  

Thus, the State asks the court to deny the Defendant’s Motion or, in 

the alternative, set the matter for an evidentiary hearing so that the 

Defendant can present evidence to meet his burden to demonstrate a fair 

and just reason to allow the withdrawal of his guilty plea. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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AFFIRMATION PURSUANT TO NRS 239B.030 

  The undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

  Dated this 8th day of November, 2019  

  CHRISTOPHER J. HICKS  

  District Attorney 

       Washoe County, Nevada 

 

 

  By: /s/ Mariah Northington  

  MARIAH NORTHINGTON 

  14247 

  DEPUTY DISTRICT ATTORNEY 
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CERTIFICATE OF MAILING 

  Pursuant to NRCP 5(b), I certify that I am an employee of 

the Washoe County District Attorney's Office and that, on this date, 

I deposited for mailing at Reno, Washoe County, Nevada, a true copy 

of the foregoing document, addressed to: 

 

Washoe County Detention Facility 

Anthony Clarke, Inmate #1910622 

911 Parr Blvd. 

Reno, NV 89512 

 

DATED this 8th day of November, 2019. 

 

       _/s/ Janelle Yost___ 

           JANELLE YOST 
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CODE  

Christopher J. Hicks 

#7747 

One South Sierra Street 

Reno, NV 89501 

(775) 328-3200  

Attorney for Plaintiff 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

IN AND FOR THE COUNTY OF WASHOE. 

* * * 

THE STATE OF NEVADA, 

Plaintiff, Case No: CR19-1352 

v. Dept: D15 

 

ANTHONY CLARKE,  

 

Defendant 

____________________________________/ 

 

STATE’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 
 

COMES NOW, the State of Nevada, by and through CHRISTOPHER J. 

HICKS, District Attorney of Washoe County, and MARIAH NORTHINGTON, 

Deputy District Attorney, and hereby opposes Defendant’s Motion to 

Dismiss.  Said opposition is based upon the following points and 

authorities and all pleadings, papers and documents on file herein and 

any testimony taken at a hearing on the matter.  

/// 

/// 

/// 

/// 

///   

F I L E D
Electronically
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Jacqueline Bryant
Clerk of the Court
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POINTS AND AUTHORITIES 

I. STATEMENT OF RELEVANT PROCEDURAL HISTORY 

This matter stems from the events that occurred on March 2, 

2019, when ANTHONY CLARKE (“Defendant”) entered the Taste of Chicago 

restaurant and stole the tip money out of the tip jar.  On March 4, 

2019, Judge Sullivan of Reno Justice Court found Probable Cause to 

hold the Defendant.  On March 5, 2019, the Defendant was charged via 

Criminal Complaint with Burglary, a violation of NRS 205.060, a 

category B felony.   

On March 25, 2019, the Defendant failed to appear for the 

Mandatory Status Conference (“MSC”), and a Bench Warrant was issued.  

On July 12, 2019, that Bench Warrant was executed, and an MSC was set 

for July 18, 2019.  At that MSC, the defense set this matter for a 

Preliminary Hearing for August 1, 2019.  On August 1, 2019, the 

Defendant executed a Preliminary Hearing Waiver.  Pursuant to 

negotiations, the Defendant was to plead guilty to Burglary and the 

parties would jointly recommend a sentence of 12 to 36 months in the 

Nevada Department of Corrections. 

The Information and Waiver were filed in District Court on 

August 6, 2019.  At the August 21, 2019 continued Arraignment, the 

Defendant was canvassed by the Court and entered his guilty plea.  

The Defendant signed the Guilty Plea Memorandum on August 21, 2019.  

Sentencing is currently scheduled on November 25, 2019.  On November 

1, 2019, the Defendant filed the following documents: Motion to 

Withdraw Guilty Plea, Motion to Dismiss Case, Motion for Discovery, 

and Petition for Writ of Habeas Corpus Ad Testificandum. 
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II. ARGUMENT 

The Defendant’s contention is that there is insufficient 

evidence to support the Burglary charge.  The State is unsure what 

procedural mechanism the Defendant’s Motion is based upon.  This 

matter did not proceed to a Preliminary Hearing due to the 

Defendant’s Waiver, and therefore there has not yet been an 

evidentiary based hearing in this matter to establish whether there 

is sufficient evidence to hold the Defendant for trial, given his 

acceptance of plea negotiations and subsequent guilty plea.  

Therefore, it would be the State’s position that this requested 

relief be denied at this time, or held in abeyance, until this Court 

rules on the Motion to Withdraw Guilty Plea, at which time the 

procedural posture of this case will be settled. 

III. CONCLUSION 

Based on the current procedural posture of this case, the State 

respectfully requests that this Motion be denied, or alternatively, 

that this Motion be held in abeyance pending this Court’s ruling on the 

Motion to Withdraw Plea. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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AFFIRMATION PURSUANT TO NRS 239B.030 

  The undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

  Dated this 8th day of November, 2019  

  CHRISTOPHER J. HICKS  

  District Attorney 

       Washoe County, Nevada 

 

 

  By: /s/ Mariah Northington  

  MARIAH NORTHINGTON 

  14247 

  DEPUTY DISTRICT ATTORNEY 
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CERTIFICATE OF MAILING 

  Pursuant to NRCP 5(b), I certify that I am an employee of 

the Washoe County District Attorney's Office and that, on this date, 

I deposited for mailing at Reno, Washoe County, Nevada, a true copy 

of the foregoing document, addressed to: 

 

Washoe County Detention Facility 

Anthony Clarke, Inmate #1910622 

911 Parr Blvd. 

Reno, NV 89512 

 

DATED this 8th day of November, 2019. 

 

       _/s/ Janelle Yost___ 

           JANELLE YOST 
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CODE  

Christopher J. Hicks 

#7747 

One South Sierra Street 

Reno, NV 89501 

(775) 328-3200  

Attorney for Plaintiff 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

IN AND FOR THE COUNTY OF WASHOE. 

* * * 

THE STATE OF NEVADA, 

Plaintiff, Case No: CR19-1352 

v. Dept: D15 

 

ANTHONY CLARKE,  

 

Defendant 

____________________________________/ 

 

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS CORPUS 
 

COMES NOW, the State of Nevada, by and through CHRISTOPHER J. 

HICKS, District Attorney of Washoe County, and MARIAH NORTHINGTON, 

Deputy District Attorney, and hereby responds to Defendant’s Petition 

for Writ of Habeas Corpus.  Said Response is based upon the following 

points and authorities and all pleadings, papers and documents on file 

herein and any testimony taken at a hearing on the matter.  
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POINTS AND AUTHORITIES 

I. STATEMENT OF RELEVANT PROCEDURAL HISTORY 

This matter stems from the events that occurred on March 2, 

2019, when ANTHONY CLARKE (“Defendant”) entered the Taste of Chicago 

restaurant and stole the tip money out of the tip jar.  On August 1, 

2019, the Defendant executed a Preliminary Hearing Waiver.  Pursuant 

to negotiations, the Defendant was to plead guilty to Burglary and 

the parties would jointly recommend a sentence of 12 to 36 months in 

the Nevada Department of Corrections.  The Information and Waiver 

were filed in District Court on August 6, 2019.  The initial 

Arraignment was held on August 14, 2019, at which time the Defendant 

requested a one-week continuance.  At the August 21, 2019 

Arraignment, the Defendant was canvassed by the Court and entered his 

guilty plea.  The Defendant signed the Guilty Plea Memorandum on 

August 21, 2019.  Sentencing is currently scheduled on November 25, 

2019.  On November 1, 2019, the Defendant filed several documents, 

including this Petition for Writ of Habeas Corpus Ad Testificandum. 

II. ARGUMENT 

NRS 34.700(1) provides, in pertinent part, that “…a pretrial 

petition for a writ of habeas corpus based on alleged lack of 

probable cause or otherwise challenging the court's right or 

jurisdiction to proceed to the trial of a criminal charge may not be 

considered unless…(a) The petition and all supporting documents are 

filed within 21 days after the first appearance of the accused in the 

district court….” (emphasis added). 

///   
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The Defendant had his first District Court appearance at his 

August 14, 2019 Arraignment, which was continued to August 21, 2019 

at the defense’s request.  Therefore, the Defendant had until 

September 4, 2019 to file a pretrial Petition for Writ of Habeas 

Corpus.  This filing, on November 1, 2019, is therefore barred. 

Further, procedurally, it is the State’s position that this 

Petition cannot be considered because, as demonstrated by the 

language of NRS 34.700, such pretrial Petitions are to be filed prior 

to the entry of the guilty plea and when a matter is set for a trial.  

There have not yet been any evidentiary based hearings in this case, 

given the Defendant’s waiver of his Preliminary Hearing.  Therefore, 

it would be the State’s position that this requested relief be denied 

at this time, or held in abeyance, until this Court rules on the 

Motion to Withdraw Guilty Plea.   

III. CONCLUSION 

Based on the current procedural posture of this case, the State 

respectfully requests that this Petition be denied as untimely pursuant 

to NRS 34.700, or alternatively, that this Petition be held in abeyance 

pending this Court’s ruling on the Motion to Withdraw Plea. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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AFFIRMATION PURSUANT TO NRS 239B.030 

  The undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

  Dated this 8th day of November, 2019  

  CHRISTOPHER J. HICKS  

  District Attorney 

       Washoe County, Nevada 

 

 

  By: /s/ Mariah Northington  

  MARIAH NORTHINGTON 

  14247 

  DEPUTY DISTRICT ATTORNEY 
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CERTIFICATE OF MAILING 

  Pursuant to NRCP 5(b), I certify that I am an employee of 

the Washoe County District Attorney's Office and that, on this date, 

I deposited for mailing at Reno, Washoe County, Nevada, a true copy 

of the foregoing document, addressed to: 

 

Washoe County Detention Facility 

Anthony Clarke, Inmate #1910622 

911 Parr Blvd. 

Reno, NV 89512 

 

DATED this 8th day of November, 2019. 

 

       _/s/ Janelle Yost___ 

           JANELLE YOST 
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CODE  

Christopher J. Hicks 

#7747 

One South Sierra Street 

Reno, NV 89501 

(775) 328-3200  

Attorney for Plaintiff 

 

 

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA, 

IN AND FOR THE COUNTY OF WASHOE. 

* * * 

THE STATE OF NEVADA, 

Plaintiff, Case No: CR19-1352 

v. Dept: D15 

 

ANTHONY CLARKE,  

 

Defendant 

____________________________________/ 

 

STATE’S RESPONSE TO DEFENDANT’S MOTION FOR DISCOVERY 
 

COMES NOW, the State of Nevada, by and through CHRISTOPHER J. 

HICKS, District Attorney of Washoe County, and MARIAH NORTHINGTON, 

Deputy District Attorney, and hereby responds Defendant’s Motion for 

Discovery.  Said response is based upon the following points and 

authorities and all pleadings, papers and documents on file herein and 

any testimony taken at a hearing on the matter.  

/// 

/// 

/// 

/// 

///   

F I L E D
Electronically
CR19-1352

2019-11-08 11:14:46 AM
Jacqueline Bryant
Clerk of the Court

Transaction # 7579842 : yviloria
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POINTS AND AUTHORITIES 

I. STATEMENT OF RELEVANT PROCEDURAL HISTORY 

This matter stems from the events that occurred on March 2, 

2019, when ANTHONY CLARKE (“Defendant”) entered the Taste of Chicago 

restaurant and stole the tip money out of the tip jar.  On August 1, 

2019, the Defendant executed a Preliminary Hearing Waiver.  Pursuant 

to negotiations, the Defendant was to plead guilty to Burglary and 

the parties would jointly recommend a sentence of 12 to 36 months in 

the Nevada Department of Corrections.  The Information and Waiver 

were filed in District Court on August 6, 2019.  The initial 

Arraignment was held on August 14, 2019, at which time the Defendant 

requested a one-week continuance.  At the August 21, 2019 

Arraignment, the Defendant was canvassed by the Court and entered his 

guilty plea.  The Defendant signed the Guilty Plea Memorandum on 

August 21, 2019.  Sentencing is currently scheduled on November 25, 

2019.  On November 1, 2019, the Defendant filed several documents, 

including this Motion for Discovery.  

II. ARGUMENT 

The State has provided discovery to Defendant in compliance with 

NRS 174.235 and Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963).   

To date, the following items have been discovered to the defense: 

Certified Copies of the Defendant’s Petit Larceny convictions, the 

Body Camera Footage from all responding Officers, the Probable Cause 

Sheet, the Police Report, the video surveillance from Taste of 

Chicago, the Evidence Release relating to the $35, and the Witness 

Statements of Katherine Tyrrell, Steve Peto, and Sheri Martinovich.  
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There has been no further evidence generated or received.  The State 

recognizes its continuing duty to disclose discovery.   

As to the Defendant’s specific requests, the State will address 

each of them below: 

1. Defendant’s request for the names of the prosecution’s witnesses 

for the August 1, 2019 Preliminary Hearing - The defense is 

aware of all the State’s witnesses from the Police Reports and 

Witness Statements, as well as the Witness List that is provided 

as part of the August 6, 2019 Information. 

2. Defendant’s request for the definition of Habitual Criminal 

other than NRS 207.010 – The State is unsure what evidence the 

Defendant is requesting. 

3. Defendant’s request for the body camera footage – All body 

camera footage was provided to the Defendant through his 

previously appointed counsel.  Given that the Defendant is now 

representing himself with the Public Defender’s Office as stand-

by counsel, the undersigned attorney is unsure, procedurally 

speaking, how the Defendant himself now views that evidence.  

The undersigned spoke with the Washoe County Jail, and they have 

indicated that is something the Defendant would have to 

facilitate with Jail Staff. 

4. Defendant’s request for the names of all the prosecution’s 

witnesses – Please see Item 1.   Defendant’s request for all 

exculpatory and impeachment evidence – The State is aware of its 

obligations under NRS 174.235 and Brady. 
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5. Defendant’s request for a “complete copy of the Mandatory Status 

Conference for Reno Justice Court” – The State is unsure what 

exactly the Defendant is requesting. 

III. CONCLUSION 

Due to the disclosure of all discovery in this case, as well as 

the fact that the State is aware of its duties pursuant to NRS 174.235 

and Brady, the State respectfully requests that this Motion be denied. 

 

 

AFFIRMATION PURSUANT TO NRS 239B.030 

  The undersigned does hereby affirm that the preceding 

document does not contain the social security number of any person. 

  Dated this 8th day of November, 2019  

  CHRISTOPHER J. HICKS  

  District Attorney 

       Washoe County, Nevada 

 

 

  By: /s/ Mariah Northington  

  MARIAH NORTHINGTON 

  14247 

  DEPUTY DISTRICT ATTORNEY 

  

JA 126



 

 

 

5  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

CERTIFICATE OF MAILING 

  Pursuant to NRCP 5(b), I certify that I am an employee of 

the Washoe County District Attorney's Office and that, on this date, 

I deposited for mailing at Reno, Washoe County, Nevada, a true copy 

of the foregoing document, addressed to: 

 

Washoe County Detention Facility 

Anthony Clarke, Inmate #1910622 

911 Parr Blvd. 

Reno, NV 89512 

 

DATED this 8th day of November, 2019. 

 

       _/s/ Janelle Yost___ 

           JANELLE YOST 
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**  SUNSHINE LITIGATION  **
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4185 
SUNSHINE LITIGATION 
151 Country Estates Circle
Reno, Nevada  89512
 
 
 
 
 
 
THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA 

IN AND FOR THE COUNTY OF WASHOE 
BEFORE THE HONORABLE DAVID N. HARDY, DISTRICT JUDGE 

-o0o-
 

STATE OF NEVADA,

           Plaintiff,

vs

ANTHONY CLARKE,

           Defendant.

:
:
:
:
:
:
:
:
:
:

Case No. CR19-1352

Dept. No. 15

=========================================================

TRANSCRIPT OF PROCEEDINGS 
 
 

SENTENCING 

 
MONDAY, NOVEMBER 25TH, 2019

Reno, Nevada 
 

 
Reported By:                  ERIN T. FERRETTO, CCR #281
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A P P E A R A N C E S 
 
 
 
 
 
 
FOR THE PLAINTIFF: MARIAH NORTHINGTON, ESQ.

Deputy District Attorney 
One South Sierra Street 
Reno, Nevada 

 
 

 
FOR THE DEFENDANT: In Pro Per 

ALSO PRESENT:  LORENA VALENCIA, ESQ.
                        Deputy Public Defender 

350 S. Center Street 
Reno, Nevada 

 

 
  
 

PAROLE AND PROBATION: ROBERT GLASS 

JA 145



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

**  SUNSHINE LITIGATION  **

3

-o0o- 

RENO, NEVADA, MONDAY, NOVEMBER 25TH, 2019, 11:10 A.M.

-o0o-

THE COURT:  We'll now turn to Mr. Clarke, 

CR19-1352.  

Ms. Valencia, if you'll actually pass the bar and 

just stand there --

MS. VALENCIA:  Okay. 

THE COURT:  -- versus standing next to the aisle.  

And you are not required to do or say anything, but if at 

any time Mr. Clarke wishes to consult with you privately, 

I will give that opportunity.

Mr. Clarke appears on his own behalf.  

I am so embarrassed -- 

MS. NORTHINGTON:  Ms. Northington. 

THE COURT:  I know, I'm looking at the notes, I 

didn't acknowledge you when I saw all the attorneys out 

there who were here and going off cases.  

So Ms. Northington is present.  You have read, 

Mr. Clarke and Ms. Northington, the order I entered 

denying the motion to withdraw the guilty plea.  It 

speaks for itself.  I have nothing else to say.  
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4

This is the time set for entry of judgment and 

imposition of sentence.

Mr. Clarke, have you had a chance to review the 

Presentence Investigation Report?  And, if so, do you 

have any corrections to make?  

MR. CLARKE:  Yes, I do, your Honor. 

THE COURT:  Please.  

MR. CLARKE:  May I pass this to you?  

THE COURT:  No, I don't want -- Deputy, just if 

you'll -- let's see -- I'm not going to tell you how to 

do your job.  

Hand it to Ms. Valencia, if you would please, 

Mr. Clarke.  

Ms. Valencia will hand it to Ms. Northington.

Is there a copy for me?  

MR. CLARKE:  No.  I don't have access to copy 

machines. 

THE COURT:  Tell me what it is, please. 

MR. CLARKE:  Correction of some of the facts found 

in the PSI report. 

THE COURT:  Okay. 

THE DEFENDANT:  And I pointed out a few things 

that I could under the time and -- 

MS. NORTHINGTON:  Your Honor, may I approach?  
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5

THE COURT:  Thank you. 

THE DEFENDANT:  First page -- give me a second to 

get it together here.  Give me a moment.  

It says I have 10 felony convictions.  I've never 

been convicted for 10 felonies in my life.  And I can 

point out a few things on page four.  

In 1977 -- they start from 1977, each one of these 

on page four, they have no case numbers at all.  

On page seven where it says 8/2/12 in Hawthorne, 

California, they counted them as felonies but they're 

misdemeanors.  

Also, on 5/18/13 it says first-degree burglary is 

a felony but there's no case number.  

The same thing applies up under that, it says 

4/12/15, disorderly conduct, there's no case number, a 

misdemeanor.

The same thing up under that shoplifting, 

misdemeanor, there's no case number.  

THE COURT:  So your position is that if there's no 

case number the crime did not occur?  

MR. CLARKE:  I'm saying it's not me. 

THE COURT:  Okay. 

THE DEFENDANT:  Also, if you look at page eight, 

each one of the Nevada convictions has case numbers.
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**  SUNSHINE LITIGATION  **

6

Page nine, they claim it's a felony but it was 

reduced to a misdemeanor; in fact, it was reduced to a 

gross misdemeanor. 

THE COURT:  Which one are you referring to, sir?  

THE DEFENDANT:  The Reno case number, CR16-1968 on 

page nine.

And on page ten, under CR17-1138, that's a 

misdemeanor -- wait.  Excuse me.  No, that's correct. 

THE COURT:  Okay. 

THE DEFENDANT:  Then you have the instant case, 

which is a CR19-1352.  

And the PSI report also indicates that I have 

47 -- 37 misdemeanors.  That's not true, your Honor.  I 

don't have 37 misdemeanors.

It also says I have prison 13 times.  I've only 

had one prison number and that's a C number back in 

California.  I've never had 13 convictions in prison.

At this point, your Honor, may I speak?  

THE COURT:  Yes, sir. 

THE DEFENDANT:  I'd like to invoke my right to 

counsel, Ms. Valencia. 

THE COURT:  No.  We're past that. 

THE DEFENDANT:  Okay. 

THE COURT:  We've gone past that.  And when I had 

JA 149



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

**  SUNSHINE LITIGATION  **

7

the Faretta canvass, I was very clear.  You may proceed 

on your own behalf as you requested. 

THE DEFENDANT:  Okay.  On page ten it says that I 

was arrested for following -- 

THE COURT:  Ms. Northington -- excuse me, sir -- 

Ms. Northington, are you aware of any authority which 

would compel me to reconstitute counsel simply upon his 

request?  

MS. NORTHINGTON:  No, your Honor. 

THE COURT:  Thank you. 

I should note that I believe that there is 

some either uninformed choices that we examined during 

the Faretta canvass or there's intentional gamesmanship, 

one of the two, and based upon the entirety of this 

record, his request for counsel at the moment of his 

sentencing will be denied. 

MS. NORTHINGTON:  Your Honor, if I may, I do 

remember at the Faretta canvass that occurred on 

October 23rd, and I believe you specifically indicated to 

him that should this matter proceed to sentencing today 

he would be proceeding in proper person and he 

acknowledged that at that time. 

THE COURT:  Thank you.

You may continue.  I want to hear from you but I 
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also want to create a record. 

THE DEFENDANT:  Okay.  Page ten of the PSI, it 

says that I was arrested for the following charges, was 

never convicted.  I have no recollection of any of that.  

And that's what I want to bring to the court's attention. 

THE COURT:  Thank you.

Anything else?  

THE DEFENDANT:  No, your Honor. 

THE COURT:  Do you have any comments about the 

underlying sentence -- or the sentence that you wish the 

court to impose?  

THE DEFENDANT:  Well, your Honor, I'd like to say 

that I admit to my guilt, I did it, I'm not trying to 

minimize what I did, but I'm -- I'm 60 years old and I 

have a drug problem.  And I understand that I must pay 

for my crime.  And I'm sincere here today and I've always 

been sincere.  

I took a few steps where I could at the county 

jail to enroll in classes.  I also contacted a few people 

that can possibly help me enroll.  I'm basically -- I'm 

willing to take my punishment, you know, straight out.  I 

did what I did.  And I'd like to apologize to the 

victims.  I'd like to apologize to my family, my 

children.  And I appreciate the court.  I submit it on 
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9

that. 

THE COURT:  You're very likeable. 

THE DEFENDANT:  I try my best.  It's my 

personality.  It's naturally like this.  This is not a 

fake.  I don't have to -- I don't have to fake.  

And I've never had a program.  I've never had a 

program.  I successfully completed one in Los Angeles 

County.  It was an outpatient program, I successfully 

completed it, and I'd like to try again if it's possible, 

you know.  I can even do five years' probation.  

Also, I have two jobs lined up.  I could verify 

those.  I do what I can do and I would love to have an 

opportunity to do it again. 

THE COURT:  In a moment, Ms. Northington, let me 

turn to the Division because I know you're bound -- well, 

I believe that you have negotiations which will govern 

your comments. 

MS. NORTHINGTON:  Yes, your Honor. 

THE COURT:  To the Division, Mr. Clarke has 

suggested that you got his Presentence Investigation 

Report wrong in many respects, do you have any response 

to him?  

MR. GLASS:  Your Honor, during -- on September 10, 

2019, when he was interviewed, he was presented his 
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**  SUNSHINE LITIGATION  **

10

Nevada criminal history.  Unfortunately, his California 

history was not presented and all his California cases 

were based off his NCIC record that we had.  And a lot of 

his offenses were -- didn't have any case numbers back 

from the 1970s to I think the 80s. 

THE COURT:  I think his first one was 1980. 

MR. GLASS:  And he had -- let's see.  I believe -- 

he had 1977 when he started. 

THE COURT:  Oh.  I thought I saw the rape charge 

in 1980.  Let me look to see if I missed -- 

MR. GLASS:  He's had -- 

THE COURT:  Oh.  I was looking at the wrong page.  

You're correct, 1977. 

MR. GLASS:  That's when it started, from May 1977, 

and most of those cases look like those cases -- 

THE COURT:  But you would confirm that this 

information was gleaned from the NCIC report?  

MR. GLASS:  Yes, your Honor.  Unfortunately, it's 

very difficult to get the case disposition from 

California.  Usually they incur charges when you're 

requesting documents and at this point the Division 

doesn't pay for court documents. 

THE COURT:  Okay.  Anything else?  

MR. GLASS:  Then he did participate in treatment, 
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looks like as stated on -- there was -- the court's 

indulgence -- it was a substance abuse treatment in 

Nevada for PCP and methamphetamine, but he did not 

complete it. 

THE COURT:  And so the Division is recommending  

36 to 96 months, which is more than what the attorneys 

negotiated.  Can you shed any light on why the 36-to-96?  

MR. GLASS:  From the recommendations, they are 

doing it based off the 10 felony convictions.

THE COURT:  So it's just a formula where the data 

is inputted -- I don't mean to say just inputted because 

not I'm implying anything wrong about it, but this was 

pushed through that matrix that you use and that's what 

the result was?  

MR. GLASS:  Correct, your Honor. 

THE COURT:  Ms. Clerk will cause this document to 

be admitted -- marked and admitted.  

Let me look at the next one.

There is a handwritten letter that I'd like to be 

admitted, Ms. Clerk, to include a ACCS form indicating 

five substance abuse treatment classes.

Ms. Northington?  

MS. NORTHINGTON:  Thank you, your Honor.  Very 

briefly.  
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As to the defendant's challenges to the PSI, I was 

unaware that he was going to make such challenges.  But 

while I was sitting here listening to it, I did review 

his NCIC from California and Nevada, and based on my very 

brief overview it seems to be consistent with what is 

reflected in the PSI regarding a criminal history dating 

back to 1977 with at least 10 felonies since.  

This case was negotiated to a joint recommendation 

of 12 to 36 months with Mr. Clarke's previous counsel, 

Ms. Valencia; that negotiation was based primarily on two 

balancing factors.  One is the defendant's egregious 

lifelong criminal history, which shows that since 1977 

he's either been committing crimes or in prison or about 

to commit crimes with the facts of this case.  He went 

into a store -- I'm sorry -- a restaurant and he stole 

$35. 

THE COURT:  So who negotiated the case on State's 

behalf?  

MS. NORTHINGTON:  I did. 

THE COURT:  Were you aware that he had 47 prior 

criminal convictions at the time of you negotiated this 

case?  

MS. NORTHINGTON:  I was aware that he had an 

extensive criminal history, but I was not aware of the 
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specifics.  The California criminal history is very 

difficult to read with how we run it, but I was aware 

that he did have an extensive criminal history. 

THE COURT:  I'm asking you, because you told me 

that there was this balance, what appears to be de 

minimis conduct in isolation with his a longitudinal 

criminal history --

MS. NORTHINGTON:  Yes. 

THE COURT:  -- and I'm glad you're here as the 

negotiating attorney, but the Division is asking that I 

remove him from our community because after 47 times it's 

just too many. 

MS. NORTHINGTON:  I understand, and I can 

understand why they gave that recommendation.  I respect 

their recommendation but it was negotiated due to the 

facts of the case.  It was $35.  The $35 was returned to 

the victim that night.  

The victims in this case are the Taste of Chicago 

restaurant and the store clerk that was working.  She has 

been notified of today; she did not want to be here 

today.  

It was primarily because of the facts of the case 

that we negotiated it for the sentence that we negotiated 

it for. 
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THE COURT:  You say the $35 was returned, but it 

was returned after the owner had chased him and tackled 

him, and then there was some person-to-person contact?  

MS. NORTHINGTON:  Yes. 

THE COURT:  It seems to me to be a dangerous set 

of ingredients. 

MS. NORTHINGTON:  I would agree with you, your 

Honor. 

THE COURT:  Anything else?  

MS. NORTHINGTON:  No, your Honor.  Thank you. 

THE COURT:  Thank you. 

THE DEFENDANT:  Yes, your Honor, may I speak?  

THE COURT:  Yes. 

THE DEFENDANT:  Specifically about the money being 

returned, Mr. Pito received the money from me as soon as 

I came out the door.  He didn't have to chase me.  Him 

and his customer came out -- first the customer came out 

and Mr. Pito came.  He asked for the money and I gave it 

back.  This is what the video shows.  

The witnesses testified in their own statement 

that -- I'm not trying to have a trial, I'm just bringing 

the facts to the court's attention that was not submitted 

into evidence -- the customer came out and then Mr. Pito 

came out, asked me for the money.  I gave him the money.  
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Not only did I give him that money, there was other money 

that was also -- I had over $600 on me.  When I left, 

350 -- 377, which I was booked into the county jail with, 

but the money was given back and they didn't have to 

fight me and none of that, because Mr. Pito gave a 

witness statement saying that he held me down and I 

refused to aggress towards him.  The money was already 

given back.

And there was another issue that I don't like -- 

that I'm going to bring to the court's attention.  There 

was more than Mr. Pito there -- it was him, one of his 

workers and a customer.  They were all on the scene when 

the police arrived.

And this is the last point I'd like to make.  I 

don't want to argue the case.  I admit to what I've done 

but it was a report of a fight that took place, not a 

report of a tip jar being tooken.  But when the police 

arrived, no one spoke about a fight.  The actual fact was 

that not only was money given back to him, money out of 

my pocket was also tooken.  I would say two-thirds, 

almost $400 tooken from me.  Again, I deserved it because 

of what I've done.  But that's all I'd like to say. 

THE COURT:  Thank you. 

THE DEFENDANT:  I'm kind of nervous. 
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THE COURT:  You're doing great. 

THE DEFENDANT:  Thank you. 

THE COURT:  It is the judgment of this court that 

Mr. Clarke be adjudicated guilty of the offense.  He will 

pay a $25 administrative assessment fee, a $3 DNA 

administrative assessment, an attorney's fee of $500.  

He is sentenced to a minimum of 28 months in the 

Nevada Department of Corrections, with a maximum of 

96 months.  That top tail is very important, because 

after 43 years of substantial criminal energy, not all of 

which are substantial crimes but there's been a pattern 

of just criminality, somebody needs to make the decision 

about whether our community continues to be imperiled.  

Now, I have just given you a sentence you don't 

like, I'm confident, but I meant what I said.  I've very 

much enjoyed having you in court, and watching and 

listening to you.  I think you have done well vindicating 

your own interests.  But it is time, Mr. Clarke, from my 

perspective, to remove you from our community so that we 

don't have these types of crimes occurring.

THE DEFENDANT:  May I ask a question, please?  

THE COURT:  Yes, sir. 

THE DEFENDANT:  What was that sentence again, your 

Honor?  
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THE COURT:  Ms. Clerk?  

THE CLERK:  28 -- 

THE COURT:  To 96?  

THE CLERK:  Correct. 

THE COURT:  28 to 96, which is less than the 

Division of Parole & Probation has recommended. 

THE DEFENDANT:  Okay.  Your Honor, thank you.  I'd 

like to submit a notice of appeal. 

THE COURT:  You do whatever you wish. 

THE CLERK:  Credit?  

THE COURT:  Yes.  Credit for time served, 

Ms. Clerk, I don't have -- here it is. 

MR. GLASS:  Yes, your Honor.  Credit for time 

served is 136 days. 

THE COURT:  136 days. 

Ms. Valencia, you can hand him a document.

MS. VALENCIA:  Yes, your Honor.  It's the notice 

of appeal that he just referenced.  Would you like it -- 

THE COURT:  We will take it.  I'll make sure the 

judgment of conviction is entered first, and then file 

the notice of appeal.  

Thank you.  Hand it to the clerk, please.

MS. NORTHINGTON:  Thank you, your Honor.

THE COURT:  Thank you, Mr. Clarke.  
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Thank you, Ms. Northington.

All right, Mr. Silverberg.  I've waited as long as 

I can. 

You're free to go, Mr. Clarke. 

THE DEFENDANT:  Thank you. 

* * * * *
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STATE OF NEVADA       ) 
                      )  ss. 
COUNTY OF WASHOE      ) 

 

              I, ERIN T. FERRETTO, an Official Reporter 

of the Second Judicial District Court of the State of 

Nevada, in and for the County of Washoe, DO HEREBY 

CERTIFY: 

              That I was present in Department No. 15 of 

the above-entitled Court on MONDAY, NOVEMBER 25TH, 2019, 

and took verbatim stenotype notes of the proceedings had 

upon the matter captioned within, and thereafter 

transcribed them into typewriting as herein appears; 

              That the foregoing transcript is a full, 

true and correct transcription of my stenotype notes of 

said proceedings.

That I am not related to or employed by any 

parties or attorneys herein, nor financially interested 

in the outcome of these proceedings.

  

DATED:  This 2nd day of April, 2020.

               /s/ Erin T. Ferretto  
                           ___________________________  
                           ERIN T. FERRETTO, CCR #281 
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