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I. Introduction1 
To the extent the district court made findings as to the NRAP 8 factors in its 

recently entered order denying the stay, the findings are improper, unsupported by 

the record, and not binding on this Court. Moreover, even if the Division were 

correct (it is not) that only money judgments are entitled to a stay, HWAN appeals 

a money judgment—a monetary fine premised upon an erroneous interpretation of 

the statutory scheme. In any event, the NRAP 8 factors warrant a stay.  

II. The District Court Incorrectly Applied and Analyzed the NRAP 8 
Factors and Improperly Denied the Stay Under NRCP 62. 

As an initial matter, the Division incorrectly claims that “HWAN failed to 

comply with NRAP 27(e)(4), as none of the grounds asserted before this Court under 

NRAP 8(c), have been included in the district court’s motion.” Opp’n at 4. The 

NRAP 8(c) factors were not included in the motion to the district court because 

NRAP 8(c) applies only to the motion pending before this Court, not to the motion 

filed before the district court; NRCP 62 governs the motion before the district court.2  

                                                 
1 HWAN does not address the Division’s arguments regarding its offer to forbear 
enforcement of the Order since those arguments are moot given the temporary stay. 
2 NRAP 1(a) (NRAP “govern[s] procedure in the Supreme court of Nevada and the 
Nevada Court of Appeals,” not the procedure in district courts of this state); see also 
Clark County Office of Coroner/Med. Exam'r v. Las Vegas Review-Journal, 134 
Nev. 174, 178, 415 P.3d 16, 20 (2018) (wherein Justice Cherry distinguishes 
between the district court’s discretion under NRCP 62 and “the authority now 
applicable, NRAP 8,” before the Nevada Supreme Court). Indeed, it is nonsensical 
for the NRAP 8 factors to be considered by the district court. If the district court 
believed its own order to be improper, it would not have entered it in the first place. 
Naturally, here the district court found no likelihood of success on appeal. 
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Now, the district court has entered its Order Denying Petitioner’s Motion for 

Stay Pending Appeal (“Order Denying Stay”), attached hereto as Exhibit 1, but the 

district court improperly analyzed and applied the NRAP 8 factors and improperly 

denied the stay under NRCP 62. First, NRAP 8 does not apply to the district court, 

and nothing in Fritz Hansen A/S v. Eighth Jud. Dist. Ct., 116 Nev. 650, 6 P.3d 982 

(2000) states that the district court must apply the NRAP 8 factors when considering 

a motion for stay under NRCP 62. Second, the district court incorrectly concluded 

that NRCP 62(d) applies only to orders and judgments that are monetary in nature. 

In Clark County Office of Coroner/Med. Exam'r v. Las Vegas Review-Journal, this 

Court acknowledged that State ex rel. Pub. Serv. Comm'n v. First Judicial Dist. 

Court, in & for Carson City, 94 Nev. 42, 574 P.2d 272 (1978), involved an appeal 

from a non-monetary judgment. 134 Nev. 174, 176, 415 P.3d 16, 18 (2018) 

(“Notably, Nelson v. Heer involved an appeal from a money judgement, to which 

the automatic stay provisions of NRCP 62 apply, while Public Service Commission 

did not….”). While the Court did not ultimately grant a stay under NRCP 62(d) in 

Public Service Commission because the agency did not file a separate motion for 

stay, the implication is that non-monetary judgments and monetary judgments alike 

may be entitled to a stay under NRCP 62(d).3 

                                                 
3 The district court relied on federal caselaw in denying the stay under NRCP 62(d), 
but federal law is not clear on this issue. The First Circuit acknowledges that “a 
supersedeas bond is not confined to money judgments from which a writ of 
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Even if NRCP 62(d) only applied to monetary judgments (which it does not), 

HWAN appeals a money judgment and should have been granted a stay as of right 

upon the posting of adequate security.  Specifically, the Order fined HWAN $10,000 

for using an unlicensed entity to sell service contracts in Nevada.  HWAN appeals 

the finding and the fine.  Accordingly, the District Court erred in denying the stay. 

III. The NRAP 8 Factors Weigh in Favor of a Stay. 
The Division completely ignores the blatant deprivation of HWAN’s due 

process rights that conclusively establishes HWAN’s likelihood of success on this 

appeal. That dispositive issue aside, if HWAN is required to reorganize its operations 

                                                 
execution can issue but is also employed to stay a nonmoney judgment on appeal.”  
See J. Perez & Cia., Inc. v. United States, 578 F. Supp. 1318 (D.P.R.), aff'd, 747 
F.2d 813 (1st Cir. 1984). The Ninth and Seventh Circuit cases upon which the Order 
Denying Stay relies do not deal with final judgments as would be included within 
the meaning of “judgment” under NRCP 54(a) (orders from which an appeal lies).  
Rather, N.L.R.B. v. Westphal, 859 F.2d 818 (9th Cir. 1988), dealt with a motion for 
stay of an order enforcing subpoenas, while Donovan v. Fall River Foundry Co., 
Inc., 696 F.2d 524,525 (7th. Cir. 1982), dealt with a motion for stay of an order 
requiring a company to permit an inspection under an OSHA warrant.  
 
Moreover, while FRCP 62(b) has only one provision applicable to stays, NRCP 
62(d) allows a party to obtain a stay by either (1) a supersedeas bond or (2) 
providing bond or other security. Further, the term “judgment” as used in NRCP 62 
includes not only monetary judgments, but “any order from which an appeal lies.” 
NRCP 54(a). Read in conjunction with Clark County Coroner (noting the non-
monetary nature of the judgment in Public Service Commission), it is clear Nevada 
allows stays of both monetary and non-monetary judgments. Here, the stay is 
requested for an appealable final order that is both monetary and non-monetary in 
nature. While a supersedeas bond for the full amount of the money judgment 
imposed by the Order is no longer available (due to the Division already receiving 
the full amount of that monetary judgment), a bond or other security may be posted 
to secure a stay regardless of whether the order is monetary or non-monetary.   
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such that it alone sells its service contracts, even though other Nevada providers are 

allowed to use third-party sales agents to sell their service contracts, then the object 

of HWAN’s appeal will be rendered meaningless. HWAN will have already suffered 

harm in the form of lost profits and destruction of its usual custom, which, again, is 

the custom of many other providers in Nevada who are not likewise forced to sell 

their own service contracts. See Ex. 16 to Motion. As detailed in the Motion, NRS 

Chapter 690C does not mandate that only providers may sell service contracts on 

their own behalf; the Chapter even contemplates that there may be “persons who 

sell” separate and apart from registered providers. See NRS 690C.120(2). Indeed, 

the Division’s contention that “[n]othing can happen during the process of appeal 

that would render the interpretation of [NRS 690C] moot” misses the point.  Opp. at 

6.  The erroneous interpretation and application of the statute is the central issue on 

appeal, and without a stay the object of the appeal will be defeated.  

And the Division continues to “concur” that it will not require sales agents of 

service contract providers to be registered, all while requiring HWAN’s sales agent 

to register. E-mail correspondence of Division and SCIC, attached hereto as Exhibit 

2 at 3.4 Even the Division’s own COR renewal application, attached hereto as 

                                                 
4 These documents are not in the record because they were not created until after the 
district court entered its order and were not received by HWAN until after filing of 
the Notice of Appeal. HWAN intends to file a motion for leave to submit a 
supplemental appendix with these documents given that the case continues to evolve. 
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Exhibit 3, last modified in February 2018, does not have a single question about 

sales agents—because sales agents are not required to be registered. 

Additionally, the Division will not suffer irreparable injury if the stay is 

granted. The Division points to nothing other than foreign regulatory actions against 

CHWG, regulatory actions which the hearing officer determined were not a basis 

for a finding of unsuitable conduct on behalf of HWAN. Ex. 2 to Motion at 18-19, 

21. And the Division cannot now reference consumer complaints it alleges it has 

received against HWAN since the first hearing, as these complaints are not in the 

record, were not the basis of the 17.0050 Order against HWAN, have never formed 

the basis of any administrative action against HWAN, and lack any specificity 

whatsoever. Even the complaints introduced to the hearing officer were deemed 

“insufficient to show that [HWAN] engaged in unfair practices in settling claims.” 

Id. at 21-22. Neither the regulatory actions against CHWG (which were already 

disregarded by the hearing officer) nor the new alleged complaints against HWAN 

can be used as a basis for denying the stay here, especially when HWAN has, and 

continues to, maintain the statutory financial security required by statute to protect 

Nevada consumers. The only entity liable to the consumer is the obligor on the 

service contract (HWAN), not the sales agent who sells the contract to the consumer. 

IV. Conclusion 
For the foregoing reasons, the Motion should be granted. 
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DATED this 13th day of January, 2020. 

 
 
 

 /s/ Sydney R. Gambee    
Constance L. Akridge, Esq. 
Nevada Bar No. 3353 
Sydney R. Gambee, Esq. 
Nevada Bar No. 14201 
Brittany L. Walker, Esq. 
Nevada Bar No. 14641 
HOLLAND & HART LLP 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
 
Attorneys for Home Warranty Administrator of 
Nevada, Inc. dba Choice Home Warranty, a 
Nevada corporation 
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CERTIFICATE OF SERVICE 
Pursuant to NRAP 25(1)(b) and 25(1)(d), I, the undersigned, hereby certify 

that I electronically filed the foregoing REPLY IN SUPPORT OF EMERGENCY 
MOTION TO STAY with the Clerk of Court for the Supreme Court of Nevada by 

using the Supreme Court of Nevada’s E-filing system on the 13th day of January, 

2020. 

I further certify that all participants in this case are registered with the 

Supreme Court of Nevada’s E-filing system, and that service has been accomplished 

to the following individuals through the Court’s E-filing System or by first class 

United States mail, postage prepaid, at Las Vegas, Nevada as follows: 

 

Via Electronic Filing System: 
Richard P. Yien 
Joanna N. Grigoriev 
 

 
 

 
 

 
 

 /s/ Joyce Heilich     
An Employee of Holland & Hart LLP  
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Service Contract Provider Application - Renewal 
The Certificate of Registration is non-transferable. 
Fees are non-refundable. 
Important Notice - As a matter of law (NRS 690C.160(3)), a Certificate of Registration expires after one (1) year. 
There is no grace period. A Provider who offers, sells or solicits service contracts after the expiration date and 
without receiving confirmation from the Division that  its Certificate has renewed may be subject to 
administrative fines (NRS 690C.330). The Division strongly recommends that the renewal application be 
submitted at least 30 days prior to the expiration of the Certificate to avoid any disruption to the Provider’s 
business.  
 
Make any corrections to your contact information below. 
 
Provider Name:  «Company» 
Current Certificate Number: NV «ORGID» 
Initial Certificate Issued: «Approved» 
 
Mailing Address:  «Address» 
     «City» «State»  «zip» 
    
 
 
Contact: «Contact» 
Phone:   «Phone»   Ext. «ext» 
Fax:        «Fax» 
*Verify email:                
 
*Indicate if the email address is used for all correspondence including; notifications involving new/renewal applications, 
Certificate of Registration status, supporting documentation requests, CLIP verification, or other matters related thereto.  
 

Yes                 No           If answering “No”, the company must provide a valid contact email 
address below. 

                                                                                                                                                                
                                                                                                                                                                
 

The following questions MUST be answered before your renewal application can be processed. 
 

1. List all aliases or names under which the company conducts business (Doing Business As) in Nevada.  
Provide supporting documentation filed with the County Clerk of the county in which the company is doing 
business. 
                                                                                                                                                                
                                                                                                                                                                

 
2. Have there been any changes in the officers responsible for service contract business since your last 

application? Has an existing applicant, officer or owner had any change in any of the information 
previously submitted?  
 
Yes                  No         
 
If yes, attach a list and include the following information: 

Department of Business and Industry 

Nevada Division of Insurance 
 1818 E. College Parkway, Suite 103, Carson City, Nevada 89706   Phone: (775) 687-0700   Fax: (775) 687-0787   Web: doi.nv.gov 
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1. Name 
2. Title 
3. Date of Birth 
4. Social Security Number 
5. Address of Residence 

 
3. Have there been any changes in the percentage of ownership? 
 

Yes         No          
 
If yes, attach a list and include the following information: 
 
1. Name 
2. Title 
3. Date of Birth 
4. Social Security Number 
5. Address of Residence 
6. Percentage of Company Owned 

 
4. Have there been any changes in the administrator or has a new administrator been designated since 
       the last application? 

 
Yes         No           Current administrator is listed as: «Administrator» 

 
 

List any changes to the current administrator or list the name, address and phone number of any new 
administrator designated. Attach additional sheets if necessary.  

 
                                                                                                                 (          )                                     

                                                                                                                      

                                                                                                                      

 
5. In the last 10 years has the applicant, any of the officers or owners listed in questions 1 or 2: 

 
(a) Been convicted of a felony or any misdemeanor of which an essential 

element is fraud?        Yes____ No____         
 
 
(b)  Been insolvent or adjudged bankrupt?       Yes____ No____         
 
 
(c)  Been refused a license or registration (including a license or registration as a  
      service contract provider) or had an existing one suspended or revoked by  
      any state or governmental agency or authority?      Yes____ No____         
 
 
(d)  Been fined or had any administrative actions taken by any state or governmental  

agency or authority in any matter regarding service contracts?    Yes____ No____        
 
  
(e)  Other than traffic infractions, are there any past/pending criminal or civil actions,  

in professional capacity, against any of the applicant’s, officers or directors?  Yes____ No____       
 

(f)  Sold service contracts within the State of Nevada without first obtaining 
     a Certificate of Registration? If yes, provide the number of  
     contracts sold.         Yes____ No____   
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  Note: If any part of Question 4 or 5 is answered “Yes,” attach an explanation. 
 
 

 
6.  In the last application, the following information was submitted as proof of compliance with one of the three 

options for financial responsibility:   
«Financial» 

                                        
Has there been any change in financial responsibility? 
 
Yes         Explain here and attach new documentation.  

                                                                                                                                                                                                                                                                                              

                                                                                                                                                                        .                             

 
No         Attach updated documentation for financial responsibility to verify that it remains in place. 
 

Service Contract Providers must comply with one of the following: 
Option 1 
 

Contractual Liability Insurance Policy issued by an insurer authorized to transact 
insurance in Nevada. The policy must be active and maintained at all times for the 
Certificate of Registration to remain valid.  Pursuant to NRS 690C.170(1)(a)(2) the 
contractual liability policy must contain a provision prohibiting the insurer from 
terminating the policy until a notice of termination has been mailed or delivered to 
the Division at least 60 days prior to the termination of the policy. 
Each Year at Renewal: Submit documentation from the insurer verifying that the 
policy is still current and in full force.  

Option 2 
 

Maintain a reserve account in this State and deposit with the Commissioner 
security such as a surety bond, securities eligible for deposit pursuant to NRS 
682B.030, cash, an irrevocable letter of credit issued by a financial institution 
approved by the Commissioner, or in any other form prescribed by the 
Commissioner. The reserve account must contain at all times an amount of money 
equal to at least 40 percent of the unearned gross consideration received by the 
provider for any unexpired service contracts in this state.  The reserve account 
shall be maintained exclusively for service contracts in this state, must be kept 
separate from the operating accounts of the provider and must be clearly identified 
as the “(Provider’s Name) Nevada Service Contracts Funded Reserve 
Account” pursuant to NRS 690C.170(1)(b).  A provider shall not use any money in 
a reserve account for any other purpose other than to pay an obligation of the 
provider under an unexpired service contract, NRS 690C.170(2).   
 
A provider shall maintain the financial security required until the provider ceases 
doing business in Nevada and the provider has performed or otherwise satisfied 
all liabilities and obligations under all unexpired service contracts issued by the 
provider, NRS 690C.170(3). 
 
Monthly statements of the reserve account (3 monthly statements) must be 
submitted to the Division at the end of each calendar quarter. 
 
The security deposit retained by the Commissioner must be an amount that is 
equal to $25,000 or 10 percent of the unearned gross consideration received by 
the provider for any unexpired service contracts, whichever is greater. 
  
Each Year At Renewal: The provider is required to report unearned gross 
consideration on all unexpired service contracts sold to Nevada residents as of the 
last day of each calendar quarter and submit a copy of the reserve account 
statement. 

Option 3 
 

Maintain or be a subsidiary of a parent company that maintains a net worth or 
stockholders’ equity of at least $100,000,000. 
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Each Year At Renewal: Submit a copy of the most current 10K or 20F form filed 
with the Securities and Exchange Commission. If the company is not required to 
file reports with the SEC, provide a copy of the most recently audited financial 
statement. 

Note Pursuant to NRS 690C.170(4), if the certificate of registration of a provider has not 
expired and the provider fails to maintain the financial security or if the financial 
security is cancelled or lapses, the provider shall not issue or sell a service 
contract on or after the effective date of such failure until the provider submits to 
the Commissioner proof satisfactory to the Commissioner that the provider is in 
compliance with NRS 690C.170. 

 
7.    Review and agree to the following: 

 
A. The provider agrees to not use any money in a reserve account other than to pay an obligation of the 

provider under an unexpired service contract.         Agreement of provider 
 

B. The provider agrees to maintain the financial security required per NRS 690C.170. 
 

             Agreement of provider 
 

C. The provider agrees that if the certificate of registration has not expired and the provider fails to maintain 
the financial security required, including, without limitation, if the financial security is cancelled or lapses, 
the provider shall not issue or sell a service contract, until the provider submits to the Commissioner 
proof satisfactory to the Commissioner that the provider is in compliance with NRS 690C.170.                                                                             
               Agreement of provider   

 
 

8.  Select the type(s) of service contracts sold by the provider (check all that apply): 

 Computer/Electronic  Vehicle/Road Assistance    Home Appliance/Home Products  

 Miscellaneous/Other  If Miscellaneous/Other, please explain: _______________________ 

 ___________________________________________________________________________ 
 

9.     Provide the following information regarding service contracts sold by the provider. 

A.  List the service contract form names and form numbers sold in Nevada. Note that these forms must have 
been previously filed and approved in Nevada before use. Attach additional sheets if necessary. Copies 
of the forms do not need to be attached. 

             

            

            

 

B.  List locations where service contracts are sold. Attach additional sheets if necessary.   

              

            

 

 If service contracts are not sold at specific locations, how are potential customers solicited? 
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      C. If using Financial Security Option 2, complete the following: 
 

 
*Unearned gross consideration on a service contract is the total consideration for the contract multiplied by the fraction of 
time left on the contract (e.g., $1,000 one-year contract with 7 months remaining = 1,000 x 7 / 12 =583) 
 
**This renewal application must include funds if there is an increase to the security deposit calculated above. 
 

 

D. Number of service contracts sold to Nevada residents:                                                                                                                                                                                                                                       

Calendar year: 2016                                                            

Calendar year: 2017                                                            
 

E. Gross Revenue received from Nevada residents:                                                                                                                                                                                                                                       

Calendar year: 2016                                                            

Calendar year: 2017                                                            

 

F. Number of claims paid on behalf of Nevada Residents: 

Calendar year: 2016                                                            

Calendar year: 2017                                                            

 

G. Claims paid – Claims paid on behalf of Nevada residents: 

Calendar year: 2016 $          ,               ,                .          
Calendar year: 2017 $          ,               ,                .          

 
 

H. Number of all customer complaints received by Nevada residents: 

Calendar year: 2016 filed with Company:                        2016 filed with Division:    

Calendar year: 2017 filed with Company:                        2017 filed with Division:    

 
              

 
   Unearned gross consideration* on all unexpired service contracts sold to Nevada residents for the last 8 quarters: 
                    

Quarter Gross Revenue 
Received from  

Nevada Residents: 

Unearned Gross 
Consideration: 

**Security Deposit: 
(10% of Unearned 

Gross Consideration) 

Reserve Account: 
(40% of Unearned 

Gross Consideration) 
Ending: 03/31/16     

Ending: 06/30/16      

Ending: 09/30/16     

Ending: 12/31/16     

Ending: 03/31/17     

Ending: 06/30/17     

Ending: 09/30/17     

Ending: 12/31/17     
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10.  How are complaints handled?                                                                                

                                                                  

                                                                  

                                                                         

 
11. To be completed by Home Service Contract Providers only:   

A. Number of emergency repair status letters sent to Nevada home warranty contract holders: 
Calendar year: 2016                                                            

Calendar year: 2017                                                            

B. Attach a list of each claim that qualifies as “emergency repairs” pursuant to NAC 690C.110. The list must 

include the following information: 

a. Name, address and contact information of the claimant. 

b. Service Contract number. 

c. Date claim filed. 

d. Date emergency repairs initiated. 

e. Date emergency repairs completed. 

f. An explanation if the emergency repairs were not initiated as mandated by NAC 690C.110. 

 
 
The applicant certifies that the service contracts issued in this state meet the requirements set forth in NRS 690C and 
NAC 690C and, under penalty of perjury, (I) or (we) affirm that the statements made in the foregoing renewal application 
are true and hereby subscribe thereto. 
 
Dated                                  , 20                                                                                              
         Name of Service Contract Provider 
Telephone No:                                    
 
 
 
By  
  Signature of Officer in full    Signature of Officer in full 
   
 
 
 

Print Name and Title     Print Name and Title 
 
This renewal application must be verified and signed by one of the officers listed/named on file with the 
Division of Insurance in Question 2 for service contract business.        

 
 

SUBSCRIBED and SWORN to before me  
this _____ day of ________________, _______. 
        Date                                     Month                            Year 
 
__________________________________ 
NOTARY PUBLIC     


	EX.3.pdf
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