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REFORE THE INSURANCE COMMISSIONER ‘
' OF THE STATE OF CALIFORNJA. |
Tn the Matter of File No. 09L.A00836 - AP
CHOICE HOME WARRANTY, ORDER TO CEASE AND DESIST
: PURSUANT TO INSURANCE CODE
. . SECTION 12921.8; NOTICE OF
Respondent. MONETARY PENALTY
NOTICE OF RIGHT TO HEARING
“TO: CHOICE HOME WARRANTY, 510 Thornall Street, Edison, New Jersey 08837,
and to its officers, directors, employees, tfustees, agents, affiliates and service reprééentatives.

WHEREAS, California Insurance Code §12921.8(2)(1) authorizes the Insurance

Commissioner of the State of California (Commissioner) to issue a cease and desist order against

1

any person who has acted in a ¢apacity for which a license, registration, or certificate of authority |

from the Commussioner is required but not possessed; and

WHEREAS, California Insurance Code §12921.8(c) authorizes the Commissioner to issue
a.cease and desist ordex. without holding a hearing prior to issualnce of the order; and
| WHEREAS, from not later than Ooto‘;ner 2008, Choice Home Warranty (Resporident) has

through the internet, including througli the website identified as ww.choicehomewénantv.com

(Website), through the toll free telephone line (888) 531 -5403 (Toll Free Number), and through
other means and devices, solicited the purchase of home protection contracts within the meaning
of California Insurance Code §12740(a) (Home Protection Contracts) by persons residingin
California; and .

WHEREAS, from not later than October 2008, Respondent solicited the purchase of

1 AA002776




2/18
1| Home Protection Contracts through e-mails sent to persons residing in California; and
2 W'HEREAS from not later than October 2008, Respondent has through the internet,
3 | including through its Website, through the Toll Free Number, and through other means and
devices, negotiated Home Protection Contraets with persons res1dmg in California; and
WHEREAS, from not later than October 2008, Respondent has through the internet,
including through its Website, through the Toll Free Number; and through other means and
devices executed Home Protection Contracts with persons residing in California; and

WHEREAS, from not later than October 2008, Respondent transacted matters subsequent

o e = o wn B

to execution of Home Protection Contracts arising out of such contracts with persons residing in
10| California, including but not limited to receiving, evaluating, and adjusting claims arising under
11 || such contracts and through providing services specified in such contracts; and
12 WEHEREAS, from not later than October 2008, Respondent has maintained.an internet
13.] presence, including through its Website, a&vertised on the internet, and transacted Home
14| Protection Contraets by, among other things, prov1dmg eontraet fee or premium quotes to
15 California Iesuients accepting applications for contracts ﬁom persons residing in Cahforma, and
16 | communicating with persons residing in California regarding one or more terms of a Home
17 | Protection Contract; and
18 WHEREAS, Respondent has not at any time held, and does not now hold, a home
19 protec’uon company Jicense issued pursuant to California Insuranee Code §12744 authorizing it to
20 ! issue or offer Home Protection Contracts in California and has not at any time held, and does not
21 | now hold, a certificate of authority to transact Home Protection Confracts issued pursuant to
22 | California Insurance Code §§700 and 120; and
23 ~ WHEREAS, Respondent having acted in a capacity for which a home protection company
24 || Ticense or certificate of authority is required but was not possessed, as set forth above.
25 NOW THEREFORE,
26 . -eBESEQIﬂDENT_ISBEREBX-QBDEREDIQ.M@QIAIELY.QEASE.AND..Dﬁﬁlﬁl"._.__

27 | soliciting, negotiating, issuing, or renewing any Home Protection Contract in California with

28 | sesidents of California, through any means, including through its Website, the internet (including

AA002777
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1| via c-mail), the Toll Free Number, or otherwise and IMMEDIATELY CEASE AND DESIST
collecting contract fees from any California resident through any means.

NOTICE OF MONETARY PENALTY

PLEASE TAKE NOTICE that pursuant to Insurance Code §12921.8, the Commissioner
may impose a monetary penalty equal to five times. the. amount of money. received by. Respondent. .

while acting in the capacity for which a home protection company license is required but was not

N Y S S YO N

possessed, or five thousand dollars ($5,000) for each day that Respondent acted in the capacity

8 | for which a home protection company license is required but was not possessed, whichever is

9 I -greater.
10 ' NOTICE OF RIGHT TO HEARING
11 Insurance Code Section 12921.8(c) provides in part, as follows:
12 “A person to whom a cease and desist order . . is issued, may,
within seven days after service of the order, . . . request a hearing
13 by filing a request for a hearing with the commissioner.” .
14 If you desire & hearing in this matter, your writien request for a hearing must be received

15 | ‘within seven days after you are served with this Order to Cease and Desist. The seven days
16 | begins to run on the day after the day you are served, and if the seventh day fallsona -
17 | weekend, the period in which your request must be filed is extended until Monday or the next

18 | business day if Monday is a holiday.

19 Your written request for a hearing in this matter must be directed to the following person:
20 Jerry L. Whitfield
© Assistant Chief Counsel
21 California Department of Insurance
45 Fremont Street, 21st Floor
22 San Francisco, California 94105
73 PLEASE TAKE NOTICE that you are being served pursuant to Insurance Code

24 | §§12743(5), 1610 through 1612, and 12931 under which the commission of the acts set forth in
25 i this Qrder to Cease and Desist Pursuant to Insurance Code Section 12921.8 and Notice of

26 1 Monetary Penalty constitute your appointment of the Commissioner as yout atforney and agent

27 || for service of process. If you do not respond within the time period set forth above, your default

28| will be taken and the Commissioner will enter an order imposing the statutory monetary penalty

AA002778
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1§ specified herein.

2 N WITNESS WHEREOF, I have set my hand and affixed my official scal this 23
31 day of July, 2010.

STEVE POIZNER
S oL R .. Insurance.Commissioner. . .. -

JERRY L. WHITFIELD
8 Assistant Chief Counsel

4/1
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BEPFORE THE INSURANCE COMMISSIONER
OF THE STATE OF CALIFORNIA

Tn the Matter of the . File No: 09 LA 00836-AP
CHOICE HOME WARRANTY, ORDER

10 ' - Respondent.

120 WHEREAS, CHOICE HOME WARRANTY (Respondent) executed a Stipulaﬁon and

13 | ‘Waiver, attached hereto and made 2 part hereof, which terms are subject to the approval of the

14 Insurance Commissioner of the State of California ("Commissjoner"); and

15 WHEREAS, Respondent heither admits nor denies the allogations contained in the "Order
16 || to Cease and Desist Puxsuant to Insurance Code Section 12921.8; Notice of Monetary Penalty,

" 17 | Notice of Right to Hearing" and in the "Final Order to Cease and Desist Pursuant to Insurance
18 | Code Section 12921.8, Notice of Right to Hearmg Re Monetary Penalty” but acknowledges that if
19 || the allegations contained therein were proven to be true, they would constitute grounds for the
20 | Gommissioner to impose the Penalty set forth in the Default Decision, Imposition of Monetary
21 | Penalty, Demand for Payment; and |

22 WHEREAS, Respondent waives its rights to a hearing and stipulates to entry of thls

23 | Order; '
24 NOW, THEREFORE, IT IS ORDERED as follows:

25 1. The terms of the Sﬁpulaﬁon and Waiver are adoptegl by the Commissioner and the

26 | Stipulation and Waiver shall be binding on Respondent; .
27 ~ 2. Within 30 days of receipt of an invoice from the Department of Insurance, Respondent
28 | will pay a penalty to the Department of Insurance pursuant to Tnsurance Code §12921.8(a)(3)(B)

AA002780
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California Department of Insurance
Division of Accounting -

300 Capitol Mall, 13th Floor
Sacramento, California 95814

day of January, 2011. |
This Order shall be effective immediately.

in the amount of $10,000. The payment shall be mailed to the following address:

IN WITNESS WHEREOF, I have set my hand and affixed my official seal this 6

) :

6/16

STEVE POIZNER
Insurance Commissioner

JOSE AGUILAR
Assistant Chief Counsel
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2
3
4
p BEFORE THE INSURANCE COMMISSIONER
6 OF THE STATE OF CALIFORNIA
7
g I In the Matter of " FileNo. 09LA00836 - AP
g | CHOICE HOME WARRANTY, FINAL ORDER TO CEASE AND DESIST
' PURSUANT TO INSURANCE CODE
10 | SECTION 12921.8
' Respondent. _ . ‘
11 ORDER TO SHOW CAUSE RE IMPOSING
. MONETARY PENALTY PURSUANT TO
= INSURANCE CODE SECTION.12921.8
13 NOTICE OF RIGHT TO HEARING RE
MONETARY PENALTY
14 '
15 |
16 TO: CHOICE HOME WARRANTY, 510 Thornall Street, Edison, New Jersey 08837,

17 | and to its officers, directors, employees, trustees, agents, affiliates and service representatives.
18 WfIEREAS, on July 26, 2010, Respondent CHOICE HOME WARRANTY (Respondent)
19 | was served with the attached Order to Cease and Desist Pursuant to Insurance Code Section
20 I 12921.8; Notice of Monetary Penalty (Order/Notice.) The Order/Notice is realleged and
21 | incorporated by reference as though fully set forth herein; and
22 WHEREAS, the Order/Notice provided Respondent with the opportunity to request a
23 || heating on the Order to Cease and Desist contained therein pursuant to Insurance Code section
24 § 12921.8; and |
25 WHEREAS, the time to respond to the Order/Notice has expired and no request fora
26 hearmg has been recexved ﬁom Respondent
“o7l - NOW,; THEREFORE, thedefault of Respondent onthe ‘matters setforth mthe Order 1o ..

28 | Cease and Desist Pursuant to Insurance Code Section 12921.8 is hereby entered.
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8/18
L ORDER TO CEASE AND DESIST
2 The Order to Cease and Desist, as set forth in the Order/Notice, is final.
3 . _
4 ORDER TO SHOW CAUSE RE IMPOSING MONETARY PENALTY
5 PURSUANT TO INSURANCE CODE SECTION 12921.8
6 WHEREAS, from and after October 2008, IRespondent, through the internet, including
7k through the website identified as www.choicehomewarranty.com (Website), through the toll free
8 | telephone fine (888) 531-5403 (Toll Free Number), through e-mail, and through other means and
9 | devices, solicited and continues to solicit the purchase of home protection contracts within the
10 | meaning of California Insurance Code §12740(a) (Home Protection Contracts) by persons
11| residing in California; and ' _
12 WHEREAS, from and after October 2008, Réspondent has through the internet, including
13 || through its Website, through. e-mail, through the Toll Free Number, and through other means and
14§ devices, negotiated and the Commissioner is infonned and believes continues o negotiate Home
15 | Protection Contracts with persons residing in Cahforma and
16 WHEREAS, from and after October 2008, Respondent has t'hrou gh the interne, including
17 || through its Website, through e-mail, through the Toll Free Number, and through other means and
18 | devices executed and the Comunissioner is informed and believes continues to execute Homé
19 { Protection Contracts with persons residing in California; and
20 WHEREAS, from and after October 2008, Respondent transacted matters, and the
21 § Commissioner is informed and belicves continues to transact matters, subsequent to execution of
22 | Home Protection Contracts f;.risiﬁg out of such contracts with persons residing in California,
23 | including but not limited to receiving, evaluating, and adjusting claims arising under such
24 | contracts aud through providing services specified in such contracts; and
25 WHEREAS, from an;d after October 2008, Respondent has maintained, and continues to
26| maintain, an internet presence, including through its Website, advertised on the infernet, and
27| isansacted Home Protection Contracts by, among ofher things, providing contract fee or premium
28 || quotes to California residents, accepting applications for coﬁtracts from persons residing in
AA002783
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California, and communicating with persons residing in California regarding one or more terms
of a Home Protection Contract; and ‘

WHEREAS, Respondent has not at any time held, and does not now hold, a home
protection company license issued pursuant fo California Insurancé Code §12744 authorizing it to
issue or offer Home Protection Contracts in California and has not at any time held, and does not
now hold, a certificate of authority to transact Home Protection Contracts issued pursuant to
California Insurance Code §§700 and 120; and

WELFEREAS, Respondent having acted in a capacity for which a home protection company
license or cerlificate of authority is required but was not possessed, as set forth above.

NOW THEREFORE, RESPONDENT IS ORDERED TO SHOW CAUSE, if any
cause exists, why the Commissioner should not enter an order jmposing a monetary penalty in an
amount not less than $3,255,000 pursuant to Insurance Code §12921.8(2)(3)(B, which has been
calculated at the rate of $5,000 per day froﬁz October 25, 2008, the earliest date identiﬁed by the
Commissioner on which Respondent acted in a capacity for which a home protection company
license or cextificate of authority was required but was not possessed, through September 7,2010.

NOTICE OF RIGHT TO HEARING

Insurance Code Section 12921.8(c) provides in part, as follows:

“A person to whom a cease and desist order . . Is issued, may,
within seven days after service of the order, . . , request 2 hearing
by filing a request for a hearing with the commissioner.”

If you desire a hearing in this matter, your written request for a hearing must be received

within seven days after you are served with this Order to Show Cause Re Imposing Monetary
Penalty Purusant to Insurance Code Section 12921.8. The seven days begins to run on the déy
after the day you are served, and if the seventh day falls on a weekend, the period in which your
request must be filed is extended until Monday or the next business day if Monday is a holiday,

Your written request for a héaring in this matter mnst be directed to the following person:

_ Jerry L, Whitfield :
“Assistant Chief Connsel
California Department of Insurance
45 Fremont Street, 21st Floor
San Francisco, California 94105
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PLEASE TAKE NOTICE that you are bein;g setved pursuant to Insurance Code
§§12743 (fj, 1610 through 1612, and 12931 under which the commission of the acts set forth in
this Final Order to Cease and Desisi; Pursuant to Insurance Code Section 12921.8, Order to Show
Cause Re Imposing Monetary Penalty Pursuant to Insurance Code Section 12921.8, constitute
your appointment of the Commissioner as your attorney and agent for service of process. If you
do not fcspond within the time period set forth above, your default will be taken and the
Commissioner will enter an order iﬁposing the statutory monetary penalty specified herein. |

IN WITNESS WHEREOF, I have set my hand and affixed my official seal this :ET___H/
day of August, 2010,

STEVE POIZNER
Insurance Cominissioner

JERRY L. WHITFII
Assistant Chief Counsel
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! - BEFORE THE INSURANCE COMMISSIONER
2 | OF THE STATE OF CALIFORNIA
3
4

In the Matter of ‘ File No, 09LA0O0836-AP .
5 : __ _

CHOICE HOME WARRANTY, DEFAULT DECISION, IMPOSITION OF
6. MONETARY PENALTY; DEMAND FOR

' ‘PAYMENT

7 Respondent.
8
9 WHEREAS, on July 26, 2010, Rcspondent Choice Home Warranty was served with an

o=y 1 Order To Cease dnd Désist Pursuant {0 Insurance Code Section 12921 TSZ'NBﬁE'E‘Bf'MBEéﬁx?”
* 11| Penalty (Order/Notice); and -

12 _ WHEREAS, on August 20, 2010, Choice Home Warranty was served with a Final Order
13 | to Cease and Desist Pursuant to _Insurance Code Section 12921.8, Order to Show Cause Re

14 | Imposing Monetary Pénalty Pursiant to Insurance Code Section 12921.8, and Notice of Right to
15 Heéring Re Monetary Penalty (“Order to Show Cause"); and .

16 WHEREAS, the time to request a hf_:aring on the Order to Show Cause, including an

17| extension of time granted by the Commissioner to September 13, 2010, has expired and no

18 || request for a hearing was made by Choice Home Warranty; : »

19 NOW, THEREFORE, |

20 o ENTRY OF DEFAULT

21| " The default of Choice Home Warranty on the Order to Show Cause is hereby entered.
2 | FINDINGS OF FACT

23 The facts alleged in the Order to Show Cause are hereby found to be true. Choice Home.

24 | Warranty has acted in a capacity for which a home protection company license or certificate of
25 || authority was required but was nc;t poséessed from not later than October 25, 2008 and Choice
o . 26 | Home Warranty has Cotitiniied t6"act in‘a eapacity for which a home protéction company license ~ |

27 || or certificate of authority is required but is not possessed through at least October 1, 2010,

AA002786

H603862v] 1




..1.26i7f..,“_w
27

#603862v1

o o2 =

11
12
13
14
15
16

- 17
.18

19
20
21
22
23
24
25

28

12/16 -

] IMP_QSITI_Qﬁ OF MONETARY PENAETY
Based on the Order to Show Cause, the Entry of Default and the Findings of Fact, a
rmonetary penalty is hereby imposed on Choice Home Warranty pursuant to Insurance Code

Section 12921.8(a)(3)(B), in the amount of $5,000 per day from October 25, 2008 through

October 1, 2010, The penalty for the foregoiz:_t'g 706 day period is $3,530,000 (Penalty.)

DEMAND FOR PAYMENT OF MONETARY PENALTY

* The Insurance Comrnissioner demands payment of the Penalty within ten (10) days of the
effective date hereof. Payment must be made to the Insurance Commissioner at the following

address:

Accounting Services Bureau
Department of Insurance -
300 Capitol Mall, 13th Floor
Sacramento, California 95814

Pursuant to Insurance Code S;ction 17976, if payment of the Penalty is not made within
ten (10) days hereof, the Comm'iss‘ioner shall institute an action in the name of the people of the
State of California for the purpose of recovering the Penalty. |

IEFFECTIVE DATE

This Order is effective immediately.
IT 1S SO ORDERED this |4 _day of October; 2010.

STEVE POIZNER

urance. Commissioner

JERRY L. WHITFIB
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BEFORE THE INSURANCE COMMISSIONER
OF THE STATE OF CALIFORNIA

In the Mattor of ' File No. 09LA00836-AP

CHOICE HOME WARRANTY, STIPULATION AND WAIVER

Rcspondent.'

TO: THE DEPARTMENT OF INSURANCE OF THE STATE OF CALIFORNIA:
Respondent Choice Home Warranty enters into this Stipulation and ‘Waiver in the above-

entitled matter as follows:

STATEMENTS OF FACT

1. Choice Home Warranty (Cholce) has received a copy of each of the following
documents: (a) Order to Cease and Desist Pursuant to [nsurance Code Section 12921.8; Notice
of Monetary Penalty, Notice of Right to Hearing (C&D); (b) Final Order to Cease and Desist
Pursuant to Insurance Code Section 12921.8; Order to Show Cause Re Imposing Monstary
Penalty Pursuant to Insurance Code Section 12921.8, Notice of Right to Hearing Re Monetary
Penalty (OSC); and (c) Default Decision, Inposition of Monetary Penalty; Demand for Payment
(Payment Demand.) Choice's default was entered on.the. 08C and the Payment Demand required
payment of a monetary penaity by Choice in the amount of $3,530,000 (Penalty.)

2. Choice engaged in discussions with the Commissioner to resolve the matiers set forth
in the C&D and OSC and Choi.ce now wishes to resolve the matters set forth in the C&D, the
0OSC and the Payment Demand in the manner set forth herein.

" STIPULATION TERMS
1. Choice neither admits nor denies the allegations contained in the C&D and the OSC

! | AA002788
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1| but acknowledges that the facts alleged therein, if true, constitute grounds for the Commissioner
1o impose the Penalty.

2. As of the effective date of the order entered by the Commissioner based upon this
Stipulation and Waiver (Order), Choice shall cease and desist from selling home protection
contracts, as defined in Insurance Code §12740, to California residents ot covering real or
personal property located in California (California Contracts), and upon the expiration date of any

California Contracts which are in force as of the date of the Order, Choice shall not renew such

[~ B 23 th P L2 LR

California Contracts until it comes licensed in California.

3, Commencing upon the effective date of the Order and continuing until such time as

0

10§ Choice holdsa home, protection company license issued by the Commissioner pursuant to

11 || Insurance Code §12744 or holds & certificate of authority issued by the Commissioner permitting
12| it to transact miscellaneous insurance as defined in'Insurance Code §120;

13 (2) Choice shall display a prominent disclaimer on the home page of all current and future

141 Choice websites, including but not limited to www.choicehomewartanty.com and
151 www.choicehomewarranty.org, and shall include a prominent disc]aiﬁaer in all internet

16 | advertisements that states the following: "Choice Home Warranties are not available in

17 | California" (Disclaimer.)
‘ 18 * (b) Choice shall include the Disclaimer all e-mails pertaining to the solicitation or sale of
19 | California Contracts, including all e-mails responding to inquiries from any person tegarding, or
20 | preliminary o, the purchase Iof a California Contract. f
21 (¢) Choice shall advise all persons with whom its representatives speak regarding, or

22§ preliminary to, the purchase of California Confracts, whether on a toll-free telephone line or

93 || otherwise, that Choice is not permitted to sell home warranties or home protection contracts in

24 I California or to California residents.

25 4. Notwithstanding its agrecment to cease and desist from selling or renewing California
26 | Contracts until it becomes licensed in California, Choice shél] continue fo honor the terms of all
27 | California Contracts that were issued prior to the effective date of the Orde,

28 5. Within seven days of the effective date of the Order, the Commissioner will provide

Jeriozm! -2 AA002789
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Choice with a list of California Contracts for which claims were denied (California Claims.) In
good faith, Choice shall re-review and re-adjust the California Claims and shall provide each
claimant with a written statement of the resulfs of its review and adjustment. A copy of each

written statement shall be provided to the following persot:

Harry J, LeVine

Department of Insurance

45 Premont Street, 21st Floor
San Francisco, CA 94105

6. Within fourtesn days of the effective.date of the Order, Choice shall provide the
following information to the Commissioner (at the address specified in Paragraph 10) for the
periods of January 1, 2009 through December 31, 2009 and January 1, 2010 through December
31,2010: (a) total number of California Contracts issued (including renewals), (b) percentage by
number of contracts that California Contracts beats to all home protection contracts issued by
Choice; (¢) total annualized premium of California Contracts Issued; and (d) percentage of
annualized premium that California Contracts bears to all annualized premium for home
;;rotection contracts issued by Choice. Said information shall remain confidential and shall not be
disclosed by the Commissioner to any third party.

' 7. Choice shall pay a fine in the amount of $10,000 within 30 days of receipt of an
invoice from the Commissioner, The payment shall be mailed to the California Department of
Insurance, Division of Accounting, 300 Capitol Mall, 13th Floor, Sacramento, California 95814.

8. Cholce hereby requests that the Commissioner approve this Stipulation and Waiver and
issue his Order thereon, without further notice to Choice, . |

9. Choice acknowledges that it freely and voluntarily executes this Stipulation and
Waiver, with & full realization of its legal rights.

10. To the extent not already waived, Choice waives a hearing on the C&D and OSC, and
all other due process rights that may be accorded to it by the California Administrative Procedure
Act (sections 11500-11528 of the Government Code), California Insurance Code, California
Constitution, Un ited States Constitution, and every other statute, case and regulation.

11. Choice écknowlédgcs that California Insurance Code section 12921(b)(1) requires the

3 AA002790
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1| Commissioner to approve the final settlement of this matter. The settlement terms and conditions
2 | contained herein and the acceptance of those terms and conditions are contingent upon the
3 1 Commissioner's approval,
4 Choice Hame Warranty declares the above to be true under penalty of perjury under the
3 | laws of the State of California and executes this document at , onthe
6 éﬂ e day of December, 2010,
7 CHOICE HOME WARRANTY
8 Mz
5 By

0 | Victor Man(%arlji\;di} )

1 : ~ Its President

12 (Print Tii.;lc)

131 APPROVED AS TO FORM

14 : Date: December ‘__L?, 2010 Oved & Oved, LLP .

s o

16} | ' By Darren Oved

171 '

18 '
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EXS .

BEFORE THE INSURANCE COMMISSIONER OF THE

STATE OF OKLAHOMA
STATE OF OKLAHOMA, ex rel. ) -
JOHN D. DOAK, Insurance Commissioner, ) FEB 07 2014
)
Petitioner, ; INSUENgmngﬂER
V. ) Case No. 14-0108-DIS
)
CHOICE HOME WARRANTY, )
An unlicensed service warranty association, )
)
)
Respondent. )

CONDITIONAL ADMINISTRATIVE ORDER
AND NOTICE OF RIGHT TO BE HEARD

COMES NOW the State of Oklahoma, ex rel., John D. Doak, Insurance Commissioner,
by and through counsel, and alleges and states as follows:

JURISDICTION

I John D. Doak is the Insurance Commissioner of the State of Oklahoma and as
such is charged with the duty of administering and enforcing all provisions of the Service
Warranty Act; 15 O.S. §§ 141.1 et seq.

2. Choice Home Warranty. (“Respondent™) is an unlicensed service warranty
company who has solicited and sold service warranty contracts in the State of Oklahoma.

z The Insurance Commissioner has jurisdiction over the sﬁbject matter raised in this
dispute and may issue penalties pursuant to 15 O.S. § 141.12.

ALLEGATIONS OF FACT

1. The Insurance Commissioner issued an Emergency Cease and Desist Order in

Case No. 10-0954-UNI against Respondent on July 29, 2010, pursuant to a finding that

AA002792
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Respondent was unauthorized to engage in the business of offering, providing, servicing and
entering into service warranty contracts in Oklahoma.

2. Respondent continued engaging in the business of offering, providing, servicing
and entering into service warranty contracts in Oklahoma and was fined on July 15, 2011, in the
amount of $25,000.00 for violating the Cease and Desist Order in Case No. 11-0712-DIS.
(Exhibit “A™). The Insurance Commissioner and Respondent thereafter settled the matter by
entering into a Consent Order whereby Respondent paid a $15,000.00 fine and agreed to

continue to pay all valid claims and refunds that arise pursuant to service warranty contract it had

issued in Oklahoma. (Exhibit “B”).

3. Respondent still does not hold a license or registration in the State of Oklahoma
and is not authorized by the Oklahoma Insurance Department to engage in the service warranty
business in Oklahoma other than to pay all valid claims and refunds that arise pursuant to service
warranty contracts it has issued in Oklahoma. Respondent continues to engage in a course of
unfair and deceptive conduct while circumnventing regulatory authority.

4, Respondent previously entered info a service warranty agreement, contract
#919157764, with Oklahoma homeowner Clifford Lussier for coverage located at 13444 Prairie
View Lane in Oklahoma City, Oklahoma 73142, the type of agreement covered by the Service
Warranty Act. That user agreement was transferred upon sale of the home to Kent Johnson.

Cheice Home Warranty’s address on the Transfer Form is 510 Thomall Street, Edison, New

Jersey 08837. (Exhibit “C”).

5. Kent Johnson made a claim with Respondent on July 9, 2013, after his air

conditioner unit quit working. Respondent denied his claim for failure to maintain the unit

properly without even sending a technician to make an inspection of such. Johnson complained
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to Respondent on July 13, 2013, and provided a bill for the repairs he paid of $5,587.00; a short
note from his technician stating there was no indication of improper maintenance; and an email
from the previous owner stating that the unit was serviced by a technician of Respondent on
August 22, 2010, and all recommended owner maintenance procedures were completed. (Exhibit
“DM).

6. When Respondent failed to respond to Johnson, he hired counsel John Garland
who sent Respondent a letter dated September 10, 2013, stating that Respondent failed to
mediate in good faith and made demand for the sum due. Respondent failed to respond to
Garland’s letter.

7. Garland also complained to the Oklahoma Insurance Department on the same date
and provided the letters previously sent to Respondent. (Exhibit “F”). Jason Johnston, Senior
Claims Process Reviewer in the Consumer Assistance Diviston, then sent a letter to Respondent
on October 9, 2013, requesting Respondent to respond with a written explanation regarding
Respondent’s position in the matter. (Exhibit “G”).

8. A representative of Respondent named Tracy called Johnston on December 12,
2013, and left a message stating they received the letter but that it was sent to Respondent’s old
address. Johnston returned a message requesting an updated address and a response to his letter.

9. Respondent has fatled to call, failed to send a new address, and failed to respond

to the homeowner’s complaint as of this date,

CONCLUSIONS OF LAW

1. No person shall engage in this state in any trade practice which is defined as an
untfair method of competition and unfair or deceptive acts as defined in 15 O.8. § 141.26. 15

0.S. § 141.25.

AA002794




2. Respondent violated 15 0.S. § 141.26 by failing to investigate Johnson’s claim;
by failing to acknowledge and act promptly upon communication with respect to the claim; by
denying Johnson’s claim without conducting reasonable investigation based upon available
information; failing to promptly provide a reasonable explanation to Johnson in relation to the
facts or applicable law for the denial of the claim. 15 O.S. § 141.26(5).

3. If it is found that a service warranty association has knowingly and willfully
violated a lawful rule or order of the Commissioner or any provision of the Service Warranty
Act, the Commissioner may impose a fine in an amount not to exceed Ten Thousand Dollars
(10,000.00) for each violation. 15 0.8, § 141.12.

ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED by the Insurance
Commissioner, subject to the following paragraphs, that the Respondent has willfully violated
the Consent Order dated January 2, 2012, by failing to pay all valid claims and refunds that arise
pursuant to service warranty agreements in Oklahoma. IT IS FURTHER ORDERED that
Respondent has knowingly and willfully violated provisions of the Service Warranty Act; failed
to update its address with Oklahoma consumers and the Insurance Commissioner; and failed to
respond to the Oklahoma Insurance Commissioner and, as a result, Respondent is fined in the
amount of TEN THOUSAND DOLILARS (510,000.00).

IT IS THEREFORE ORDERED that Respondent shall provide a response to the
inquiry and pay the fine within thirty (30) days of the date of this Order.

IT IS FURTHER ORDERED that unless Respondent requests a hearing with respect to
the Allegations of Fact set forth above within thirty (30) days of the date of mailing of this

Order, this Order and the penalties set forth above shall become a Final Order on the thirty-first

AA002795
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day following the date of mailing of this Order. Such request for a hearing, if desired, shall be
made in writing, addressed to Julie Meaders, Assistant General Counsel, Oklahoma Insurance
Department, Legal Division, 3625 NW 56" Street, Suite 100, Oklahoma City, Oklahoma 73112
and must be served on the Oklahoma Insurance Department within the thirty (30) days allotted.
The proceedings on any such requested hearing will be conducted in accordance with the Service
Warranty Act 15 0.S. §§ 141.1 et seq. and the Oklahoma Administrative Procedures Act 75 O.8.
§250 et seq.
WITNESS My Hand and Official Seal this 7" day of January, 2014,
JOHN D. DOAK

INSURANCE COMMISSIONER
STATE OF OCKLAHOMA

(b Wegolos
JulieMeaders
Deputy General Counsel
3625 NW 56" Street, Suite 100
Oklahoma City, Oklahoma 73112
(405) 521-2746
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CERTIFICATE OF MAILING

I, Julic Meaders, hereby certify that a true and correct copy of the above and foregoing
Conditional Order and Notice of Right to be Heard was mailed by certified mail with postage
prepaid and retum receipt requested on this 7™ day of February, 2014 to:

Choice Home Warranty

1090 King Georges Post Road
Edison, NJ 08837

CERTIFIED MAIL NO: 7001 6320 0004 4249 5289

And a copy delivered to:
Jason Johnston/Consumer Assistance Division

{.auren Bouse /Financial Division

Quds Moados -

J ulie@eadm‘s

AA002797
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Choice Home Warranty
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an Unticensed Home Warranty Company,

BEFORE THE INSURANCE COMMISSIONER OF THE
STATE OF OKLAHOMA

JUL 15 2011
Respondent.

STATE OF OKLAHOMA, ex rel. JOHN D, )
DOAK, Insurance Commissioner, )
)
)
Petitioner, )
)
Vs, ) CASE NO. 11-0712-DIS
)
)
CHOICE HOME WARRANTY, ) F l L E D
)
)
)
)

INGURANGE GO 2
eliy Owaf&!éssmmbﬂ

i

CONDITIONAL ADMINISTRATIVE. ORDER
AND NOTICE OF RIGHT TO BE HEARD
THE STATE OF OKLAHOMA, ex rel., John D. Doak, Insurance Commissioner, by and

through counsel FINDS AND ORDERS AS FOLLOWS:
JURISDICTION

1. The Insurance Commissioner has jurisdiction of this cause, pursuant to the
provisions of the Oklahoma Insurance Code, 36 O.S. §§ 101 et seq,, including and in
particular Title 36 O.S. § 6604, which covers the requirements for licensure and transactions

subject to the Service Warranty Insurance Act.

2, Respondent, Choice Home Warranty, is an unlicensed service warranty company

soliciting and selling service warranty contracts in the State of Oklahoma.

3. The Insurance Commissioner has jurisdiction over the subject matter raised in this

dispute and may issue penalties pursuant to 36 O.8. §§ 6610 and 6613.

8/39




FACTS LEADING TO ADMINISTRATIVE ORDER

. The Insurance Commissioner issned to Respondent an Emergency Cease and
Desist Order on July 29, 2010, (Exhibit 1), pursuant to finding that Respondent was unauthorized
to engage in the business of offering, providing, servicing, and enlering service warranty
apreements, service warranty contracts, indemnity agreements or indemnity contracts, and in
violation of Article 6 of the Insur&nce Code (Authorization of Insurers), 36 0.5, §§ 601 ef seq.;
the Unauthorized Insurance Business Act, 36 0.8. §§ 6103.1 ef seq.; and the Service Warranty
Insurance Act, 36 0.5, §§ 6601 ef seq.

2, Respondent does pot hold any license, certificate of authority, or other
authorization from the Oklahoma Insurance Department to engape in the business of offering,
providing, servicing, and entering service warranty agreements, service warmranty contracts,
indemnity agreements or indemnity contracts.

3. Respondent has not begun the licensing procedures set forth in the Service
Warranty Act and continues to provide and offer to provide service warranty agreements, service
warranty contracts, indemnity agreements, indemnity contracts and/or home service agreements
illegalty and in violation of 36 O.5. §§ 6103.3 and 6601 ef seqg.

4, Respondent entered into a Home Warranty Agreement, contract #387395833, of
the type covered by the Service Warranty Insurance Act, 36 0.5, §§ 6601 ef seq. with Cynthia
Northington, a citizen of Oklahoma, with an effective starting date of March 12th 2011. (Exhibit
2)

5. Respondent has engaged in a course of conduct designed to circumvent and avoid

regulatory oversight by the Commissioner, in violation of 36 O.5. §§ 6103.1 and 6601 ef seq.

AA002800
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CONCLUSION
Respondent has willfully violated Article 6 of the Insurance Code (Authorization of

Insurers), 36 0.8, §§ 601 ef seq.; the Unauthorized Insurance Business Act, 36 O.S. §§ 6103.1 et
seq.; and the Service Warranty Insurance Act, 36 O.5. §§ 6601 ef seq. after receiving a lawful

Emergency Cease and Desist Order prohibiting the same.

ORDER

IT IS THEREFORE ORDERED that Choice Home Warranty is fined in the
amount of Twenty-Five Thousand Dollars (§25,000.00). The fine is to be submitted to the
Oklahoma Insurance Depariment within thirty (30) days of the date of receipt of this
Order.

IT IS FURTHER ORDERED Respondent shall leave all records undisturbed in its
offices until such time as an appropriate examination of such records can be completed by
representatives of the Oklahoma Insurance Department or other examiners appointed by or
cooperating with the Commissioner.

IT IS FURTHER ORDERED that notwithstanding any of the above orders to the
contrary, Respondent shall pay all valid claims and refunds that arise pursuant to service
wagranty agreements and/or contracts in Oklahoma.

IT 1S FURTHER ORDERED that this Order is effective immediately and shall
continue in full force and effect until further Order of the Commissioner, This Order is binding
on Respondent, its agents, affiliates, employees, andfor other representatives, both current and

successor, whether named or unnamed herein,

Respondent is further notified that THIS FINE REFLECTS ONLY ONE INSTANCE OF

10/38
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VIOLATION of the Emergency Cease and Desist Order, and that any future violations will also
be assessed and fined by the Insurance Commissionet.

Respondent ig further notified that it may request a hearing within 30 days of the receipt
of this Order concerning this action, and upon such request the Insurance Department shall
conduct a hearing before an independent hearing examiner. A request for hearing shall be made
in writing to Mark A. Willingham, Oklahoma Insurance Department, Legal Division, 3625 NW
56 Suite 100, Oklahoma City, Oklahoma 73112 and state the basis for requesting the hearing.

If Respondent does not request & heating within the 30 days allotted this Order shall be a

FINAL ORDER on the 317 day following the receipt of the Order.

WITNESS My Hand and Official Seal this/f /d/é of July, 2011.

PAUY WILKENING
DEPUTY COMMISSIONER OF ADMINISTRATION
STATE OF OKLAHOMA

And

Mark A. Willingham, OBA #22769

Assistant General Counsel

3625 NW 56 Street, Suite 100

Oklahoma City, Oklahoma, 73112

(405) 521-3998

ATTORNEY FOR PETYTIONER

STATE OF OKLAHOMA, ex rel,

JOBN DOAK, INSURANCE COMMISSIONER

11/39
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CERTIFICATE OF SERVICE

This is to certify that on the date of filing, I, Matk A. Willingham, mailed a true and correct copy
of the foregoing Conditional Administrative Order and Notice of Right to Be Heard by
certified mail, return reccipt requested, postage prepaid, on this , 5 i'lday of July, 2011 to:

Choice Home Warranty
510 Thormall Street
Edison, NJ 08837

and
Choice Home Wamanty

244 Madison Avenue
New York, NY 10016

Ly b

Mark A. Willingham

AA002803
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BEFORE THE INSURANCE COMMISSIONER OF THE

; STATE OF OXELATOMA FILED
STATE OF OKL.AHOMA, exrel. )
KIM HOLLAND, Insurance ) Jul. 29 2010
Commissioner, . ) INSURANCE COMMISSIONER
) OKLAHOMA
Petitioner, )
} CaseNo. 10-0954-UNX
Y. )
)
CHOICE HOME WARRANTY )
an unlicensed service warmanty )
company )
)
Respondent. )
MERGEN EAS T ORDER

-

On this 2‘1_-% day of July 2010, the Oklshoma Insurance Department
(“Petitioner)} through Kim M. Rytter, Assistant Genersl 4Counss::l. presented to the
undersigned Insurance Commissioner, Kim Holland, an Application for Bmergency
Cease and Desist Order. The Commissioner, having examined- the Application of the
Pgtitioncr, finds that the Commissioner of Insurance has jurisdiction over this matter
pursuant to the Insurance Code generally, 36 0.5, §§ 101 ef seg, and specifically
pursuant to Article 6 of the Insurance Code (Aumoriza‘tion of Insurers), 36 O.5. §§ 601 ef
seq.; the Unauthorized Insurance Business Act, 36 0.5, §§ 6103.1 e seq.; and the Service
Warranty Insurance Act, 36 O.5. §§ 6601 ef seq. The Commissioner further finds that
the factual allegations are supported by clear and convincing evidence and, thersfore,

FINDS AND ORDERS AS FOLLOWS:
L Choice Home Warranty (“Respondent”™) has been involved in the

unauthorized business of offering, providing, servicing, and entering service warranty

14/39




agreements, service warranty contracts, indemnity agreements, indemnity contracts,
and/or home service agreements in violation of 36 0.8, § 6604(A).

2, Res;)ondcnt does not hold any license, certificate of authority, or other
authorization from the Oklahomia Insurance Deparfment to engege in the business of
offering, providing, servicing, and entering service warmanty agreements, service
wezrenty contracts, indemnity agreements or indemnity contracts.

3. Res‘pondont has engaged in a course of conduct designed to circumvent
and avoid regulatory oversight by the Commissioner, in violation of 36 O.S. §§ 6103.1
and 6601 ef seq.

4, Respondent has not begun the licensing procedures set forth in the Service
Warranty Act and ;zontinues to provide and offer to provide service warranty ngreements,
servics warranty contracts, indemnity agreements, indemnity contracts and/or home
service agreenients in violation of 36 0.8, §§ 6103.3 and 6601 ef seq. and will continue
to offer, provide, service, zmd. enter service warranty agreements, service warranty
contracts, indemnfty agreements, indemnity contracts, and/or home service agreements
unless immediately ordered to cease and desist from these acts.

5. The ID.SUE‘EIIGI'B Commissioner, having examined the attached Application,
finds that Respondent is unauthc;rizcd to engage in the business of offering, providing,
servicing, and entering service warranty agreements, service waranty contracts,
indemnity agreements or indemnity contracts, and in violation of Article 6 of the
Instrance Code (Authorization of Insurers), 36 0.S. §§ 601 ef seq.; the Unauthorized

Insurance Business Act, 36 O.8. §§ 6103.1 ef seq.; and the Service Warranty Insurance

15/39
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Act, 36 O.5, §§ 6601 ef seq. and sho;le be immediately stopped and enjoined from
conducting any further insurance or service warranty business in the State of Oklahoma.

IT IS THEREFORE ORDERED, that Respondent and their unlicensed agents,
affilistes, employess, and/or other representatives, both cumrent and successor whether
narned herein, shall CEASE AND DESIST from al} activities related to doing insurance
business andfor service warranties in this state, including:

I The making of or proposing to make, as a sales representative, warrantor
or watranty seller; any service warranty agreement, any service wartanty contract, any
indemnity agreement, eny indemnify contract, or any home warranty agreement in the
State of Oldahoma; -

2. The takdng or receiving of mny application for any service warranty
agreement, any servics warranty contract, eny indemnity agreement, any fndemmity
contract or home warranty agrecment in1ﬁ3c State of Okishoma; '

3. The issuance or delivery of service warranty confracts, indemnity
agrecments, indemnity contracts or home warranty agreement to residonts of the State of
Oklahoma or to persons euthorized to do business in the State of Oklahoma;

4, Coutracting to provide indemnification or expense reimbursement in the
State of Oklshoma to persons domiciled in the State of Oklahoma or for risks and/or
personal and reel properly located in the State of Ollahoma, whether as a sales
representative, warrantor, warranty seller, or an Insurer, agent, administrator, frust,
finding mechanism, or by sny other method;

5. Tha doing of any kind of service warranty insurance business specifically

recognized as constituting the doing of a service warranty insurance business within the

~
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meaning of the statutes relating to service warranty insurance in the State of Oklahioma
pursuant.fo the O]?lahoma Sem'-ee Warranty Act 36 O.S. §§ 6601 ef seq., and any other
applicable Oklahoma statutes;

6..  Tho doing or proposing to do any sexvice warranty business in substance
equivalent to any of the foregoing in a manner designed to evade the provisions of the
Okishoma Servic Wermmnty Act, 36 OS. §§ 6601 ef seg., or any other applicable
Olklahoma statutes; and .

7. Any other transactions of business in this state by a sales representative,
warantor, warranty seller, or insurer.

IT IS FURTHER ORDERED Respondent shall leave all records undisturbed in
its offices untll such time rs a appropriate examination of such records can be completed
by representatives of tho Oklahoma Insurancs Department or other examiners appointed
by or cooperating with the Commissioner.

IT XS FURTHER ORDERED . that notwithstanding any of the above ordess to
the contrary, Rcsp'ondcnt shall pay ell valid claims and rofunds that arise pursuant to
service warranty agreements and/or contracts in Okiahoma,

IT IS FORTHER ORDERED that this Order is effective immediately and shall
confinue in full foxéc and effect until frther Ordor of the Commissioner, This Order Is
binding en Respondent, its agents, affiliates, employees, and/or other representatives,
both corrent and suceessor, whether named or unnamed herein.

Pursuant to 36 0.8, § 6103.6(B), any person uffected by this Order who seeks to
contest it, has the-right 10 request a hearing before the Insurance Commissioner, or his

duly sppointed representative, to show cause why this Order should not be affirmed. The

AA002808
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person affested must make the request not later than the 30™ day after the date on which
the person receives this Order, The request must be in }!.vriting directed to the Insurance
Commissioner and must state the grounds for the request to set aside or modify the Order,
Pending hearing this Order shall continue in full force and cffect unless stayed by the
Insurance Commissioner. Any such hearing shall be conducted according to the
procedures for contested cases under the Oklahoma Administrative Procedures Act, 75

0.5. §§250323.

IN THE EVENT THIS ORDER 1S VIOLATED, THE COMMISSIONER
MAY IMPOSE A CIVIL PENALTY OF $25,000.00 FOR EACH ACT OF
VIOLATION, OR DIRECT THE RESPONDENT AGAINST WHOM THE
ORDER IS ISSUED TO MAKE COMPLETE RESTITUTION, IN THE FORM
AND AMOUNT AND WITHIN THE PERIOD DETERMINED BY THE
COMMISSIONER, TO ALL OKLAHOMA RESIDENTS, OXLAHOMA
INSURERS, AND ENTITIES OPERATING IN OKLAHOMA DAMAGED BY
THE VIOLATION OR FAILURE TO COMPLY, OR IMPOSE BOTH THE
PENALTY AND DIRECT RESTITUTUION.

WITNESS My Hend and Official Scal this 29" duy of July, 2010.

cﬂﬁ/ vy &cg
- KIMHOPLAND ' )
INSURANCE COMMISSIONER

STATE OF OKLAHOMA

AA002809
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CERTIFICATE OF MAILING

This is to cextify that on the date of filing, 1, Kim M. Rytter, mailed a true and
eorect copy of the foregoing Emergency Cease a@.Desist Order by certified mail,
return receipt requested, postage prepaid, on ﬂlisu?ﬁ_i__ day of July, 2010 to:

Chéice Home Wasranty
510 Thomall Sireet
Edison, NJ 08837

CERTIFIED NO: 7001 0320 0004 0178 5116

Choice Home Warranty
244 Madison Avenue
New York, NY, 10016

CERTIFIED'NO: 7001 0320 0004 0178 5109
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, America’s Choice

; Cynthia Northington in Home Warranty Protection
11700 Grande Mesa Ter
Okiahoma City, OK 73162

Dear Gynthia Northington, CDLS e #j 520 0017 %0 L/

Walcome to Gholos Home Warrantyl You made a Wise deciston wtien you chose to
protect your iome with a GCHW Warranty. We appreciate your business and look
forward to providing you with quality service for all your home protaction needs.

To obtain the most value from your new CHW Warranty, please taks a moment to read
i and understand your coveragp. Your coverage Is dependant on the plan you have

| selected.
i
! : ) co
i should you have a problem with any of your covered systems or appliances, please call
| ustol-free at (888)-531-5403. We are available 924 hours a day, 7 days & week, 365
i days a year, of simply log on to ourwebsite focated at www.CholcaHomeWarranty.com
' and file your claim online.
1
"‘ i) PTG 8 3 M L L A T L e
{ Contrac! Number! 38739533?- ' Coverage Plan: Total Plan
Contract Term: 0¥12/2011 - 0122014 2 sncludes: Ciothes Dryer, Clothes Washer, Rettigerator, Alf

6 Conditning Systom, Healing Systom, Walar Hestar, Eloctoel

Covered Properly:
11700 Geande Mesa Ter Systen, Flumbing Syatem, Plumbing Stoppage, Bulit-in
. Microwave, OvenvRange, Stove, Cooktop, Plshwashar,
Okiahoma Gity, OK 73162 @erbage Disposal, Calfing & Exhiaust Fens, Dudwork, Garmge
Property Type: Single Family Door Openar, Whirpool Bathtub
Rate: $1020.00 Optionel Coverage: Nona

" Gervice Catl Fee: $45.00

. 510 Thorna Sireet [ Edison. b
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b 4-888-5315408: e e

Home Warranty

Get more without.paying for morel
Refer-A-Friend to Cheice Home Warranty!

Thank you once again for choosing Choice Home
Warranty. CHW home warranties are the most
comprehensive, flexible and value-priced on the

back on track - that's the difference,

Belng a part of the Cholce Home Warranty family
has its rewards - like getting free service Just for
spreading the word to your friends and family. In.
fact, every time you refer a friend who jolns Choice
Home Warranty, you'll get 1 MONTH of FREE
service. Best of all, there is no timit to how many -
FREE months of service you can eam! Simply have
your friends or family members mention your name
‘and ‘covered property address at the time of
purchase and recelve 1 FREE month of service. It's
that easyl '

To learn more about the CHW Refer-A-Friend
Program, please contagt Choice Home Warranty at . ..

__ market We do avaryihing wa can.fo helpyouget . . . '

CHOIGERY CHOICE HOME WARRANTY

Refer Your
Friend to CHW

'FRIEMEY

Your Friend
Purchases a Home

Warranty from CHW

CHW Gives YOU
1 Month

We genulnely appreciate your patronage, and we
.are fully committed to serving your home warranty -
needs.

America’s Choice
in Home Warranty Protection

—0f FREE:Sepdice—.

QU

You Can Keep

Earning by
Referring

22/39 .
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CHOICE HOME WARRANTY
America's Cholce ln Home Warranty Protection

] due to normal wear and kear; ard

C. Are in place and | ptopar working order on e sfiactive data of ¥z
mummywmmcmm&nmtmrwmmor
urknown pro-axisiing condifons. It s undemsiond that CHW IS NOT A
SERVICE PROVIDER and {s not itsedf Undartakdng to repalr of replace any
such systems or componants. This conlract covers single-family homias
{including maifscturad homes), new conatruofon homes, condominiums,

townhomas, _snd, moblte homes under 5,000 square feel, urises &n
afloirAtVE GWaning type (1. BoVa5,000 SGURYY B8 5r MIUIG-0N 1ome) fs ©

recied residential property, not commercial piopedty or msidedces used as
businassas, Inctuding, but not $mited 1o, day cars centars, fmhnig:wmdty

NOTE: Tois Is not & contract of nsuracos, rosidonial senvics, warranty,
axtandad warmnly, or inpled warranly.

ii. COVERAGE PERIOD .
Coverage stars 50 days sfter rocsplance of application by GHY and moeipt
ol applicable contract foes end contirues for 365 days from that daks, Your
mmemlybaglnbdommd:ysﬂd-mncﬂmpmddwhrmm
dg:hgmlapsaofmmo. thiough ancther carar within 15 days of the
order dala.

11, SERVICE CALLS — TO REQUEST SERVICE: 1-884-831-5403

A, You or your agent fociuding tenent) taust notly CHW for work o be
podonmdmdorﬁiswmadﬁswmnmpmbkmhdwwmw
¥l mocopt saivice taie 24 hours & day, 7 days & waek, 905 duys & year at
1-888 53154053, Notive of sy malfunction must by pivn to CHW pilor b
explratich of this copiract

8. Upon requasl for service, CHW Wil conlact suthofized Ssivice
Pmﬂwﬁ&hm&)&wmwmwmwnwbﬂrwm
onmhandsmdlwﬂdaw.ThawﬂwrtndBmhoPmﬁufMlomﬂde
to schedul & muluslly comvenient appolntment rommal businesa
houm.cwmduhmtmmwainmnﬂmm«mm«mmm
mako reasoriable offoits fo expadits noy savice. I You shoud

totuest SHN-apedori-HonR-smEgan ) ]
hotrs, You wil be rssponsible for payment of acidtioned fees andior overime

charpés. .
C. CHW hag the sole and ebsolute rght o salpot the Bendos Provider 4o
the service: and CHW will not reimburea for services performerd
without Jts pror sipproval. ..
D.Ywﬂ!wnhadonrﬁucdtha(“aemFu’)psrdakn(amoun
mwmm)ormmmnmhm.m&mFaoh
loriumm'byac&fﬂappmdmumﬁdenwpiumhdhﬁﬂ:
Bscﬁmlll(E).tndlipuyabhbthWappmwdsumnh
ﬁrhaoto@\da&h»%heappﬂubaanhmhdapamdmd
schaduled, Inoluding but-not kmbed 1o those calls whareln covenge e
Mudod.ondudod,ordsdad.mneMoehommplmhlnwuﬂYw
laNbbapmuﬂn{ammm.orhhmvwmnnm
ea!atthcﬁnuwﬁooooﬂraobrlshmuhbyourm-oruwurhomo.
F&humwh&mm\m-uuﬂhmpembnucamdhﬁmd

mmqauﬁlwh&maslumﬁerﬂmﬁohpm.mmw,
memyhmmwd:'mmr,mmwtpedodm ot ba
@ X

* T this contract should Ball, shen OHW wil
mmmnmmmmmmummmrou
pomddmmmpammsemmhbor.

V. COVERAGE {COVERAGE DEPENDANT TN PLAN}
mcuwmaubrmmmﬁmomuﬁt.wm.orappﬂmm.wim
mmmanmpanlfmmumdhasampmmmwmm.
or appkance s at the sola diacretion of CHW; certain Amitatone of Rablity
.pwm sysisms &nd appliances.

1. ES DRYER

INCLUDEL: Altcomponants and parts, excapl:

EXCLUDED Netss - Venting « Lirt soresns - Knobs and dials — Doors - Boot
M-Hmos-ﬂmew:ﬂru-aﬂbaMﬁm-Damaoo fo dothing.

2, CLOTHES WASHER S
INCLUDED:. All componants and , BXoepts

EXCLUDED: Notas - Plasto mini-tubs - Bosp dispensars - Fiter screens -
m:mm-Mrmlnmms—ﬁlﬁk-mﬂmwm-
Damaga to dothing.

3, KITCHEN REFRIGERATOR . '
NOTE: Mus! ba located In the kitthan.

INCLUDED. Al componsnis and peris, lackidng Intsgeal froszer unit,

EXCLUBER: Facke.~Shatva s Ligh ey Frecn clos makers
jot clushers, bevarge dispansecs thelr resphciive equipmant ~ Waker

Eras 3 yaivg 10 10 maker - Line esiriolions — Laaks of any kind « Intsiter
th,ermnlM»FMMammtmimurdpmoWnphmmm‘
Wkwq;demkimMgﬁmm—Fopdtpoum—Doom-Doorulhmd
pashets — Hinges ~ Qlass - AudioMisual eckipment and Intemet connection
O,

omponents.

4. AIR CONDITIONING/COOLER )

NOTE: Nol axcesding § {five) kon capasity end designed for restcdordial uze.
INCLUDED: Dusiad electic centrd alr condiioning, duoted sieciric wall elr
msmMmmmmmmmmwsEEﬂmm
CHV Is unabte to [aciitate mpalrfmplmmenlnﬂaﬂodwmd;qﬂpmmt
st the pureat BEER rating, repairdrepiacemant wAl be performed it 13
1SEER eqifpmont addor 7.7 HSPF or ighar compliant, excapl:
BﬂM&Mﬂmmmsfwrmﬁw-w
mﬁdhnﬂhn-Ehwmiodrdum-w&mwm-hbndmdmﬂ
uﬂh'wmrmm-ﬂmld&m-impmpodydudm-MW-Al
mnﬂoroonﬂemiru.ooummdpumpp-ﬂ-ﬂmfmwm.m sands or
wm-mmm-mmommm-&ﬁhr
oraw el + Al condiioning with mismaiched co g tnit and
wqpmﬁvnwlp«mwfﬂmmm—lmmpﬂmo!muﬁm
m-mmnmmdonnhu-ﬂnmsmtoomm-w
debmnwmm-pmhhsbppwuualmmmw-Ndnﬂo
more then two system puschased ul tims of
Mﬂ.WhmlwWammmmﬂmmm
dmansions, brand of color mase, GHW wit not pay for any modiicalions
recesshatad by the tepalr of sxising equipment or the instaliation of new

squiptmant. .

E. HEATING SYSTEM OR BUHLT4N WALL UNIT
NOTE:Mdntoum,dhoaihohomandtbcxondS(ﬁn]tmmldtym
" I rww b s e TR et e S A
INCLUDED, Al components snd pats for the opention ol the
heatig syatern, For units belaw 13 BEEA and when CHW le unable to
fackiinle repaliireplacemont of fedled coversd aquipment &t e cumet
SEER ming, epaltrelacemant wil be perfomed wilh 13 SEERA equipment
andloe 7.7 HSPF or highsr compliant, sxoept .
E(ﬁ.LDEQModnpomﬁmdpammmhgbmme@wmm
heat pumps Including: outslde of undargrouns piging, componants for
peothemmal andior walsr source hesl pumps, raciing ol welr for
poﬁunnduﬁbrmrwumhunpmnpn,mdmwmpnrﬂmlwmp
gomponents for peotharmal andior water scure heat pumps. Access -
Mhbnmvm-wmm-%mmﬁm—Dmun
VM-FMWW-WUW-%rmMmm:-
Fuwhoumdkoyvalwe—ﬁlhn—uwdmmmd.mbm-m fitere,
mﬂtﬂmvmn—mmnﬂn—mrwlm
—Pﬁmuyar»oocﬂmydﬂnpem-arm-aod(s-m:—m-ombr
mms-mm-mu-mmm—mm
Mhaﬂnmhnt-manw:ym-mhnmyluhkum:-
Oableheai(hedlmLWoOddm(mnﬁoﬁymdm&w-
Calolucn buldup - Mainienance
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8 HEATER (Ges arxlior Electrio}
INCLUDED: Al compooents end parts, including rculating pumps, ssept:

EXCLUDED: Accats ~ Insuiation blanksts — Pressune mducing Valve —
Sadiment hﬂdw-&ﬂtuﬁwmﬂm-hﬁln,kbldimormaoahnh-
Vonumdﬂua:ommaismmdmm-mwymﬂbrmuuwmr
heaters - Solar watar hektars » Solar componantd - Fusl, hotding or siomgo
mﬂa-m{u-mﬁym;nwm:mms-comwuddgmdowbmﬂ
mdunltsqum?Scdbm-Dmhpamnnddm}nllma—Tmuénwﬂsr

heatrs.

7, ELECTRIGAL BYSTEM

INCLUDED: M componsnis and parts, incduding built-in bathroom exfisuot
fans, axceph '

EXCLUBED: Fhdures - Carbon monoxde alams, smoke deteciors,
datactors or related Synma - intercoms and door bel] systems associatad
wlmhbaraoms-lmmaiawmupadty~60hrpowmmm
panis - Solar Componenis « Ensgy Marageman Systems - Direct curment
{D.C) wldng or comporents - Alfia exhaust-fans ~ Commaial grads
squipmant - Awndiiary or stb-panals — Broken andior savored Wres -
Rerunaing of new wiing for brokea wires -- Wirs tacing ~ Gamge doot
opaners — Central vecwm systams - Damages due fo powss falkure or suIgs
- Ciroult Ovedtoad,

?. PLUMBING BYST;I:I_SmAOC‘JE o ' s
I L, WOEEE heeaks of water, draln, gas, yosta of it
I i o oo - Tdag s s Bisk]
(raptaced wih bulider's grade ra noceisany), olgt wax dog sasls - Valves
for stower, b, snd divarier sngle skops, finces &nd ghlo valves -
Pamanantly Installed Ioriar Gumd pumps = Bult-in balhiub whidpool motor
ard puemp aasamblias - StoppagasiClogs In drein snd sewer {inge up 1o 100
foat trom sccass polnt Maidmmppageammlymmduﬂ-am_lun

EXCLUD .Btopplmmdooshdnhandmarm:&nlcmmtbu
doi_ridhyubhofduok!mmpwd.bmklm or damaged fnes
m'ﬁehwﬁmolhminmmﬁm(emﬁmwmmldm
pdrﬂ)-muhd‘nhorumrmimwdorrimmﬂofwabrdaﬂ{l

‘-costbbcau,mormmﬂqnmdlwddw\m—smml

Pmmmuq»amm-mwmm-mm;nmm

Knes causeq by fresdng, solicnant” anddor roots — Faucets, fdures,
mrﬁdgu,ﬁnmrhm&mm--amunMﬂrdmm-Pm
assanblias - Bathiubs and showerils- Crpokard - Giass - Bhawer

mmmmmfﬁmmw-mmd‘mmmsum-
Sinks - Tollel lkts and soats - Cabling af grouting - Whirlpood fots - Whisipodl
control pened « Baptio tanka - Gowsge ejoclor pumps - Walor sofioners -
Predgue mouisiors - nadequate oF axoassive walel potsum - How
rasiictions in fesh walar Nnes causad by rusl, comosion or chemes!
depaisits - Holding or slormge tanks - Gainas axdor steam rooms. NOTE:
CHW will provide access o plumblg systema thyotgh upohstructad walls,
or_,ﬁonrl.ody.mdm rahim Hhe wcosss oparing ¥ mugh fnlsh
condltion. CHW shall rot ba responsible Jfor payment of tha cos! lo remove
=l repisce any baulitin sppliances, cabinets, fiotr coveringa of other
obstructions impeding sccess to walls, calings, andfor floors,
£, BUILT-IN MIGROWAVE .
INGLUDEE: Atcompooeots end patts, exoeplt - - - -2 L
EXCLUDED: Hinges = Handias — Doors - Door giass = Lights « Intarkor
Nnings — Trys - Ciooks - Ghoives - Poitablas aroounter bop urits — Ardng -
Mea? probo asssmblles - Rotiswerdes. :
10, OVENRANGESSTOVE/COOKTOP (Qas of Elactric; Buiitdn, Poriable or

s

: All components s perts, sxoept. -
EXGLWEQM(UWNMIM(MGWWNMO‘&BUNQ-
Mut'pmbe-asmbﬁas-ﬁoumrbsvw-m-m-mw

-mﬂﬁm-wmms—am‘mmmwumm
oniy ba replaced with standand bume/e,
11, DISHWASHER

INCLUDED, ponenils and peita, expepl: R
M-W~MHM—W-Mn—Mr

by bioken ghess - Claaning.

INCLUDED: A components snd pauts, Inchuting sniive unlt, woept’
EXCLUDED. Problemé ardlor jams caussd by, bones, glass, ot foreign
13, CEILING AND EXHAUST FANS
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1ML UOED; Motor - Bwdtohas - Contrdla - Bearings, sxoept:
Em_wsam-am-adu-wm-ﬂm-wﬁm Hota:
muw.mummnmwmmhmm

14, DUCTWORK .

INCLUDED, Duct from haating Uit to polnt of eitachmant at magislons of
iils, excepl:

EXCLUDED: Fegistars sd gilia » insulation - Aabestos-dnstiated ductwork
- Varts, ﬂmnrﬂbmadim«mptwkaxpgwdhowmdamm-
Imp shdmmm-ﬂepunﬂonmmnumtmlurlmof
support - Dampar motors - Diagnoslio losting of, or localing leaks
ductwork, including but not lmited to, me recpired by aqy facarsl, slais or
focal bew, br¥nance or teguiation, or whan Tequired dua to tha Installation or
raplacsmant of systam equipment. CHWN will proviga acosss ko duciwork
unchstiuoted walls, ceilngs or tioors, only, R wil return: Lha accass
W rough finlch condifon. CHW's aythoned Servios Providar wil
closa the accaks oporimmdrammbumughmhhwﬂﬂm CHYY shall
ot be respaisiie forpayment ot the cost to remove wrd raplace rry buitin
sppliancas, cwbinsts, loor oeverings or oftwer obstructions knpeding #Cooss
0 wally, callngs, and/or floorns.

15 GE DOOR OPENER

INCLUDED: Al componants and parts, except;
Exawmwmm-ﬂmu-w-mn~m:\s-
Travelars - Tracks .- Rollora - Remots roaiing sror itansmiting devices.
18 CRWTHREEN T © S LTS e
INCLUDED: if m covered systeq o spplianca {imied to Clotes Washor,
Ciothwes Dryer, Rafrigamtor, Dishwasher, Heeting Systsm, snd Walas
Heala) hrosks d_omanodimiabavnrdebe!oﬁurmnm
Inclusions, watusions and Fnitations, and i can net ba repalmd, CHW wil
replace the appilance with an ENERQY STAR quaifind product (subject to
avallabilty, exolusions and Emations), ona with dmbar et Fea featurms as

" axinfing appiaacs, sxcapl:
EXCLUDED:

All othar contrect Ih'nl'eauomofuab!itymdamhdonsnpply.

V. QFTIONAL GOVERAGE (Requlres Additfonal Payment)
NOTE:Ywmwpurdwuqupﬂonaleomﬂormbaomaﬁer
commanomait of Coverage. However, Covernge shafl not comments undl
mdmmwmmwmmmlm\n uporn spiration
omuw"\mdhsocuonlf. '

1. POOL R SPA EQUIPMENT - . . :
SCUDED: Bofa pool and bulti spa equipmont (axtador hot tub end
mdpooﬂmmmdﬂmumhnmmmmrulﬂwdomtuﬁﬁm
oomenon sculpmant, lhenody‘omotﬂuotmrhmmdurlmm
wmm&mmmm:wlubahmngmrﬂ,mssﬁe workdng
wnpmbuﬂpauufmmw.pumphqmdmmﬁmwmas
folows: Heawr — Pump - Molor - Filter - Fitar $mer - Gaskets - Blower -
Timer - Vaives, &mited to beck flush, sctualor check, and 2 and 3-way
nwn-ndawmdswﬂotm-msmipmommdpmp-mmmd
phombing plpes and widng, sxcept

EXCLUDED:. Portabla or above ground pocle/spas ~ Contrd pansls end
plaolmdoboerds-Up‘ﬂa-Umm—Mahmmm-Smmhrﬂddwm-Sohr
sgfpment - Jets - Omamental kauntaing, waterfalls ‘snd thelr pumping
ystorns- - Pool cavgt end rolaled equipmanl --Fit #0a and fill veive - Bultn
or.dbiachabi-sleaning saiipment such-ga; Tt nat lintlied- 10, poot wwedps,
pop. iy hoeds — Turbo vejvas, skimmors, chiotinalor, wnd lohizes -"Fuel
swwh—bhpbsablaﬂunﬁonmadmns-cmdted or corodad fiter
mﬂrw—aﬂm-omms—mump—sdlmbrsyms.

2 SEPTIC TANK PUNPING 7,

INCLUDED: Main lne sloppegealclogs {one tme only, and must bave
oﬁsﬁmmnw*mmﬁ.lfndwluwobtup&amnmkm.
immﬁﬂmphsapﬂchrkmthno&@hhmofmpﬁrl

a’mmEummddmidmorlmmwto&w_upﬂcmmu

ooﬁo!mhodﬂps-bhpamofmh-mmballmmm—Tm-

u&mm~cosspoolx-uedwicalwmpdqshml.

3, WELL PUMP .

INGLUDED; -Aff components end paris of woll pump tifized for main

dhwelling orky, sxospt * . :

me&Phumoer-m—Lwﬂnmp—an

mm-mmamu-wumrmmmm-mmm
Chack vaive — Relial vhes - Drop plpa - Piping or
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elegirical nes leading to or connicling prasslie ‘tartk Bnd maln dwelling

includiony wirng from control box to the pump - Booster pumps - Well pump

and wall Kiip componsols for gactharmal andfor water source heal pumps.

4. SUMP PUMP

INGLUDED:, Pamenardy instelisd gump pump for ground walsr, within tha

fourdation of the home of sitachod gasage, sxcspt:

EXCLUDED; Sswenge ejecior pumps - Portabla pumps -~ Backflow

praveniars — Chock vaives - Piping modiicabons for naw Installs,

5. CENTRAL VACUUM

INCLUDED: Al machatical syilem componenis and parls, sxcapi:

EXCLUDED; Duotwiitk — Hoses « Blockages — Acoassorles,

6. LIMITED ROOF LEAX (Single Famlty Homes Ony) )

!mo%ﬁepdrol shaks, shingla, knd compasition reot lsaks over e

araa,

EXCLUDED, Porches » Pados ~ Craoked and/or missing materind + Foam

roofa - Tarsnd gravel or metaf roof - Camwood shiakes - Masonlts shinglas -

Fiat or bultip oo - Binkiral lesks sdjacant to or caused by eppendagss

of any Knd ~ Downspouts Flashing ~ Quitars — Skylights — Decks - Peto

covera - Solar equipmeént « Rool facks — Antannae - Gawlits compononts -

Chimnays — Partial roof replacement - Preventative mainisnance,

NOTE: If oot must bo partialy or complately repiacsd b effoct repaly, thig
covarage does not apply.

T MAN&,WE‘FREEZEH ' = I it S A
INCLUDED: All parta and compciants that affact the oporationy of tha urit,
excoph
EXCLUDED: ku-makars, crushors, d and related squipment -
Intormat chotl - Facks — Shatves - Glaks displays — Light » Knobs and caps
~ Dials ~ Doors - Door seals and gaskets - Door hinges - Door handsa -~
Glass - Condansation pu:s—.Cbggad_dra!nsnrﬂdoggedirm-amu-
Food apollage - Freon - Disposal and recapturs of Freon.

8. SECOND REFRIGERATOR -
INCLUDED: Al components end parts, inchuding integri {reazar unit,

sxtept
EXCLUDE&M-M!-L%EWQMMGS-FM-MM,
Yoe crushass, bevarage dispsrars and thalr mepactive equipmant - Walar
. §inas and vaive 10 los maker - Line restdctions — Leaks of any kind « Infsdor
uaennnidwns-mevﬁdlmmtankmrd paut of tha refrigarator—
Foodtpo!aqe—Doors-Dmrmdsuﬂmﬁ—l-m:- -
AndoVisusl aquipment and Insmet connecion componants.,

9. SEPTIC SYSTEM ,
!NGLUDED:Swmﬂmwmp-Mpunp-Aemucpmp-Bopmw
and Ine from bouss. )
EXTLUDED: Leach fnss - Flald ines » Latsral Bnax - T flakle snd jench
bads - Insufficlant capadlty - Clean out - Pumplng.

YL LIITATIONS OF HIABILITY . .
l.mmmammlwudadmmu&aommummméﬂmnor
Improparopsration tue b st of coroson of all systems and epplances, ()
eollepsad ductwork, (1) known Or unknowm pre-exiating ponditions.
zc&ﬂvhmtmpw!uuhrmvﬂdmmnmﬂrmmrmm
covared ltam which s concrate-encassd or olharyiso ohsinicked or
T o T e Sl Al R T
to-opon wils or belinds ‘I meke mpelie, Tha
Beryics Providar obleined by CHW wii closa the cpening, snd mium o a
rough firish condilion, CHYW s not responsible for festoration of any wal
covernge, foar covarings, plester, cabinots, courler tops, Hng, paint, or the

Tk,

4, CHW s not meponsibla for the repair of eny cosmelo defeds or
parformanoe of mutics makienance.

B, Ebomiootwnpmoﬂuduwrgymnagammnrmmdnpm
mmmwmgnwmmnmﬂwwmmmtmdvd.

8, You may bae charped an addtionsl fes by the Esivics Provider to dlspose
of an okl ipptmm,xyﬂmoroompomi,kﬂudw.bmmtmhdhnn
foliowing items: candensing Lalts, svaporalor coils, comprassarns, capeciton,
. maftigeralors, freezars, water heaters, and any system of appliance whioh
cortalns dangamus of hazardous malerials,

7. CHW I8 pot liabla kr sstyice-Tnvolving hamrdous of oo’ malsrals
luding Bt not fmited o moid, {eed paint, or sabesion, -nor Costs Of
axponsos aysociabed wih refiigerant recovery, . recladnting or
w.wbmmmrmtmmmmmwunuMh
corditions boyond ftw contrel, including, but nol Emited ko, lbor difficufes of
dolsys In obiaining parts or squipment.
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) ¢ not flable for mpalr of vondfons caised by chemical or
sodimeniary bukid up, rust or oomoslon, miidew, mold, misuse or wbuses,
falure 1o dlean or melntakn as specified by the squipment manutacturer,
missing pets, struotuial changes, fire, troezing, slocirid fakure or surge,
walsr damege, lightaning, mtd, sarthquake, s01 movamant, soll seitement,
wﬂﬁmdiwme.mm.a_cddmh.pmuamaga.mhomod.uﬂalunmo
to sxoeasive of inadaquate waler prassin,

9. CHW hes tha sols riglit to determine whether & coversd systam or
wmmwﬂlbompﬂmdarnﬂmd.mﬂlhmﬂuobrhmm
replacemort equipment of sinliar laalures, capeclty, and efficiency, it not
for malching dimenwiona, brand or colon CHW I not' responsible for
upgrades, OOMponents, perts, of sipment requied due o e
roompatibiity of the edeling equipment vith the roplacamant system of
appilance or component or part thereol or with new fpe of chamical or
mataral utitnad 10 1ua the Rplacement equipmant lociudng, but not limited

not llabis for replncomant of entire systams or pppliances due 1o obsolsda,
discantnued or unavaliabiflty of one or mord wkegral paits. Howaver, CHW
« wii-psividerrelmbursomentcfor-ta—eosit— b -thasd paria- rad-by--
easonebla sllowance for the falr value of [ke parts. CHW msaves the dght
1o rebulid a pait or component, of replece with a robult part or componsnt.
10, CHYV |8 not Kabla for repalrs reletnd o costs of constction, campantry or
other Incidertal costs satoclated with sitsmbons of modlficalions of
ppliances, components of Instaintion of differsnt squipment sndior
syeloms, Extept ma requined to maintaln compeiibiity with equipment
marnfaciured to ba 13 SEER and/or 7.7 HSPF or higher compiiany, CHYY Is
ot mspongible for providing upgrades, componants, paits of ecpdpment
requied dua fo tha Incompatblity of the wdsting with tha
peplaosmbit sysiam, sppliance or componantpart, nchuding but not limited
1o sificlency s manciaked by faders), siala or local govamments.
1. CHW & not respontibla for repalrs melaked b lnadequecy, fack of
eapacity, impropar Iratalation, mlsmaiched sysiems, ovarsied systoms,
udarsized syslams, previous repalr or design, manulactuner's dekect, sad
any modification (o the syatem or appiiance.
12, CHW [a not isbla for rommal of roufine malntonanoe. CHW will not pey
for repalte o faliures that result from thae Contrat holdar's fallum to pasform
pormal of routins makntensnce, FOF example, You am responsbls for
providng  maintenance ad  ckaning ofumant B manulactungs’
spacifcaions, such sa pedodio clearing twating end afr condilioning
systoms, ovaparaior colls and condenser cofis, as well as perodio Bier

replacement.

13. CHW is 1ot Tlable for the repalr or replacsment of commercial grade
wmui.mnsoupplamu(wdws.bulmimnﬂadb,bmmmss
puch s fab Zsmo, Viking, Woif, Bosch, JervrAl, GE  Monogram,
Themnador, wxd #42.). *

14. CHW resorves the ight \o obiain & ssoond opinfon af [is sxpenss. .
15, CHW ks not meporisible for sy repalr, aplacement, jnatafialon, o1,

— R R iy S
whis sl under an mising manufaciirecs, distibutor's, of in-home
waranty. .
1s.ci-l\'{mmclwﬂd1tboﬁnfmd1hckhiwofn¢ulror
mphwnqr&hﬂnmwm‘iofckmuwwdoost(mmnm“mbom
then reted]) to repalr or replos wniy covared systam, componant or

appllanca, .
17, CHW Is not responsibla for the repalr or replacement of ary systam or
appﬂmmoompqnnlorpnmwuuthabtmpmdou..mh
subsequently, datemmied 1 be cefective by the Consumer Product Bafety
Commbssion o the manufacturer and for which sither has Issusd, of lesues,
nmﬂmormﬂ.or%hoﬁwﬂnmﬁm&dcﬁcmlﬂhmm
by the manufactures’s Improper design, vise.of fnp roper Taaterals, lomuta,
Wmmpworommmwﬂ . )

18, CHW witl not pay for the mpﬂnormﬁmmmldwwwnd syEams
ornppla:mumgmhoporabhulmﬂlolmmmmm-
exdsting condiions, deficlencies andfor defacis,
19.Ywmmﬁﬂﬁﬂhmtlmmmwbmuoﬁnrmmd
unaomumw.nwkmmmmmdsmpmidw:
performence. Younﬁomomcmlhmt!hue'brmmm

NP
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I . rj', or punltive damaged. You expressly vave
the fight to all such damages. Your scle remedly undar tila sgremernt b

recovery of tha cost of the requird repalror replacement, whichever Is lass.

Vil. Modiation

In the sveit of a dispute over clelms or coveraga You sgrea fo file m
wiitten cisim with Cholce Home Wamanty nad silow CHW thirty (30)
calendar days ta reapond 1o tha s, The parties agree to mediate In
go‘od telth Baforo tosarting to mendatory arbitration la tha State of NHew

HESY.

Except whane protibltod, if a dispute aisas from or miates to this Agresment
mhsbm«&ﬂﬁhdmmmmwmmmdmdmﬂm

you agras thal: .
ANw-zzda!ldl:pulas,dakhsmdmusaaufmﬂonadslngwto!or
conneciad vt this Agresmant shalt be resolved individually, Without resart
1o any fom of claas acion.

B8, Any and wll dispubs,daimsmdcausesofmlionndshgoul of or
comnectsd with this Agresment {Including but not iimited to whether a
particular dieputa fs arbitrable harsundar) ahall be resoived exciusiely by
the American Aubitration Aszotiation i the stata of New Jetsay undar its
Commerde! Madation Futes, Gortroversies or clelms ohall ba submiited Yo
arbilration regardiacs of the theory undar which they nilsa, Including withoul

fimitation contract, tod, comman lew, statutory, or reguiatory dulle or 3

lablity, .
C. Any and sl cleim, judgmants and awmids shall be ¥mited fo actual out-
of-pocket costs incurred 1o & maximua of $1500 par claim, but In no evenl
sitomays fees, -

D, Urdar o ciroumetances wil you be permitied to oblain gwards for, and
you hareby walvos a¥ dohis o clem, Indirect, punitive, [nckiontel and
congequential damages and eny olher damageas, other than for soked ork-of-
pmmmmwwdlm-tohawwnwmmwu
olharvdsa Incrsased, Al [paues and questions cofcaming tha ednstruction,
vaiidlly, " inmrpratation and  enforceabilily of this Agreemsnl, shall bé
govamed by.mdoomhuodhmrdamsw!m,ﬂuhmdhsmomaw
Jerssy, U.S.A, without giving efiect ko any ohicica of law or cornfikt of law
wules (whethet of the Biats of New Jarsay pr any other Judsdicion), which
would calse the spplicetion of the laws o any Judsdiction ether than $he
State of Naw Senswy, '

VAL BUILDING AND ZONING CODE REQLIREMENTS Pﬂ VIOLATIONS
A. CHW wit not contract for services to meat cument bullding or zonlng cods
racuinetnents Bf ko comst for bode yiolutions, nor will I contract for sarnvices
Mmuiannits cannol ba obtalned, CHW will not pay for the cost o obialn
pem
B. Exoapt aa requined B malntain compatibiiy with squipment manifactured
to ba 13 SEER andor 7.7 H3PF oF higher compllant, CHW & ot
He for upgrade or -addiional costs oF expentas thal may be
raculrsd 1o mest current buldng or zmning cids requivementy or corract kor
coda viciations. This includes clty, county, slate,, fadaral and ity
raguiaiions and up(rades required by law, .

IX. MULTIPLE UNITS AND INVESTMENT PROPERTIES - °
A. I the Gortrast Ix for ilpii,-of fourplex.dwelfing, thon eviry LAt
mmmmummuummwgwwm appiicable

optional covarage for covamgs to epply o commen systoms and appllances.

B.l!&isooniracllahrauritvﬂﬂinlmdﬂphurilolsorn}om.ﬂwnw
ltema vontalned within the’ confines of each hdividual unil are
commonsyﬂam:mdnppihnoamamdod.
G.Emoﬂuo&nmmﬂdadhﬂisucﬁommmmmmm
appiiances am exiuded.

owner,

B. You rumy transfor this contradt et any time. Thare Is oo fos to trmnster
cordomch . .
G.Tmmmmckmwbomnemd:wﬂnpﬁonofcmmmfapomm
by stata law. EnMMYouwﬁbeomuadhhmwyuﬂrmhaamo
prbrym.umlastfwstmehadﬁuwbooaﬂb& .

, Hgnﬁn_g System
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D. ¥ You tslact tha monthly payrment aption and CHW slects 1o fanbw your
coxitracl, GHW will notify You ‘of epnicable e and derms OF renewal dudng
the Jectht month of your contract, You wil miomaticaly be mrevwed for &
maﬁiym:ugepeﬁodwﬂusmumﬁfywmmmaedayspﬂom
mmqﬂmhonofunwmvmﬂmwmmrhrmmnmmmdhm
wil ba construad as authorzation for mosth-te-month charges.

X1. CANCELLATION

Thix & a maktenance agreamert for rpak, raplaoasiiont, or paital
rtof&wpmduchﬂahdﬂatamdaemadmamfaoturedorwldby

the manfaciurer. This [a not & conteact of nsurance, residental senioa,

varmanly, exendad warranty, of jmpled wamanty. You may cancel within

the first 30 days of tha ordar date for a rafund ol the paki conlract fees, lass

1 $50 riknintsirative fea-and mry seivice costs Incumed by CHW.

TH:oorlmdeemn—c«m!uﬂabyCﬂMomapth:

1. Nonpayment of contract feas;

2, Norpaymant of Barvice Ewe, a3 statad In Bection 11|

3, Fraxd brmlmpmbantaﬁanolfadsmahddby%uh:fuhmma of thia

4, Mutil of CHW and You, If cancaelad after 30 days, You shall
be enfitied 1o & pro mta refund of tha puld contact Tee for the unexplred
mn.!aua&ﬁoa&hﬂsusﬁvefeewﬂwmmkmnadbyw.

wasts must be submitked Inenit )

Clothes Washer
Fafrigerstor
alr Concktioning System

hWater Healer

Flectrical Systaim

Plumbing Bysten

Piumbing Stoppaga Vo
Built-li Microwave
OveafRangelStove
Fookiop

Dighwashér
Garbagalnisposat
Caiting & Exhnunt Fans
Nuctwork

Garage Door Qpaner | @
Whirtpoot Bethiub )

Optigned Coverage: Poot/Spa, tiohal Spa, Beptic Tark = .' '
Soptic Bystam, Well Pump, Sump Pumip, Central Vactium, Limted Root

EHOI NSNS O RSN

).oak, Standalons Freazer, Second Agtrgeraior
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BEFORE THE INSURANCE COMMISSIONER OF THE
STATE OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. JOUN . }
DOAK, insuranee Commissivner, j
)
)
Pefitioner. )
}
v ) CASE NO, [1-0712-D18
)
CHOICE LHOMIE WARRANTY. ) FILED
an Unlicensed Service Warranty Company, ¥
) 9
Respondent. } JAN O gy

INGUrAHGE AOMHOOTTER

CONSENT ORDER

THE STATE OF ORLAUOMAL ex reb. Joln £, Doak. lusurance Commissioner, by and

through counsel FINDS AND ORDERS AS FOLLOWS:

JURISIHCTION

JURISUC AR

l. The lnsursnce Commissioner hay juisdiction of this cause, pursusat to the
provisions of the Oklahoms huarance Cinde, 36,008, §5 101 et seq., including and Jn partieular
Title 36 .8, § 6604, which covers the requicements for liceusure and transactions subjecl lo the
Service Warrsaty Insurance Acl.

2, Choice Tome  Warranty (“Respondent™) is on unlicensed scrvice wagranly

company wha hias soliciied and sold service warmnty conlracts in the State of Oklubiond.

kN ‘The suranee Commissioner has Jurdsdiction over the subject matier raised o this

dispute and may issue penaliics purstint e 36 .8, § 6018 ol 6613,

27/39
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4, Regpondent has heen apprised of theiv rights inctuding fhe right 10 a public
heaving and has knowingly andd freely waived said rights amd entered fnto this Consent Orderasa

vohmiury seithonent of the isstes and questions rajsed in the shove caplioncd case,

STIPULATIONS OF PACT

I. ‘The Insurance Commissioner issoed to Regpondent ae Emergency Coise aml
Desist Order on duly 29, 2010, pursuant tHnding that Respondent wis wnauthorized o cpigye
i the business of offering. providing. servicing, and enlering service warranty agrecments.
service Warnny conlricis. jndunnily agreenents of indennity contracts. and in vivfation of
Article 6 of e tosumnee Code iAuthorization of Insarers), 1% 0.8, 5§ 60 o segs U
Unauthorized Inswance Business Act, 36 0.5, 8§ G103 1 e xeqs and U Servive Warranty
Insurance Act, 30 105, 38 6601 ef scq.

2 Respondent dovs ol hold any license, certificate ol authorily, or uther
aulhucization from the Oklahoma Insurance Department 10 engape ity the huginess o offering.
providing, servicing, and cntering service swarranty agreements, servicy wapciy conliacs,
imdemnily agreements o indemmily contiats,

EN Rugpatdont entered ilito d lluulé Warrunly Agreement, contract HE873U3833, of
ihe Lype covered hy the Serviee Warrany Insurpnee Act, 36 0.5, $§ 6601 ¢f sy, withy cithzen of
Ohfuhona, with an effective starting date of March 12h 2011,

A, Respondent was issued a Conditionat Administrative Order which lined them the
statntorily required amaut ol tweniy-five thausand dollars (3250003 umder Tile 36 05,

LW

L%

AA002819
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5, Respondent has demonstrated their willingiiess (o comply willh Oklaboma lnw
povermning serviee wurranty contraets by ficensing an Okluhoma attilinte.

G Respondent may only seH service wartanty contracts through its affiliate, ur other
dudy livensed entity.

1 Respondent may provide marketing servlees and any uther service ot requiring

livepsure undey the Oklaboma Insurmwe Code,

CONCILLUSION

Respondent violated Articte 6 of the tnsurance Cade (Authorization of tnsurers), 36 Q.5
§8§ 601 e seq.: the Unawthovized Insurance Business Acl, 36 QLS. 65 61011 e seq.: and Ihe
Service Wamanty Insorante Act, 36 08, §§ 6601 or xeq. atter receiving a lawiul Emergercy

Cease and Desist Order prohibitisg the same and was duty fined For the viokition.

ORDER
IT 1S THEREFORE ORPERED by the Inseeance Commissioncr  and

CONSENTED to by Chuice Home Warranty thal Respondent sholl pay a setthement Tine in

the amunnt of Fifteen Thousant Dollars (S15,000.04) for the abave mentioned violnlion of

(e Oklabonta Inswrance Code. The fine Is to be submitted o the Oklahoma fnsurance
Department within thirty (3t days of the (ln}c of recelpt af thix Ovder,

718 FUNTHER ORDERED that notwithstanding any of the above orders to the
coritrary, Respondent shall pay all valld clains and ecfnds Wt arise pursuant service

wagrnly agresments and/or contracts in Oklahoma,

IF I8 FURTHER ORDERED that this Ovder is effective immediately and shall

29/39
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continue in Tl foree and effect untit turher Order ol the Commissioner. "This Onlder is binding
on Respondent. its agens, affiliates, employees, and/or other representatives, both current and

sueeessor, whetler paned vr wnnamed hereln,

I 1S FURTHER ORDERED thal notwithstanding anything contained herein to the

conirary, any sale of service warranty agrecients andior contracts in Oklahoma by Respondent

prior o the effective dale o his Order. shafl pot be deensed to consiftute a vinkation ol any

Oklahoma fas governing serviee warry camricts, provided Respondent provides the

fsunmed Department wilh i list el current open servicy sarratty vomracts and Ruespondent
hasfwill alse ransfer sl rights and obligations ol these contracts (o Hs feensed affilisle i a fonm
approved by the Commissioner and faswrance Departinent,

Respondent is further notilied that the above relerenced Suly 28, 2000 Fmergeney Cease
and Desixt Order iy still in cliect

Respondent s Turdher uolified that TS FINE REFLECTS A SETTLEMUENT OF
ONLY THE ABOVE REFERENCED VIOLATHION ol the FEnergency Cease und Desist Orider,
und that any futore viotations resulling from the sale of new serviee warranty conliacts through
am unlicensed entity will also be assessed anil fined by the Istranee Commissioner,

Respondent i Turther notified that the sotiement fine must be submitied within 30 days
of e dale af reecipl of this order, atherwise, on the 311 day, this agreement beeonres yoid and
the Tell $25,000 line will be assessed against I(éspuuc!cnl. Payment of the dine shivuld be aide by
check to the Uk lahonia Insarance Pepartment and relerence Case No, | 1-0712-D18 in the memo
line,

Respondent is ey moified that it ey request & Nearing witliin 30 duys of the receit

of this Urder concerning Uids action. and upon such request the Insurance Tepartinent shall
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conduet a hearing beforé an independent hearing exaniner, A reguest for Bearing shall be made
I writing to Mark A, Willingham, Oklahoma tasurance Department, Legal Division, 3623 NW
561 Suite 100, Oklahoma City, Oklahoma 73112 and stale the basis for requesting (he hearing.

I Respondem does nof request a hearing and pays the seitlement fine within the 30 days

allotted, this Osder shall be 1 FINAL ORDER on the 3% day following the receipt of the Order,

WEFNESS My Hand and Official Scal this _ZPEK of a&&m 4

Tfenring Exuminer

Representalive bl Resprudent

Darren Oved, Lisq,
Attorney for Respondent

4.

Murk Ef-\;’ilvﬁrﬁéhmn‘ ORA No. 22769
Atlorney for Petitioner

tn
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CRITHIFICATE OF SERVICE

This is to certify tat on the date ol lifing. |, Mark A, Willinghaim, mailed a true and correct copy
of the forepoing Consent Ovder and Nolee of Right to Be Heard by certificd il relurm
receipt requested, postape prepuid, on this Qg;dny of m;ma/y_ L0 2t

Dapren Oved, Esy.
Attoreey for Respondend
01 Grevnvieh Streel
New York, New Yok 1003

Mark A, \\‘:il'l-i-l'\_gi;um"mﬁﬁ '

6
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2pnl 0320 0004 %250 5650

Atrorney for Respondent
401 Greenwich St
New York, NY 10013 s

' ;
Tfmfm‘ Darren Oved, €54

BT,

RS

sms/11-07 12-DI5/Const. Ord.

Ham 4 f Reatrictod Daltvsty J tiosired. X
| . B Print your fame gnd addmess ol the raversa
i 80 that v can mturn the card to you.

m Attich thia Gac to the Back of the maliploce,
of onthe font i epacaparmits,

Y. Attichs Addressed to: ' QWGQMML&"WWWMWW D e

C DEPARTIRI cotiviey acirusa balow:  E1 b

Darren Gved, Esq. & 2017
Attorney for Respondent M____,
401 Greenwich §%, Lagat 1L C——

New York, NY 10013
. sms/11-0712-DI5/Const, Ord,

o T

S Form G811, Febnuary 2004
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POLICY TRANSFER!EORM

C:HOL.C E 5 HEOMAER WRTRR AN T ¥
T AR ARY wos s kit

VI YRR T EET 5 W A 4 T AR R R e L O T Y T AT A

i e g iR
E@Egﬁ

Hastre Vartanly

Plaase fax-completed Transfar Eorm tot (732) 520:6461
(e iERFtanibhst s DA Tty a it
Policy Nutnber: . 9 J 9 15776 4
Name: | CLIFEORD  LUESIER

Coveroge Addsess: 13 4 €4 PrAIGIE JMEW L/

iy, Stezip O LA Hor A i Ty, Die 731 42

Praperty Type (e, Single Family, Townhouse): w6 LE FAMILY
Home Phone: 2105 « 1 &2.~2 G 07}  Work Phone;
£-mail: _‘CLPQCI'IPQ‘/CL-{: A ﬁc ? Jo f)a.[_rJ(T &t

i T R A T ;

Name: _ KENT ToHANCoN.

Maiting Address: _ G B0 N, B35TH TEARACE
Cly, stteZipr (LA NomA iy OK 73 142
Hame Phones 7105 ~ £ 22~ 133 ¢ work Phane:

E-mall br’9 cteey A gox. wet

il

1 have read-apd nderstood all the tetms & conditions listed in the User Agrecment
logated at wony. Cheiceiausearantycon and agren to he bound by them, BY signing
below, I ackhowledgs that T am offegol 2ge, have provided trute and complete
Informalicly, and have réccived a topy of the User Agreement,

Print Mema
R Ul

Signature::/fl";t. " D f R AR
T L .

y\ o [ ‘—r'.'.’\ ‘.
SRk LT Bt At dh s s Rl
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S

Tuly 13, 2013

Keot Jolnson
13444 Praide View Lane

Oklahorna City, OIC, 73142

It Claim #50003544

I purchased this house, the address of which is listed above, on March 1, 2013 Prior to the purchase, the house
swas inspected snd Consumer Home Warranty underwrote the HOW palicy that was purchased by the seller and
provided to me by your company,

Sometime during the night of July g™ the air conditioning unit quit operating. Becanse outdoor lemperstures
were 101+ In Oklahoras at the tme (I woks up to temperatuses inside my house of 84 degrees at 7 a.m.), I did
not have the option of seeing how your company would respond so 1 contacted a technician fom Air Comfort
Solutions, 8 very reputable firm in Oklshoma City. Tbelieved the unit would only need minor servicing. Alr
Comfort Sohutions catme out on Joly 9 and indicated the complete unt needed to ba replaced.

1 contacted your company on July 0™ and 1y technicion talled to your staff, explaining that the sapacitor weot
out. At that ime, the staff members we spoke with suld the unit had likely not been maintalned propecly, My
tmchnician told your staff there was no rast, no dirt, and no indication of improper maintenance and that is was
only approximately 9 years otd. The indicated staff member said that the company would get back in contact
with us that day. When 1 did not hear back from your staff that night, or the next day, T celled the: company and
tearned the company denied may claim saying the umit was not maintained propesdy. I find it an emonsous
assamption that you may be able to determing over the phose, having never laid cyes on the unil, thatit wasit a
state of disrepair, The company did not even offer to have a techniclan make an tndependent determination,

1 have inchnded the bill detailing work completed (totaling $5587.00), a short note from the technician
explaining whot he found, as well ag an email from the previous owner stating that the unit was serviced by
your stafffassociates for thls same part on 2/%2/2010 and all recommended owner maintenance procedures weve
completed. Plense be awsce that Twill be making copies of al! our corcespondestce and will be filing formal
complaints with the Better Business Bureay (BBB) and the Insurante Commission, 1f that i niot sufficient, §
will seek legal counsel for further assistance because I betleve your company took on this insurnnce policy In
good faith and | accepted it in pood fhith. 1 believe a fair resolution is possibte and look forward to working
with you In order to reselve this issue.

Piest,
Fal,
e

e dafle T
Ient M. Tohnson

405-823-7331




L AW OFFICES
PAIN anp GARLAND
11 §, W SECOND
P, 0. BOX 158
ANADARKQ, OKLAHOMA 73005
LESLIE PAIM {913-2005) TELEPHONES {405] 247-3365
JOHN VW, GARLAND (405 247-3366

FAX (d05) 2477177

RICHARD A WILLIAMS wmall; jwgarland@ateglobal.nel

September 14, 2013

Choice Home Warranty
510 Thornall Street
Fdison, New Jersey 08837

Re: Kent Johnson
13444 Prairie View Lane
Oklahoma City, OK 73142
pPolicy #919157764

Gentlemen:

On Juiy 13, 2013, Mr. Kent Johnson wrote your company and
referred to claim number 50683544 to request payment for the
loss of his alr conditioning unit. Mr., Johnson has not recelved
4 written response from his letter.

Mr. Johnson notified your company as required by article
three of your Cholce Home Warranty policy. The company failed
to comply with

III.B by sending a service provider to his residence
to determine the loss by Mr. Johnson.

Mr. Johnson completed the replacement of his ailr
conditioning unit at a total cost of $5587.00.

You have also been furnished information to show that the
air conditioning unit had been properly maintained since you
issued the policy to Mr. Clifford Lussier. Pollcy did not
expire until February 16, 2014.

You have also failed to mediate this problem in good faith
with Mr. Johnson as required by your policy.
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Mr. Johnson is making demand for all sums due to him under
the policy. You may contact me or Mr. Johnson concerning this
matter. Mr. Johnson may be reached at 405-823-7331, or at the
address shown above.

This matter is also being referred to the State Insurance
Commissioner for assistance in resolving this claim.

John W, Garland /
JWG: cW
CC: Kent Johnson

13444 Prairie View Lane
Oklahoma City, OK 73142

AA002828




LAW OFFICES
PAIN Anp GARLAND
111 5, W. SECOND
P. Q. BOX 158
ANADARKO, OXLAHOMA 73005
EESUE PAIN (19£3-2005) TELEPHONES {405) 247-2365
JOHN W, GARLAND {405) 247-3368
FAX (405) 247-17 7
RICHARD A, WILLAMS nmall; pegariand@ibcglobal.not
September 10, 2013
Oklahoma State Insurance bept
suite 100, 3625 NW 56 St. oot
p,0. Box 53408 oy \ﬂl\‘{:?:ﬁ
Oklahoma City, OK 73152-3408 QRO e RN
P 19 (A
o et TR
o SIS
AANTES e
Gentlemen: %ﬁﬁﬁﬂ%ﬁ%\

Fnclosed is a copy of the letter that Mr. Kent Johnson
wrote to Choice Home Warranty to cover the cost of the
replacement of an air conditioning unit that was insured by
Choice Home Warranty. Mr., Johnson has not received a response
to his letter. Mr. Johnson alse had the unit inspected and it
was determined that he had not failed to properly maintain the
unit. The company is refusing to mediate with Mr. Johnson or
pay his claim. Could yon please assist Mr. Johnson in resolving
this issue without golng to New Jersey for mediation. You will
also find enclosed a copy of the letter that we wrote to Choilce
Home Warranty and a copy of Mr. Johnson's policy.

Sinceraly,

N -2 { -
- ch,/
e

,dbhn ¥W. Garland

JWG:cw Lﬂ’/
Encl.

CC: Kent Johnson
13444 Prairie View Lane
Oklahoma City, OK 73142

CC: Choice Home Warranty
510 Thornall Street
Edison, New Jersey 08837
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Insurance Commissioner
John Doak

Governor
Mary Faliin

Oklahoma Tnsurance Department
State of Oklahoma

Qctober 9, 2013

CHOICE HOME WARRANTY
510 THORNALL ST
EDISON NI 08837

RE: JOHN GARLAND
OID FILE NUMBER:41880

Dear Ladies and Gentlemen:

Enclosed you will find a copy of a Request for Assistance we have received from the above inquirer. Please
review this correspondence and advise this office of your position. We ask that you use our file number on all
correspondence concerning this inquiry.

Section 1250.4 (B) of the Oklahoma Insurance Code requires that your company provide this Department with
an adequate written explanation regarding your position taken in this matter. Your response must be received
by this office no later than thirty (30) days from the date of this letter.

Your response must include the full name of the insuring company and the corresponding NAIC company
code. This will ensure that we associate the record of the complaint with the appropriate entity.

We also request that you provide a copy of the policy in question, and further request that you provide a
specific contact person who will be handling this matter, their direct telephone number and e-mail address.

Thank you in advance for your assistance and your timely response. This department looks forward to working
with you in resolving the insurance problems of this consumer.

erely,

Jason Jéhnston CIC CISR

Sr, Cfaims Process Reviewer

Consumer Assistance/Claims Division
Jason.Johnston@oid.ok.gov -
(405)521-2991 Phone (405) 521-6652 Fax

Enclosure

5 Corporate Piaza » 3625 N.W. 56th Street, Suite 100 » Oklahoma City, OK 73112-4511 » (405) 521-2828 » ‘Toll Free (In
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Office of The Attorney General Neal Buccino

- John J. Hoffman, Acting Aftorney General 973-504-6327 |OAGLbraiy | Employment
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- Steve C. Lee, Acting Director
Division of Law

- Jeffrey S. Jacobson, Director
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Edison-Based “Home Warranty” Company to Pay $780,000 | otherNows Pages

Revise its Business Practices, Retain a Compliance Giriamnar's G
Monitor in Settlement of State’s Enforcement Action Olras Neticias an Eepafist {OAG}
Civll Rights [Bwl.-,mﬂ un}
Final Consent Judgment Cammxmrai,_ [Dasione]

Cﬂmna] Justics [Di?lslm of]

NEWARK - Edison-based CHW Group, Inc., which does business as Choice Home

Warranty, has agreed to pay the State $779,913.93 including consumer restitution; revise Eleotion Law Enfamectiar Ceenin.

its business practices; and retain a compliance monitor for at least one year under a Final  Gerning Enfercarmant (v, o)
Consent Judgment resolving the lawsuit brought by the New Jersey Division of Highway Tratie Safily {Dhisian of}
Consumer Affairs in July 2014 against the company and its current and former principals, e Frad Posncuor (Ofsa ;.

Victor Mandalawi, Victor Hakim and David Seruya.
..tll.ean‘le Juslica Cammitssiza

“Despite the representations in their contracts, these defendants allegedly used creative Stale Falioe {Olvision of )
and deceptive means to deny their customers’ claims,” said Acting Attorney General L [Disielon of)

John J. Hoffman. “We will continue to pursue so-called ‘warranty’ companies like CHW
to make sure they live up to the promises they make to consumers.”

The Division’s Complaint, filed in Superior Court in Middlesex County, alleged that
CHW induced consumers fo buy the so-called “home warranties” — which were actually
service contracts — by stating they offered “comprehensive” coverage. The Division
alleged that CHW then used deceptive tactics to deny consumers’ claims, such as denying
claims if the consumers were unable to submit multiple years’ worth of maintenance
records. As a result, consumers who paid hundreds of dollars for CHW’s “warranties”
were required to pay out-of-pocket for air conditioning, refrigerator, or other repairs that
were purportedly covered.

“Choice Home Warranty allegedly deceived consumers by refusing to provide the
services it promised — specifically, the ability to have major appliances or systems
repaired or replaced,” Division of Consumer Affairs Acting Director Steve Lee said.
“CHW did this after luring consumers with ads promising they would ‘Never Pay for
Covered Home Repairs Again.™

The Division received, directly or indirectly, 1,085 complaints about CHW and its
practices, from consumers in New Jersey and throughout the country.

The Final Consent Judgment requires Mandalawi, Hakim and Seruya to execute
Confessions of Judgment, enabling the State to seek payment from them in the event
CHW fails to make the settlement payment.

AA002831
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The Judgment also requires CHW fo retain and bear the costs of a State-approved
compliance monitor. For up to two years, the compliance monitor will oversee CHW’s,
Mandalawi’s and Hakim’s compHance with the terms of the Judgment, all applicable
New Jersey consumer protection laws, and CHW’s internal policies and procedures. The
compliance monitor will provide quarterly reports to the Division.

CHW, Mandalawi and Hakim also are prohibited from using the following business
practices, among others:

» Representing that consumers who purchase residential service contracts will never
pay for repairs to home systems or appliances.

» Representing that they will assign technicians to service consumers’ claims, unless
they are able to make such assignments.

= Requesting maintenance records or other similar documents from consumers in
the initial review of their claims.

They are also required to adopt the following business practices:

= Clearly and conspicuously disclose in advertisements that they offer service
contracts, which are not warranties.

= Disclose that they may make payments to consumers instead of replacing their
home systems or appliances.

= Provide, upon a consumer’s request, a written explanation for a claim denial.

= For a period of one year, resolve consumner complaints within 60 days of receiving
Su.Cl..l ?On}pl‘;ﬂt fror‘n the .DNISK}){]’ or E%‘X?t qﬁs? llﬁfmlt;% g@o I%édfféga%tatement | Acecessibility Statement @
Departrnenglygl\(glngmet?rggrg}:ggtlgﬁgqtﬁboﬁéﬂkgqlb 8 ]lt]E\(f)vrs lfl ag!gﬁfﬁs itration.
Statewide: N Home | Services A to Z | Departments/Agencies | FAQs .
Cofenghtagisneke thathis eFfdjation with CHW ended in May 2013. The Final Consent

Thigpdgmisinaiefalnes thaPAE SermhsTVhns GaTiMrivQuapienrs embildinelt BINIR-4925
Jersey, moves an existing business into New Jersey, or otherwise sells service contracts
or any other merchandise in New Jersey.

Investigator Brian Morgenstern, of the Division of Consurner Affairs Office of Consumer
Protection, conducted this investigation.

Deputy Attorneys General David Reap and Jeffrey Koziar, of the Consumer Fraud
Prosecution Section within the Division of Law, represented the State in this action.

Consumers who believe they have been cheated or scammmed by # business, or suspect
any other form of consumer abuse, can file a complaint enline with the State Division of
Consumer Affairs or by calling 1-800-242-5846 {toll free within New Jersey) or 973-504-
6200.

#HER

News Index Page | top
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JOHN J. HOFFMAN

ACTING ATFORNEY GENERAL OF NEW JERSEY
Division of Law

124 Halsey Street - 5™ Floor

P.O. Box 45029

Newark, New Jersey 07101

Attorney for Plaintiffs

By: David M, Reap (025632012}
Deputy Attorney General

3/43

FILED

'"JUN 09 2015

TRAVIS L. FRANGIS
ASSIGNMENT JUDGE
MIDDLESEX VIGINAGE

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX COUNTY
DOCKETNO, C-135-14

JOHN J. HOFFMAN, Acting Attorney General of the
State of New Jersey, and STEVE C, LEE, Acting Director
of the New Jersey Division of Consumer Affairs,

Plaintiffs,

V.

CHW GROUP INC. dMb/a CHOICE HOME
WARRANTY; VICTOR MANDALAWI; VICTOR
HAKIM; DAVID SERUYA; JANE AND JOHN DOES 1-
20, individually and as officers, directors, sharcholders,
founders, owners, managers, agents, servants, employees,
representatives, sales representatives and/or independent
contractors of CHW GROUP, INC. d/b/a CHOICE HOME
WARRANTY; and XYZ CORPORATIONS 1-20,

Defendants.

Civil Action

FINAL CONSENT JUDGMENT

The Partics to this Action and Final Consent Judgment (“Consont Judgment”) are

plaintiffs John J. Hoflman, Acting Attorney General of the State of New lJersey (“Attorney

General”), and Steve C. Lee, Acting Director of the New Jersey Division of Consumer Affairs

(“Director”) (collectively, “Plaintiffs”), and defendants CHW- Group Inc. d/b/a Choice Home

i
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Warranty (“CHW"), Victor Mandalawi (“Mandalawi”), Victor Hakim (“Hakim”) and David

Seruya (“Seruya™) (collectively, “T)efendants”). As evidenced by their signatures below, the
Parties do consent to the eniry of this Consent Judgment and its provisions without trial or
adjudication of any issue of fact or law, and without an admission of any liability or wrongdoing
of any kind. The Parties consent to entry of this Consent Judgment to avoid the expenses and
uncertainty associated with further investigation snd/or litigation,
PRELIMINARY STATEMENT

Plaintiffs commenced this Action on July 22, 2014, alleging that Defendants violated the
New Jorsey Consumer Fraud Act, N.J.S.A. 56:8-1 et seg. (“CFA”), and the Regulations
Governing General Advertising, NLA.C. 13:45A-9.1 ¢t seq. (“Advertising Regulations™},
atising from their Advertisement, offer for Sale and Sale of R8Cs. Defendants have denied the
allegations.

The Court has reviewed the terms of this Consent Judgment and based upon the Parties’
agreernent and for good cause shown:

I'T IS HEREBY ORDERED, ADJUDGED AND AGREED AS FOLLOWS:

1. JURISDICTION

1.1  The Parties admit jurisdiction of this Court over the subject mafter and over the
Parties for the purpose of entering into this Consent Judgment. The Court retains jurisdiction for
the purpose of enabling the Parties to apply to the Court at any time for snch further érdem and
relief as may be necessary for the construction, modification, enforcement, execution or

satisfaction of this Consent Judgment.

2. VENUE

2.1 Pursuant to N.J.S.A. 56:8-8, venue as to all maiters between the Parties hereto
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relating to or arising out of this Consent Judgment will lic exclusively in the Supetior Court of
New Jersey, Chancery Division, Middlesex County.

3. EFFECTIVE DATE

31  This Congent Judgment is effective on the date that it is entered with the Court

(“Effective Date™).

4, DEFINITIONS

As used in this Consent Judgment, the following capitalized words or terms have the
following meanings, which meanings apply wherever the words and terms appear in this Consent
Judgment.

41  “AAA” refers to the American Arbitration Association.

49  “Action” refers to the matter titled John J. Hoffman, Acting Attorney General of

the State of New Jersey, and Steve C. Lee, Acting Director of the New Jersey Division of

Congumer Affairs v. CHW Group, Inc. d/b/a Choice Home Warranty, Victor Mandalawi, Victor

Hiakim. and David Seruya, Superior Court of New Jersey, Chancery Division, Middlesex

County, Docket No. MID-C-135-14, and all pleadings and proceedings related thereto, Including
the Complain, filed July 22, 2014.

43  “Additiona! Consumer” refers to any Consumer who submits to the Division,
directly or through another agency, aflet the Effective Date, a complaint concerning CHW’s
business practices.

44  “ADR Unit” refors to the Alternative Dispute Resolution Unit of the Division,

45  “Advertisement” is defined in accordance with N.J.S.A. 56:8-1(c). For purposes

of the Advertising Regulations, “Advertisement” shall be defined In accordance with N.J.A.C,

13:45A-0.1, These definitions apply to other forms of the word “Advertisement,” Including

AA002835




6/43

« A dvertise[s]” and “Advertised.”

46  “Attorney General” refers to the Attorney General of the State of New Jersey and

the Office of the Attorney Genetal of the State of New Jersey.

47 “CHW Advertisements” refers to CHW’s Advertisements, Including the CHW

Booklet, CHW Commercial Advertisements, CHW Email Advertisements and CHW Website.

48  “CHW Booklet” refers to the booklet CHW mails to Consumers who purchase
RSCs, which includes the RSC.

49  “CHW Commercial Advertisements” refers to commercials posted by CHW at
www.youtube.coml,

410 “CHW Email Advertisements” refers to emails sent by CHW to Consumers
Advertising and offering for Sale RSCs.

411 “CHW Website” refers to the website located at www.choicehomewarranty.com,
as well as any other website owned or controtled by CHW through which RSCs are Advertised,
offered for Sale andfor sold, Including www.choicehomeaz.com; www.choicehmﬂenv.com;
www.chofcchomeus.com;  www.choicehomewatranty.biz; www.choicehomewarranty.info;
www.choicehomewartanty.me; www.choicehomewarranty.mobi; www.choicchomewarranty.net;
www.cholcehomewattanty.org; www.chwplan.com; and www.wartantymyhome.com,

412 “Claims Agent” refers to any employee of CHW or any Person acting or
purporting to act on its behalf, engaged in the evaluation of Consumers’ claims arising under
RSCs.

413  “Clearly and Conspicuously” means a staternent that, regardless of the medium in
which it is made, is presented in such size, colot, contrast, duration, location and audibility,

compared to the other information with which it is presented, that it is readily apparent and
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understandable and in language and terms used in accordance with thelr common or ordinary
usage and meaning.

414 “Consumet” refers to any Person who Is offered Merchandise for Sale.

4,15 “Diagnosis Form” refers to the form, whether electronic or otherwise, through
which Claim Agents, ot any other of CHW’s employees or aniy other Person acting or purporting
to act on CHW’s behalf, memorialize a technician’s diagnosis of 3 failure to a Consumer’s home
system or appliance. |

416 “Division” or “Division of Consumet Affairs” refers to the New Jersey Division
of Consumer Affairs,

417 “Including” is construed as broadly as possible and shall mean “without
limitation.” This definition applies to other forms of the word “Including” such as “Include” and
“Included.”

418 “Merchandise” is defined in accordance with N.IS.A. 56:8-1(c) and shall Include
RSCs.

| 419 “New Jersey” and “State” refers to the State of New Jersey.

420 “Person[s}” is defined in accordance with NIS.A, 56:8-1(d).

421 ‘“Represent” means to state or imply through claims, statements, questions,
conduct, graphics, symbols, lettering, formats, devices, language, documents, messages or any
other manner ot means by which meaning might be conveyed.

499 “Restitution” refers to all methods undertaken by CHW fto resolve Additional
Consumer complaints, Including the issuance of refind checks or other payments.

423  “RSC” refers to CHW’s residential Service Contract.

424 “Sale” is defined in accordance with N.LS.A. 56:8-1(e).
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425 “Sales Representative” refers to any employee of CHW, or any Person acting or
purporting to act on its behalf, engaged in the Advertisement, offer for Sale or Sale of RSCs.
426 “Service Contract” is defined in accordance with N.IS.A, 56:12-87.

427 “Service Contracts Act” refers to the Act Concerning Service Contracts, NJ.S.A.

56:12-87 et seq,
428 “Warranty” is defined in accordance with N.JS A, 56:12-87.

5, INJONCTIVE RELIEE AND REQUIRED BUSINESS PRACTICES ASTO -
CHW, MANDALAWI AND HAKIM

51 CHW, Mandalawi and Hakim shail not engage in any unfair ot deceptive acts or
practices in the conduct of any business in the State and shall comply with such State laws, rules
and regulations as now constituted, Including the CFA, the Advertising Regulations and the
Service Contracts Act.

Advertisement and Offer for Sale of RSCs:

59 In the CHW Advertisements, CHW, Mandalawi and Hakim shall Clearly and
Conspicuously disclose that CHW offers for Sale and/ot sells Service Contracts, which are not
Watranties,

53 In the CHW Advertisements, CHW, Mandalawi and Hakim shali not Represent
that Consumers who purchase RSCs will never pay for repairs to home systems or appliances.

54  In the CHW A;dvertisements, CHW, Mandalawi and Hakim shaﬁ not Represent
that Consumers who purchase RSCs will be assigned technicians to service their claims, unlesé
they are able to assign technicians to service Consumers’ claims.

55  Inthe CHW Advertisements, CHW, Mandalawi and/or Hakim shall not Represent
that technicians will be assigned to a Consumer’s claim and/or dispatched fo a Consumer’s

residence within a specified time period (e.g. within two (2) days).

6
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56 In the CHW Advertisements, CHW, Mandalawi and Hakim shall not Represent
that Consumers who putchase RSCs will have thelr home systems and/or appliances replaced,
unless they Clearly and Conspicuously discloss, in close proximity to such Representations, that
CHW reserves the right to make payment to Consumers jn lien of replacing their home systems
or appliances, and that, in the event that CHW makes such payment, CHW will provide written
notification to Consumers of the basis for the amount of the payment. |

57 In the CHW Advertisements, CHW, Mandalawi and Hakim shall Clearly and
Conspicuously disclose that CHW reserves the right to make payment to Consumers in liev of
replacing their home systems or appliances.

58 In the CHW Advertisements, CHW, Mandalawi and Hakim shall Clearly and
Conspicuously disclose any limitations of liability and/or exclusions from coverage under the
terms and conditions of the RSC,

59 TIn the CHW Website, CHW, Mandalawi and Hakim .shall Include a section
concerning Consumers’ maintenance of their home systems and appliances, which shall Include
a statement that CHW has the right to request “maintenance records” and/or similar documents

from Consumers under certain circumstances.

Sales Representatives:

5.0 Sales Representatives shall not make any false or misleading statements to induce

Consurners to purchase RSCs,

511 Sales Representatives shall not misrepresent to Consumers the terms and

conditions of the RSC.
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512 Sales Representatives shall not Represent to Consumerg that CHW will assign -
technicians to service their claims, unless CHW is able to assign technicians to service
Consumers’ claims. |

5.13 Sales Representatives shall disclose that CHW reserves the right to make payment
to Consumers in lieu of replacing their home systems or appliances.

5.14 Sales Representatives shall disclose that CHW has the right to require Consumers
to submit “maintenance records” and/or othet similar documents under certain circumstances,
Terms and Conditions of the RSC:

5.15 CHW, Mandalewi and Hakim shall Clearly and Conspicuously disclose in the

terms and conditions of the RSC any limitation of liability and/or exclusion from coverage.

516 CHW, Mandalawi and Hakim shall not Include in the RSC any statement that
CHW will arrange for technicians to service a Consumers’ claims, unless CHW is able to arrange

for techniciang to service Consumers® ¢laims,

517 CHW, Mandalawi and Hakim shall not Include in the RSC any statement that
technicians will be assigned to service Consumer’s claim and/or dispatched to Consumers’
residences within a specified time period (e.g. within two days), unless CHW is able to assign
technicians to service Consumers’ claims and/or dispatch technicians T.(.) Consumers’ residences
within the specified time period.

5-.18 CHW, Mandalawi and Hakim shall Clearly and Conspicuously disclose in the
tetms and conditions of the RSC that CHW reserves the right to make payment to Consumers in
lieu of replacing their home systems or appliances.

519 CHW, Mandalawi and Hakim shall Clearly and Conspicuously disclose in the

terms and conditions of the RSC that CHW has the right to require Consumers {0 submit
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“maintenance records” and/or other similar documents in the event that Consumers request that
CHW review the denial of their claims. -

520 CHW, Mandalawi and Hakim shall Include in the terms and condition of the RSC
that any informal resolution process of 2 Consumer’s claim is voluntary and shall be concluded
within twenty (20) days.

521 CHW, Mandalewi and Hakim shall not Include in the terms and conditions of the
RSC any references to arbitration before the AAA, unless CHW is in good standing with the
AAA. |

522 CHW, Mandalawi and Hakim shall not Include in the terms and conditions of the
RSC any reference to any limitation on liability that contradicts applicable New Jersey
Consumer protection laws, particularly as to Consumers’ rights to recovery.

523 To the extent that any of the above-referenced provisions require changes in the
terms and 'conditions of the existing RSC, CHW, Mandalawi and Hakim shall make sich
changes within ninety (90) days of the Effective Date.

Assignment of Technicians:

524 CHW, Mandalawi and Hakim shall ensure, to the best of thefr knowledge based
upon their diligent and good faith inquiries, that any technician they assign fo service a
Consumer’s claim possesses all requisite licenses, registrations and insurance.

525 CHW, Mandalawi and Hakim shall ensure that any technician they assign to
service a Consumer’s claim, to the best of their knowledge based on their diligent and good faith
inquiries, is available and able to service such claim.

Evaluation of Claims:
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526 In CHW, Mandalawi and Haldm’s initial evaluation of Consumers’ claims, they
shall not request “maintenance records” or other similar documents ftom Consumers.

527 CHW, Mandalawi and Hakim shali not deny a Consumer’s claim upon a basis not
set forth in the RSC.

598 At the time a Claims Agent orally denies a Consumer’s claim, the Claims Agent

" shall inform the Consumer that he/she has the right to request a written denial from CHW, which
shall be provided fo him/her in fifteen (1 5) days of receiving the request for a written denial.,

529 The written denial shall Include:

(a) the technictan’s diagnosis of the home system or appliance, 8s

demonstrated by any available supporting documents, whether electronic
or otherwise, Including the Diagnosis Form;

(b) ~ CHW’s basis for the denial under the RSC; and

(c) notification that the Consumer may send a written request for CHW to

review the denial, along with a list of required documents (i.e.
“maintenance records”) that must be sent with such a request.

530 Within thirty (30) days of receiving a Consumer’s written request to review a
denial, CHW shall provide written notification to the Consumer of the results of its review,
which shall Include the basis for its decision and any supporting documents.

531 In the event a Consumer disputes the results of CHW’s review, CHW shall orally
snform the Consumer that he/she may submit a complaint to the Division, which will be referred

to atbitration with the ADR Unit, in accordance with Section 7.

" Payment to Technicians:

537 In the event that a Consumer notifics CHW, otally ot in writing, that a technician
is directly seeking payment from him/her, CHW, Mandalawi and Hakim shall make payment to

the technician of the approved amount within thirty (30) days.

10
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Payment in Lieu of Replacement:

533 In the event CHW, Mandalawi and/or Hakim makes payment to a Consumer in

lieu of replacing his/her home system or appliance, CHW, Mandatawi and/or Hakim shall

provide the Consumer with written notification of payment, which shall Include CHW’s basis fot
the amount provided as payment in lieu of replacement of the home system or appliance.

"534 Within thirty (30) days of providing the Consumer with written notification of
payment, CHW, Mandalawi and Hakim shall provide the Consumer with such payment in the
same manner in which the Consumer purchased the RSC or by check, at the election of the
Consumer.

Refunds:

535 In the event that CHW, Mandalawi and/or Hakim cancel a RSC, at the time of
such cancellation, they shall provide the Consumer with written nofification of the cancellation,
which shall Include the amount of any refund due to the Consumer.

536  Within thirty (30) days of providing the Consumer with written notification of the
cancellation, CHW, Mandalawi and Hakim shall provide any refund due in the same manner in
which the Consumer purchased the RSC orby check, at the election of the Consusner,

Written Notification:

537 CHW, Mandalawi and Hakim may provide the written notifications to Consumers
required under Qections 5.28, 5.30, 5.33,5.35 by electronic fransmission.

Training of Sales Represeniatives and Claims Agents:

538 CHW, Mandalawi and/or Hakim shall develop training materials to ensure that

their Sales Representatives and Claims Agents arv familiar with the terms of this Consent

11
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Judgment, Such training shall Include, at a minimum, the specific practices that are required and
prohibited pursuant to Section 5 of this Consent Judgment.
539 CHW, Mandalawi and Hakim shall ensure that all of their Sales Representatives

and Claims Agents receive the training teferenced in Section 538 within thirty (30) days of the

Effective Date.

540 CHW, Mandalawi and Hakim shall have a continuing obiigation to ensure that all

new Sales Representatives and Claims Agents receive the training referenced in Section 5.38
within thirty (30) days of their commencement of employment w1th CHW.

541 CHW, Mandalawi and Hakim shall ensure that their Sales Representatlves and
Claims Agents sign a form acknowledging that he/she has received the training and materials,

Service Contracts Act:

542 CHW, Mandalawi and Hakim shall comply with all of the requirements of the

Service Contracts Act.

6. INJUNCTIVE RELIEF AND REQUIRED BUSINESS PRACTICES AS TO SERUYA

61  Seruya Represents and warants that he has not been an officer, director,
shareholder, ownet, managet, agent, servant, employee, representative, Sales Representative,
Claims Agent andfor independent contractor of CHW's parent company, CHW, CHW’s
affiliated companies and/or CHW’s subsidiary companies since at least May 21, 2013,

62  Setuya shall provide written notice to Plaintiffs of any plans to: (8) relocate any

business entity owned, operated and/or managed by him to New Jersey; (b) form any business
entity to be owned, operated and/or managed by him in New Jersey, and/or (c) Advertise, offer
for Sale and/or sell Merchandise, Including RSCs or any other type.of Service Contracts 1o

Consumers in New Jersey, along with & description of any such Merchandise. Setuya shall
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provide such notification at least thirty (30) days prior to the date ‘of any such relocation,
formation and/or Advertisement, offer for Sale, and/or Sale of Merchandise‘

63 In the event Setuya: (a) relocates any business entity owned operated and/or
managed by him to New Jersey that is engaged in the Advertisement, Offering for Sale and/or
Sale of RSCs or any type of Service Contracts; (b) forms any business entity owned, operated
and/or managed by him in New Jersey that is engaged in the Advertisement, offering for Sale
andfor Sale of RSCs ot any type of Service Contracts; and/or () otherwise Advertises, Offers for
Sale and/or sells RSCs or any other type of Service Contracts fo Consumers in New Jersey, he
shall comply with the requirements of Sections 5.1 through 5.42 of this Consent Judgment.

7. ADDITIONAL CONSUMER COMPLAINTS

71  Fora period of one (1) year from the Effective Date, the Division shall forward to
CHW copies of any Additional Consumer complaints. The Division shall forwatd to CHW such
complaints within thitty (30} days of the Division’s receipt thereof,

75 Afier forwarding to CHW the complaint of an Additional Consumer, the Division
shall notify the Additional Consumer, in writing, of the following: (a) that his/her complaint has
been forwarded to CHW,; (b) that he/she should expect a response from CHW within thirty (30)
days from the date of this notice; and (c) the right to refer his/her complaint to the ADR Unit for
binding atbitration if CHW disputes the complaint and/or requested relief.

73 Within thirty (30) days of receiving the Additional Consumer complaint from the
Division, CHW shall send a written response to the Additional Consumer, with a copy sent by
first class mail, fax or email to the followitig:

New Jersey Division of Consumer Affairs,
Office of Consumer Profection

Case Initiation and Tracking Unit
124 Halsey Street, P.O. Box 45023
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Newark, New Jersey 07 101
Fax: (973) 648-3139
E-mail: emt@dea.lps.statenj.us.

74  If CHW does not dispute the Additional Consumer’s complaint and requested
yolief, CHW shall provide written notification to the Additional Consumer. Where Restitution
concerns a refund or other payment, such shall be made to the Additional Consumer in the same
manner in which the Consumer purchased the RSC ot by check.

75 1 CHW disputes the Additional Consumer’s complaint andfor requested relief,
CHW’s written response shall Include copies of any documents concerning CHW’s dispute of
the complaint.

7.6  Within forty-five (45) days of receiving from the Division the Additional
Consumer’s complaint, CHW shall provide the Division with written notification whether the

Additibnal Consumer’s complaint has been resolved. Such notification shall Tnclude the

following:

(@  The Additional Consumer’s name and address;

(b)  Whether the Additional Consumer”s complaint has been resolved;
(c). The Restitution provided to the Additional Consumer,

(d) Copies of any documents evidencing Restitution ptovided to the
Additional Consumer;

(&) Confivmation that CHW sent all notifications to the Additional Consumer
as required by this Section; and .

(fy  In the event that CHW's written response andfor Restitution to the .
Additional Consumer is returned as undeliverable, the efforts CHW has
undertaken to locate the Additional Consumer.
Following the Division’s receipt and verification that an Additional Consumer’s complaint bas

been resolved, the Additional Consumer’s complaint shall be deemed closed for purposes of this .

14 i
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Consent Judgment.

77  If within sixty (60) days of CHW’s receipt of the Additional Consumet’s

complaint: (a) CHW has not notified the Division that the Additional Consumer’s complaint has

been resolved; (b) CHW has notified the Division that the Additional Consumer’s complaint has

not been resolved; or () CHW notified the Division that the Additional Consumer refuses

CHW’s offer of Restitution, the Division shall forward such Additional Consumer complaint to
the ADR Unit for binding arbitration. CHW agrees hevein to consent to this arbitration process
and to be bound by the arblirator’s decision. CHW further agrees 10 bt;, bound by the immunity \
ptovisions of the New Jetsey Arbitration Act, N.LS.A, 2A:23B-14, and the New Jersey Tort
Claims Act, N.J.S.A. 59:1-1 .gg seq. The Division shall notify any such Additiene.d Consumer and
CHW of the referral of the complaint to the ADR Unit. Thereafter, the arbitration shall proceed
in accordance with the ADR Guidelines (a copy of which is attached as Exhibit A).

78 If CHW refuses to participate in the ADR program, the arbitrator may enter 2
default against CHW. Unless otherwise specified in the arbitration award, CHW shall pay all

arbitration awards within thitty (30) days of the arbitrator’s deciston.

79  CHW’s failure or refusal to comply with the requirements of Sections 7.3 through

7.6 and/or participate in the arbitration process or pay an arbitration award timely shall constitute

a violation of this Consent Judgment. Under these oircumstances, the Diviston may unilaterally
discontinue the Additional Consumer complaint resolution process upon notice to CHW. i

710 If an Additional Consumer refuses to participate in the ADR program, that
Additional Consumet’s complaint shall be deemed closed for the purposes of this Consent
7 Judgment and no Restitution will be required to be made by CHW to the Additional Consumer

through the Additional Consumer Complaints Process.
15 ;
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711 The Patties may agree in writing 10 alter any time periods or deadlines set forth in
this Section.

712 Following the expiration of the one (1) year period, CHW may request {o continue
the Additional Consumer complaint resolution process for up to two (2) successive one (1) year
petiods, upon written notice by CHW to the Division not later than thirty (30) days prior to the
expiration of the initial or any subsequent one (1) year period. The Division may decline to grant
CHW'’s request, at its sole discretion, for any reason Including those set forth in Section 7.9.

8. INDEPENDENT COMPLIANCE MONITOR

8.1  Within thirty (30) days of the Effective Date, CHW shall retain an Independent
Compliance Monitor (“Compliance Monitor”) to monitor CHW’s compliance with the torms and
conditions of this Consent Judgment. CHW shall bear all costs associated with the Compliance
Monitor,

83  The Compliance Monitor will be an individual whose retention is approved in
advance by the Division and who is familiar with the terms of the Consent Judgment. The
Compliance Monitor will serve in this capacity for a period of up to two (2) years from the date
of retention (“Monitoring Period™), subject to Sections 8.10 and 8.11.

83  The Compliance Monitor shall not have any direct or indirect interest in, or
relationship with, either the Division or Defendants that would impede, or reasonably be
perceived to impede, the Compliance Monitor’s ability to perform the services under this
Consent Judgment.

84  The Compliance Monitor shall not be employed by or affiliated with CHW,
Mandalawi and/or Hakim, nor any other entity owned or controlled by them, for a period of at

least one (1) year from the tesmination of the Monitoring Period,
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85  Under no circumstances will the cost of the Compliance Monitor exceed One
Hundred Thousand and 00/100 Dollars ($100,000.00), regardless of the length of the

Compliance Monitor’s retention,

86 The Compliance Monitor shall be compensated quarterly, and hefshe shalllsubmit
a guarterly invoice to CHW for the amount of all of his/her costs incurred during the quarter,
CHW shall pay each invoice within thirty (30) days upon receipt.

87  The Compliance Monitor shall perform the following functions:

(2)  Monitor CHW, Mandalawi and Hakim’s compliance with the terms of
this Consent Judgment as well as with all applicable State laws;

(b))  Monitor CHW, Mandalawi and Hakim's compliance with CHW's
internal policies and procedures;

(¢)  Evaluate the adequacy of CHW's intetnal policies and procedures to
ensure compliance with all applicable State laws, and to recommend any
changes to those policies and procedutes that the Compliance Monitor

deems reasonably necessary {0 achieve such compliance; and '

(d)  Provide written quarterly reports to the Division.

g8 The Compliance Monitor’s quarterty reports referenced in Section 8.7 shall be

limited to the following:

(8) Confirming that the CHW Advertisements  have been revised in
accordance, and otherwise comply, with Sections 52105.9;

(b)  Confirming that CHW, Mandalawi and Hakim have implemented policies
to ensure that their Sales Representatives do not misrepresent the terms
and conditions of the RSC and make the disclosures set forth in Sections

5,13 and 5.14;

© Confirming that CHW, Mandalawi and Hakim have revised their RSC in
accordance with Sections 5.15 to 523, within ninsty (50) days of the
Effective Date;

(@  Confiming that CHW, Mandatawi and Hakim’s assi gnment of technicians
comply with Qections 5.24 and 5.23;
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(e  Confirming that CHW, Mandalawi and Hakim, in their initia] evaluation
of claims under the RSC, do not request “maintenance records” or similar
documents from Consumers, and do not deny Consumers’ claims upoi a

basis not set forth in the RSC, in accordance with Sections 526 and 5.27;

(§  Confirming that CHW, Mandalawi and Hakim have implemented policies
to ensure that they provide written notifications to Consumers in
accordance with Sections 528, 5.29, 530, 5.33, and 5.35; and

(g)  Confitming that CHW has addressed the Additional Consumer
complaints, in accordance with Section 7.

g9  Within thirty (30) days of the Effective Date, CHW shall send to the Division the

full name, business address (street and mailing), telephone pumber, facsimile number and
electronic mail address of the Compliance Monitor.

810 Af any time after one (1) year from the date of hire of the Compliance Monitor,
CHW may make a written request to the Division to tetminate the retention of the Compliance
Monitor, Such request shall include a certification under oath by a principal of CHW that CHW
has been in compliance with all applicable State laws, CHW's own policies and procedures, and
this Consent Judgment,

211 Within thirty (30) days of the submission of the request referenced in Section
8.10, the Division shall notify CHW, in writing, whether it will consent to CHW’s request 10
terminate the retention of the Compliance Monitor.

8,12 If the Compliance Monitors retention is terminated prior to the expiration of the
Monlitoring Period, the Compliance Monitor shall submit an inveice fo CHW for any costs
incutred after submission of the last quartesTy invoice. CHW shall pay that invoice within thirty
(30) days of receipt.

813 CHW’s failure to timely pay any invoice presented to it by the Compliance

Monitor shall constitute & violation of this Consent Judgment.
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9, SETTLEMENT PAYMENT
9,1  The Parties have agreed to a settlement of the Action in the amount of Seven
Hundred Seventy-Nine Thousand Nine Hundred Thirteen and 93/100 Dollars ($779,913.93)
(“Settlement Payment”), which is comptised of civil penalties, pursuant (o the CFA, N.JS.A.
56:8-13, Restitution, pursuant to the CFA, NJS.A, 56:8-8, and reimbursement of Plaintifs’
attorneys’ fees and investigative costs, putsuant {o the CFA, N.J.S.A. 56:8-11.
92  CHW shall make the Setflement Payment as follows:

(a)  Onorbefore thirty (30) days from the Effective Date, CHW shall pay Two
Hundred Eighty Three Thousand Eight Hundred Fighty-Eight and 93/100
Dollars {$283,888.93); and

(b)  On or before nine (9) months from the Effective Date, CHW shall pay
Four Hundred Ninety-Six Thousand and 007100 Dollars ($496,025.00).

93  CHW shatl pay the Settlement Payment by wire transfer, certified or cashier’s

check, money order or credit card made payable to “New Jersey Division of Consumer Affairs”

and forwarded {0

David M. Reap, Deputy Attorney General
Consumer Fraud Prosecution Section
State of New Jersey

Office of the Attorney General
Department of Law and Public Safety
Division of Law

124 Halsey Street - 5™ Floor

P.0O. Box 45029

Newark, New Jersey 07101

94  Upon making the Settlement Payment, CHW shall immediately be fully divested
of any interest in, or ownership of, the monies paid and all intercst in the monies, and any

subsequent interest or income derived therefrom, shall inure entirely to the benefit of the

Plaintiffs pursuant to the terms herein,

9.5 In the event that CHW fails to make the Settlement Payment in accordance with
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Sections 9.2 and 9.3, Plaintiffs shall provide CHW with written notice of non-payment. CHW
shall be afforded a seven (7) day period from receipt of such notice within which to cure any
such non-payment, CHW’s failure to cure any such non-payment will be considered an event of
default (“Bvent of Default”).

9.6  Upon a request by or on behalf of CHW and verification that the Settlement

Payment has been made, Plaintiffs shall provide CHW with a Warrant of Satisfaction as to such

payment. The Warrant of Satisfaction shall have no effect on CHW, Mandalawi, Hakim and

Seruya’s continuing obligations under any other provision of this Consent Judgment.

10. CONFESSION OF JUDGMENT

0.1  Upon execution of this Consent Judgment, Mandalawi, Hakim and Setuya shall

provide Plaintiffs with an executed Confession of Judgment in the amount of Seven Hundred

Seventy-Nine Thousand Nine Hundred Thirteen and 93/100 Dollars ($779,913,93) that has been
excouted in the form annexed as Exhibit'B. Plaintiffs’ counsel shall hold the Confession of
Judgment in escrow pending an Event of Default.

102  If an Bvent of Default occurs, Plaintiffs may make an application pursuant to the
New Jersey Rules of Court to enter and enforce the Confession of Judgment, and to have
judgment entered against Mandalawi, Hakim and Seruya, in the amount of Seven Hundred
Seventy-Nine Thousand Nine Hundred Thirteen and 93/100 Dollars ($779,913.93), minus any
amounts paid by CHW pursuant to Sections 9.2 and 9.3, plus Plaintiffs’ attorneys’ fees and costs.

11. DISMISSAL OF ACTION

11.1  The entry of this Consent Judgment constitutes a dismissal with prejudice of the

Action, provided however, that the Court shall retain jurisdiction to enforce the terms of the

Consent Judgment.
20
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12. GENERAL PROVISIONS

12.1 This Consent Judgment is entered into by the Parties as their own free and
voluntary act and with full knowledge and understanding of the obligations and dufies imposed
by this Consent Judgment.

2.2 This Consent Judgment shall be governed by, and construed and enforced in
accordance with, the laws of the State of New Jersey.

12,3 The Parties have negotlated, jointly drafted and fuily reviewed the terms of this
Consent Judgment and the rule that uncertainty or ambiguity is to be construed against the
drafier shall not apply to the construction of interpretation of this Consent Judgment. |

124  This Consent Judgment contains the entire agteement among the Parties. Excepl
as otherwise provided herein, this Consent Judgment shall be modified only by a written

_instrument signed by or on behalf of the Plaintiffs and Defendants.

12.5 Except as otherwise explicitly provided for in this Consent Judgment, nothing
herein shall be construed fo limit the authority of the Attorney General to protect the inferests of
the State or the people of the State.

12.6 If any pottion of this Consent Judgment is held invalid or unenforceable by
operation of law, the remaining terms of this Consent Judgment shall not be affected.

12.7 This Consent Judgment shall be binding upon the Parties and their successors in
interest. In no event ghall assignment of any right, power or authotity under this Consent
Judgment avoid compliance with this Consent Judgment.

2.8 This Consent Judgment is agreed to by the Parties and entered into for seftlement
purposes only. Neither the fact of, nor any provision contained in this Consent Judgment nor any

action taken hereunder shall constitute, or be construed as: (@) an approval, sanction Of
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authorization by the Attorney General, the Division, or any other governmental unit of the State
of any act or practice of Defendants; and (b) an admission by Defendants that any of their acts or
practices described in or prohibited by this Consent Judgment are unfair or deceptive or violate
or are governed by the Consumer protection laws of the State. This Consent Judgment is not
intended, and shall not be deemed, to constitute evidence or precedent of any kind except in any ii
action or proceeding by one of the Parties to enfoce, rescind of otherwise implement or affirm
any or all of the terms of this Consent Judgment.

12.9  The Parties represent and warrant that their signatories to this Conscnt Judgment
have authority to act for and bind the respective Parties.

12,10 Unless otherwise prohibited by law, any signatutes by the Parties required for

entry of this Consent Judgment may be executed in counterparts, each of which shall be deemed
an original, but all of which shall together be one and the same Consent Judgment.

13. RELEASE

13.1 In consideration of the injunctive relief, payments, undertakings, mutual promises
and obligations provided for tn this Consent Judgment and conditioned on CHW complying with
the Additional Consumer Complaint Process pursuant to Qection 7, and CHW making the
Settlement Payment in the manner specified in Section 9, Plaintiffs hereby agree to release
Defendants from any and all civil claims or Consumer related administrative claims, to the extent
permitted by State law, which the Plaintiffs could have brought prior to the Effective Date
against Defendants for violations of the CFA and the Advertising Regulations alleged in the

Action, as well as the matfers specifically addressed in Section 5 of the Consent Judgment

{(“Reteased Claims”).

132 Notwithstanding any term of this Consent Judgment, the following do not
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comptise Released Claims; (2) actions to enforce this Consent Judgment; and (b) any claims
against Defendants by any other agency or subdivision of the State.

14, PENALTIES FOR FAILURE TO COMELY

14.1 ‘The Attorney General (ot designaied representative) shall have the authority fo
enforce the provisions of this Consent Judgment, seck sanctions for violations of this Consent
Judgment or both.

142 The Parties agree that any future violations by CHW, Mandalawi and Hakim of
Section 5 and Seruya of Section 6 of this Consent Judgment, the CFA and/or the Advertising
Regulations sha{ll constitute a second of succeeding violation pursuant to N.ILS.A, 56:8-13, and

that Defendants may be liable for enhanced civil penalties as provided therein.

15. COMPLIANCE WITH ALL LAWS

15.1 Excopt as provided in this Consent Judgment, no provision herein shall be

construed as!

(a)  Relieving Defendants of their obligations to comply with all State laws,
regulations of tules, as now constituted or as may hereafter be amended, or
as granting permission 10 €Ngage in any acts or practices prohibited by any

such laws, regulations or rules; or

(v)  Limiting or expanding any right Plaintiffs may otherwise have to obtain
information, documents or testimony from Defendants, pursuant fo any
State law, regulation or rule, as now constituted or as may hereafter be

amended, or limiting or expanding any right Defendants may otherwise
have pursuant to any State law, regulation or rule, to oppose By Process
employed by Plaintiffs to obiain such information, documenis of

testimony.

16. NOTICES UNDER THIS CONSENT JUDGMENT

16.1 Except as otherwise provided herein, any notices ox other documents required to

b sent to the Parties pursuant to this Consent Judgment shall be sent by the United States Mail,
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Certificd Mail Return Receipt Requested, or other nationally recognized courier service that

provides for tracking services and identification of the person signing for the documents. The

notices andfor documents shall be sent to the following addresses:

For Plaintiffs:

David M. Reap, Deputy Aftorney General
Consumer Fraud Prosecution Section
State of New Jersey

Office of the Attorney General
Department of Law and Public Safety
Division of Law

124 Halsey Street - 5™ Floor

P.0. Box 45029

Newark, New Jersey 07101

For CHW, Mandalawi and Hakim:

Lori Grifa, Esq.

Archet & Greiner, P.C.

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, New Jersey 07601

For Setuya:

Arnold Reitet, Bsq,
Reiter and Zipetn
Attorneys at Law

75 Montbello Road
Suffern, New York 10901

z:@—
IT IS ON THE DAY OF e 2015, SO ORDERED, ADJUDGED
AND DECREED.

TRAVIS L. FRANCIS, AJ.S.C.
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JOINTLY APPROVED AND
SUBMITTED FOR ENTRY:

FOR THE PLAINTIFFS:

JOHN J, HOFFMAN :
ACTING ATTORNEY GENERAL OF NEW J ERSEY

By:
avid M. Reap
Deputy Attorney General

Consumer Fraud Prosecution Section

124 Halsey Street - 5" Floor
. P.0.Box 45029
. Newark, New Jersey 07101

FOR DEFENDANTS CHW GROUP, INC.
D/B/A CHOICE HOME WARRANTY,
VICTOR MANDALAWI AND VICTOR HAKIM:

ARCHER & GREINER, P.C.

By:
Lori Grifa, Esa.

Coutt Plaza South, West Wing

21 Main Street, Suite 353
Hackensack, New Jersey 07601 -

25
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JOINTLY APPROVED AND
SUBMITTED FOR ENTRY:

FOR THE PLAINTIFES:

JOHN J. HOFFMAN
ACTING ATTORNEY GENERAL OF NEW JERSEY

By: . Dated: 2015
David M. Reap
Deputy Attorney General

‘Consumer Fraud Prosecution Section

124 Halsey Street - " Floor
P.O. Box 45029
Newark, New Jersey 07 101

FOR DEFENDANTS CHW GROUP, INC.
D/BlA CHOICE HOME WARRANTY,
VICTOR MANDALAW}\?JD YICTOR HAKIM:

ARCHER & G njﬁf P.cif
/
- /

Court Plaza South, West Wing
21 Main Street, Suite 353
Hackensack, New Jersey 07 601

Dated: /%ﬂ k '72} , 2015

By:
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OVED & OVED, LLP
: &
By: O’\Q/ —_— 2 , 2015
Darren Oved, Esq.

401 Greenwich Street
New York, New York 10013

CHW GROUP, INC. D/B/A CHOICE HOME WARRANTY

Dated: , 2015

By:
Victor Mandalawi, President

1090 King Georges Post Road
Edison, New Jersey 03837

VICTOR MANDALAWI

Dated: , 2015

By:
Victor Mandalawi

- ——
e —

VICTOR HAKIM

Daied: , 2015

By:
Victor Hakim

-
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OVED & OVED, LLP

By: Dated: , 2015
Datren Oved, Esq.

401 Greenwich Street
New York, New York 10013

CHW GROUP, INC. D/B/A CHOICE HOME WARRANTY

By: W Dated: S‘/Q_L 12015

Vittor Mandalawi, President

1090 King Georges Post Road
Edison, New Jersey 08837

VICTOR MANDALAWI

By: /é Dated: § AII 2015

Victor Mandalawi

VICTOR HAKIM

By: A Dated: 9/ Jot , 2015
7 AVictor Hakim
i PITTMAN
PUBLIC OF NEW JERSEY

iD# 2437848
My Comirission Exphes 8/28/2018
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FOR DEFENDANT DAVID SERUYA:

75 Montbello Road .
Suffern, New York 10901

DAVID SERUYA

David Seruya

27
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FOR DEFENDANT DAVID SERUYA!

REITER AND ZIPERN
ATTORNEYS AT LAW

By:

" Amold Reiter, Esq.

i
75 Montbello Road
Suffern, New York 10901

DAVID SERUYA.

BWJ%
David Seruya

&

27

Dated;

Dated:

2015

_,2015
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NEW JERSEY DEPARTMENT OF LAW AND PUBLIC SAFETY
DiVISION OF CONSUMER AFFAIRS
- ALTERNATIVE DISPUTE RESOLUTION UNIT

ADR UNIT GUIDELINES

INTRODUCTION

The Division of Consumer Affairs (“Division”) staded the Alternafive Dispute Resolution ("ADR"} Unit
in May 1992 as an independent, non-advocacy unit within the Division, [twas designedto offer a method
of resolving problems without using the court system, thereby avoiding the fime and expensa of court
cases. Two programs are avallable for settling disputes: mediafion and arbitration. In the mediation
program, the parties involved work directly with a mediator who, as an uninvolved third party, helps to
create an atmosphere that is conducive to resolving the issues. In arbitration, the parties preseént their
problem fo a neutral Individual who analyzes the présentatlons and then issues a final decision that all
parties must follow, Both approaches use frained volunteers and are generally available to the parties at
no cost, Originally, the Division made these services available only for settling disputes between
businesses and consumers. Over time, however, the focus has been expanded and this assistance is now

available to various State agencies,

i, DEFINITIONS

Listed below are definitions for terms used in these Guidelines and in the various ADR processes:

{1) vArbitration” is a voluntary means of seftling a disagreement in which an arbitrator
assigned by the ADR Unit reviews the facts of the case, meets with the partles, and issues a ﬁﬁal non-
reasoned award that Is binding on everyone involved. (A "non-reasoned award” means the pariies receive
the decision reached by the arbitrator but not the rationate that went into reaching that decisionj Once
such a decision is issued, the parties' right to seek further review through the court system is very imited.
If necessary, however, the terms of the award can be enforced by the courts. (See discussion below). For
the purposes of these Guidelines, an arbltration begins at the time the parties sign the arbitration
agreément. {See section V! below.)

(2) An “arbitrator" is a volunteer trained by the Division who reviews the facts of the case,
meets with the parties and issues a final and binding decision. '

(3) A"complaint” is adispute arising out of an Interaction between a business and a sonsumer
or between an individual and a State agency, as well as from cases referred by a Slate agency.

4 A “complainant" is the person who brings the disptte to the attention of the Division or the

Unit.
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(5) "Mediation" is the process by which a mediator works with the parties in an effort to help
them craft and agree upon a solufion to the dispute. For the purposes of these Guidelines, a mediation
begins at the time the partles agree to mediate. That settiement, once reached, is binding on the parties.
{See section Vi below.)

(6)  A"mediation document” is any written material prepared before or during the mediation
for purposes of the mediation. Such papers may include, but are not limfled o, memoranda, notes, files
and records.

{7 A "medlator” is a volunteer trained hy the Division to serve as a neuiral third party to help
settle disputes broughtio the ADR Unit. The mediator does not have the authority to Impose a resclution
upon the parties.

{(8) A"party" is a complainant or respondent and may be an individual, corporation, association
or other legal entity. '

%) A "respondent” is the party against whom the complaint is‘ﬁled.

I WHAT IS MEDIATION?

in mediation, through one or more sessions, the mediator encourages the partles to explain their
positions about the dispute and helps them develop a salution that Is acceptable to them. Thisis a
voluntary procedure that, when successful, quickly turns a dispute into a winning situation for both parties;
as a result, long and costly litigation can be avolded.

The mediator may conduct joint and separate meetings with the parties and may propose oral and
written suggestions for settlement. (Atthe discretion of the mediator, the mediation may be conducted by
telephone.) The mediator determines when each party may speak during a mediation conference. The
mediator may also decide whether the party's representative may speak during the conference. If
necessary, the mediator may obtain expert advice concerning technical aspects of the dispute. When
appropriate, and when they agree, the parties will jointly pay for such advice. Arrangements for obtaining
that input will be made by the mediator or.by agreement of all parties.

It is important to note that although mediation is non-binding, once a resolution is reached and
agreed upon by the parties, itis binding on all involved, as would any agreed upon contract,

1. WHAT IS ARBITRATION?

The arbitration process also uses trained volunteersto resolve disputes. The arbitrator reviews the
facts and issues of the dispute, hears testimony, acecepts evidence and evaluates the positions of the
parties. Unlike mediation where the parties have agreed to a resofution, in arbitration the arbitrator issues
a binding decision, That decision is in the form of a non-reasoned award; that is, no findings of fact and
no opinion of rationale are pm\ilded by the arbitrator. Additionally, arbitration is not as formal as a court

"2 -
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proceeding. For example, evidence often unacceptable in a court proceading may be admissible in an
arbitration. The parties are bound by and must follow the decision. This process is also faster and less
costly than taking a case to court, and the arbitrator's award is viewed as an end to the case. Arbitration
awards cannot be challenged in court except under very limited circumstances., For example, in order to
overturn a decision, there must be a showing of favoritism, prejudice, fraud, misconduct, or 'b!atant
disregard of the rules and procedures in relation tothe process of the arbitration. Once a dispute has been
submitted for arbitration and an award is issued, neither party can later choose {o resolve the dispute again
in any other manner, including use of the court system, Please note that if any paity to the dispute fails
to comply with the arbitrator's decision, the offended party ray apply to a court of appropriate jurisdiction
{o have the decislon enforced pursuant o NuJ.S.A, 2A:23B-22, '

v, GENERAL GUIDELINES FOR DISPUTE RESOLUTION
Standard for Participation

The Director of the ADR Unit accepts referrals from State agencies for mediation or arbitration of
complaints that are appropriate for those types of dispule resolution. Such complaints include, among
others, requests for restitution, replacements or exchanges of merchandise, warranty claims, and specific
performance under a conlract. .

The Director of the Unit may, in his discretion, decline to accept matters for dispute resolution ifthe
matter is not suitabla for arbitration or mediation. In making that determination, the Director shall consgider
the nature of the rellef sought by the complainant {(money damages or other relief that can be awarded) and
whether the responding party continues to exist or has the resources to address the complaint (for
sxample, the company is bankrupt), If the referral is made pursuant to a Consent Order from a State
Agency, any decision to decline to attempt dispute resolution shall be promptly conveyed to that agency
along with the reasons for the decision. ’

Compldint Review

The ADR Unit reviews the complaints it receives to determine their suitability for the Unit's dispute
resolution processes. If the Unit finds that a compiaint is appropriate for resolution, either through
mediation or arbitration, it will offer those services to the parties involved. Though the ADR Unit and/of the
parties decide if mediation or arbitration will be used, generally, unless otherwise required by consent
order, malters will be mediated. ‘

If the ADR Unit considers a complaint inappropriate for its dispute resolution procedures, it will
return the complaint to the agency that initially referred it to the Unit,

Beginning the Process
Once a complaint has been accepted by the ADR Unit, a lefter is sent to all parties. When

36/43
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- mediation Is the proposed process, the letter tothe complalnant says that the complaint has been réceived
and that the other party, the respondent, is belng contacted. The letter to the respondent offers a brief
description of the complaint. The letters to both parties name the neutral third party appointed and state
how to best contact that persan.

In matters to be arbitrated, both parties will be informed of the date of the hearing through ADR Unit
staff, In arbitration, ex parte commtnicatlon, thatis contact by one party without the presence of the other,
is strictly prohibited. Once the parties agree to participate in dispute resolution, the process is started.
Should an arbitrator or mediator become unwilling or unable to serve, the ADR Unit will appoint an
alternate.

Representation

Any party may be represented by an attorney during dispute resolution proceedings. In mediation,
any individual designated by a party may accompany the party to and participate in a mediation.
Date, Time and Place of Mediation.or Arbitration

The mediator shall set the date and time of each conference. in the case of an arbitration, the ADR
Unit staff, will fix the date and time of the hearing. Unless the parties are notified otherwise, sessions are
held at the offices of the ADR Unit, located at 153 Halsey Street, 7th floor, Newark, New Jersey. In
mediation, the mediator and the parties may decide that the sessions will be conducted over the telephone.
In arbitration, telephone hearings will only be conducted under extenuating circumstances. The Unit
attempts to arrange convenient dates and times for all sessions. Inthe case ofan arbliration, if necessary,
the date and fime of the hearing may be imposed by the ADR Unlt staff. Parties failing to cooperate in
setting a date and time or falling to appear when required, may forfeit the ability to present their case to the
arbitrator and a decision may be rendered without their ability to offer testimony or evidence beyond those
documents submitted to the Unit in advance of the arbitration,

Identification of Matters in Dispute
A)  Nediation

During an Initial felephone conference, the mediator and the parties will discuss what information
should be provided, including a brief description of the facts, issues and positions in dispute and the parties’
desited outcome. That information and copies of any supporting documents must be produced atleast five
days before the first session. Documents may be exchanged between the parties if everyona expressly
agrees to that process. The mediator may ask that additional information be provided before, during or

after the sessions.

B) Arbltration .
The ADR Unit will assign an arbitrator who will hear the matter., Once an arbitrater has been

selected to hear the case, the arbitrator’s curriculum vitae will be sent to each party to the dispute, (Please
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see the Disclosure section - D, below, for the process used to challenge the selection of that arbitrator.)
An ADR staff member will then contact the parties to establish a schedule. At least ten days before the
first sesslon, each party must provide the arbitrator, through the Unit staff, a brief written description of
the facts and Issues in dispute, all approprlate documents and background information that are relevant
to the dispute and a statement of the relief sought through the arbitration process. Arbitration, through the
ADR Unit will not award punitive or consequential damages. Afany time during the process, the arbitrator
may compel the production of additional information through documents or withesses by way of subpoena.

Parties will be given the opportunity to present their case in its entirety, including all necessary
documentation. However, unless otherwise expressly stated by the arbitrator, no evidence or testimony
will be accepted by the arbitrator once the hearing has been concluded.

C) Written Requlrements

Before starting a face-to-face mediation or an arbitration, parties must agree fo cerlain terms.
There are agreement forms that must be read, understood and signed before anyone can participate.
Copies of those forms are provided to the parties prior to the [nitial mediation or arbitration sessionbut are
signed only in the presence of the mediator or arbitrator, (Generally parties who pariicipate in telephone
mediation are not required to sign the form. They will, however, ba required o Indicate acceptance of the

terms governing the mediation during the fetephone conference.)

D) Disclosure
A person appointed as an arbitrator shall disclose to the ADR slaff and to the parlies any

circumstance likely fo raise any question as to the arbitrator's impartiality or independencs, including any
bias or financial interest or past or present relationship‘with partles ot their representatives. This shall
remain a confinuing obligation of the arbitrator. Notice ofany challenge to the impartiality or independence
of the arbitrator shall be made within five (5) days of becoming aware of circumstances giving rise to the
challenge. This notice shali be in writing to the ADR Unit and shall set forth the facts and circumstances

giving rise to the challenge.

Vv Privacy

All sessions are private and confidential. Only parties and their designated representatives may
attend conferences andfor heatings. Other persons may attend only with the permission of the partics and
with the consent of the mediator or arbitrator and the Unit Director.

Vi CONFIDENTIALITY OF DISPUTE RESOLUTION SESSIONS

All information provided by parties during the mediation process is confidential. Success of
mediation depends in large part on a free exchange of information, so it is important that parties feel free
to discuss Issues openly. Information provided by one party will not be revealed to the oppesing party
without the explicit authdrizaﬁon of the revealing side. Mediators cannot be forced to release any

-5- : AA002868




information or to testify about the mediation in a lawsuit or court proceeding. All mediation documents are
considered confidential. (For a full description of these rights and responsibilities please see N.J.S.A.
2A:23C-4, 5 and 6.}

In arbitrations, infarmation provided to the arbitrator must also be given to the opposmg party.
Parties must maintain the confidentiality of the arbitration and may not disclose information except to the
staff of the ADR Unit. Confidentlality as discussed in this section, takes effect upon the partles’ agreerment
to participate In the ADR process, The following documents related to the arbitration proceeding are not
considered confidential and may be avallable upon request to persons or entities:

a) The complaint, with all its attachments, that initiated the arbitration,

b) The response to the initial complaint, with all its attachments,; and

¢) The arbitrator's award. '
Alf other documents submitted in the course of the arbitration are considered confidential and not available
to any person or entity except the parties involved, the staff of the ADR Unit and its counsel,

No taped or stenographic record may be made of any dispute resolution process.

Vil TERMINATION
A mediation will be concluded in one of the following ways:
1) the signing of a written settlement agreement by the parlies;
2) an oral agreement between the parties;
3) awritten or oral statement of the mediator saying that further efforts at
madiation will not be produciive; or _
4) a statement by a party or parties withdrawing from the mediation proceedings.
An arbitration will be concluded in one of the following ways:
1) upon the issuance of a decision by the arbitrator,
2} a written agreement between the parties resolving the dispute; or
3) a written statement by all parties that they no longer wish to continue the arbitration.

vill  EXCLUSION OF LIABILITY

Nelther the staff of the ADR Unit nor any mediator or arbitrator Is a necessary party In 2 judiclal
proceeding related fo the dispute that is being resolved, Parties to an arbitration expressly agrese to be
bound by the immunity provisions of the New Jersey Arbitration Act, N.J.S.A. 2A:23B-14 and the New
Jersey Tort Claims Act, N.J.8.A. 59 10A-1 gt seq. Parties to a mediation or arbitration shall be deemed
to have consented that neither the staff of the ADR Unit nor any medtator or arbitrator shall be liable to any
party in any way for damages or for injunctive relief for any act or omission in connection with any
mediation or arbitration conducted under these rules.
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IX INTERPRETATION AND APPLICATION OF RULES
Mediators and arbitrators shall interpret and apply these rules as they relate to thelr duties and

responsibilities. All other rules shail be interpreted and applied by the Director of the ADR Unit.

Revised June 2008
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JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY
Division of Law

124 Halsey Street - 3" Floor

PO, Box 45029

Newark, New Jersey 07101

Attorey for Plaintiffs

By: David M, Reap (025632012)
Deputy Attorhey General

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDIESEX COUNTY
DOCKET NO, C-135-14

JOHN J. HORFMAN, Acting Attorney General of the State
of New Jersey, and STEVE C. LEF, Acting Dircctor of the
New Jersey Division of Consumer Affairs,

Plaintiffs,
V.

CHW GROUP INC. d/6/a CHOICE HOME WARRANTY;
VICTOR MANDALAWI;, VICTOR HAKIM; DAVID
SERUYA; JANE AND JOHN DORS 1-20, individually and
as officers, directors, sharcholders; founders, owners,
managers, agenis, servants, employees, tepresentalives, sales
reptesentatives and/or independent contractors of CHW
GROUP, INC. d/b/a CHOICE HOME WARRANTY; and
XYZ CORPORATIONS 1-20,

Defendants,

Civil Action

CONFESSION OF
JUDGMENT
BY VICTOR MANDALAWI

Upon reading and filing the annexed Affidavit of Vietor Mandalawi for Confession of

Judgment, sworn to onthe __ day of , 2015, and
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WHEREAS, defendant CHW Group Ine. d/bfa Choice Hoine Warranty having defaulted on
the payment terms of the Consent Judginent, filed , 2015, and having failed to cure said
default upon prior written notice from Plaintiffs or their counsel, attached hereto, within the time
provided therein, it is:

ORDERED, ADJUDGED AND DECREED,‘that Plaintiffs, John J, Hoffman, Acting
Attorney General of the State of New Jersey, and Steve C. Lee, Acting Director of the New Jersey
Division of Consmner Affairs, located at 124 Halsey Sireet, 5" Floo, P.O. Box 45029, Newark,

New Jersey 07 101 recover of defendant Victor Mandalawi, with a primary place of residence of

, the sum of Seven Hundred Seventy-Nine Thousand

Nine Hundred Thisteen and 93/100 Dollats ($779,913.93), minus any amounts paid by any

defendant fo Plaintiffs,

Judgment entered the __ day of , 201,

Clerk
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STATE INSURANCE COMMISSIONER

MIKE KREIDLER

INSURANCE COMMISSIONER

HEARINGS UNIT
Fax: (360) 664-2782

Patricia D. Petersen
Chief Hearing Officer
(360) 725-7105

STATE OF ASHINGTON

OFFICE OF

) Xna;{% Jaatroc

NSUrANCE.Wa . gov

eLED

o 21 A

Heoands Ug‘d{:{ﬂgﬂ
1icia D, PO o
(gv?leg‘rc ;%ac‘ﬁng Offlce
Nicole Kelly
Paralegal
(360) 725-7002

nicolek@oic.wa.gov

BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER

In the Matter of: ) No. 10-0199

CHW GROUP, INC., doing business as ) FINAL ORDER TERMINATING
CHOICE HOME WARRANTY ) PROCEEDING

and www.Choicel{omeWarranty.com, )

VICTOR MANDALAWI, JAMES MOSS, )

DAVID BAILEY, STEVEN SAFDEIH, )
MICHAEL GUTHOLC, )
Respondents )
)

TO: Darren Oved, Esq.

Oved & Oved LLP

COPY TO:

Attorneys and Counselors at Law -
101 Avenue of the Americas, 15™ Floor
New York, NY 10013-1991

Mike Kreidler, Insurance Commissioner

Michael G. Watson, Chief Deputy Insurance Commissioner

Carol Surean, Esq. Deputy Commissioner, Legal Affairs Division

Alan M. Singer, Esq. Staff Attorey, Legal Affairs Division

James T. Odiorne, CPA, D, Deputy Commissioner, Company Supervision Div.

Office of the Insurance Commniissioner
PO Box 40255
Olympia, WA 98504-0255

On November 1, 2010, the Insurance Commissioner (“Commissioner”) received a letiter from
Datren Oved, Esq., of Oved & Oved LLP in New Yotk City. Mr. Oved advised that he
represented CHW Group, Inc., Victor Mandalawi, David Bailey, Steven Safdeih and Michael
Guthole (“Respondents™ and that apparently James Moss does not exist. Said letter was

Malling Address: P. O. Box 40255 = Olympla, WA 98504-0255
Street Address: 5000 Capltol Blvd. » Tumwater, WA 98501

g
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FINAL ORDER TERMINATING PROCEEDINGS
CHW GROUP, INC., No. 10-0169

considered a Demand for Hearing; The purpose of said Demand for Hearing is to contest the
Commissioner’s Order to Cease and Desist, No. 10-0199, dated October 21. 2010.

On Monday, November 15, 2010, the undersigned held a first prehearing teleconference in this
matter. Mz, Oved appeared on behalf of Respondents. The Commissioner appeared pro se, by
and through Alan M. Singer, Esq,, Staif Attorney in the Commissioner’s Legal Affairs
Division. During said prehearing conference, the undersigned reviewed administrative
procedure to be expected at hearing, citing T itle 48 RCW, relevant sections of which are set
forth in the Order to Cease and Desist, and 34 RCW, the Administrative Procedures Act and
addressed all questions and concerns of the parties. By agreement of the parfles, a hearing was
scheduled for January 10, 2011, The parties were informed if they had any future questions or
concetns, or tequests for additional preheating conferences, they should contact Nicole Kelly,
Paralegal to the undersigned, who can be reached by telephone at (360) 725-7002, e-mail at
nicolek(@oic.wa.gov, or at the above address. '

~ Of significance during said prehearing conference, the undersigned advised the Respondents :
that RCW 48.04.020(1) does not provide for an automatic stay of the Commissioner’s Order as ;
the Order was by its tetms made effective immediately, For this reasomn, Respondents moved for '
a discretionary stay pursuant to RCW 48.04.020(Z). The parties agreed to.a schedule for
cubmission of written briefs and oral argument to be followed promptly by a ruling thereor.
Accordingly, on November 22, 2010, Respondents filed their letter brief in support of their
Motion for- Discretionary Stay and on November 29 the Commissioner filed his brief in
apposition to Respondents” Motion for Discretionary Stay, and on November 30 the parties
presented oral argument before the undersigned, by telephone, on this Motion. ~After
‘considering the arguments of the parties and the entire hearing file, including Respondents’
staternent that they had fully complied with said Order except for the requirement that they
advise each of their Washington consumers of this action, the undersigned determined that there
was insufficient evidence to support a discretionary stay herein and on December 1, 2010
entered her Order Denying Respondents’ Motion for Discretionary Stay.  Thereafter,
Respondents advised the undersigned that because their motlon for discretionary stay was
denied they since that time had complied with the remaining term of the Order by contacting
gach of their Washington consumers and informing ther about this action.

On December 27, 2010, the Commissioner filed 2 Motion for Telephone Testimony of Pafricia
Ryan and A: Tom Klindt. While the Respondents had no objections to telephonic testimony of
the witnesses, they questioned the relevancy of the testimony and, .on January 5, 2011, asked
that a prehearing conference be held to discuss the exchange of witness lists and other
information necessqry 1o ensure the effective and efficient administration of the hearing. A
third prehearing conference was held at 1:00 p.m. on Jamuary 6, at which time the hearing was
rescheduled to commence on Tuesday, February 1, 2011 at 11:00 ar. and continue on
subsequent days thereafter until terminated,

Thereafier, the undersigned received the attached Stipulation Regarding Withdrawal of Hearing
Demand from the parties. Said Stipulation 1} confirms that Respondents have withdrawn their
request for hearing; 2) that the Commissioner’s representative Alan Michael Singer, Esq. and
Brian S. Tretter, Esq. of Oved & Oved, LLP who represents Respondents together with Mr.

Page 2 of 3
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FINAL ORDER TERMINATING PROCEEDINGS } - :
CHW GROUP, INC,, No. 10-6199 . i

Oved, have discussed the matter and that the Commissioner has no objections to Respondents’

withdrawal; 3) that Respondents understand and agree that by their withdrawal there will be no

hearing and that Order No. 10-0199 will remain in full force and effect; 4) that the parties agree

and represent that Respondents have made no promises for their withdrawal and that there are i
10 side or other settflement agreements regarding their withdrawal; and 5) that Respondents '
understand that they are relinquishing any and all right to further contest or appeal of Order No.
10-0199. - ‘ B

Based upon the above activity,

IT IS HEREBY ORDERED that this proceeding is terminated with prejudice.
IT IS FURTHER ORDERED that the Commissioner’s Order No. 10-0199 has been in effect
since October 21, 2010 and shall remain in effect indefinitely. '

ENTERED AT TUMWATER, WASHINGTON, this THey of January, 2011, pursuant to
RCW 48.04, Title 34 RCW and applicable regulations. :

e — S

PATRICTA D. PETERSEN
Chief Hearing Officer
Presiding Officet

Declaration of Mailing

[ deciare under penalty of petjury under the laws of the State of Washington that on the date listed below, 1 mailed or cansed t
detivery through normat office mailing custom, & true copy of this document to the following people at their addresses listsd i
above; Brian S. Tretter, Esq., Darten Dved, Esq., Mike Kreidier, Michacl G. Watscn, Carol Surean, Esq., Alan M, Singer, Esq,, |
and James T, Odlorne, CPA, JD.

DATED this 2 1 day of January, 2011.

| , . ) N1§0LE KBLLY NN
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CHW GROUP, INC.,, doing business as Docket No. 10-0199 Faiicia D. Polersen
CHOICE HOME WARRANTY and Chilst Hearing Office
www.ChoiceH ome Warranty.com, STIPULATION REGARDING

VICTOR MANDALAWI, “JAMES WITHDRAWAL OF HEARIN

MOS8, DAVID BAILEY, STRVEN DEMAND .

SAFDIEH, MICHAEL GUTHOLC
Unanthorized Individuals and Entities,

Respondents.
COMES NOW the nndersigned Office of the Fnsurance Commissioner (“OIC™) staff

attoméy and connsel for the above-named Respondents to stipulate as follows:

. Respondents hercby withdeaw their tequest i"or a hearing, The undersigned OIC staff

attorney and one of the counsel for‘ Respondents, Daten Oved, disengsed the xﬁaiter, and the

undersigned OIC stail attorey has no objection to this withdrawal. |

ﬁ. Respondents wderstand and agree that by their withdrawal, there will be no hearing,

an that tho order No. 10-0199 will remaatn in.fil foroe and effect. Respondents have been

made no promises for their withdrawal of their hearing re;fuest, and there are no side

agreements regeding their withdrawal. BY their withdrawal, Respandents nnderstand that

ihey aro relinquishing any and all right to further contest or appeal OIC’s order No, 10-0199,
SO STIPULATED, (nis 24 Gay of Jamuary, 2011,

‘Alan Michael Singen\ Brian S. Trciter
Office of the Insurance Commissionet Oved & Oved, LLP
Legal Affairs Division, Staff Attorney Counset for Respondents

STIPULATION REGARDING WITHDRAWAL OF HEARING
REQUEST
PAGE 1
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BEFORE THE STATE OF WASHINGTON
OFFICE OF INSURANCE COMMISSIONER
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_- In the Matter of: . Dokt No. 10-0199 .
Pafricia b. Pefarsen

CHW GROUP, INC,, doing business as MOTION FOR TELEPHORFP Hoae officer
CHOICE HOME WARRANTY and TESTIMONY OF PATRICIA RYAN

www,ChoiceHome Warranty.com, AND A. TOM KLINDT
VICTOR MANDALAWI, “JAMES . ' :
MOSS,” DAVID BAILEY, STEVEN-
SAFDIFH, MICHAEL GUTHOLC
Unauthorized Individuals and Entities,

" Respondents.

. The OIC moves to ailow the testimony of two non-party witnesses by telephone at the Janmary 10,
2011 adjudicative hearing in this matter: Patricia Ryan of Spokane, Washington and A. Tom Klindt of
Kennewick, Washington. |

Ms. Ryan and Mr. K_lmdt ate private citizens who appear to have purchased Choice Home Warranty
contracts and have communicated with and received communication from the Respondents. These
Washington’ c:t(zens appear to have received a copy of the Order to Cease and Desist that the Respondents
¢laim to have sent to Washington residents. They will each testify regarding thfnr experiences and
interactions with Respondents.

WAC 10-08- 180(1) authorizes telephonic testimony “if the rights of the parties will not be
prejudiced and if each participant in the hearmg has an opportumty to participate in, to hear, and, if
technically and economically feasxblg, in the judgment of the presiding officer, to see the entire proceeding
while it is taking place. However, ﬂle.presidjng officer shall grant the motion of any party showing good -
causs for hﬁving the hearing conducted in person at a rescheduled time.”

Allowing these Eastern Washington-based non-party fact witnesses to testify telephonically will not

prejudice the rights of Respondents and pursuant to WAC 10-08-180(1), the Respondents remain free to

QIC's Motion to Allow Telephonic Testimony of Patricia Ryas and A. Tom Klindt
Page 1 of 2
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AL

move to conduct their testimony in person at arescheduled time should “good cause” arise. Respondents

" know their customers like Ms. Ryan and M. Klindt through their business relationship with them, and thus

also know their own experiences and interactions with such consumers. Since Respondents’ counsel and

the undersigned OIC staff have in the past freely and quickly communicated and shared documents with

one another electronically and via facsimile, OIC and Respondents are each free to share any exhibits they
see fit with Ms. Ryan and Mr, Klindt, with cach other, and with the Presiding Officer prior to the January
10 hearing. Respondents will thus have the oppértunity to fully participate in the hearing and to cross-

examine Ms. Ryan and Mr. Klindt.
TFor the foregoing reasons, the OIC moves to allow Ms. Ryan and Mr. Klindt to testify

telephonically at the January 10 hearing,

e 70
Respectiully _submltted' this & 1<day of December, 2010.

OIA

Alan Michael Singer
OIC Staff Attorney

OIC’s Motion to Aliow Telephonic Testimony of Patricia Ryan and A. Tom Klindt
Page 2 of2 . .
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* STATE OF WASHINGTON
MIKE KREIDLER I
STAVE HSURANCE COMMISSIONER

nes”
OFFICE OF
INSURANCE COMMISSIONER

HEARINGS UNIT
Fax: (360) 664-2782
Patricia . Petersen
Chief Hearing Officer
(360) 725-7 105

BEFORE THE STATE OF WASHINGTON

OFFICE OF INSURANCE COMMISSIONER

Phone: {360) 725-7000
www.insurance.wa.goy

200 OEC -1 P 2 5

Hearngs Unil, DIC

Poligin
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Pﬁ?}%}fa ng Orficr-:-r.

(360) 725-7002
nicolek@oic.wa.goyv

In the Matter of: No. 10-0199

CHW GROUP, INC., doing business as ORDER ON RESPONDENTS’
CHOICE HOME WARRANTY MOTION FOR DIS CRETIONARY
and wew, ChoiceHome Warranty.coid, STAY

)

)

)

:
VICTOR MANDALAWI, JAMES MOSS, )
DAVID BAILEY, STEVEN SAFDEIH, )
MICHAEL GUTHOLC, )
Unauthorized Individuals and Entities, )
: )

)

Respondents

TQ: Darren Oved )
Oved & Oved LLY .
Attorneys and Counselors at Law
101 Avenue of the Americas, 158 Floor
New York, NY 10013-1991

COPYTO: Mike Kreidler, Insurance Commissioner

Michael G. Watson, Chief Deputy Insurance Commissioner

Carol Sureau, Esq. Deputy Commissioner, Legal Affairs Division
Alan M. Singer, Bsq. Staff Attorney, Legal Affairs Division
Tames T. Odiome, CPA, ID, Deputy Commissioner, Company Supervision Div.

Office of the Insurance Commissioner
PO Box 40255
Olympia, WA 98504-02535

On November 1, 2010, the Insurance Commissioner (“Commissioncr’

" received a letter from

Darren Oved, Esq., in the matter of CHW Group, Tne., Victor Mandalawi, James Moss, David
Bailey, Steven Qafdeih, and Michael Gutholc, Respondents, which letter shall be considered a

Mailing Address: F. O. Box 40265 = Olympia, WA 98504-0255
Street Address: 5000 Capitol Blvd, » Turnwater, WA 98501

=
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IN THE SUPREME COURT OF THE STATE OF NEVADA

HOME WARRANTY
ADMINISTRATOR OF NEVADA,
INC. dba CHOICE HOME
WARRANTY, a Nevada corporation

Appellant(s),

V.

STATE OF NEVADA,
DEPARTMENT OF BUSINESS
AND INDUSTRY, DIVISION OF
INSURANCE, a Nevada
Administrative agency,

Respondent(s).

Case No. 80218

First Judicial District Court
No. 17 OC 00269 1B

Appeal First Judicial District Court, State of Nevada, County of Carson
The Honorable James T. Russell, District Judge

RESPONDENT’S APPENDIX
VOLUME II OF V

AARON FORD
Attorney General
Joanna N. Grigoriev (Bar. No. 5649)
Senior Deputy Attorney General
Richard P. Yien (Bar. No. 13035)
Deputy Attorney General
State of Nevada
Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701
jerigoriev(@ag.nv.gov
ryien(@ag.nv.gov

Attorneys for Respondents
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ORDER ON RESPONDENTS s MOTION FOR DISCRETIONARY STAY
CHW GROUP, INC,, No. 10-0199 : .

Demand for Hearing. The pupose of said De@md for Heearing is to contest the
Commissioner’s Order to Cease and Desist, No. 10-0199, dated October 21, 2010.

On Monday, November 15, 2010, the undersigned held a first prehearing teleconfercnce in this
matter. Mr. Darren Oved, Esq., of Oved & Oved LLP, in New York, New York, appearsd on
behalf of Respondents. The Commissioner appeared pro se, by and through Mr. Alan M.
Singer, Esq., Staff Attorney in the Commissioner’s Legal Affairs Division. During said
prehearing conference, the undersigned reviewed administrative procedure to be expecled at
hearing, citing Title 43 RCW, relevant sections of which are set forth in the Order to Cease and
Desist, and 34 RCW, the Administrative Procedures Act and addressed all questions and
coricerns of the parties. By agreement of the parties, a hearing was scheduled to commence at
10:00 a.m. on either January 10,2011,

During said first pichearing- conference, Respondents were advised that RCW 48.04.020(1)
does not provide for an antornatic stay of the Commissioner’s subject Order to Cease and
Desist, which was by its terms made effective immediately. The undexsigned advised, however,
that pursuant to RCW 48.04.020(2), the undersigned would consider 2 motion for discretiona:
stay pending the outcome of the hearing. Upon Respondents’ request for oral argument on its
motion for a discretionary stay, the parties agreed to a schedule for submission of written briefs .
and agreed that oral argument on Respondents’ motion should be held on November 30. B

Accordingly, on November 22, 2010, Respondents filed their letter brief in support of their
Motion for Discretioniary Stay and on November 29 the Commissioner filed his. bref in
opposition to Respondents’ Motion for Discretionary Stay, and on November 30 the parties
presented oral argnment before the undersigned, by telephone, on this Motion.

Based wpon the arguments of the parties both in briefs and during oral argument on
Respondents’ Motion for Discretionary Stay, and upon RCW 48.04.020, the undersigned has -
determined that there is insufficient evidence to suppoxt 2 discretionary stay herein, for the
reasons stated in the Commissioner’s brief. Of particular significance, the Order to Cease and
Desist by its terms became effective upon entry on October 21, 2010. While Respondents
allege that they have ceased solicitation and sale of the subject product in ‘Washington as
ordered (presumsbly in complete compliance with Order Nos. A through D in the Order to
Cease and Desist), said Order also requires that Respondents shall mail a copy of this order to
ecach Washington resident 10 whom Respondenis have sold a home warranty service contract,
and that Respondents report 10 the OIC all premiums collected or charged for policies they sold
covering Washington risks [ie. by October 31, 2010]. Respondents arguc that . 1) the
Commissioner is not authorized fo include mandates i his Cease and Desist Order such as’
requiring Respondents to notify their Washington customers o, apparently, reporting to the
Commissioner all premiums collected or charged for service contracts they sold coverng.
Washington risks. This argument is. without merit: Title 48 RCW and particularly RCW

48.02.080 and related statutes and case law clearly authorize the Commissioner to order

Respondents 1o notify their consumers and report to the Commissioner along with other
remedial measures the Commissioner reasonably related to the disciplinary action. Further, 2)
" Respondents argue that they will suffer irreparable harm if they are required to notify their
Washington customers of the Commissioner’s action. Based upen the evidence presented,
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ORDER ON RE_SPONDENTS"MOTKON FOR DISCRETIONARY STAY
CHW GROUP, INC,, No. 10-01%9 :

Respondents have presented insufficient evidence to support 2 conclusion that they will suffer
irreparable harm, and the undersigned has concluded that the benefit to consumers of receiving
"a copy of the Cease and Desist Order from Respondents outweighs any concem of harm,
particulazly, as suggested by the Commissioner, because Respondents can include their own
reasonable letter explaining that they have appealed the Commissioner’s action and a final
decision has not been made. Finally, 3) the Commissioner’s interest in receiving a report from
Respondents detailing’ all premiums collected or charged for service contracis they sold
covering Washington risks by October 31, 2010 causes 1o potential harm to the Respondents,

Based upon the above activity,

. 9/32

[F IS HEREBY ORDERED that Respondents’ Motion for Discretionary Stay herein is -

DENIED.

IT IS FURTHER ORDERED that, reco gnizing that Respondents have not yet sent a copy of the
Order to Cease and Desist of, apparently, reported to the OIC all premiums collected or charged
for policies they sold covering Washington risks as required in the Order to Cease and Desist,
- Respondents are therefore hereby ordered to send notice t0 their customers in accordance with
the “Order to Cease and Desist immediately. Further, if they have not slready done so,
Respondents are hereby ordered to immediately report to the Cormmissioner in accordance with
- the Order to Cease and Desist. . . : . .

ENTERED AT TUMWATER, WASHINGTON, this 1st day of December, 2010, pursuant to-

Title 48 RCW, Title 34 RCW rogulations applicable thereto.

PATRICIAD. PETERSEN
Chief Hearing Officer
Presiding Officer

QLTQF-AQATIOM OF. MAIING
Ic.l:,.. =1 nder penalty of perjury
unaer a2 [2ws of the. Stata of
Washington that ¢n the date listad
* below, | mailed or causer, defivery
ofatug copéofmb’aocument!o . ’
Darren Oved ,E6q. b Alan b1:Singer, €5g.
DATED thls . 2ne} day of L

sl Tuwygin Was
Signed; ;&E@@d_

Page 3 0of 3

AA002882




10-

11
12
| 13
i4
15
16
17
18

19

20.

21

%)

23

THE STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER.

CHW GROUP, INC., doing business as
CHOICE HOME WARRANTY and
www.ChoiceHomeWarranty.com,
VICTOR MANDALAWIL, “TAMES
MOSS,” DAVID BAILEY, STEVEN
SAFDIEH, MICHAEL GUTHOLC

| Unauthorized Individuals and Entities,

Respondents.

Docket No. 10-0199

OIC’S RESPONSE AND
OPPOSITION TO CHOICE HOME -
WARRANY'S REQUEST FOR A
DISCRETIONARY STAY

1. INTRODUCTION

The Washingion State Office of the Tnsurance Coramissioner {“OIC™) received a

Washington consumer’s complaint about Choice Home Warranty and its contracts. After

learning ﬂmf_ Respondents Had sold dozens of such contracts 0 dozens of Washington

residents and that none of the Respondents had licenses or other authority to transact

insurance ot provide service contracts in the State of Washington, OIC entered an Order to

Cease and Desist (“Order.”)

OIC’s Order properly instructed the Respondents immediately to.stop transacting the

unanthorized business of insurance and stop acting as an unregistered service contract’

provider. To protect the at least dozens of directly impacted Washington residents, the Order

- also appropriately directed Respondents to send each such Washington resident a copy of the,

Order within ten days. In addition, since unauthorized insurers must also pay premium taxes,

the Order also appropriately directed the Respondents to inform the OIC of the total amount

of Wz{shington premium monies they have collected to date,

. Respondents since filed a “letter brief” (“Respondents’ Letter Brief”), objecting to the

Order and asking for a “discretionary stay.” Butnone of their reasons for a stay has merit:

s They ask for a stay because, essentially,

they think the Order is moot. They assert

that since they already stopped selling new contracts in Washington, except for
“continued fulfillment” of existing contracts, there is no need for an order, so the
~ Order should be stayed. However, Respondents have provided no evidence to

0IC RESPONSE ANP OPPOSITION TO CHOICE HOME
WARRANTY’S REQUESTFOR A DISCRETIONARY STAY—
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back their assertions, even if it is true that no new contracts are being issued, nor
have they given legal grounds why alleged mooiness of an order would support
staying that order.

o They ask for a stay because they believe the Order’s requirement to mail a copy to
_ existing Washington customers “far exceeds the OICs statotory powers” and will
 canse “irreparable damage to [Choice Home Warranty’s) business and goodwill.”
Not only are such arguments baseless,! they are unsupported by evidence,
uhaccompanied by supporting legal anthority, and are even contrary o the Code.

¢ They ask for a stay because they think the Order is “entirely too broad” by finding
that their product is “nsurance” (and “entirely erroneous,” fo boot), and they
speculate that the Order will canse “imminent threat of Hitigation from consurners,
potential criminal prosecution, and potential tax linbitities.” Such fears are not
grounded in any facts in the record. As with the rest of their arguments, this one is
also not supported by evidence of citation'to any supporting legal authorities.
Respondents submitted no credible evidence to prove that specific litigation,
prosecttion, or ‘tax liability’ is even remotely possible, let alone “imminent,” and
because of the OIC’s Order.

» They ask for a stay because their attorney wiites that he thinks that three of their
“employees” (with «{ice President” titles) David Bailey, Steven Safdieh, and
Michae! Gutholc “may be subject to lawsnits against them personally,” and “may
have their personal credit impacted negatively if the Order is recorded against ‘
them.” Again, such speculation has 16 needed evidentiary support, nor has
Respondents® Letter Brief cited any legal authority that would purportedly support

this as a good reason to grant their request for 4 stay.

On the othexr hand, there are NUIMEIous questions as to various unsupported assertions
in ghe Letter Brief. For example, };age 1 represents that “CHW bélieved that its activities in
Washington were esetupt from regulation pursuant to RCW 48.110.01 5(1)(a), 2 and then
asserts “but in-an abundance of caution CHW contacted OI(‘l'f 1o provide it with the '

information necf_:s%.ary to obtain the appropriate registration in the State of Washington[.. 17

1 Not only is the OIC anthorized to include such a requirernent in its Oxder, but Choice Home Warranty's
assertion that it has any “goodwill” seems refuted by reading some of the voluma of consumer commplaints easily
found through a simple Internet search using Google and search terms like “Choice Home Warranty and fraud”
ot “Choice Home Warranty and scam,” for example. See e.g., Decl. Singer Exhs. T, and M.

2 The Letter Brief makes this representation without reconciling the definition of “warranty” contained in RCW
48.110.020(21). Nor does the Letter Brief supply any evidence to explain or prove the veracity of the “belief”
Choice Home Warranty supposedly held as to its exemption under RCW 48.110.01 5(1)(a).

O1C RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTY’S REQUEST FOR A DISCRETIONARY STAY—
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Yet, the facts of record appear to show that OIC only began investigating Choice Home
Warranty., aﬁer a Washington consumer s complamt to OIC about Choice Home Warranty and
its alleged refusal to pay claims, not before. See Decl. Singer Exbs. A-B.2 And while the
Letter Brief also asserts that “in the interest of full disclosure, CHW provided OIC with.a list
f employees working for CHW and a descnpnon of the titles within the company,” the
ewdence of record disputes this. The’ ewdence shows that this list was given to OIC only in
response fo a request for all Choice Home Warranty “owzners, officers, and principals,” not its

employee_s, and that ofher known employoes were not included i in this supposedly “fall

disclosure” of ‘employees.” See, €.8., Decl. Singer Bxbs. D, E, and F.

This all amplifies-the conclusion that there are not good grounds for a stay. Not only
does Respondents’ Letter Bﬁ@f fail to dispute that they are not licensed or authorized by OIC,

1. it even appears to concede the Code violations forming the basis of the Order: “at most, CHW

isa se;vice confract provider.” See Letter Brief at p. 2-3. No stay should be granted
IL EVI])ENCE RELIED UPON

This Response and Opposmon rehes upon the declaration of Alan Mjchael Singer

{(“Deck. Smgex”), and the Chief Hearing Ofﬁcer s files and records herein. -
HI STATEMENT OF FACTS

On May 28, 2010, a Washington consumer wrotc 2 complaint to OIC about Choice
Home Warranty, alleging that the dc;mpany wrongly depied claims and may have Becn o
operating in violation of the Washington Insurance Code. Decl. Singer Exh. A. TheNew
Jersey Better Business Bureau apparenily gave the company an “F” rating, and indicated

“James Moss™ is Choice Home Warranty's President. Decl. Singer Exh. B! o1 Investigator

3 fn fact, Choice Home Warranty eventually affirmed that it bcheved its denial of the Washmgton consummer’s
claims was “proper.” Decl. Singex Exh. K.

4 gee also Choice Home Warranty’s website blog, Decl. Singer Exh. N.

0IC RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTY'S REQUEST FOR A DISCRETIONARY STAY—
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Michae! Bertrand wrote a Junc 15, 2010 letter to “James Moss” and asked the company to -
answer a number of questions about its activities in Washington. Decl. Singer Exh. C.

On July 13, 2010, after the company failcci to respond to Investigator Bertrand’s letter,

OIC staff made further attempts to ask Cheice Home Warranty questions about its activities in

Washington. Decl. Singer Exhs. D-E. The company was asked about the status of the
company’s responses to the various questmns posed in Mr. Bertrand’s letter, and was also
asked several further questiops. One such qucstlon asked the company to please prowde a
list of [Choice Home Warranty’ s} owners, officers, and principals,” not its employees Decl
Singer Exh. E. |

On July 26, 2010, Choice Home Waﬁanfy’ s (prior) counsel, Att Chartrand, provided
the ﬁrst responses to some of th\_e OIC’s earlier unanswered questions 1o Cﬁoice Home .
Warranty, Decl. Singer Exh. F. Consistent with New Jersey incorporation records for the -
parent entity “CHW Group, ne.,” Mr. Chartrand’s letter identified the company’é “ofﬁce:rs”l
as including Victor Maridalawi — —who was also Choice Home Warranty's “principal” and |
“sole stockholder/owner” — and several “Vice Presidents,” David Bdiley, Steven Safdieh, and
Michael Guthole. Id. Houfever “f ames Moss” was not among them. Jd. '

On August 9, 2010, Mr Chartxand was asked 2 few follow-up questions based on |
SODIE FESPONSES in his Iuly 26, 2010 letter. Decl. Smger Exh. G. On August i1, 2010 Mr.
Chartrand sent a responsive e-mail altuding to rolling the Washmgton Choice Home Wairanty
customers mto some other, unnamed * ‘corporation” entity. Decl. Singer Exh. H. His ‘
responsive e—ma11 also attached a PDF document listing “80-some” actual “current”
Washmgton residents to whom Choice Home Wa:ranty had sold contracts. Jd.

Meanwhile, on Faly 23, 2010, the California Insurance Comimissioner had issued a

four-page cease and desist order against Choice Home Warranty.” Decl Smger Bxh. I, The

order also notified the company that it could face possible monctary penaltms aswell. Id. On

August 19, 2010, the Cahforma Insurance Commissioner entered a.nothcr order, this one

OIC RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTY'S REQUEST FOR-A DISCRETIONARY STAY—
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mﬂlﬂng its July 23 order against Choice Home Warranty “final,” and chrectmg the company to
show cause why monetary penalties should not also be imposed. Jd: On October 12, 2016;
the California Insurance Commissioner issued yet another order, this one purporting to
impose a $3,530,600 penalty against Chotce Home Waxmnty .

On September 1, 2010, the OIC received Victor Mandalawi’s August 31,2010

. Application for Regtstrahon as a Service Contract Prowdcr in the State of Washington for the

. corporation entity, “[lome Warranty Administrators. Decl. Singer Bxh. J. Mr. Mandalawi’s

biography suhmltted with this apphc ation failed to indicate he had any q_oml_ect‘:lon to Choice
Home Warranty, though I, cf Decl. Singer Exh.F.. Aﬁd even though the St‘ate' of |
California had by then 1ssuec1 af least two separate cease and desist orders aéainst Choice
Home Warranty and wits officers, directors, employees, irustees, agents affiliates and sei—vicc
rei)resentatives” (see Decl Singer Exh. 1), Mr Mandalawi’s apphcatton falled to mention
such orders existed. Decl. Singer Exh. T. In fact, the application failed to mention “Choicte
Home Warranty” or “CHW Group, Inc.” at al in his application. On-September 15, 2010, Mr.
Mandalaw:t withdrew the application. Id. ‘ . .

Tn one threaded consumer complaint on the Intcrnet concerming ‘Natlonal H6m6
Protection,” some comments alleged a possible connection between Choice Home Warranty
and I\'Tatjonal Home Protection. See Decl. Smger Exh. O. “James Moss“ denied any such
connection. Decl, Singer Bxh. M. On August 31, 2010, Mr. Chartrand was asked to provide
a copy-ofa driver’s license of “James Moss™ and answer questions about .éonnectiéﬁs between
Cholce Home Warranty and one of National Home Protection’s principals, Victor Hakim.
While he promised to provide answers by Triday September 10, 2010, but on Monday,
September 13, 2010, Mr. Chartrand withdrew. See Decl. Singer at 910 and Exhs P, Q.

On October 18, 2010, Choice Home Warranty provided a letter to the Washington .

. constumer whose complaint led to OIC’s investigation, denying nearly all the consumer’s

claims and indicating that it believed denial was “proper.” Decl. Singer Exh. K.

O1C RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTY’S REQUEST FORA DISCRETIONARY STAY—
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TV. ARGUMENT
A. TheOICis authonzed to issue a cease and desist order to unauthorized insurers
or unregistered service contract providers.

The Commlssmner “rmst enforee” the Insurance Code and, in doing so, may “conduct

mvcshgatmns to defermine whether any person has violated sny provision of this code.”

RCW 48.02.060(2) and (3)(b); see also RCW 48.110.120(1). Ifthe Commissioner finds that a

person has violated the Code by having issued insurance of service contracts without being -
properly authorized o reg;stered, thc Commissioner may issue a cease and desist order. See,
ez, RCW 48.15. 023(5)(3)(1), RCW 48.02.080(3)(a), and RCW 48. 110. 120(2) Protecting -
Washington consumers is of prime importance. See, €8, RCW 48.01.030.
B.  Choice Home ‘Warranty’s contract is both “insurance” and a “service contract.”
Under Washington s Insurance Code it seems clear that Choice I—Iome Warranty 5

contract is both “psurance” and a “service contract”? The confract’s operatvc terms require
CONSUMErS to pay an amount over and beyond the home purchase price, fbr coverage that 1asts
for a set penod or duration.” In exchange, Choice Home ‘Warranty undertakes to mdemmfy
the consumer or pay a specified amount upon determinable contmgencles Clearly, this meets
RCW 48.01.040°s definition of “insurance,” but it is also meets RCW 48.110.020(17)’s '
deﬁmhon ofa “scmce contract” because Choice Home Warranty prﬂmis;:s o pay for the
repair or replacement of covered itemns’ faﬂure due to normal weax and tear. ThlS requires
Choice Home Wan‘anty to be fully compliant with Chapter 110 of t’ue Code in order to
become exempt from other Code prcmsmns RCW 48.110.033(2).
C. OIC acted well w-ithin its anthority to issue the Order against RESpondents

| ' QIC leamed about Choice Home ‘Warranty because a Washington consumer filed 2

complaint not unlike the many other complaints about the company on the Internet. Compare’

Degl. Singer Exh. A with Exhs. K-M. Choice Home Warranty soliéits its home warranties

3 The contract is included in the attached Exhibit F to the Declaration of Alan Michael Singer, filed herewith.

OIC RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTYS REQUEST FOR A DISCRETIONARY STAY—
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through a website
which indicates that a wide -variety of systems and appliances within the home are supposedly
“covered” in the event of faiture due to normal wear and tear. See, e.g., Decl. Singer Exh. F
Yet, despite the website’s suégéstien of providing broad coverage, mauny consumer
complaints on the Internét appear to allege that the company has acted unfairly and haé relied
on extensive Limitations, conditions, and exclusions from the coverage it purpoﬂs to offer,
See Decl. Singer Bxh. F; see also Decl. Singer ¥xbs. K-M. ._Resi}ondents’ counsel informed
QIC that Victor Mandalawi, David Bailey, Steven Safdieh, and Michael Gatholc were-
“oﬁicers” of the business; atid Mr. Charfrand also.infomied OIC that Respondents had sold
dozens of contracts to residents of Washington. Decl. Singer Exhs. Fand H. Inthe
complaining Washington consumer’s case, Choice Homé Warranty felt its denial of almost all
of thé Washiﬁgton consimer’s claims was “proper.” Decl. Singer Exh. K. .

' In addition, other questions about Choice Home Warranty femain unanswered. For
example, despite r‘efereﬁcas to its “President” being “James Moss” (see e.g., Decl. Singer

Exhs. M and N and hﬂZD://WWW.DI‘.COmereSS-IeleaSG/ 166783) and possible connections to

National Home Protection (see htp :/iww.ag.ﬁy.go\.rfmedi'ﬁ center/2009/dec/decl5a 09.htral "

and Decl. Singer Exhs. B, M, N, and O), Respondents never explained who *James Moss” is

or detail what connections, if any, exist of existed between the principals or business of
Choice. Home Waxra:;:tty and any other home waiTafily companies, including National Home
Protection. See, .g., Decl. Singer Bxhs. P and Q. Tn addition, Mr Mandalawi’s Tecent
Chapter 110 régistration application faiied io note any connection to Choice Home Wamanty

and incorrectly suggested there were 1o regulatory actions taken, despite the California

department’s recent actions. See Decl, Singer Exhs. LJ. -

Nevertheless, as indicated above, Respondents’ contracts are both “insurance” and

«service contracts.” And since none of the Respondents has any license or authority to

0IC RESPONSE AND OPPOSITION T0 CHOICE HOME
WARRANTY’S REQUEST FOR A DISCRETIONARY STAY—-
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 transact insurance or provide service contracts in the State of Washington, the OIC’s Order

.Wanarity.” None of these facts supports a stay. Nevertheless, Respondents” Letter Brief

poder RCW 48.01.040 and a “serwce contract”under RCW 48.110.020(17) and (19). Not B

*for them to “compty[] with this chapter.” Thus, the Code allows a service contract provider to

was appropriate.
D. Respendents have not presented grounds for a stay.

On the other hand, Responden ents’ Lotter Brief fails 1o make a credible case for a stay.
It fails o offer evidence or citation to legal authority supporting the stay request. In fact, the
Letter Brief even argnably undercuts Respondents’ position by apparently conceding that
Choice Home Warranty is, “atmost, ...]1 2 service contract provider.” Letter Brief at p. 2-3.
Conszstent WI’th this seeming admission that the Order is at least partly Weli—founded, M.
Mandalam surrcptlttously applied for a Chapter 110 regisiration using anew companjf name.’
Nor docs OIC’s Order appear t0 articnlate any unique findings or conclusions, particu]éﬂy

considering the California msurance rega]ator s recent orders against Choice Home

raises a number of arguments for why they believe a stay should 1ssue.
-Onf_: argument for a stay in Respondents Letter Brief is that they think the Order

somehow improperly concluded that Choice Home Warranty’ s contract is both “insurance”

only does the Letter Bnef fail to prowde cogent analysis why this is supposedly so, the
argument is also mcorrect No Code provision or other Jaw precludes OIC’s conclusion that
Choic.c Home Warranty’s cqntract is both “insurance” and a “service contra‘.zt.” In fact, at
least one Code prm;rision actually supports OIC’s conclusion. This provision, RCW

48.110. 033(2) provides that the way for persons to become “exempt fro,m the 0;(]161'
pr0v1510ns of this ntle” including provisions like RCW 48. 01.040 and RCW 48.15. 023 —is

be exempt from many of the yarious insurance provisions of the Code, but only if it complies

6 However, this application was spon withdrawn, See Decl. Singer Exh. J.

1 See Decl. Singer Bxh. L

OIC RESPONSE AND OPPOSITION TO CHOICE HOME
WARRANTY'S REQUEST FOR A DISCRETIONARY STAY—
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fully with all requireraen ents contaxned in Chapter 110 Ifnot nothing prevents any other Code

provisions from applying - mc}udmg RCW 48.01.040.

Respondents also argue that a stay is warranted because the O1C lacks authority fo
require Respondents to maila copy of the Order to dircctly imp acted Washmgton CONSUHIEYS.
This argﬁment seerns nothing short of astomshmg not only because Respondents seem to be
trying to prevent 2 cOpY of the Order from reaching the hands of the Washington cu;stomcrs

who are directly and pcrsonally uznpacted by it, but also because it seems fo suggest that the

OIC is powexless to share of ondertobe sha:md a copy of the Order with those consumers. On |

both counts, Respondents are wrong. Fist, RCW 48.02.060(1) not only au&orgw the
Commissmner to act as ea.pressly authorized, but also as reasonably implied from the '
provisions of” the Tsurance Code. And further, if dozens ‘of known Washington consurmers:
have purchased a product that appears to have been offered iflegally, it would be mcon313tent

with the Insurance Code to not tell them about it mmsd:ately Further, since Washington

courts are loathe to construe one statute m such a way as to render other related statutes

meaningless, 8 it would be mappropnate to determine that RCW 48.02.060(1) does not

authorize it to require unauthonzcd insurers to share a copy of a cease and desist oxder with 1ts

Washmgton customers who are dxrectly jmpacted. For example, RCW 48.15.030 empowers -

Wash:ngton consumers to choose whethcr to keep 1llega11y cffectuated contracts ot instead
yoid them 1o take refunds. If consummers aren’t made aware that their contracts may have been
illegally effectuated by an unauthorized insurer, those consumers can Ngyer choose to seek to
void it. A stay would only forestall Washington consumBers learning about- the Order and
thereby prejudice those consumers’ rights, since they one day may face the same fate as the

Washington consumer whose complamt led to OIC’s Order — they could make claJms oniy to

! See, e.g., Edmonds Shopping Ctr. v. Edmonds, 117 Wo. App. 344, 356 71 P.3d 233 (2003) (Washington law
requires courts to “construc statutes as a whols to give effectto gll the language and to harmenize all
provisions™) and Davis v. Dep't. of Licensing, 137 W 2d 957, 963, 977 P.24 554 {1999) (“[Sltatutes nmst be

. interpreted and construed so that afl the language used is gwcn effect, with no portion rendered meaningless ot

superfluons.”)

OIC RESPONSE AND OPPOSITION TO CHOICE HOME .
WARRANTY’S REQUEST FOR A DISCRETIONARY STAY—
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1|l find fhem denied. Respondents fatl to show why impacted cORSUICTS pist not receive 2
7 || copy of the Order before their conracts expire of clafms arise, rather than after.

Moreover, not only does RCW 48.02.060 authorize the OIC to order illegal insurers

3
1| and service contract providcrs 1o share a copy of the Ouder with Washington consumes they
-4 sold to, it also makes good sense here. Unauthorized entities are uniquefy capable of

. > cpmmunicaﬁng with their customers. They know who heir customers are, and often, ﬁo ons
6 elge does. And nothing prévents Respond@nts rfr_om inclu_d'mg a Jetter of their own that sets

g Il this, they can assusge any fears .ﬂlejr think coutd arise. While pothing preveilts QIC from

9 sending a copy of the Order to the Washington COnSWINCLS wh:; bought Choicé Home

Warranty’s products, N0 0BG is in a bettér position to do this then the Respondents.

10 :
u Finally, the Respondents’ Letter Brief also-speculates that a number of calamitous

|} events will come true because of the Order if no stay is granted — things Tike litigation,
"} cfiminal prosecution, tax Jiability, personal liability, and s0 forth. Butno evidence supports
13 |} \hese dire predictions. And if Respondents send a 1ettef with the Ozder, explaining their

14§ views, such specilative foars become wholly iltusory.

154 B Established standards dictate against a stay-

16 1t RCW 48.64’.020(2) contemplates that the Commissionef may entertéin a written

request for a stay and that an aggricved person may apply to Thurston County Supérior Court
if the Comrmissioner declines to grant the request. Sucha Tequest seems aldin to arequest ina

‘court action for a preliminary injunction, the requirements for which are summarized i

19 - ' ,
Kucera v. Deptartment of Ti ransportation, 140 Wn,2d 200, 209-210, 995 P.2d 63 (2000):

20
An injunction is distinctly an equitable remedy and is “frequently termed ‘the strong
arm of equity,” or 2 “transcendent or extraordinary remedy,’ and is 2 remedy which
should not be lightly indulged in, but ghould be used sparingly and only in a clear and

-+ plain case.” 42 Am. Jur. 2d Injunctions sec. 2, at 728 (1969) (footnotes omiited).
Accordingly, injunctive relief will not be granted where there is 2 plain, complete,
speedy and adequate remedy at law. State v. Ralph Williams™ N.W. Chrysler

Plymouth, Inc., 87 Wn. 94298, 312, 553 P.24 423 (1976).

21|
2

23
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WARRANTY’S REQUEST FOR, A DISCRETIONARY STAY—
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The applicable requirements for issuance of a preliminary injunction are well settled:
“Ope who secks relief by temporary of permanent injunction must show (1) that he
has a clear legal or equitable right, (2) that he has a well-grounded fear of immediate
invasion of that right, and (3) that the acts complained of are cither resulting in or will

s =

result in actual and substantial injury to him.” Since injunctions are addressed to the
equitable powers of the court, the listed criteria must be examined in light of equity
including balancing the relative interests of the pasties and, if appreptiate, the interests

of the public. Tyler Pipe Indus., Inc. v. Department of Revenue, 96 Wn.2d 785, 792,
638 P.2d 1213 (1982) (quoting Port of Seattle V. International Longshoremen’s &
. Warehousemen’s Union, 52 wn2d 317, 319, 324 P.2d 1099 {1958); see also RCW
7.40.020 (grounds for issuance of preliminary injunetion). (footnote omitted.) If 2
party secking a preliminary injunction fails fo cstablish any ong of these requirements,

the requested relief rust be denied. Washington Fed'n, 99 Wn2d at 888.
Applying the above considerations here yields the conclusion that no stay should issue.

Respondents have “a plain, complete, speedy and adequate remedy at law” since they will

receive a hearing. Even assuming Respondents meet the first Tyler Pipe element above, they -

give no evidence to prove a “well-gronnded fear of immediate invasion of that right,” nor that
not staying the Order éegill result in actual and substantial injury.”. The “public interest” ~
which includes, at minirmury, the interest of the dozens of Washington residents who were

identified as Choice Home Watranty custoraers ~ also weighs heavily against a stay: This is

' particulazly true here, given the “public interest” mandate to “preserv(e] inviolate” the public-

by preventing deception, dishonesty, and unfairess. RCW 48.01.030.

o | V. CONCLUSION '

Based on the foregoing, the 0IC’s order “ghould mot be ,subjected to any stay.
Respoﬁdex_:tts should be ordered to issué a copy of the Order fo all impactea ‘Washington
consumers within five days, and be reminded that they can simply accompany the Order with

their own letter to assuage their customers. The Respondents” stay request should be denied.
DATED this 26 day of November, 2010.

OFFICE OF INSURANCE COMMISSIONER

| Bﬁfifj%4/4,//\ |

Alan Michas! Singer\

OIC RESPOI‘.}'SE AND OPPOSITION TO CHOICE HOME )
WARRANTY’S REQUEST FOR A DISCRETIONARY STAY—
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| STAY on the following individuals in the manner indicated:

CERTIFICATE OF SERVICE

The undersigned certifies under the penalty of perjury under the laws of the State of
‘Washington that T am now and at all times herein mentioned, a citizen of the United States, &

resident of the State of Washington, over the age of eighteen years, not a party to or interested

in the above-entitled action, and competent to be a witness herein.

On the date given below I caused to be served the forogoing RESPONSE AND

OPPOSITION TO CHOICE HOME WARRANTY’S REQUEST FOR A DISCRETIONARY

+,

Copy to:

"Darren Oved, Esq,

Oved & Oved, LLP

101 Avenue of the Americas

15th Floor :
New York, New York 10013

(XXX) ViaU.5. Mail

(XXX) Via B-Mail (Darren@ovediaw.com)

Original to:

Hon. Patricia Petersen

Chief Hearing Officer

Hearings Unit _

Washington State Office of the insurance Commissioner
5000 Capitol Blvd.

Tumwater, WA 98501

Via Hand Delivery . .

" (XXX) Via E-Mail to Nicole Kelly (NicoleK @oic.wa.gov)

'SIGNED this 29th day of November, 2010, at Tumwater, Washington.

LhiTooa” Znadne

Christine Tribe

OIC RESPONSE AND OFPOSITION TO CHOICE HOME
WARRANTY’S REQUEST FOR A DISCRETIONARY STAY—
PAGE 12 N
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TELEPHONE 21 226 2378 _ L . PACSIMILE 212 2R6 7353

Administrative Lew J udge

Hearlngs Unit. ,

Office of the Tnsurancs Commissioner |
PO Box 40255 o]

' Dear Judge Petersen:

sells warrantieg for household goods providing for the tepaic ot replacement of these goods if

"Title 48 of the Washington Code, Rather than uge the information voluntarity provided by CHW

e 2 A i et e — B

Mo, 6509 P 2/5

| Ovep & Ovep LLP
ATTORNEYS AND COUNSELORS AT Law
|01 AVENUE OF THE AMERICAS
’ ISTH FLOOR y
NEW YORK NY 10013-192|
WIVW,OVEDLAW, COM

November 22, 2010

VIA FACSIMILIE
Tlonorable Pa&'ioiq D, Potersen :

Ofymple, WA D8504-0255 - l

1
Rei Rcspoﬁdcnts’ Request for Discretionary Stay of
i Orderto Cease and Desist, No. 10-0199 .

' This law firm xépreserts Regpondents i the above ¢aptioned matter and respectfully
cubmit this Jetter brief in gupport of Respondants’ request that this Court axercise its discretionto
stay the implementation of the State of Washington Office of the Insurance Commissioner’s
(“OIC") Crder to Cease and Degist to Rqspondents dated October 21,2010 (the “Ordex”).

By way of brief backgrowd, SEW Group, Ene. d/bfa Chofce Home Wattaoty (“CHW)

they are rendered unugable after ordinary Wear and foas. These warrantics axe paid for by the
consumer at the point of sale and are paid for with separaty apd additional consideration, 1., .
they are not included in the purchese price of the goods purchased, Initiglly, CHW belicved that

itg aotivides in Washington 'weretexempt from regnlation pursuent to ROW 48.110.015(1)(a), but

in an abundance of caution CHY gontacted OIC to provide it with the information necessary 10
obtain the appropriate registration 1n the State of Washington as 2 service contract provider if
such a registration were hccessa:ry. Tt the context of its comimimication with OIC and in the .
interests of full disclosure, CHW, provided OIC with & list of employees working for CHW and a
description of their fitles within;the company. Tn June 2010, CHW also yoluntarily agrecd 10
conso seling ifs waraaties in the Gtate of Washington. until it obtained the requisite registration
if o detetrninetion was mada that CHW was providing services not specifically excmpted fom

to make these determinations and process &0y request for regis tion, OIC used this information
10 jssue the Ordet, . .

N AA002895
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Homorabls Patricla D, Petersen '
November 22,2010
pago2ofd

The Order requires CHW (o0 ¢ense and desist from:
: {

A, engeging i:f; of transacting the unanthorized business of insutance or acting

oo o an unregistered service contract provider in the State of Washington,

B, secking, pursuing and obtaining any Insurance or service contract business
in the State of Washington and from participating, directly or indirectly, in
' atty act of an insurance company ot service contract provider;
¢, soliviting ashington yesidents fo sell any insurance or gervice contract

issued of to be fssmed by an \mauthorized ingurer or unsepistered service

. contract providet; . .
D. soliciting Washington residents to induce them o putchage any insurance
confract or service contract, :

" Orderat 1.

. As noted above, CHW volmtarily ceased ail operations in the State of Washington (other
than the continued futfilhment of the wartanties already gold to Washington residents) so CHW
has 1o activity fo cease and desist. The Order, however, elso requires CHW to mall acopy of the
Order to each Washington resident who purchased & wartanty from CHW,

The Order’s mandates, i;}Wni«;h are madc-agaiﬁs,t.mt just CHW but the remalning

Respondents the mejority of Wil
upon OIC’s findings that, inter a'lia, the warraniles constifite “risyrance” under RCW 48,01.040.

Upon :éde%pt of the O !3r, CHW demanded & hearing and requested a stay of itd
jmplementation pending'ghat hegring. Al the preliminary conference, held telephonically. on
November 15, 2010, at Respondents’ sequest, the Court directed Respondents to submit this

Jetter brief in further support of tl;eir request fora gtay. - This Court should exercise its discretion -

to grant & stay for goversl 1A50DS, .

| .

.-First, eg 8 threshold matte"r, fhat part of the Ordér reqmnng a mailing 1o’ CHW’s existing
customers far exceeds the OIC's statutory powers. RCW 48.02.080 explicitty delinestes the
OIC’s ¢enforcement POWeLS i the context of & perceived viclation of Title 48, which are to (1)
jusue a ogase and desist order, and/or (2) bring an ection for an injunction in acy court of
letter, 10 unilaterally issue a mandatory injrmction Tequiring 8 respondent to take affirmative
action such as the meiling tequirement contained 1n the Orrgi.er.1 Accordingly, ef the very
findroum, the mailing requirenent contained in the Order must be stayed because it far excéeds
the OIC's enforcement powers. - o

Next, the Order 23 v\frittc:;l is entirely (00 troad and-its enﬁ:ely erroneous findings end
refeorences to CHW'S sale of “nsurance” potentislly amounts to 2 binding (albeit ErTONSOus)

finding thet CHW is ol Minguret” As noted in Respondents’ demand for a hearing, at most '

- . - : ; ' ' ’
1 1 addition, IECHW prevaila gt ite hearing, § cannot bé mesningfully compeasated for the irropgrabla damags to its

. business and goodwill camsed by complying with this u_nllmml mandatory Igjanction.

Mo 6503 P 3/5

om are simply employecs of CHW, not prineipals, e based

sormpetent jurisdiction, "t does not grent the OIC, even \nder the guise of a cease and desist

AA002896
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Henorable PeirielaD. Peteraon \ .

November 22,2010
Page 3 ofd .

CHW 1s a servies confract pr
goods rendered unusable 25 4T

ovider providing its customers with the repair ot replacement of:
esult of normal wear and tear &3 opposed to indemnity for damage

resuilting from a calamitous of uncxpected event, AS such, contrary to the OIes finding in the
Order, it Is not an wineuter” as defined in RCW 48,01,050, (“"Inswex’ as used in this code

includes every person engaged In
not sall “jnsurance” as that term s defined in RCW 48.01 040 (“Thsurance is & contract whereby

one undertskes 1o indemnify
contingencies”) Indeed, Weshington’s putpaseful stattory carve-out for serviee coniract

providers end intentional

Product Protection Guaragtess™)
providers undexscores the inapplicability of the majority of the Opdet to CHW. See, e85 RCW

43.110,080(1) (“a service
casualty, guaranty, surety, mutual,

guaranty Of SUrety asinoss.”) Infact, the distinction in the statute i both reasoneble and logieal

[

the business of making sonfracts of Insurance, "} and it does

mothet of pay 2 specified amount upon daterminable

statufory delinestion i RCW 48110 (entitled “Service Contracts and

of the differonce betweett an insurer and service comtract

contract provider,  shall zot use i its. pame the words insarance,

or any other words deseriptive of the insuance, casualty,

<ince servica conttact providers provide & service 20 snsurée would ever provide — o epalr or
replacement of goods tendered ‘}musabic as g result of normal wear and tear as opposed to
indemnity for damage resulting frlom » calamitous or unexpected event. :

This distinetion ,batweenfan insurer and a service confract provider carries significant
and the OIC’s casual use of the temms “ipnsyrance” and “service contract”

potentlal consequences

interchangesably subjects Respondents (including the individual employees of Respondent) to the

imminent threat of Htigation from congumers, potentlzl criminal prosecution, and potentlal tax
Habilities.? An insurer is required to pay taxes on the promiums it eollects from ita customers, 8

service contract provider is mot,

betwesn an insurer and a service ’
going {0 jall or not becanse & person who sells Insurance in violation of ROW 48.15.020(1) i

ROW 48.110.033(2). In fact, the importance of distinguishing .

coptract provider can meen the difference betweel 2 person

subject t0 criainal - prosecution for a closs B felony, RCW 49.15.023, A service confract

provider is not subject 1o this provision. RCW 48.110,033(2). The OIC's ynilateral finding that -

CHIW sells insarance subjects all

potential intarperation.

Respondents 10 2 signific

Respondents fo the {mminent threat of criminal prosecution and

In addition, the olassification of CHW as an “ngurer” subjects -

antly fpom complicated and detailed regulstory schems, 4 acheina

CHW mads the conscious dccis‘ion pot fo partake in w};an.it- decided i did not want T goll
CHW .will undoubtedly tave to ‘expend significant legel .expendes 1o

{nsurance, MOreoyen

na.vigate-tbmugh'.ﬂxis cump‘licatéd
unauthorized insurer if it is fotoe

same time, being hamstrang inj

regulatory scheme when it is sted by its"customers as &4

4 to gomply with the Order’s malling requirement while, at the

its ability fo contest ifs status @8 an ingurer by the OIC’s

“finding,” Aocprglingly, a stay is necessary. to prevent this unnecessary harm

: Final}.y,l! the Ordet,
Safidieh, and Michael (hithols,

as’ written, is overbroad in that it includes David Bailey, Steven
in fheir personal capacity,.as Respondents, These individuals are

smyployees of CHW, not officers or principats. The £act that Bailey, Safdich, and Guitiole hold
the titla of Viee President of Customer Sexvics, Vice President of Sales and Marketing, and Vice.

President of Contractor

Relutions, sespectively, does not render. them in somc Way personally

* 1igble or responsible for &y actions taken by CHW. There ar no findings in the Order that

% There i na legal authority

for eeating these terms a3 fungible as ths OIC Goes in the-Otder.

AA002897
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Hasorable Parrola D, Petarsen
Novembes 22, 2010
Page 4 of 4

these fhree employees did anything outside the 500po of their employment that sholitd subject
thexa to personal liabllity, Tf no stay is issued, thess individuals may be subject fo lawsuits
. ggainst them personally especially if CHW is yequired to mail the Order to its Washingfon -
cngtomer and may have their personal credit impacted negatively if the Order is recorded against
them, Such a result i3 urjust and inequitsble, As such, implementation of the Order must be
stayed. ' .
Yor all of the foregoing reazons, Respondents sespectfully request that the. Court exercise
its discretion to stay the irnptementation of the Order pending the ottcoms of the hearing in {his
mattet, ' . ) .

e - Al M Sing&, Esq. (via fassimifie) '

[P
e AR ——— B T RN T
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Phona: {360} 725-7000
www.insurance, wa.gov

HLED

STATE OF ASHINGTON

MIKE KREIDLER
STATE INSURANCE COMMISSIONER

DECLAR
{ declars undar penaity of perjury N
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HEARINGS UNIT

s X, S T .} Ll .
st > Fax: (360) 664-2782 Perraing, i, DIC
‘ _ Chiaf Hecr.r]‘ng Bﬁ;ﬁ’;r
Patricia D. Petersen Nicole Kelly
Chief Hearing Officer Paralegal
(360) 725-7105 (360) 725-7002
NicoleK@oic.wa.gov

NOTICE OF RECEIPT OF DEMAND FOR HEARING

To: M. Darren Oved, Esa. ,
Oved & Oved LLP ,
Attorneys and Counselors at Law
101 Avenue of the Americas
15" Floor
New York, NY 10013-1991

¥rom: Patricia D. Petersen, Chief Hearing Officer Q&w
Date: November 2, 2010

Hearing: No. 10-0199

This is to advise you that on Monday, November 1, 2010, the Hearings Unit received and filed
your Demand for Hearing. _

Unless a date is entered at the end of this Notice, in approximately 5 working days, you will be
contacted by the Hearings Unit to schedule a date for a first prehearing conference in this matter.
This prehearing conference, which will be held by telephone, will include: 1) Darren Oved, Esq.,
on behalf of Respondents, and any client representatives and/or others at his request; 2) Alan
Michael Singer, Esq., on behalf of the Insurance Commissioner, and any other representatives at
his request; and 3) the Chief Hearing Officer. The purpose of the prehearing conference is to
discuss basic procedure 0 be followed before, during and after the hearing. In addition, based
upon the fact that the Order to Cease and Desist was by its terms made effective immediately,
RCW 48.04.020(1) does not pravide for an automatic stay of said Order. Respondents have
asked, in the event an automatic stay is not available under RCW 48.04.020(1), that the
undersigned grant them 2 discretionaty stay pursuant t0 RCW 48.04.020(2). For this reason, at
the first prehearing conference, the parties should be prepared to indicate whether they would
like to submit written argument on fhis issue and/or present oral argument (by telephone if
requested). Due t0 the nature of this issue, it is expected that presentation of any argument on
the issue of a discretionary stay followed by a ruling thereon, will be scheduled promptly.

Malling Address: P. O, Box 40255 * Olympia, WA 88504-0255
Strest Address: 5000 Capitol Blvd.  Tumwater, WA 88501 A AOO 2899
e




Notice of Receipt of Demand for Heating
No. 10-0199
Page 2

For your information, we have included a brief outline of hearing procedure below.

If you have any questions -concerning this Notice, please contact Nicole Kelly, Paralegal,
Hearings Unit, at the above telephone number or address. :

HEARING PROCEDURES - OFFICE OF THE INSURANCE COMMISSIONER

The following is a briel summary of hearing procedure. Following the prehearing conference
referred to above, a Notice of Hearing will be entered advising you of the date scheduled for the
hearing. The specific rules which govern the hearing procedure, which include many more
details, can be found primarily at Chapter 34.05 RCW (the Administrative Procedure Act) and
Chapter 10-08 WAC. Your hearing will be presided over by an administrative law judge who

handles cases where actions of the Insurance Commissioner are appealed, such as yours. It will -
be conducted in a fairly formal manner; however, it will-be as flexible as possible to

accommodate the needs of the parties and any witnesses which may appear. You will be allowed
to submit documents to support your vetsion of the facts. Testimany may also be presented in
the form of live wilnesses, including the parties themselves; also, if requested, witnesses are
allowed to testify over the telephone at the diseretion of the judge. :

The hearing normally begins with each party presenting an opening statement summarizing what
they intend to prove; then each party presents its case-in-chief which includes presentation of
documents and testimony, subject to cross examination by the opposing party; then the hearing

concludes with each party presenting its closing arguments summarizing what they believe they
have showi, . ,

The judge is an individual who has not had any involvement with this case. Thé judge will hear
and malke the final -decision in the case without any communication, input or review by the
Jnsurance Commissioner of staff or any other individual who has knowledge of the case. The
judge’s final decision may 1) uphold the Commissioner’s action; 2) reverse the Commissioner’s
action; or 3) impose penalties which ate Jess than those contained in the Commissioner’s action.

. Please note that, pursuant to General Rule 24, Washingion Rules of Court, attorneys
representing individuals or entities in adjudicative proceedings in Washington, such as this

proceeding, fieed not be licensed in Washington State.

- AA002900
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" ELEPHONE 212 226 2376

: R LI
Ovep & Ovep LLP _ FILED
* ATTORNEYS AND COUNSELORS AT. Law - . .
" Ot AVENUE OF THE AMERICAS - (
ISTH FLOOR SR 11 A I N e ¥
MEW YORK NY 10013-1991 ) :
" WWW.OVEDLAW.COM . :
HoedesiME 226 7555
Paticia D.ﬁ»{éﬂgn
Chisf Beating Officer

November 1,. 2010

'VIA FACSIMILE .

AND ELEC’.F‘RONIC VAL

Ms, Carol Surean

Office of Insurance Commissioner = -

5000 Capitol Blvd .
Tumwater, WA 98501
Re:  Demand for Hearing _ '
Order to Cease and Desist, No. 10:0139
Ms, Surean:

This law firm has been retained by CHW Group, Inc. (“CHW”), in connection with the
above-teferenced matter. - We are in receipt of the October 21, 2010 Order to Cease and Desist’
{the “Order”, a copy of which is attached hereto as Exhibit A) issued from the Office of
Tnsurance Commissioner (the “OIC”), and hereby formally demand a hearing before an
administrative law judge pursuant to RCW 48.04.10, et seq., to challenge the findings and
directions of the Order on the grotnds set Forth below, Additionally, by virtue of this request and ..
pursuznt to RCW 48.04.020, all of the Order’s terms, directions, conditions and obligations ate
antomnatically stayed pending the outcome of the tequested hearing. In the event the OIC
disagrees with our interpretation of applicable law as providing for an automatic stay of the
Order, CHW hereby requests, in writing, purswant to RCW 48.04.020 (2), that the OIC grant a
stay pending the resolution of the requested hearing. - -

Specifically, the Order, as so written, is overbroad, unduly burdensome, rnisstates and
assumes untrue statements, and seeks to hold mere employees of CHW, acting within the scope
of their employment, persorially Jizble and responsible for CHWs alleged rojsconduct. In fact,
the OIC’s power to regulate service contract providers is contained in and Jimited to the statutory .
scheme set forth In RCW 48.110, ef seq., rendering the Order’s fumerous references to other
statutory provisions regulating insurers, not service contract providers, ivrelevant, inapplicable
and ihapposite. Indeed, {Vashington’s purposeful statutory carve-out for service confract
providers and intentional statutory delineation of the difference between an-insier and service -
contract providers underscores the inapplicability of the majority of the Order to CHW. Seg,

‘e.z, RCW 48.1 10.080(1), (“a service contract provider...shall not use in its name hé words

AA002901
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insurance, casually, guaraniy, surety, mutual, or any other words descriptive of the insurance,
casualty, guaranty or surety business.”)

Tn fact, the distinotion in the statute is both reasonable and logical since sexvice contract
providers provide a service 10. insurer would ever provide — the ropair or replacement of goods
rendered nmusable as a result of normal wear and tear as opposed o indempity for damage -
resulting from a calamitous or nnexpegted event, Accordingly, the Order is gverly broad and
generally inapplicable to CHW, As such, full compliance with the Order, as written, will cause
irveparable damage to not only CHW’s operations in Washington, but also its daly licensed and
registered business activities in other states. Indeed, meny of the inaccurate premises and i
conclusions drawn in the Order will serve only to tarnish and slander the pame of CHW and i3 ,
affiliates; despite CHW’s past good-faith efforts to comply with Washington’s licensing o
requirements. - Accordingly, a stay is necessary pending resolution of the requested hearing in
order o prevent this irreparable injury. : '

As you are undoubtedly well-aware, our client intends io comply with ‘Washington’s
lcensing requirements, To that end, upon receipt of your letter in July of 2010, our client not
only volhmtarily censed soliciting new business in Washington, but also formulated a plan, in o
connection with guidance from the OIC, to issue partial refunds to each and every Washington
custorner. In light of the foregoing; our client was shocked 1o receive the Order, as its issuance is
markedly. inconsistent with our chent's continued cooperation with the OIC. As indicated in
previous correspondence and conversations with the OIC, CHW’s uitimate goal is to maintain
and grow its business in the State of Washington pursuant to the full satisfaction of any and all
statutes and regulations. As such, and in the interest of foregoing the expense and-disruption. of
firther formal proceedings, CHW remains fully committed to informally resolving this matter by
way of a seftlement agreement. - However, given the gravamen of the allegations against our
olient, we -are oblipated to pursué this contemporaneous COUISe of action through the

administrative hearing process.’

~ CHW reserves the- right 1o advance further and distinot arguments and evidence i
support of its position, and this correspondence is not intended as a complete recitation of all of
the facts and circumstances 11 this matter and is written without prejudice to any of our client’s
rights or remedies, whether legal or equitable, all of which ave hereby expressly reserved.

Please do not hesitate to contact us with any questions or concerns.

Very truly -s, !

Darren Ove

AA002902
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_ Inthe Matter of

. MIKE KRESOLER FB I.Eﬁa@! 725-7004
STATE INSURANGCE COMMISSIONER . wwknsurancava.gov

T

MO S] A RS

- oQF ' -
INSURANGE COMMISSIONER Hiarings Ui, DIC
! Pafricia . Pafersen

" GHW GROUP, ING, doing- - No. 10-0199 Chisf Hearing Officer:
business as CHOICE HOME WARRANTY )

and www.CholeeH omeWarrahiy.com;

VICTOR MANDALAWI, *]JAMES MOSS,”

)
) .
)  ORDERTO CEASE '
) .
DaviD BAILEY, STEVEN BAFDIEH, )
) -
)
)
)

AND DESIST

' MICHAEL GUTHOLG :
Unauthorized fndividuals and Entifies,-

| Respo'nﬁents.
e b -t

Pursuant to RCW 48,(‘32.'080, RCW 48.15.020, RCW 48.15.023, RCW 48.110.030, and RCW
48.110.085, the Insurance Commissioner of the State of Washington ovders the above-

| _named Respondents, and their officers, dirsectors, trustess, emplayees, agents, and affiliates

("Respondents”} 10 immediately ceass and desist from:

A, . engaging not tr’ansacﬁnd the uﬁauthorizéd business of Insurance or actingasan
© unregistered somvica contract provider in the State of Washington; '

p. . seoking, wm;iug ‘and obtalning any inswrance of satvica confract business inthe .
giate of Washington and from participating, directly or indirectly, in any act of an
insurance company or service cantract provider; . .o

c.  solicting Washington residents 10 seil any Insurance of service contract issued or to
- belssued by an unauthorized Insurer or unregistered service contract provider;

D.  solicling Wasﬁihg’:on residents to inducethem to purchase éhy !nsurgaince contractor
service contract. ' . i . .. T :

" THIS ORDER 13 BASED ON THE FOLLOWING: -, .

1, Resppndent GHW Group, Inc. was incorporated in New York by Jack A. Aln

and also In New Jersey by Aini & Lazar PLLC. The New York corporation’s principal place of .. -

business is 244 Madison Avenue, New York, New York, 10018, and the New Jetsey

" corporation’s princlpal place of business is 510 Thomnall Street, Edison, New Jersay, 08837,

Both corporations do business as Cholce Home Warranty and .
-www.CholceHomg\Warranty.coll. The corporations' President e Victor Mandatawi (who s

also pringlpal and sole stockholdet/owner) and “James Moss.” Other CHW Group Inc.” -

" officers include David Balley (Vice President of Customer Service), Steven Safdieh (Vice

President of Sales & Matketing), and Michael Guthole {Vice President of Contractor
Relatlons.) Respondents have sold at least ninety-two (92) home warranty service contracts-

Maling Address: P 0. Box 40265 « Olympla, WA 885040255
Street Address; 5000 Capltol Bivd, » Turnwater, WA 9B5C1 )
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T 48.15:02003). -

to Washington residents covering, repair of replacement on major systems and appﬁancés In
the purchaser’s home and-promising that Choice Home Warranty wil ‘pay for repair or
replacement of such systems and appliances in the event such systems or appliances fafl.

_These confracts constitute both a service contract under RCW Chapter 48.110 et s8q and

also & contract to Indemnify anether or pay a specifisd amount upon detsrminable '
contingencles - wnsurarice” under RCW 48.01.040. . - .

2. - Nonsofthe Respondents is authorized fo transact insurance in Washington
and none'is registered in Washington as a sewvice contract provider.

3. Respondents’ above-desoribed oonduct violates fhe jhsuranos Code of the

. State of Washington, ineluding RCW 48.05.030, certificate of authority required, RCW

48.45.020, solicitation by unauthaerized Insurer prohibited, and RCW 48.110.030, service
contract provider registration required; .o

T IS FURTHER ORDERED THAT Respondents, within ten (10) days of the date of this
order, shall maft a copy of this order to each Washington resident to whom Respondents

‘have sold a home warranty service contract, and that Respordents report to the OIC all

premiums collected or charged for policies they sold covering quhtngton rigks.

T 18 FURTHER ORDERED that nothing hereln shall prevent Respondents from fulfilling thé a
tarms of contracts formed ptior ta the effective date of this Order pursuant fo RCW .

48,15.020(2)(b}, from providing & refund when requested by & Washington consymer
pursuant to ROW 48,15.030, or, upon request of the OIG, further ordering the replacement of
Respondents’ Washington _contradts with an authorized insurer pursuant to RCW ,

Any victation of the ferms of this Order by Respondents, their officars, directars; agents, or

employegs, or affiliates, will render the violator(s) subject fo the full penalties authorized by
RCW 48.02.080, 48;15.-023, and other applicable sections of ihe Insurance Gode of the State

. of Washingtoh. L

Respondents have the right fo demand a heaﬁfng pursuent to RCW Chapters 48,04 and

24.05. This Order shall remain I effect sublett to the further order-of tha-Commissioner.

CTHIS ng,ga |8 EFFECTIVE IMMEDIATELY AND 18 ENTERED at Tumwater, Washington,

nls_71 &2 day of October, 2010.; CoL

MIKE KREIDLER
Insurance Caomimissioner

By: ' .
' ‘Alan Michael Sirlger, Staff Attorney
_ Legal-Affairs. Division

ORDER TO GEASE AND DESIST
. ) . page2of2
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ForBusinesses v ForCansumers v Askthe Experts

File Complaint

Contact Us

1/3

Login gnUp
v AbhoutUs v Blog
FAQs

30 #Ey Ritax, Inc. h
o T 1043 West 164t
) & i E}eearf}%[;elq 'JIHCQHPDR}J‘D::- Street g Get Quote
MRS  Gordena, CA 90247
Phone: (310) 217-
1373
Reputation Report
Choice Home Warranty File Complaint

Category:

Address:

Phone:
Website:

Social:

Hours:

Primary
Contact:

Business
Started:

This company's business is providing ) . B
homeownerwarranty services.

hitps://fwww.

Hameowner Insurance and Compa ny Rat i ng
Warranty Services R .

The rating assigned to a
business is determined by our
compaosite score of such
factors as its type of business...

1090 King Georges Post
Road Bldg 10
Edison, NJ 08837

F

(888) 531-5403 Fufl Rating Explanation —

http//www.choicehomewarranty....

| -~ Membership

Information
You D @
24 hours aday, 7 days a
week at (888) 531-5403.

This business is not a member of Business
Consumer Alliance. This fact does not
disparage the company inahy way.

Customer Service Areyou lookingfor
reputable Homeowner g?fe'l‘tt;er
Insurance and Warranty k4
Services?

Browse our Member
Directory and shopwith
confidence!t '

6/2/2008

MMEENINE
LERTRIR R RN
Home Warran?

W
v

1,077 inquiries

See more photos and videos on Business

Reviews —

checkbea.org/report/choice-home-warranty-100124974

View Rating Read Reviews

Promote
Your
Business

Shares

Add our dynamic sealto
yourwebsite —

FAN

ETAATE L CDREL e

ALLIANCE

Chack Qur
Report

Map &
Directions

e Expross Employment
@l_’ruress'fonals

deh«oegngamfinaing

o Clearyiag

Goagle . .- ©_ hap dota BT Googe

Get Directions —

Additional
Information

DBAs:
CHW Group, Inc.

Websites:
http//www choicehomewarr:

http//www .choicehomewarr:
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BCA Company Reviews

Reviews for Choice Home
Warranty

p: gR ok kg

hased on 1 review.

Custemer Reviews Write Review

Ask Question

Complaint Closing
Statistics

Responses to complaints over the last 3years:

No. Cemplaints Type of Response
Making afull refund,
3 as the consumer
requested
1 Making a partial
refund
1 Agreed to make an
adjustment
0 Refusing to make an
adjustment
Refuse to adjust,
3 relying onterms of
agreement
21 Unanswered
0 Unassigned

Total: 29 complaints
Comments and Analysis

BCA'’s Comments and Analysis

We have no further comment about this
company’s business practices or analysis of its
offerthat may assist you inyour consideration
of this company.

Licensing
We know of na licensing or registration

requirement for companies engaged in this
company's stated ty pe of business.

Complaint Experience

21%

Complaint Resolution
Index (CRI)
CRIExplanantion -

BCA's Summary and Analysis of customer
complaints and company responses:

Our complaint history for this company shows
that the company responded to and gave
proper consideration te most complaints.
However, one ar more complaints are
unresolved meaning the company failed to
properly address the complaint allegations or
their response was inadequate.

View summaries of the complaint
descriptions, responses and text of the
complaints. ’

View Complaints

Other Considerations

We know of no other matter or practice
relating to this company that may assist you in
your consideration of this company.

https://www.checkbca.org/report/choice-home-warranty-100124974

htt p//www.choiceho mewgr}i 3
http//www.choicehomewarr:

http//www.choicehomewarr:

Contacts:

E. Broadnax

David Bailey (VP
Customer Service)
CHW Marketing

Tracy Mleczynsli (CHW
Customer Advocate)
Victor Mandalawi
{President)

Victor Hakim (Principal}

Addresses:

244 Madison Avenue,
New York, NY, 10014
510 Thornall Street,
Edison, NJ,08837

Shares.
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Government Actions Advertising Reviews
Agency: New Jersey Attorney General BCA has no information regarding advertising
Description: review at this time,

OnJuly 22,2014, the New Jersey Attorney
General {"Attorney General") filed a
Complaint against CHW Group, Inc. doing
business as, Choice...Read mare —

For Businesses For Consumers Help

» Business Portal Log In » Check Out a Business » FAQs

» Business Benefits » File a Complaint » Contact Us
» Apply For Membership » Askthe Experts

» Member Toolkit » Helpful Tips

© Copyright 2017 Business Consumer Alliance®All Rights Reserved.

https://www.checkbea.org/report/choice-home-warranty-100124974

More

» About Us

» Blog

» Terms of Service
» Privacy Policy

Shares
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NOT FOR PUBLICATION WITHOUT APPROVAL OF THE

COMMITTEE ON OPINIONS

AMANDA KERNAHAN,
Plaintiff

V.

" HOME WARRANTY ADMINISTRATOR :

of FLORIDA, INC,; CHOICE HOME
WARRANTY, et al.
Defendant(s)

CARTON and RUDNICK

788 Shrewsbury Avenue, Bldg. 2, Suite 204
Tinton Falls, NT 07724

By: Jonathan Rudnick, Esquire

KEEFE BARTELS, LLC

57 Paterson Street

New Brunswick, NJ 08901

By: Stephen T. Sullivan, Jr., Esquire

Attorneys for Plaintiff

ARCHER & GREINER, P.C.
Riverview Plaza

10 Highway 35

Red Bank, NJ 07701

By: SethL. Dobbs, Esquire
Attorney for Defendant

Honorable Arnold L. Natali Jr., J.8.C.:

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY

DOCKET NO. MID-L-7052-15
CIVIL ACTION

OPINION

1. Introduction

In this putative class action, Plaintiff Amanda Kemahan (“Plaintiff”) alleges in her

Complaint that Defendants Home Watranty Administrator of Florida and Choice Home Warranty

(collectively “Defendants™ or “Home Warranty”) violated the New Jersey Consumer Fraud Act

AA002909

1/21




2/21

(“CFA™) (Count One) and the Truth in Consumer Cﬁntract, Warranty and Notjce Act
(“TCCWNA”) (Count Two), and also breached implied covenants of good faith and fair dealing
(Count Three) based on the improper sale of a home maintenance warranty, Defendants sought to
dismiss Plaintiff’s November 30, 2015 Complaint (the “Complaint”) pursuant to R. 4:6-2(c). Ina

May 27, 2016 oral Opinion and Order, the Court denied Defendants’ motion. In this application,

Home Warranty seeks reconsideration of the Court’s May 27, 2016 Order. For the reasons that

follow, Defendants’ motion is denied.!

First, the Courl’s May 27, 2016 decision was not based ona palpably incorrect or irrational
basis nor did the Court fail to consider appropriate probative and competent evidence. Stated
differently, the Court’s decision was neither arbitrary, capricious nor unreasonable, The Court’s

May 27, 2016 ruling concluded that the Complaint, when viewed with the necessary liberahty,

stated viable causes of action under New Jersey law.

Second, the “new evidence” submitted in support of thlS reconsideration application was
available and could have been obtained and suﬁmiﬁed iny Defendants in support of their initial
application. It is therefore improper for consideration on the instant motion, Motions for

reconsideration should not be used as vehicles for record supplementation. Moreover, the

submitted evidence, specifically the Certification of Victor Mandalawi (“Mandalawi Cert.”) and

attached Exhibits, would improperly transform the initial R. 4:6-2(e) application to a proceeding
guided by the standards of R. 4:46. Any application filed pursuant fo R. 4:46 would be denied at

this stage of the proceedings as the parties have not engaged in any discovery.

10n November 3, 2016, the Court denied Defendants’ motion for reconsideration, issued a conforming
Order and detailed the bases for its decision in an oral opinion in accordance with R. 1:6-2(f). This
written Opinion is provided as further support for the Court’s November 3, 2016 Order.

2
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1. Procedoral and Factual Background

[n or about April 2015, Plaintiff purchased a home maintenance warranty from Defendants

for $1,050.00 (the “April 2015 Warranty Contract™). Plaintiff alleges that the April 2015 Warranty

Contract is a coniract of adhesion to which no negotiation took place with respect to any material

term. The first page of the contract describes the contract term as «4/23/2015 — 10/23/2018.”

Plaintiff alleges in the Complaint that thie three-year plus contract term Was material to Plaintiff’s
decision to purchase the home maintenance warranty. However, the second page of the April 2015
 Wazranty Contract, according fo Plaintiff, purports to limit its term. 1t provides:

Coverage starts 30 days after acceptance of application by Us and receipt of
applicable contract fees and continues for 365 days from that date. Your coverage
may begin before 30 days if We receive proof of prior coverage, showing no lapse
of coverage, through another carrier within 15 days of the order date.

The warranty further contains a Jimitation on. damages provision. Specifically, it limits any
damages arising from “glaims, judgments and awards” to a maximum of $1,500.00 for out of
pocket expenses, precludes the recovery of attorneys’ fees, and further contains a clause that
purpoits to require any dispuie arising out of the warranty to be resolved through arbitration. The
arbitration provision in the April 2015 Warranty Contract is detailed at page five of the five-page
document in a section titled “Mediation.”” Tt provides:

G. Mediation

In the event of a dispute over claims or coverage You agree to file a written

claim with Us and allow Us thirty (30) calendar days to respond to the claim.

The parties agree to mediate in good faith before resorting to mandatory

arbitration in the State of New Jersey. Except where prohibited, if a dispute

arises from or relates to this Agreement of its breach, and if the dispute cannot be
settled through direct discussion you agree that:

1. Any and all disputes, claims and causes of action arising out of or connected
with this Agreement shall be resolved individually, without resort to any form
of class action.
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5. Any and all disputes, claims, and causes of action arising out of or connected
with this Agreement (including but not limited to whether a particular dispute
is arbitrable hereunder) shall be resolved exclusively by the American
Atbitration Association in the State of New Jersey under its Comunercial
Mediation Rules. Controversies or claims shall be submitted to arbitration
regardless of the theory under which they arise, including without limitation
contract, tort, common law, siatutory, or re gulatory duties o liahility.

3. Any and all claims, judgments, and awards shall be limited to actual out-of-:
pocket costs incurred to a maximumn of $1500 per claim, but in 1o event
attorneys fees.

" As noted, Count { of Flaintiff’s Comptaint alleges a violation of the CFA. Plaintiff avers
" that Defendanf made “affirmative rnisvepresentations regarding the terms of Plaintiff’s and the

Class members’ warranties.” Complaint at Count One, paragraph 31. Plaintiff further states that

these actions “constitute knowing omissjons, suppressions and/or concealments of material facts,

. made with the intent that Plaintiff and the Class members rely upon such [...}” Id. at paragraph
32, Finally, Plaintiff asserts that the improper sale of a warranty for 2 term fewer than the three
years represented resulted ‘in Plaintiff sustaining an ascertainable loss cansally related to
' Defendants’ wrongful actions. - Count X! of Plaintif.f’.s' Complaint alleges a violation of the
TCCWNA. Specifically, Plaintiff maintains that the warranty violates the clearly.established right
1o treble damages and attorney fees under the CFA, Complaint at Count Two, paragraph 37. Count
11l of Plaintiff’s Complaint alleges a treach of the implied covenant of good faith and fair dealing.
This count is based t;pon breaches of the April 2015 Warranty Contract, and violations of the CFA
and TCCWNA described above.
T Contentions of the Parties

Defendants’ primary basis for this reconsideration application 1s their discovery that
Plaintiff cancelled the April 2015 Warranty Contract and obtained a full refund from Defendants
prior to filing the Complaint. Based upon this information, Defendants argue that Plaintiff does

ot have standing to bring her claims as the warranty forming the basis of the Complaint was

AA002912
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“nongxistent" at the time the Complaint was filed. This new information is proffered through the
Certification of Victor Mandalawi, a representative of Defendants. Mr. Mandalawi certifies that
Exhibit A, attached to his certification, is a true and correct copy of claim notes related to the Aprit
2015 Warranty Contract. According Mr. Mandalawi, Exhibit A establishes that the warranty was
cancelled on June 19, 2015 and that Plaintiff received a “full refund” on June 22, 2015. Also
attached to his certification is Exhibit B, which purports to be a true and correct copy of the account
summary for a separate warranty, sold by Defendants to Plaintiff. According to Mr. Maﬂdala{vi,
Exhibit B confirms that Plaintiff made a rumber of claims under that distinct warranty—including
some made during the pendency of this litigation-—and has received benefits under that warranty.
Mr. Mandalawi further certifies that he had not (not that he could not have) discovered this
;information priot to the Court’s May 27,2016 Oxder.

‘Defendants do not argue that the Court’s May 27, 2016 Order was “either (1) . . . based
upon a palpably incorrect or irrational basis, or (2) . . . that the Coutt..... did not considef, or failed
to appreciate the significance of probative, competent evidenice.” See Fusco v. Bd. of Educ. of
City of Newark, 349 N.J. Super. 455, 462 (App. Div. 2002) (quoting D'Afria v. D'Atria, 242 N.J.
Super, 392,401 (Ch. Div. 1990)). Rather, Defendants assert that reconsideration should be granted
based upon the information proffered by Mr. Mandalawi. In support, Defendants rely upon the
following portion of the Chancery Division’s decision in D?Atda V. D’ Atria:

...if alitigant wishes to bring new or additional information to the Court's attention
which it could not have provided on the first application, the Court should, in the
inferest of justice (and in the exercise of sound discretion), consider the evidence.
D' Atria v. D'Atria, 242 N.1. Super. 392, 401 (Ch. Div. 1990).
The remainder of Defendants’ arguments are identical, or neatly 50, 10 those advanced in

their original motionto dismiss. These positions, however, ar¢ now supplemented and angmented

based upon the information contained in the Mandalawi Certification. For example, Defendants

AA002913
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assert that Plaintiff fails to state a clafm upon which relief can be granted under the CEA because
she cannot claim an ascertainable loss for a warranty that was cancelled and refunded and sﬁe
cannot prove a misrepresentation or omission as she would have leamed that the April 2015
Warranty Contract was a three warranty had she not cancelled the policy prematurely. Likewise,
Defendant§ now assert that Plaintiff’s claims under the TCCWNA and her claims for breac}; of the

duty of good faiih and fair dealing must be dismissed for failing to state 2 claim as the warranty

forming the basis for these olaims did not exist at the time the Complaint was filed. Finally,
Defendants assert, based on identical arguments as those made in their motion to dismiss, that the

Conrt should enforce the warranty’s arbitration clause and dismiss the case.

Tn response, Plaintiff argues that Defendants’ motion for seconsideration should be denied
because Defendants £2il to make any showing that {he Court’s May 27 ™ Order was grouﬂéed na
palpably incorrect of jrational basis. Plaintiff next maintains that Defendants’ rnotion should be
denied because Defendants failed to establish that the Mandalawi Certification and Exhibits were
unavgi}able at the time the initial application was filed, In this regard, Plaintiff notes th%it if M.
Mandalawi is a “representative” of Defendants, then it is fair to assume that he was under
Defendants’ controk. Finally, Plaintiff points out that if the Court were 10 consider this “new”
information, it would convert Defen;iams’ application into 2 (notion for summary judgment as the
Mandatawi Certification and Exhibits are materials outside the pleadings.

1V. Conclusions of Law

A. Mation for Reconsideration

R. 4:49-2 provides:

Fxcept as otherwise provided by R 1:13-1 {clerical errors) a motion for rehearting

or reconsideration seeking 1o alter or amend a judgment or order shall be served not

{ater than 20 days after service of the judgment oF order upon all parties by the party
obtaining it. The motion shall state with specificity the basis on which it is made,
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including a statement of +he matters o cortroliing decisions which counsel believes
the court has overlooked or as to which it has erred...?

Courls generally disfavor the practice of litigants attempting to reargue their positions
muliiple times dve to dissatisfaction with a trial court’s decision. Michel V. Michel, 210 N.I.
Super. 218, 223-224 (Ch. Div, 1985). The purpose of B. 4:49.2 is ta ...allow the losing party to
make ‘a statement of the matters or controlling decisions which counsel believes the court has
overlooked or as to which it has erred.”” State v, Fitzsiimons, 286 N.J. Super. 141, 147 (App.

Div. 1995) (quoting R. 4:49.2). The Appellate Division has instructed that:

[r]econsideration should be used only for those cases which fall into that

narrow cortidor in which either (1) the Coust hes expressed its decision
based upon a palpably incorrect or irrational basis, or (2) itis obvious that
the Court either did not consider, or failed to appreciate the significance of
probative, competent gvidence,

Fusco, supra, 349 NI Super. at 462 (quoting 1’ Atria, supra, 242 N.J. Super. at 401).

Furthermore, the moving party carries the heavy burden of showing that the court acted in
an arbitrary, capricious or unreasonable manner when rendering its decision. D’ Atrda, supra, 242
M.J. Super. at 401, As stated by the Appellate Division in Lahue v. Pio Costa, 263 N.J. Super. 575,
598 (App. Div. 1993), R. 4:49-2 was not intended to allow the party moving for reconsideration to
aise new issues or make nEw arguments. Instead, the Rule was designed to ensure that the judge
hearing the original matter did not overlook anything that was before the Court when the original
motion was heard. Lahue, m, 763 N.J. Super. at 598 (citing D” Atria, supra, 242 ]\.I.J . Super. at

401). “A motion for seconsideration is designed to seck review of an order based on the evidence

before the court on the initial motion, not to serve as @ vehicle to introduce new cvidence in order

fo cure an inadequacy in the motion record.” Capital Fin. Co. of Delaware Valley, Jnc. V.

e —

2The deadlines contained in R, 4:49-2 apply to final judgments and orders. Tnterlocutory orders, such as
the Court’s May 27, 2016 Order, may be reconsidercd by the Court at any time prior to final judgment.
See Bender v. Walgreen . Co. Inc., 399 N.I. Super. 584, 593 (App. Div. 2008).
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Asterbadi, 398 N.J. Super. 299, 310 (App. Div. 2608) (quotation and internal citation omitied).
Simply put, a party may not seek to expand the record by way of a motion for reconsideration. Id.
However, NEW OF additional evidence that could have been proffered in the original motion may
be properly considered if the evidence addresses an issue that was not originally raised of argued,”
and the evidence is in furtherance of the movant’s argument that the original decision was based
on an incorrect basis. 1d. at 310-11.

B. Motion to Dismiss

Dismissals for failure to state a claim ar¢ governed by R. 4:6-2(e}. ‘When consider'mg_a
motion pursuant to R. 4:6-2(e), 3 court must search “.. the complaint in depth and with Liberality
to ascertain whether the fundament of a cause of action may be gleaned even from an-obscure
statement of claim, opportunity being given to amend if necessary.”” rinting Mgr_t—Morﬁstown
y. Sharp Flectronics Co1p., 116 N1, 739, 746 (1989) (quotations-omitted). As every re'asc'mable
jnference of fact must be accorded to the plaintiff, a motion under R. 4:6—2(6:) js rarely granted by
the court, but in the cases where such motion must be granted, the dismissal is ordinarily without
prejudice. 1d. at 746, 77172 (citation omitted). “At this preliminary stage of the litigation the
Court is not concemed with the ability of plaintiffs to prove the allegation contained in the
complaint.” Id. at 746 (citing Somets Constr, Co. v. Bd. of Educ., 198 F. Supp. 732, 734 (1961)).
A motion to dismiss for fatlure to state a claim must be granted only if even a generous reading of
the complaint fails to articulate a legal basis for recovery. See Camden Cty. Energy Recovery
Assocs., L.P. v. M., Dept. of Envtl. Prot,, 320 N.J. Super. 59, 64-65 (App- Div. 1999), aff'd 170
N.J. 246 (2001). “If a penerous reading of the allegations mercly suggests a cause of action, the
complaint will withstand [a] motion [to dismiss].” F.G. v MacDonell, 150 N.J. 350, 556 (1997)

(citing Printing Mart-Morristown, Supia, 116 N.J. at 746); See also Velantzas V. ColgatevPalmoﬁve
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Co., 1097V.5, 189, 12 (1988).

1. Consutmner Fraud Act

(onsutnelr 1los= 2=

The New Jersey CFA proscribes:

The act, use or employment by any person of any unconscionable commercial -
practice, deception, fraud, false pretense, false promise, rmjsrepresentation, of the
Jknowing, concealment, suppression, or omission of any material fact with intent
that others rely upon such concealment, snppression o omission, in connection
with the sale or advertiserent of any merchandise of teal estate, or with the
ubsequent performance of such person as aforesaid, whether or not aniy person has

?n fact been misled, deceived or damaged thereby, is declared to bo an unlawful
practice. ..
NJISA. 56:8-2 (emphasis added).
wT'o state a claim under the CFA, a private “plaintiff must allege each of three elements:
(1) unlawiul conduct by the defendants; (2) an ascertainable loss on the part of the plaintiff; and

(3) a causal relationship between the defendant's unlawful conduct and the plaintiffs ascertainable

toss.”” Dabush V. Mercedes-Benz USA, LLC, 378 N.J. Super. 105, 114 (App. Div. 2005) {quoting

367 N.J. Super. 8, 12-13 (App.

pod—iitc

Div.2003), cextif. denied, 178 N.J. 249 (2003) (citation omitted)).
«The purpose of the [CFA] was to prevent deception, fraud or falsity, whether by acts of
commission of omission, in cormection with the sale and advertisement of merchandise and real

estate.” Fenwick V. Kay Am. Jeep, Inc., 72N 372, 376377 (1977). In establistiing a violation

of the CFA,

...a plaintiff need not prove an unconscionable commercial practice.

Rather, the [CFA] specifies the conduct that will amount to an unlawful

practice in the disjunctive, as ‘any anconscionable commercial practice,
deception, fraud, false pretense, false promise, ymisrepresentation, o the
koowingl] concealment, suppression, OT omission of any material fact’... .
NIS.A. 56:8-2. Proof of any one of those acts Of omissions ot of &
violation of a regulation will be cufficient to establish unlawful conduct
under the [CEA].

Cox v. Sears Roebuck % Co., 138 N.1.2,190 994,

AA002917
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Plaingif alleges two theories in support of the CFA cause of action. First, Plaintiff alleges
that Defendant made afficmative mistepresentations with respect to the terms of the warranty. Sec
Complaixﬁ, Count One, paragraphs 31, 1-15. “A violation based on one of the affirmative acls
does notrequire proof that the defendant intended to commit an unlawiul act or jntended to deceive
" the plaintiff.” Suarez v. Bastern Intern. College, 428 N.J. Super. 10, 30 (App. Div. 2012) (citing
Cox, supra, 138 N.J. at 17-18) (citation omitted)). An affirmative misrcpresentation is *...one
which is_ma'terial to the transaction and which is a statement of fact, found to be false, made to
induce the buyer to make the purchase.” Gennari v. Weichert Co. Realtors, 288 N.J. Super. 504,
535 (App. Div. 1996), aff'd, 143 N.J. 582 (1997). A fact is material if 2 reasonable person would
deem the fact important in determining his or her conrse of action. Suarez, supra, 428 N.J. Super.
at 33 (citation omitted).

Plaintiff s second theory is that Defendant committed a fraudulent omission, suppression
and/or concealment “of material facts, made with the intent that Plaintiff” rely upon such material
facts. Complaiﬁt at Count One, paragraphs 32; 1-15. “[The CFA]} specifically provides that acts
of omission must be “knowing’ and committed with ‘intent’ to induce reliance.” Vagias V.
Woodmont Properties, L.L.C., 384 N.J. Super. 129, 134 (App. Div. 2006) (citing N.J.5.A. 56:8-2;
Chatfin v, Cape May Greene. Inc., 243 N.1. Super. 590, 598 (App. Div. 1990), aff'd per curiam,
124 N.J. 520 (1991))-

With respect to an ascertainable loss, as noted, Plaintiff asserts that the contract cost is the
ascertainable loss as she contends that she believed she obtained, and paid for, a three-year
warranty when in fact she purchased a one-year warranty. Complaint at Count One, paragraph 34.
The CFA requires a party o sustain an saccertainable loss of moneys o property” as a result of a

CFA violation. N.J S.A, 56:8-19; Weinberg V. Sprint Corp., 173 N.J. 233, 250 (2002); Carroll v.
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Cellco P'ship, 313 N.J. Super. 488, 502 (App. Div. 1988). Because the CFA providés; for the
enhanced remedies of treble damages and attorneys’ fees, “[tihe ascertainable 1635 requirement
operates as an integral check upon {he balance struck by the CFA between the consuming public-
and sellers of goods.” Thiedemanit V. Mercedes-Benz USA,LLC, 183 N.J. 234, 251 (2005).

Courts have cautioned that it is premature t0 render a determination about an ascertainable
loss on a motion to dismiss. Asnoted by the Appellate Division:

Here, Plaintiff alleged in her complaint that she suffered an ascertainable loss. She |

did not allege the nature of that loss, nor was she so required at that stage.

Defendant’s motiott to dismiss, unlike the summary judgment procedure, did not

require, in order to avoid dismissal, that Plaintiff provide evidential material to”

rebut defendant’s contention that she had not sustained an ascertainable loss.
Perkins v. DaimlerChrysler Corp., 383 N.1. Super. 99, 111 (App. Div. 20006).

Viewed thr.ough the prism of a R. 4:6-2(¢) application, Plaintiff has unquestionably plead
a cause of action under the CEA including appropriate allegations detailing an asceﬂainablel 1—035.
Spe_oiﬁ_cally, the complaint avers that when “Plaintiff entered into her consumel contract for the
home maintenance wa‘rra‘mty, she paid-the Defendanis apprbximately $1,050.00 and acquired a
single family home maintenance warranty....” S_gg Complaint at paragraph 10. According 1o
Plaintiff, the wamanty “gxpressly stales that its term is from April 23, 2015 through Optober 23,
2018, which would have been three and half years.” Id. at paragraph 11. Plaintiff maintains that
the length of the warranty was material to her decision to enter the agreement, Plaintiff further
maintains that other provigions in the written warranty limit the coverape period o one year- See
Complaini, paxagraph 12.

As 1o the ascertainable oss incurred by Plaintiff as a result of the aforementioned alleged

affirmative misrepresentations, in paragraph 34 under Count One, titled “New Jersey Consumer

Fraud Act”, Plaintiff specifically states that she “suffered an ascertainable loss by entering into the

11
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consumer contract with the Defendants and purchasing the warranty for a texm less than negotiated
belween Plaintiff and the Defendants.” Thus, Plaintiff has alleged that she sustaihed an
ascertainable loss in the amount of the purchase price of the April 2015 Warranty Contract. The
ascertainable 10ss is further tied t0 the averred misrepresentation. Specifically, Plainﬁff paid
$1,050.00 for the April 2015 Warranty Coniract, pelieving it was for a three-year term, yet
contends she did not receive the benefit of her bargain as she was provided with only 2 onc—fear
warranty. The Defendants’ claim that the Agril 2015 Warganty Contract was cancelled and
therefore Plaintiff had neither standing ot an ascertainable 1088 rests entirely on evidence outside
the pleadings. An untésted Certification and unchallenged internal documents cannot properly
support dismissal at this sfage of the proceedings.3

In Defendants’ briefs, they advocate for 2 restricﬁve interptetation of the term
«,scertainable 1oss” under the CFA that is inconsistent with New Jersey law. Fot example, in Furst
. Einstein Moomiy. Inc., 182 N.3. 1, 7-8 (2004), plaintff purchased a carpet and later contended
ﬁat fhe carpet sold was defective and smaller than yepresented at the time of sale. Defendant
sought dismissal of plaintiff’s complaint and asserted that plaintiff had not suffered an
ascertainable 1058 because it had offered to refund the purchase provide ot provide a replacemernit

o

carpet for an additional amovnt. Forst, supea, 182 NJ. 1, 12, The Supreme Court noted that the

e

¥The Court’s decisions denying Defendants’ motions to dismiss and for reconsiderations aré based on 2
review and evaluation of the allegations contained in Plaintifl’s initial, November 30, 2015, Complaint.
However, the Court notes that on September 16. 2016, the Coust granted, over Defendants’ abjection,
Plaintiff’s request {0 amend the Complaint. 5S¢ September 16 Order and Oral Opinion. In that amended
pleading, Plaintiffs named additional defendants and detailed additional alleged wrongful activitics.
TFurther, Plaintiff included additional claims supporting her claim that she sustained ag ascertainable 10ss.
Specifically, the Amended Complaint at paragraphs 47-50 states that plaintiff sustained an ascertainable
loss “by defendants denying plaintiff’s claims for repair or replacement andfor by being forced to accept
“pyonts” of her contract...for pundreds of dollars jess than the costs of repairing or replacing Plaintif’s
home systems of appliances.” Further, plaintiff rmaintains that she did notreceive the «hencfit of her bargain
with the defendants.” 1d. at paragraph 49. According to plaintiff e defendants’ deceptive business practices
... prevented plaintiff from receiving fhe full value of her contract...” which entitles her to the “contract
price.” Amended Complaint at paragraphs 49-50.

12
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remedies afforded i the CFA exist .. .not only to make whole the victim’s loss, but also 10 punish
{he wrongdoer and 10 deter others from engaging in similar fraudulent practices.” 1d. at 12 (citing
"Cox, supra, 138 N.J. at 21). In language, particularly relevant to the facts presently before the
Court, the Furst court stated that in breach of contract cases, conrts seek, primarily, to make the
aggrieved party whole. 1d.at 13 (citing Cox, supTa, 138 N.J. at 21). But, 1o accomplish that end,
it may be necessary 0 afford “the innocent pasty... the ‘benefit of [her] bargain’ and placed in ‘as
good a position as [she] would have been in had the contract been performed.”” 14, (citation and
quotation omitted). Here, plaintiff’s ascertainable loss, as plead, need not be limited to any oﬁt of
pocket expenses (which Defendant maintains do not exist) but rather can include the benefit of the
pargain. In the Furst case, that was the replacement value of the carpet. Here, it is the value of
fhe contract and services for which Plaintiff had entered into the contract. Accordingly, the
aforementioned factual allegations, in the November 30" Complaint adequately plead a cause of
action under the CFA, and specifically, of an ascertainable loss.

2, TCCNWA

Count Two of the Complaint alleges violation of the TCCWNA. Speg‘riﬁcally, Plaintiff
avers that «Defendants’ actions and the terms of their warranties clearly established rights undes
New Jersey law, including, but not timited to, the right to be awarded treble damages, punitive
damages and attorneys ‘fees’ under the CFA.” See Complaint at Count Two, paragraph 37.
befcndants contend that the TCCWNA claim should be dismissed because the April 2015
Warranty Contract is not a “wiiting”, and Count Two fails to identify a “clearly established legal
right.”

The TCCNWA provides in pertinent part:

Mo seller, lessor, creditor, lender or bailee shall . . . enter into a written constmer
contract or give oF display any written consumet warranty . .. which includes any
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pravision that violates any clearly cstablished legal right of a consumer oOf
responsibility of a seller, lessar, creditor, Tender of bailee as established by State or
Federal law at the time the offer is made or the conswnet contract is signed...

N.IS.A. 56:12-15.

By its plain temms, the TCCWNA sets forth certain statutory requirements. First,
prohibitive conduct must have ocourred by a “seller, 1essor, creditor, lender of bailee’” who targets
a consumer of prospective consumer by making an «offer” or enfering nfo 2 “written consumer

_contract” N.JS.A. 56:12-15. Any written contract cannot “include any provision that violates
any clearly established legal right of a consurer . . .~ 1d. Clearly, the TCCWNA applies only to
copsSumers, set Shelton v. Restaurant.corm, Inc.,, 214 N.J. 419, 429 (2013), who are defined to
inclnde any «individual who buys, leases, borrowers of bails any money, property, of service- \;v}ﬁch
is primarily for personal, family or houschold purposes.” NJIS.A. 56:12-15.

Defendants’ arguments secking reconsideration of the Court’s ruling denying their request
(o dismiss Plaintitf’s TCCWNA. claim mirror in large part those made in their initial motion to
dismiss. Fizst, Defendants naintain, becanse Plaintiff cancelled the warranty, 10 writing exists.
Clearly, Plaintiff has plead the existence of a writing — namely the Aptil 2015 Warranty Contract,
Again, the Mandalawi Certification and evidence submitted in which Plaintiff purportedly
cancelled the contract are improper proofs for consideration on a B 4:6-2(€) motion. Further, the
Court notes that TCCWNA aL;so prohibits the enumerated exhibits from «,,.offer] ing‘l {0 any
consumer of prospective consumer or enter[ing] any written consumer contract .. ." See N.IS.A.
56:12-15 (emphasis supplied); See also Barrows V. Chase Manhattan Mortg. Corp., 465 ¥. Supp-
d 347, 361 (DN 2006).

Second, Defendants maintain there is 10 «cleatly established Jegal right” for the payment

of attorneys’ fees under the CFA, particularly because of the purported “fluid state or lack of legal
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AA002922

14/21




precedent regarding attorneys’ fees in this context.” See Defendants’ Brief in Support of Motion
for Reconsideration at p- 12.

Claiming that the right to attorneys’ fees under the CFA isnot 2 clearly established right
jgnores (1) the Janguage of the CFA and (2) a legion of Supreme Court and Appellate Division
precedent. Tirst, the plain language of the CFA provides that in successful actions pursuant to the

statute, a court “shall . . . award threefold the damages . . - [and] shall also award reasonable

attorneys’ fees ... .” Sea NLL.S.A. 56:8-19. This right was recognized by the New Jersey Supremse

Court in Cox v. Seats Roebuck & Co., 138 N.J. 2,24 (1994). See also Delta Funding Corp. V.

Harris, 189 NJ. 28, 49 (2006); BIM Insulation & Const., Inc. v. Evans, 287 N.J. Supet. 513, 516-

17 (App. Div. 1996); Performance Leasing Cotp. V. Trwin Lincoln-Mercury, 262 N.J. Super. 23,

——

33-34 (App. Div. 1993), certif. denied, 133 N.J. 443 (1993).

Defendants maintain that despite the language of the CFA, and the reported decisions
interpreting it, 2 series of unpublished and published federal cases support their position that the
right to attorneys’ fees under the CEFA js not a clearly established right. See Defendants’ Brief in
Support of Motion for Reconsideration at pp. 10-14 (citing Johnson V- Wynn's Pxtended Care.
ne., No. 12-00079, 2014 WL 5292318 (D1, 2014), rev’d, 635 Fed. AppX. 59 (3d Cir, 2015);
McGarvey v, Penske Auto Group, Inc., No. 08-5610, 2011 WL 1325210 (D.N.J. 2011), aff'd, 486
Ted, Appx. 276 (3d Cir. 2012); Salvadori v. Option Ope Mortg. Corp., 420 F. Supp- 24349 (DNJ.
2006).

However, and as counsel for Plaintiff aptly notes, these non-binding cases simply do not
support the proposition that {he right to attomey fees pursuant to the CFA is not clearly established.
For example, in Johnson ¥. Wynn's Extended Care, Ing,, 635 Fed. Appx. 59 (3d Cir. 2015) the

4ial court concluded, on a motion to dismiss, that an arbitration agreement that preciuded the
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- prevailing party from recovering attorney fees was not a violation of the TCCWNA. However,

the Thizd Circuit reversed and specifically held:

_..we hold that the District Court erred in dismissing this claim at the pleading
stage. To find a violation of the TCCWNA, Yohnson had to allege that the service
contract presented 1o her by Wyan ‘include[d] any provision that violates any
clearly established legal right of a consumer . . . 85 established by State or Federal
law.) NJS.A.§ 56:12-15. Drawing all reasonable inferences in favor of the
plaintiff, we conclude that the service contract’s provision waiving attorney’s fees
and splitting costs violates a clearly established legal right under New Jersey law.

This js so because the New Jersey Supreme Court has clearly held that clauses
preventing the recovery of attorney’s fecs and costs, when mandated by statute, aré
unconscionable. See Delta Funding Corp. V. Hargs, 189 N.J. 28, 912 A2d 104,
114 (N.J. 20006) (‘Like the attorney’s fees provision discussed above, the fprovision
requiring the appealing party to bear costs] is unconscionable to the extent that it
would bar Harris from being awarded costs if she prevailed on her appeal.”) In this
casc, both the CFA and the TCCWNA mandate the provision of attomey’s fees and
costs for the prevailing party. NIS.A. § 56:8-19 (‘In all actions under [the
Consumer Fraud Act}, . . . the court shall also award reasonable attomeys® fees,
filing fees and reasonable costs of suit.”); N.LS.A. § 56:12-17 (‘Any person who
violates the provisions of (the TCCWNA] shall be liable to the aggrieved consumer
for a civil penalty of not less than $100.00 or for actual damages, or both at the
eleciion of the consumer, together with reasonable attorney’s fees and courl costs.”)
N.IS.A. §56:12-16 (stating that under the TCCWNA ‘[n]o consumer contract . . .
chall contain any provision by which the consumer waives his rights under this
act”). Johnson’s TCCOWNA claim is therefore sufficient to survive a motion 1o
dismiss. Accordingly, we will reverse the judgment of the District Court only with
respect to the alleged violation of the TCCWNA. discussed above and will remand
for further proceedings.

Johnson, supra, 635 Fed. Appx. at 60-61,
3, Brea-ch of Duties of Good Faith and Fair Dealing

Defendants’ also claimed, in their initial motion and on reconsideration, that the Complaint
does not plead aco gnizable claim under New Jersey law fora breach of the duty of good faith and
fair dealing, The Court notes {hat in its iniiial brief seeking to dismiss Count Three of the
Complaint, Defendants maintained that the lack of good faith and fair dealing counts should be
dismissed because “the facts of the complaint do not state a claim under wither the CEA. or

TCCWNA” and, relatedly, there is no claim that defendants breached the warranty provisions of

16
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the April 2013 contract. See Defendants’ Brief at pl2. In support of their reconsideration
application, Defendants maintain that Count Three should be dismissed because plaintiff “had
cancelled the contract before bringing this lawsnit. Because there is no contract upon which
[plaintiff] can base her breach of good faith and fair dealing claim, the clatm must be dismissed
with prejudice.” See Defendants Brief in Support of Motion for Reconsideration at p. i4.

Defendants’ initial basis to dismiss Count Three, and their re-casted argument in the
teconsideration application, is without mexit. It is well setiled in New Jersey that every conﬁact
has an implied covenant of good faith and fair dealing such that “...neither party shall do aﬁything
which will bave the effect of destroying or injuring the right of the other party 10 receive the fimits
of the contract].I” Wood v. N.J. Mfts. Ins, Co., 206 N.J. 562, 577 (2011) {quoting Kalogeras V.
236 Broad Ave. LL.C, 202 N.J. 349, 366 (2010)). The purpose of these implied duties and
obligations is to ensure that each party’s “_reasonable expectations” are protected and the purpose
of the contract i achieved. Sons of Thunder v. Borden, Inc., 148 N.J. 396,418 (1 997) (quotation
omitted). The November 30, 2015 Complaint alleges that Plaintiff purchased the April 2015
Warranty Contract from Defepdants, that Defendants made affiomative misrepresentations and
misrepresentations of ommission and that the warranty, on its face, prechuded plaintiff from
receiving the full benefit of the confract. See Complaint at Paragrapbs 10-15. Plaintiff’s claims
clearly state a cause of action for a breach of the implied duty of good faith and fair dealing.

4. Arbitration Provision
Tt is well settled that arbitration is a “favored method of resolving disputes” but like all

alternative resolution methods it has limits. Sce €. Garfinkel v. Morxistown Obstetrics &

Gynecology Assocs.. P.A., 168 N.J. 124, 132 (2001); New Jersey Arbitration Act, NJS.A. §§

7A23B-1-32. In Martindale v. Sandvik Inc., 173 N.J. 76, 83,92 (2002), the Court identified a
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two-step process when evaluating a motion {0 compel arbitration. The first inquiry requires a court
to determine if the arbitration apreement at issue is enforceable. Martindale, suprs, 173 NJ. at B3.
Second, a judicial determination must be ade if the dispute at issue is within the scope of the
agreement’s arbifration provision. Id.at g7, Only the first question st be answered to resolve
{he issue presently before the Coutt.

Defendants’ request to dismiss the Complaint in favor of arbitration is denied because the
sarbitration provision” in the April 2015 Warranty Contract fails clearly to advise Plaintiff that she
is relinquishing her right to prosecute any claims in court. Tt is therefore inconsistent with the New
Jersey Supreme Court decision in Atalese v. U.S. 1egal Servs. Grp., LP., 219N.L. 430 (2014}. In
Atalese, the Court refused to enforce an arbitration provision in a consumer service agrecment (for
debt adjustment services) because the clause did not contain language that clearly and
unambiguously advised plaintiff that §he was wa.iving her right o seek reliefix; court. Atalese,
supra, 219 NJ. at 446. More specifically, the Court invalidated the ambiguous and unclear
arbitration clause in that case because it failed to explain the difference between proceeding in
court and arbitration and was not drafted in plain and ordinary language that ©...would be clear
and understandable 1o the average consumner that she is waiving statutory rights.” Id. The Court
held that a proper arbitration provision “...[a}t least in some general and sufficiently broad way,
must explain that the plaintiff is giving up her right to bring her claims in court or have a jury
resolve the dispute. 1d. at 447,

The Atalese Courl observed that an arbitration provision is like any other contract and, as
such, ““must be the product of mutual assent, a8 determined umicr customary principles of contract

law.”” 1d. at 442 (quoting NAACP of Camden Cnty. E. V. Foulke Mgmt. Corp., 421 N.T. Super.
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404, 424 (App. Div. 2011), certif. granted, 209 N.J. 96 (2011}, and appeal dismissed, 213 N.J. 47

(2013)).

When evalnating the sufficiency of any mutual assent, Justice Albin, writing for a

pnapimous coutt stated:

Mutual assent 1equircs {hat the parties have an understanding of the terms to which
they have agreed. An effective waiver requires 3 party to have full knowledge of
his legal rights and intent to surrender those rights. By its very pature, an agreement
10 arbitrate involves a waiver of a party’s right to have her claims and defenses
litigated in court. But an average member of the public may not know - without
some explanatory comment — that arbitration is & substitute for the right to have

one’s claim adjudicated in a court of law.

Moreover, because arbitration involves a waiver of the right 1o pursue a case ina
judicial forum, courts take particular care in assuring the knowing agsent of both

parties fo arbitrate, and a. clear mttual understanding of the ramifications of that
assent.

Atalese, supra, 219 N.J. at 442-43 (internal citations and quotations omitted).

The Atalese court also stressed that any contractual provision, arbitration or otherwise, that
secks to waive a party’s riphts, “must be clearly and unmistakably established.” 1d. at 444 (citation

and internal quotations omitted). The Court noted:

Thus, & clause depriving a citizen of access to the courts should clearly state its
purpose. We have repeatedly stated that the point is to assure that the parties know
that in electing arbitration as the exclusive remedy, they are waiving their time-
honored right o sue.

No particular form of words is necessary 10 accomplish a clear and tnambiguous
waiver of rights. Itis worth remembering, however, that every consumer contract
in New Jersey must be written in a simple, clear, undetstandable and easily readable
way. Arbitration clauses — and other contractual clauses — will pass muster when
phrased in plain language that is understandable to the reasonable consumer.

1d. (internal citations and quotations omitted).

Finally, the Atalese court identified three examples that appropriately informed a party that

F e ety

arbitration was an explicit waiver of the right to proceed in court. The Court summarized the

noldings as follows:
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Por example, i {Martindale ¥. Sandvik, Inc., 173 N.J. 76 (2002)), we upheld an

arbjtration clause because it explained that the plaintiff agreed ‘to waive {her] right

1o ajury trial” and that ‘all disputes relating to [her} employment ... shall be decided
by an arbitrator.” 173 N.J. af g1-82, 96, 800 A. 2d 872 (stating that “arbitration
agreement not only was clear and unambiguous, it was also sufficiently broad to
enCcompass reasonably plaintiff’s statutory causes of action’). In [Griffin_v.
Rurlington Yolkswagen, Tnc., 411 N.J. Super. 515, 518 (App- Div. 2010)}, the
Appellate Division upheld an arbitration clause, which expressed that ‘ibly
agreeing t0 atbitration, the parties understand and agree that they are waiving their
rights to maintain other available resolution processes, cuch as a court aclion or

. administrative proceed'mg, 1o settle their disputes.’ 411 T.J, Super. al 518,988 A.2d
101. In{Curtis V. Cellco P'ship, 413 N.J. Super. 26 (App. Div. 2010}, certif. denied,
203 N.J. 94 (2010}, the Appellate Division found the arbitration provisions wWers
caufficiently clear, pnambiguously worded, satisfactorily distinguished from the
other [a]greement terms, and drawn in suitably broad language to provide a
consumer With reasonable notice of the requirement 40 arbitrate.” 413 NLI. Super.
at 33,992 A.2d 795, The arbifration agreement in Curtis stated:

Instead of suing in court, We each agree o setile disputes (except certain
small claims) only by arbitration. The rules in arbitration are different.
There’s no judge or jury, and review is limited, but an arbitrator can award
the same damages and relief, and must honor the same limitations stated in
the.agreement as & court would. Id. at 31, 992 A28 795 (emphasis omitted).
1d, at 444-45.

Applying these jegal principles to the “arbitration provision” in the April 2015 Warranty
Contract it is clear that it is non-compliant with Atalese and New Jersey law. The provision is not
written in a clear and straightforward manner and is not satisfactorily distingnished from other
contract texms. Seg Atalese, supra, 219 NJ at 445 (citing Curtis, supa, 413 N.J. Supes. at 33).
Indeed, the provision at issue is contained at page five in a five-page contract of adhesion wit‘hin
a paragraph titled “Mediation.” The first two sentences ATe bolded and advise that the parties shall
engage in a two stage dispute resolution process. Tnitially, the partics agree to mediate disputes
“phefore resorting 0 mandatory arbitration in the State of New Jersey.” The next paragraph
provides that any and all disputes arising out of or connected with the April 2015 Warranty

Contract shall be resotved individually syyithout resort to any form of class action.” Paragraph

two provides that all claims “arising out of or connected with” the April 2015 contract “shall be
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resolved exclusively by the American Arbitration Association under its Commercial Mediation
Rules.” Paragraph two continues to require all claims be submitted to arbitration regardless of the
theory of liability. Finally, paragraph 3 of the “Mediation” provision limits recovery to $1500 per

claim, “but in no event attorneys fees.”

Contrary to Defendants’ contention, the language that any and all claims be resolved

“exclusively” by arbitration does not adequately inform Plaintiff that she is waiving her right to
proceed-in court. For sure, the April 2015 Warranty Contract is utterly silent as to the right of
Plaintiff to a jury frial and that by agreeing to the “Mediation” provision she is waiving this

significant right, unlike the acceptable arbitration provision in Martindale, supra. Nor does it,

when read in context and without improper parsing and truncation of certain words and phrases,
advise Plaintiff she was waiving other available resolution processes such as court actions, as the

arbitration clause in Griffin, supra, informed. Finally, while paragraph 2 identifies AAA and the

commercial arbitration rules, it does not remotely explain the differences between arbitration and

judicial proeceedings as did the arbitration provision in Curtis, supra.
IV. Conclusion
For the aforementioned reasons, the Court denies Defendants’ motion for reconsideration

of the Court’s May 27, 2016 Order,

Dated: November 18,2016

Honorable Amold L. Naiali Jr,, 1.S.C.
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07-17-2014 " Problem Report Information Inquiry Page 1 of 3
Problem Report [D: 33091 Problem Report Type: Complaint Responsible Section: Consumer
Services
Status: Open Opened Date: 07-16-2014
Closed Date: Closure Reason:

Problem Report Details
Type of Problem
Claim Denial/Delay

Description

Consumer Detail of Complaint

On June 26, 2014, my air-conditioning abruptly stopped working, | contacted Choice Home Warranty to file a
claim. Choice Home Warranty dispatched Priority Plumbing & Air to my home. The technician advised me that the
compressor in my air-conditioning unit was no longer working and it needed to be replaced. When Choice Home
Warranty was notified of this professional assessment, it disputed the diagnosis and ultimately denied my claim
leaving me with no choice but to pay $1,025.00 out of pocket for this necessary and covered repair. | spoke to a
supervisor, Giselle, at Choice Home Warranty and requested a written explanation as to why Choice Home
Warranty refused to accept my claim. Giselle stated that it is against their policy to provide a denial explanation in
written form.

Consumer Desired Resolution

Reimbursement for the $1,025.00 that | had to pay "out of pocket" for the replacement of the compressor in my
air-conditioning unit .

Consumer is Complainingj Against

My Insurance Company

Consumer is represented by an attorney?

No
How did the consumer know about us?
Other
Has the consumer previously reported this problem to our office or any other agency?
No
Purchased Insurance on the Health Care Exchange?
No
Respondent Name and Address EIN/SSN Employment Type
NAIC ID Representative
‘ Complaint Confirmed f
Source Complaint Type Incident Date Received Date Priority
Consumer General 06-26-2014
Location Location Date Finding Type Incident Group
Subject ' Subject Additional Details
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07-17-214

Problem Report ID: 33091

Problem Report Type: Complaint

i,
%
1

s

Problem Report Information Inquiry

2/7
Page 2 of 3

Responsible Section: Consumer

Services
Status: Open Opened Date: 07-16-2014
Closed Date: Closure Reason:
State ID System Source
CNSMRPRTL

Self-Funded
Insurer Agent/Agency Type of Insurance Health Flan
Choice Home Warranty Homeowners No
Caverage Type Coverage Level Coverage Sublevels

Name of Insured

Levy, David Wolf

Insurance Card ID
51918606

Is the Insured Medicare
No

Policy Number
628975268
Claim Number

Policy Period

Begin Date End Date

Type of Policy Location of Loss

Policy Period

Policy Issued
State

Nevada

2300 Steamers Ave, Unit 103, Las Vegas, NV

89183

Medicare Supp. Plan  Other Party's Policy or Claim Number

Complainant Name and Address

Levy, David Wolf
10624 S Eastern Ave Suite A-217
Henderson, NV §9052

SSN Organization
Role Representative
Insured

Age Group

Medical Info. Authorization
No

involved Parties

Involved Party
Comment

Choice Home Warranty

Levy, David Wolf

Involved Party Type Organization

Poital - Company

Portat - Insured

Staff Members 4
Staff Member

Brown Tanishia

1
Begin Date End Date

07-16-2014

Responsible
Yes
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07-17-2014 Problem Report Information Inquiry Page 3 of 3
Problem Report 1D: 33091 Problem Report Type: Complaint Responsible Section: Consumer
Services
Status: Open Opened Date: 07-16-2014
Closed Date: Clostre Reason:
Independent Review Details
Life Court Experimental/ Received
Request Type Threatening Ordered Investigational Due Date  Date
Decision Decision Level of Review Specialty of Reviewer
Date
Service Denials
Primary Diagnosis Service Begin Date Service End Date
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03182015 " Problem Report Information Inquiry Page fiéf

Problem Report ID: 34153 Problem Report Type: Complaint Responsible Section: Consumer
: Services
Status; Closed Ogened Date: 11-19-2014
Closed Date; 03-18-2015 Closure Reason:
Problem Report Details
Type of Problem

Claim Denial/Delay

Description
Warranty company is denying claim.

Consumer Detail of Complaint

On 4-30-14, | signed up for home owners insurance,based on an Internet ad. from ,Choice Home Warranty, the
CHW Infernet ad stated "Get coverage today with a Choice Home Warranty" (i have a copy of the ad) | signed up
and paid my first month payment $36.50.,the same day..On 5-25-2014, a water pipe broke flooding my living
room...| called CHW claim dept. and the customer service entered my claim request and gave me a claim #
51748571, | was told a piumber would call me in 2 hours...NO ONE CALLED..being a emergency | called a
plumber and they repaired the leak and charged me $862.00..] submitted this bill to CHW AND WAS
DENIED...CHW said that my policy was not in effect unfil 30 days after | signed up??7?7 | said you advertised
"GET COVERAGE TODAY WITH A CHW" you also gave me a claim # and promised a plumber would call
me...now why wouldnt I think | had insurance coverage...CHW denied my claim and would not respond to my
claim of false,misleading, Infernet advertising. | have filed several complaints against CHW, with no action...| have
noticed that CHW had not advertise "GET COVERAGE TODAY WITH CHW since my complain....| assume the
realized their Internet ad was misleading.

Consumer Desired Resolution

i would like to be reimbursed for the $826.00, cost to repair the broken water pipe...I have in the interium filed a
complant with the LV and NJ...BBB.. this is very frustrating and | feel CHW has been missleading and decitfull in
their Internet advertising... when you adverise "GET COVERAGE TODAY" and take a payment, why wouldnt you
assume you have insurance coverage TODAYI!

Consumer is Complaining Against

My Insurance Company

Consumer is represented by an attorney?

No

How did the consumer know about us?

Insurance Department Web Page

Has the consumer previously reported this problem to our office or any other agency?
Yes

Purchased insurance on the Health Care Exchange?

Other Agency Name 3 )
confidential
Respondent Name and Address EIN/SSN Employment Type
HOME WARRANTY ADMINISTRATOR OF NEVADA, 90-0594850 State Specific
INC. DBA CHOICE HOME WARRANTY :
90 WASHINGTON VALLEY RD NAIC 1D Representative
BEDMINSTER, NJ 07921-2118

Complaint Confirmed

Yes
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03-18-2015 Problem Report Information Inquiry Page Péth

Problem Report ID: 34153 Probiem Report Type: Complaint Responsible Section: Consumer
Services
Status: Closed Opened Date: 11-19-2014
Closed Date: 43-18-2015 Closure Reason: _
Source Compiaint Type Incident Date Received Date  Priority
Consumer General 05-25-2014 11-19-2014
Location Location Date Finding Type incident Group
Carson City 11-21-2014
Subject Subject Additional Details
State ID System Source
KK CNSMRPRTL
Self-Funded
insurer Agent/Agency Type of insurance Health Pian
choice home warranty Homeowners No
Coverage Type Coverage Level Coverage Sublevels
Miscellaneous Extd Warranty & Serv Contracts
, Policy Period  Policy Period  Policy Issued
Name of insured Policy Number Begin Date End Date State
naughten, larry s 465308123 New Jersey
Insurance Card ID Claim Number Type of Poticy Location of Loss
51748571 9541 eagle valley dr
Is the Insured Medicare Medicare Supp. Plan  Other Party's Policy or Claim Number
No
Complainant Name and Address SSN Organization
NAUGHTEN, LARRY 8
ﬁa534\jezzgsl,eNv\?HBeg¥1 c3151 _ Role Representative
insured
Age Group

Medical Info. Authorization

No
Reasons
Category Reason Types Respondent
CH ' Denial of Claim HOME WARRANTY
ADMINISTRATOR OF
NEVADA, INC. DBA
CHOICE HOME
WARRANTY
Actions
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Page 360/f 1

03-18-2015 Problem Report Information Inquiry

Responsible Section: Consumer

Problem Report Type: Complaint
Services

Problem Report 1D: 34153

Opened Date: 11-19-2014
Closure Reason:

Status: Closed
Closed Date: 03-18-2015

Received

Action Action Letter Description Due Date  Date

03-18-20156 Phone

Staff Member Time Batch Qty
Kim Kuhlman 0.13

Involved Party Name

Comment

Revd. a call from Victor at CHW inquiring if | had a document. He also advised that they will be
paying the claim. | advised him to reach out to the Naughtens to see if they have additional
information. 1 advised complainant that company may be contacting him.

Action Action
03-17-2015 Other

fnvolved Party Name

Comment

Letter Description

Staff Member
Kim Kuhlman

Received
Due Date Date

Time Batch Qty
o

Reviewed fite with Derick. [ asked the company to reconsider and cover this claim as the
complainant was not aware that he could pravide evidence of previous coverage with no lapse to

avoid the waiting period. kmk

Action Action
11-21-2014 Letter

Invoilved Party Name

Comment

Action Action
11-21-2014 Letter

Involved Party Name

Comment

letter Description
co

Staff Member
Kim Kuhlman

Letter Pescription
ACK

Staff Member
Kim Kuhlman

Received
Due Date Date

Time Batch Qty
G

Received
Due Date  Date

Time Batch Qty
0

involved Parties

involved Party
Comment

choice home warranty

Involved Party Type

Portal - Company

Organization

AA00293 %11




63-18-2015 |, |

Problem Report ID: 341583

Status: Closed

CIosed Date: 03-18-2015

Problem Report Information Inquiry

Problem Report Type:Complaint

Page 470{2

Responsible Section: Consumer
Services

Opened Date: 11-19-2014

Closure Reason:

Naughten, Larry S

Portal - Insured

Dispositions
Date Type

03-18-2015 Compromised Seftlement/Resol.

Requested Amount Disposition Amount Paid Amount
$0.00 $500.00 $500.00

Staff Members
Staff Member

Kuhlman Kim

Begin Date End Date Responsible
11-20-2014 03-18-2015 Yes

Independent Review Details

Request Type
Decision

Service Denials
Primary Diagnosis

Experimental/ Received
Investigational Due Date  Date

Specialty of Reviewer

Life Court
Threatening Ordered

Decision Level of Review
Date

Service Begin Date Service End Date
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Office of The Attorney General Neal Buccino
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New Jersey Division of Consumer Affairs Files Complaint Othor Nows Pages

Against “Home Warranty” Company That Allegedly Used Gewamar’s Cife
Deceptive Tactics to Refuse Consumers’ Claims for Repair - aistscas onEspaio jog)

of Crucial Home Systems and Appliances Crvil Rigals (Bivisivn on)
« Carsumer Affairs [Drizon of)
View Complaint Crirhal Justios [Divisica of)

L. . . . . Elecon Law Enforisment C:&:m. 7
NEWARK — The New Jersey Division of Consumer Affairs has filed a Complaint against i
{CHW Group, Inc., d/b/a “Choice Home Warranty,” an Edison-based company that
allegedly induced consumers to buy “comprehensive” coverage for crucial home systems
and appliances, and then denied consumers’ claims for repair or replacement through the ineuranze Frawd Prosscuter {Oflize of)
use of various deceptive tactics. As a result, consumers who Paid hundreds of dollars for T
CHW’s so-called “home warranties” — which are actually residential service contracts — o IR T e e -
5 ige i . ' Slale Falcs {Divisicn of H4}
were forced to pay out-of-pocket for air conditioning, refrigerator, or other repairs that - et

Gzing Erfzreamant (Die ofy

Highway T Salely (Division of)

allegedly should have been covered under their “warranties” with CHW. - Lew(Gyiiona)
"This company’s alleged false advertising and flagrant violations of the terms of its free PDF pluain

residential service contracts affected consumers not just in New Jersey, but in at least 25
other states from here to Nevada, according to the Division's consumer complaints,”
Acting Attorney General John J. Hoffman said. “It is time to bring these alleged
violations to a close and prevent further harm to consumers.”

Division of Consumer Affairs Acting Director Steve Lee said, “The Division alleges that
Choice Home Warranty refused to provide the basic services that consumers were paying
for, and pocketed the money paid by consumers. Such deceptive practices will not be
tolerated in New Jersey.”

As set forth in the State’s complaint, filed by. the Division of Law on behalf of the
Division of Consumer Affairs:

CHW advertises that its so-called “home warranties” provide “comprehensive” coverage
and “peace of mind” by protecting consumers against the high costs of unexpected
repairs or replacements of home systems and appliances. The company’s advertisements
promise that, should consumers need service for their covered systems or appliances,
CHW will “quickly” respond by dispatching a local technician who is duly licensed and
insured. The company’s advertisements further promised that consumers will “Never Pay
For Covered Home Repairs Again!”
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Trereality, however, CHW and its current and former principals, Victor Mandalawi, 2/51
Victor Hakim, and David Seruya, all believed to be of Brooklyn (collectively, the

defendants), repeatedly made it difficalt if not impossible for consumers to realize the

benefits of their so-called “warranties.”

CHW and its principals often denied claims based on consumers’ supposed failure to
properly maintain their covered home systems or appliances. The defendants also often
denied claims based on supposed pre-existing defects. The company denied claims even
when technicians declared that the covered home systems or appliances had been
properly maintained, and/or had failed for reasons not related to poor maintenance or pre-
existing problems.

As a way of denying claims, the defendants on many occasions demanded that the
consumers provide years’ worth of records to prove they performed regular maintenance
on the covered items. One consumer was told her claim could not be approved unless she
could provide 12 years of maintenance records for her air conditioning unit. This denial,
in addition to many others made on similar grounds, were issued despite the fact that
CHW'’s residential service contract does not state that the company can demand
maintenance records from consumers,

Additionally, when consumers requested specific explanations for their denial of claims
in writing, CHW on many occasions failed or refused to provide written explanations.

CHW also promised consumers that if covered items could not be repaired, the company
would replace them. However, when consumers needed to replace covered items, the
company often required consumers to accept cash “buy-outs.” These “buy-outs” were
hundreds of dollars less than the consumers’ cost to replace the items. For example,
CHW offered one customer a $180 “buy-out” for a dryer that allegedly would have cost
$600 to repair. When the consumer disputed this, the company offered a $283 “buy-out.”

CHW also repeatedly failed to deliver on its promises for prompt service. In several cases
this was because the company failed to pay its contracted technicians. On at least one
occasion, CHW assigned three different technicians to a consumer’s claim, and all three
technicians told the consumer they would not do so because CHW had failed to pay them
for prior services. To date, the Division of Consumer Affairs has received 16 complaints
from technicians who stated CHW had not paid outstanding invoices totaling at least
$21,690.92.

CHW’s residential service contract states that, upon receiving a request for service, the
company will contact a focal technician within two days during normal business hours
and four days on weekends and holidays. However, CHW did not have contracted
technicians in some areas. Consumers in those areas had to find their own technicians,
then pay the technicians directly and seek reimbursement from CHW. On other
occasions, contractors sent to consumers’ homes by CHW turned out to be unlicensed
and/or uninsured.

Despite these alleged failures to honor the terms of consumers’ residential service
contracts, CHW paid Mandalawi at least $2.6 million from January 2011 to September
2013, paid Hakim at least $3.7 million between December 2010 and September 2013, and
paid Seruya at least $2.1 million between January 2011 and April 2013,

The Division of Consumer Affairs has received complaints from a total of 116
consumers, including 18 from New Jersey, seven from New York, and five from
Pennsylvania, The balance of the complaints were filed by consumers from outside the
tri-state area, in states such as Maryland, Texas and Nevada. The Division also has been
provided with 902 complaints that were filed by individuals from various states with the
Better Business Bureau,

The State’s Complaint, filed in Superior Court in Middlesex County, ultimately requests
that the Court, among other things, find that the defendants violated the Consumer Fraud
Act and Advertising Regulations; order defendants to pay consumer restitution; declare
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3/51
CHW’s residential service contracts with consumers to be null and void; and impose civil
penalties. Contact Us | Privacy Notice | Legal Statement | Accessibility Statement @

Departmental: OAG Home | Contact OAG | About QAG | OAG News { CAG FAQs
stalawesigal ool rasMoegenstern, jaf dhsdsrsipnuehGeansrmar Affairs Office of Consumer
Comyrinbbtiv Rlatamd Mupdishhsyinvestigation.

This page is maintained by OAG Communications. Comrents/Questions: gmail or call 6408-292-4925

Deputy Attorney General David Reap, of the Consumer Fraud Prosecution Section within
the Division of Law, is representing the State in this action.

Consumers who believe they have been cheated or scammed by a business, or suspect
any other form of consumer abuse, can file a complaint online with the State Division of
Consumer Affairs or by calling 1-800-242-5846 (toll free within New Tersey) or 973-504-

6200.

Har#E#

News Index Page [ top
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JOHN J. HOFFMAN

VI LR s R
ACTING ATTORNEY GENERAL OF NEW JERSE AT
Division of Law RECEIVED AND FiLED

124 Halsey Street - 5 Floor : .
P.0. Box 45029 ' oy 22 P ;2', o8
Newark, New Jersey 07101 CIVIL OFFiCE
Attorney for Plaintiffs MIDDLESEX VICINAGE

By:  David M. Reap (025632012)
Deputy Attomey General

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
.MIDDLESEX COUNTY 5/

DOCKETNO. /7 _ 35~

JOHN J. HOFFMAN, Acting Attormey General of the
State of New Jersey, and STEVE C. LEE, Acting Director |
of the New Jersey Division of Consumer Affairs, Civil Action
Plaintiffs,

V.

CHW GROUP INC. dib/a CHOICE HOME: : \
WARRANTY;  VICTOR MANDALAWI; VICTOR’ COMPLAIRT
HAKIM; DAVID SERUYA; JANE AND JOHN DOES - ;

20, individually and as officers, directors, shareholders, 5

founders, owners, managers, agents, servants, employees, |

representatives, saies representatives and/or mdeperidenti

contractors of CHW GROUP, INC. d/b/a CHOICE HOME |

WARRANTY; and XYZ CORPORATIONS 1-20,

Defendants.

l
!
¥
1
1
L
i
1
1

Plaintiffs John J. Hoffman, Acting Attomey General of the State of New Jersey
(“Attorney General”), and Steve C. Lee, Acting Director of the New Jersey Division of
Consumer Affairs (“D:rector ", with offices located at 124 Halsey Street, Newark, New Jersey,

by way of Compiaini state;
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PRELIMINARY STATEMENT

i. Since at least December 2008, CHW Group Inc. d/b/a Choice Home Warranty

(“CHW™) has advertised, offered for sale and sold merchandise to consumers in the State of New
) ersey (“State” or “New Jersey™) and elsewﬁere. |

2. CHW advertises on the internet and elsewhere that it provides consumers with

“peace of mind” and that its “home warranties” protect consumers against the “high cost” of

“unexpected” repair or replacement of home systems and appliances. CHW further advertises

that it provides “comprehensive” covefage of crucial home syétems and appliances such as air
conditioning sysfems, heating systems, ‘water heaters, and refrigerators. Contrary to such
’ advertisements, CHW does not actually sell to consumers “home warranties” providing
“comprehensive” coverage, but residential services contracts (“RSCs”) with coverage that is
reduced by numerous and substantial exclusions and limitations of liability.

3. Additionally, CHW advertises on the internet and elsewhere that it “quickly”

arranges for repair or replacement _of home systems and appliances by “local” technicians. To
the contrary, CHW has repeétediy failed to arrange for technicians to servicé customers’ claims
because it has no “CHW contractor network” technicians in certain geographic areas. Moreover,
technicians have refused to service CHW customers because it has not paid them for past
~ services rendered. Despite CHW’s representations that customers will “enjoy a hassle-free
relationship” with the “CHW contractor network,” consumers often were left to find technicians
on their own.
4, Further, CHW serves as the administrator of claims under the RSC, and in that
capacity has engaged in a variety of deceptive tactics to deny claims for repair or replacement of

home systems and appliances. Among other things, CHIW has denied claims when customers are
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unable to submit multiple years of “maintenance records,” even though CHW does not inform
consumers at the time they purchase RSCs that they are required to retain any “maintenance
records.” Additionally, CHW has denied claims due to “lack of maintenance” or “pre-existfng
conditions” although the technicians that inspected the home systems or appliances reportcd to
CHW that they failed for other reasons, such as normal wear and tear, At {imes, CHW has
denied claims verbally and refused to provide written, specific explanatipns.

5. Ultimately, consumers, many of whom are elderly and/or disabled, paid for
repairs or replacement of crucial home systems and appliances out-of-pocket — the very
circumstance they sought to guard against by purchasing a CHW “home warranty.”

6. At varying times, Victor Mandalawi (“Mandalawi™), Victor Hakim (“Hakim”)

.and David Seruya (“Seruya™) have been owners and principals of CI—iW and have controlled,
managed, directed and/or participated in its Business operations, |

7. To date, the New Jersey Division of Consumer Affairs (*Division™) has received
116 complaints from consumers concerning, among otl;er things, the CHW business practicés
outlined above.

8. The Division has also received 877 complaints from the Better Business Bureau
(“BBB”) as to CHW, Additionally, at varying times, the BBB has given CHW an F, D- or C-
rating.

9. The conduct of CHW, ‘ Mandalawi, Hakim and Seruya (collectively,
“Defendants”) constitutes multiple violations of the New Jersey Consumer Fraud Act, N.JS.A.
56:8-1 et @; (“CFA”), and the Regulations Governing General Advertising, N.J.A.C, 13:45A-

9.1 et seq. (“Advertising Regulations™). " The Attorney General and the Director submit this
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Complaint to end Defendants’ deceptive and unconscionable business practices and to prevent

consumers from suffering further harm.

PARTIES AND JURISDICTION

10.  The Attorney General is charged with the responsibility of enfdrcing the CFA and
the Advertisiﬁg Regulations, The Director is charged with the responsibility of administering the
CFA and the Advertising Regulations on behalf of the Attorney General.

11, By this action, the Attorney General and Director (collectively, “Plaintiffs™) seck
injunctive relief and other relief for violations of the CFA and fhe Advertising Regulations.

Plaintiffs bring this action pursuant to their authority under the CFA, N.J.S.A. 56:8-8, 56:8-11,

- 56:8-13 and 56:8-19.

12, Venue is proper in Middlesex County, pursuant to R. 4:3-2, because it is the
county in which CHW has maintained a business address and otherwise conducted business.

13. On June 2, 2008, CHW Group Inc. was registered as a Domestic Business
Corporation with the New York State Department of State, Division of Corporations (“NYS
Division of Corporations™).

14, CHW Group Inc.’s address for receipt of process was identified as 244 Madison

Avenue, New York, New York 10016.

15. According to the NYS Divisioﬁ of Corporations, as of October 26, 2011, CHW
Group Inc.’s “Current Entity Status” in New York is “INACTIVE — Dissolution by Proclamation
/ Annulment of Authority.”

16.  On May 28, 2009, CHW Group Inc. (“CHW”) was registered as a Domestic

Business Corporation with the New Jersey Division of Commercial Recording.
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17, At times, CHW has maintained a principal and business address of 1090 King
George Post Road, Building 10, Edison, NeW Jersey 0883;!.

18, At varying times, CHW has also maintained a business address of 510 Thornall
Street, Hdison, New Jerscy 08837.

19, CHW’s registered agent in the State is identiﬁed as Mandalawi, with thf_:
following address: 1090 King George Post Road, Building 10, B&ison, New Jersey 082‘337._ _

20.  Atall relevant times, Mandalawi has been the President and owner of CHW.

21, Upon information and belief, Mandalawi has a mailing address of |

22, Atall relevant times, 'Hak.im has been a principal and/or owner of CHW,

23, Upon information and belief, Hakim has a mailing address of IR
24, At least until April 2013, Seruya has been a principal and/or owner of CHW,
25.  Upon information and belief, Seruya has a mailing address of R
[ e |
GENERAL ALLEGATIONS COMMON TO ALL COUNTS:

A Prior Advertisement, Offering for Sale
and Sale of RSCs by Hakim and Seruva:

26.  On August 10, 2006, United Home Warranty, Inc. (“UHW?”) was registered as a
Domestic Business Corporation with the NYS Division of Corporations.
27. UHW maintained a business address of P.O. Box 1157, Oakhurst, New Jersey

07755.
28. At least as of November 2006, UHW advertised, offered for sale, and sold RSCs,

29.  Upon information and belief, Seruya was a principal and/or owner of UHW,
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30. | Upon information and belief, Hakim was a principal and/or owner of UHW. .

31, According to the NYS Division of Corporations, as of October 26, 2011, UHW’s
“Current Entity Status” in New York is “INACTIVE — Dissolution by Proclamation / Annulment
of Authority.”

32.  Upon information and belief, UHW is no longer doing business.

33,  On November 28, 2005, National Home Prétection, Ine, (“NHP”) was registered
as a Domestic Business Corporation with the NYS Division of Corporations.

34, NHP maintained a busin§ss address at 33 Wood Avenue South, Iselin, New Jersey
08830,

35. At least as _of December 2005, NHP advertised, offered for sale, and sold RSCs.

36.  Upon information and belief, Seruya was a principal and/or owner of NHP. |

37. Uiaon information and belief, Hakim was a principal and/or owner of NHP.

38.  The Division received at least 33 consumer complaints conceming NHP’s
business practices, and forwarded such complaints to the Office of the New York Attorney
General (“NY AG”).

39.  On December 14, 2009, NHP, Seruya, and Hakim entered into a Conseht_Order

and Judgment with the NY AG in The People of the State of New York v. National Home

Protection, Inc., et al., Index No. 400431/09, pursuant to which NHP, Seruya, and Hakim were,

among other things, énjoined from “engaging in any deceptive, fraudulent, or illegal practices” in
connection with the advertisement, offering for sale or sale of RSCs and ordered to pay

restitution and civil penalties,

¢ | AA002945
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40. | According to the NYS Division of Comofatibns, as of October 26, 2011, NHP’s
“Current Entity Status” in New York is “INACTIVE - Dissolution by Proclamation / Annulment
of Authority.”

41,  Upon iﬁformation and belief, NHP is no longer in business.

B. CHW?’s Business Operations, Generally:

42, At least as of December 2008, CHW has maintained a website at
www.choicchomewarranty,com (“CHW Main Website™).

43, Upon information and belief, at least as of December 2008, CHW has advertised,
offered for sale, and sold RSCs. (CHW’s current RSC is attached as Exhibit A.)

44.  Upon information and belief, Mandalawi’s responsibilities as CHW’s President
and owner include, but are not limited to:

() arranging for technicians to service claims; _

(b}  communicating with technicians regarding diagnoses of failures of home

systems and appliances;

(c) reviewing claims;

(d)  reviewing “maintenance records”;

(e) determining whether claims should be approved or denied,;

3] communicating with consumers regarding cancellation of RSCs; and

(g) offering release agreements to consumers to settle disputes.

45.  Upon information and belief, from January 2011 to September 2013, Mandalawi
was compeﬁsated' by CHW and/or received other payments from CHW totaling at least
$2,662,450.00.

46,  Upon information and belief, Hakim’s responsibilities as CHW’s principal and/or
owner include, but are not limited to:

(a) ensuring arrangements are made for technicians to service claims;

(b) reviewing claims;

(c) reviewing “maintenance records”; and
(d) determining whether claims should be approved or denied.
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47.  Upon information and belief, from December 2010 to September 2013, Hakim
was compensated by CHW and/or received other payments from CHW totaling at least
$3,758,526.19, | |
48.  Upon information and belief, Seruya’s responsibilities as CHW’s principal and/or
owner include, but are not limited to:

(a) atranging for technicians to service claims;

(b) ensuring arrangements are made for technicians to service claims;

(c) communicating with consumers regarding denials of claims;

(d) communicating with consumers regarding cancellation of RSCs;

(e) cancelling consumers’ RSCs;

(f) communicating with consumers regarding refunds;

(g) providing consumers with refunds;

(h) communicating with consumers regarding BBB complaints; and

(i) communicating with state and local agencies regarding denial of claims.

49.  Upon information and belief, from Januar); 2011 to April 2013, Seruya was
compensated by CHW and/or received other payments from CHW totaling at least
$2,133,350.00.

C. CHW’s Advertisement of
“Home Warranties™:

50. At varying times, CHW has sent emails to consumers. (See, for example, a copy
of such an email (“CHW Email Advertisernent™) attached as Exhibit B.)

51.  The CHW Email Advertisement states “NEVER PAY FOR COVERED HOME
REPAIRS AGAIN!” ‘

52.  The CHW Email Advertisement states “A home warranty is a renewable service
contract that covers the repair or replacement of many of the inosf frequently occurring
breakdowns of system components and appliances.”

53, On or around November 21, 2013, CHW posted two (2) commercials on

YouTube, titled “Choice Home Warranty Commercial” and “Choice Home Warranty Benefits”
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{collectively referred to as “CHW Commercial Advertisements™). (The CHW Commercial

Advertisements are available for viewing at hitp://www.youtube.com/uset/ChoiceHome Warranty

|
:
{
!

and are provided in CD format as Exhibit C.)

54, During the Choice Home Warranty Coﬁmércial, an actor states as follows:
“Wouldn’t it be nice to have a coverage plan, sort of like insurance, to cover your Heating, Air
Conditioning, Plumbing and Appliances for one low monthly fee? With Choice Home Warranty
you get peace of mind when things breakdown.” Choice Home Warranty Commercial, at 0:00 —.

0:14,

55. During the Choice Home -Warranty Commercial, an actor states as follows:
“With a Cﬁoice Home Warranty, you can call twenty-four-seven, and we’ll arrange for a
licensed, pre-screened, local contractor to repair or replace your equipment quickiy and
professionaily.” Choice Home Wérranty Comn?erciél, at 0:22 — 0:32.

56.  During the ChoiceiHome Warranty Commercial, while an actor is making the

} above-referenced statement, the graphic below appears on the screen:

nuninr b
Cnoio -;r% i
Home Warranty
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57.  During Choice Home Warranty Benefits, an actor states as follows: “Wouldn’t it
be nice to have a coverage plan, sort of like insurance, to cover your Heating, Air Conditioning,
Plumbing and Appliances for about a dollar a day? Choice Home Warranty offers
comprehensive coverage, one-stop service and peace of mind.” Choice Home Warranty
Benefits, at 0:00 — 0:14, |

58.  During Choice Home Warranty Beneﬁté, an actor states as follows: “You’ll get
twenty-four-seven access to our call center, quick appointments with licensed, pre-screened,
local contractors all for a low monthly fee.” Choice Home Warranty Benefits, at 0:16 — 0:24,

59.  During Choice Home Warranty Benefits, an actor states as follows: “Get the
coverage you need in minutes and never pay for covered home repairs again.” Choice Home
Warranty Benefits, at 0:42 — 0:46,

60. At vafying times, CHW has maintained various websités that directed consumers
to the CHW Main Website. |

61.  The Additional Websites include, but are not limited to, the following:

www.choicehomeaz.com;
www.choicehomenv.com;

" www.choichomeus.com;
wwww.choicehomewarranty.biz;
www.choicechomewarranty.info;

' www.choicehomewarranty.me;
www.choicehomewarranty. mobi;
www.choicechomewarranty.net;
www.choicehomewarranty.org;
www.chwplan.com;
www.chwplans.com; and
www.warrantymyhome,com.

62.  The website located at www.chwplan.com (“CHW Plan Additional Website™)
provides limited information to consumers and directs them to the CHW Main Website. (The

CHW Plan Additional Website is attached as Exhibit D.)

o | AA002949




14/51

63. The CHW Plan Additional Website states “Never Pay for Covered Home Repairs
Againl”

64.  The CHW Plan Additional Website states “If We Cant [sic] Fix it. We’ll Replace
it.” |

65.  The CHW Plan Additional Website states “Local Pre-Screened Technicians.”

66. The CHW Plan Additional Website states “A home warranty _is a renewable
service contract that, covers the repair or replacement of many of the most frequently occurring
breakdowns of system components and appliances.” |

67.  The CHW Plan Additional Website states “Plus finding a qualified professional to
solye your problems can be stressful and inconvenient.”

68,  The CHW Plan Additional Website provides thg following disclosure at the
bottom of the webpage: |

* Qlick-Here to view compfete limits of lizbility and any exslusians, Sas pulecy for epacifics -on respunse Qmes CHW resarvss he rIght to-o#far cash back in-Beu of repair or .
laplhcement in 1ha amount of CHW's: aciuai «ost- (whlr:h sl {imas may b3 less than ralall} lo refiair 4r replaca any oovared system coh:ponen! of. nppl’ance EBMLELEnm!

69.  The website .located at www.choicchomeaz.com . (“CHW-AZ Additional
Website™) provides limited infonﬁation to consumers and directs them to the CHW Main
Website, (The CHW-AZ Additional Website is attached as Exhibit E.)

70.  The CHW-AZ Additional Website states “Never Pay for Covered Home Repairs
Againl!”

71.  The CHW-AZ Additional Website states: “If a covered system in your home
breaks down just call the 24/7 claims h(;tline and CHW will dispatch a local, licensed and
insured technician to servicé your claim. If the covered item is beyond repair, CHW will replace

it

y AA002950




15/51

72, The CHW-AZ Additional Website provides the following disclosure at the bottom

of the webpage:

* Qlick Herg to view complete lnsits of lablllty and any extluslons, See pollcy for specifics on respanse times, CHW resesves the right to offer cash back in liew of repalr or replacement {n the
amopnt of CHW's actual cost {which at imes aiay be less than retafl) to repalr or repface any covered system, companaat ar apglisnce.
View our Privacy Poliy

73, 'The CHW Main Website has been active since December 2008,

74, The CHW Main Website homepage appears as follows:

gapdam g S : £)1-888-521-
U9 BN W5 8 W & ') {)1-888-531-5403
Home warraniy »Geta Quote  \ran ' AbautUs »Contart s

#
l
!

. Brotect Yourself - Xeap your Tlwee} Save Money - Dont pay more than Save Fime - Mo lme? Our call
! E 3 famiily; yourself and your assefs —F{  you kave fol Gel niore coverage at ‘-/- centeris avallable 24 hours a day, 7
1 safe. Nothing is more importaat. — & betler price from CHW! days 2 week.

Customer Testimonials

£ Thanks Choice Home Warranty for your
sanvca. Your service assodates listened
to my corplaints and helpad me solve
ny air conditioning problems, %

Whatls 4 Hoine Warmnfy? > A home warmnty is a service confract

Why Choose CHW? that covers the repair or replacement of
many of the most freyuently occurisg

What3 eed Service? breakdowns of home system

vanponents and appiances,

First Month

i

ol

with
ity thn

75. When consumers selected the “Homeowners” tab on the CHW Main Weﬁsite
homcpage, they are able to access other webpages titled, among others, “Home Protection,”
““Why a Warranty,” “What’s Covered,” and “Common Questions.”

76.  The “Home Protection” section of the CHW Main Website states:

Fast & Dependable Home Warranty Service From Local Technicians

A home warranty can be very beneficial and save you money when it is
understood and used for its intended purpose, which is to cover systems and
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appliances for normal wear and tear, that were in working condition before the
confract took effect.* You never know for certain when a covered major system
or appliance in your home will break down. But sooner or later, everything wears

- out. Whether it's your heating system or even a dishwasher - nothing lasts forever. -

It's simple! If a covered system in your home breaks down due to normal wear
and tear, just call the 24/7 claims hotline and CHW will dispatch a local, licensed,
and insured technician to service your home warranty claim.** . If the covered
item is beyond repair, CHW will replace your unit with a similar or like feature
model, or even send you a check to buy a new item!**#

[Yjoull enjoy a hassle-free relationship with the home warranties contractor
network saving you both time and money.

77.  The “Home Protection” section also includes the following disclosures at the

bottom of the webpage:

* Click Here to viewr complete limits of lishitity and any exdusions.
** Sz policy for spedfics on response Hmes.

FFECHW recarves the sght to offer cash back n lieu of repakr or replacement in the amount of CHW's achual
cost {which at imes ay he less thar retaill to nepair or replace any covered systam, component or
appliance,

78.  The “Why a Home Waﬁanty?” section of the CHW Main Website states: “Why
flip through the yellow pages searching for a reputable service technician? At CHW, we strive
to find the most honest, established vendors to service your claim.”

D. CHW Representatives’
Representations {0 Consumers:

79, At all relevant times, CHW has maintained a toll free telephone number,
speciﬁéally'(SSE) 531-5403, to address consumer questions regarding, among other things, the
coverage provided by CHW “home warranties.”

80.  During telephone conversations with consumers, CHW representatives stated that,

when home systems or appliances cannot be fixed, CHW will replace home systems or

" appliances,
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- 81.  During telephone conversations with consumers, CHW sales representatives
stated thgt CHW does not require consumers to retain and/or submit docﬁments such. as
“maintenance records.”

82. At varying times, CHW sales representatives also sent emails to consumers.

83.  Upon information and bélief, in emails to consumers, CHW sales répresentative
stated that, when home systems or appliances cannot be fixed, CHW will replace the home
systems or appliances.

E. "CHW?’s Sale of “Home Warranties™:

b 84. During telephone conversations with consumers and/or in emails to consumers,
CHW sales representatives provided consumers with price quotes oﬁ “home warranties.”
85. CHW offered “home warranties” that provided a year of coverage at a price
(sometimes referred to as a “rate”) of roughly $350 to $500.
86.  Additionally, CHW offered “home warranties” that would provide more than a
‘ _ year of coverage for an increased price.

87.  After cénsumers providgd their payment information to CHW sales
representatives, consumers received confirmation emails from CHW titled “Choice Home |
Warranty Purchase Confirmation” (“CHW Confirmation Email”),

88, The CHW Confirmation Email requested that consumers review their “policy.
infom;ation,” which included coverage plan purchased (i.e. Total Plan or Basic Plan); service
call fee (i.e. deductible); Optional Coverage purchased, if any; and method of payment.

89.  Additionally, the CHW Confirmation Email stated: “A hard copy policy aé well

as the terms of service will arrive in the mail shortly.”
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90.  Upon information and belief, since at least Septembei 2013, CHW has mailed an
18-page booklet (“CHW Booklet”) to consumers, which includes, among other things, the RSC.
(A copy of the Booklet is attached as Exhibit F.)

91. The CHW Booklet, on the cover page, states “Home Warranty Contract
Enclosed.”

92. The CHW Booklet, on the second page, states “REQUESTING CHW
SERVICE IS EASY!” The second page further states:

1. Make a Service Request

When a covered system or appliance breaks down, simply contact our Claims
Department at (888) 531-5403 or file a claim online at
www.ChoiceHome Warranty.com. '

2. Schedule a Service Appointment

Once you submit your claim, you will be assigned a pre-screened, licensed, and
insured technician to handle your request. We will provide you with their contact
information so you can schedule a mutually convenient appointment. .

3. Pay Your Service Fee

The service technician will collect the deductible from you upon arrival, If your
service request covers more than one item, or if more than one frade is needed to
complete your repair (e.g. electrician and plumber), multiple deductibles may

apply.

4. Have Your Covered Item Repaired or Replaced

Our service technician will diagnose the claim and contact us with the details so
we can determine coverage eligibility and the best course of action — repair,

replacement, or possibly a claim buyout. Please review your contract carefully
for limitations and exclusions..

93.  The CHW Booklet, on the third page, sets forth the “Coverage Details” which
include the rate; the service call fee; the Coverage Plan (i.e. Total Plan or Basic Plan), the

covered home systems and components; and Optional Coverage, if any.

AA002954
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94,  The CHW Booklet, on the fifth page, sets forth “Common Questions” and

answers, which include:

Q. Does a home warranty cover older systems and appliances?

A. A home warranty provides repair or replacement of all covered systems and
appliances that were in the home and in proper operating condition on the
agreement effective date, and that have been properly installed and maintained, no
matter their age, make or model. ‘

Q. How do I know my service technician is qualified?

A. All CHW Service are pre-screened, licensed, and independently insured.
Performance is constantly monitored to ensure quality work and professionalism.
Your satisfaction is our biggest priority.

95. The CHW Booklet, from the sixth to fourteenth pages, sets forth “Your Service

Agreement,” which is the RSC.

96,  The CHW RSC is organized as follows:

A,

B.

Z o =2 =B 9 A

COVERAGE

COVERAGE PERIOD

. SERVICE CALLS - TO REQUEST SERVICE: 1-888-531-5403

. COVERAGE (COVERAGE DEPENDENT ON PLAN)

OPTIONAL COVERAGE (Requires Additional Payment)

LIMITATIONS OF LIABILITY;

. Mediation

. Severability

I. BUILDING AND ZONING CODE REQUIREMENTS OR VIOLATIONS

J. MULTIPLE UNTIS AND INVESTMENT PROPERTIES

K.

L.

TRANSFER OF CONTRACT & RENEWALS

CANCELLATION

19/51
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97.  The section titled “A. COVERAGE” of the CHW RSC, in relevant part, states:

During the coverage period, Our sole responsibility will be to arrange for a
qualified service contractor (“Service Provider™) to repair or replace, at Qur
expense (up to the limits set forth below), the systems and components mentioned
as “Included” in accordance with the terms and conditions of this contract so long
as such systems and components;

2. Become inoperative due to normal wear and tear; and

3. Are in place and in proper working order on the effective date of this home .
warranty contract. This contract does not cover any known or unknown pre-
existing conditions. . . . Coverage is subject to limitations and conditions specified
in this confract. . . . NOTE: This is not a contract of insurance, residential service,
watranty, extended warranty, or implied warranty, '

98,  The section titled “C. SERVICE CALLS -~ TO REQUEST SERVICE: 1-888-
531-5403” of the CHW RSC, in relevant part, states:

1. You or your agent (including tenant) must notify Us for work to be performed .
‘under this contract as soon as the problem is discovered. We will accept service
calls 24 hours a day, 7 days a week, 365 days a year at 1-888-531-5403. Notice
of any malfunction must by [sic] given to Us prior to expiration of this contract,

2. Upon request for service, We will contact an authorized Service Provider
within two (2) days during normal business hours and four (4} days on weekends
and holidays. The authorized Service Provider will contact You to schedule a
mutually convenient appointment during normal business hours. We will
determine what repairs constitute an emergency and will make reasonable efforts
to expedife emergency service. If You should request Us to perform non-
emergency service outside of normal business hours, You will be responsible for
payment of additional fees and/or overtime charges.

3. We have the sole and absolute right to select the Service Provider to perform
the service; and We will not reimburse for services performed without prior
approval. '

4. You will pay a $60 trade service call fee (“Service Fee™) per claim or the
actual cost, whichever is less, The Service Fee is for each visit by Our approved
Service Provider, except as noted in Section C (5), and is payable to Our approved
Service Provider at the time of each visit. The service fee applies to each call
dispatched and scheduled, including but not limited to those calls wherein
coverage is included, excluded, or denied. :
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99, The sectiqn titled “D. COVERAGE (COVERAGE DEPENDENT ON
PLLAN)” of the RSC, in relevant part, states:

The Coverage is for no more than one unit, system, or appliance, unless additional
fees are paid. If no additional fees are paid, covered unit, system, or appliance is
at Our sole discretion; certain limitations of liability apply to Covered systems
and appliances.

3. KITCHEN REFRIGERATOR
NOTE: Must be located in the kitchen.
- INCLUDED: All components and parts, including integral freezer unit, except:

EXCLUDED: Racks - Shelves - Lighting and handles - Freon - Ice makers, ice
crushers, beverage dispensers and their respective equipment - Water lines and
valve to ice maker - Line restrictions — Leaks of any kind - Interior thermal shells
- Freezers which are not an integral part of the refrigerator - Wine coolers or mini
refrigerators — Food spoilage —- Doors - Door seals and gaskets — Hinges — Glass -
Audio/Visual equipment and internet connection components.

4. AIR CONDITIONING/COOLER
. NOTE: Not exceeding 5 (five) ton capacity and designed for residential use.

INCLUDED: Ducted electric central air conditioning, ducted electric wall air
conditioning. All components and parts, for units below 13 SEER and when We
are unable to facilitate repair/replacement of failed covered equipment at the
current SEER rating, repair/replacement will be performed with 13 SEER
equipment and/or 7.7 HSPF or higher compliant, except:

EXCLUDED: Gas air conditioning systems - Condenser casings - Registers and
Grills - Filters - Electronic air cleaners - Window units - Non-ducted wall units -
Water towers - Humidifiers - Improperly sized units - Chillers - All exterior
condensing, cooling and pump pads — Roof mounts, jacks, stands or supports -
Condensate pumps — Commercial grade equipment - Cost for crane rentals - Air
conditioning with mismatched condensing unit and evaporative coil per
manufacturer specifications — Improper use of metering devices - Thermal
expansion valves - Refrigerant conversion - Leak detections — Water leaks - Drain
line stoppages — Maintenance - Noise. No more than two systems covered unless
purchased separately at time of enrollment. We are not responsible for the costs
associated with matching dimensions, brand or color made. We will not pay for

AA002957
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any modifications nccessitated by the repair of existing equipment or the
installation of new equipment.

6. WATER HEATER (Gas and/or Electric)

INCLUDED: All components and parts, including circulating pumps, except:

EXCLUDED: Access — Insulation blankets — Pressure reducing valve — Sediment
build-up — Rust and corrosion - Main, Holding or storage tanks - Vents and flues -
Thermal expansion tanks - Low boy and/or Squat water heaters - Solar water
heaters - Solar components - Fuel, holding or storage tanks - Noise - Energy
management systems - Commercial grade equipment and units exceeding 75
gallons Drain pans and drain lines - Tankless water heaters,

22/51

100, The section titled “F, LIMITATIONS OF LIABILITY” on the sixth page of

the CHW RSC identifies 19 limitations of liability.

states:

101.  Among the limitations of liability in the CHW RSC is “routine maintenance.”

102. Regarding the limitation of liability for “routine maintenance,” the CHW RSC

12. We are not liable for normal or routine maintenance. We will not pay for
repairs or failures that result from the Contract holder’s failure to perform normal
or routine maintenance. For example, You arc responsible for providing
maintenance and cleaning pursuant o manufacturers” specifications, such as
periodic cleaning of heating and air conditioning systems, evaporator coils and
condenser coils, as well as periodic filter replacement.

103. The CHW RSC does not state that CHW has the right to request “maintenance

records™ from consumers.

104, The UHW RSC also included a limitation of liability for “routine maintenance.”

But, the UHW RSC stated that UHW had the right to request “maintenance records” from

CONSUIMELs,

105. Specifically, the UHW RSC stated:

AA002958
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UHW does not perform routine maintenance. You are responsible for providing
maintenance and cleaning on covered items as specified by the manufacturer to
ensure continued coverage on such items. UHW reserves the right to request
copies of maintenance records on such items. For example: heating and air
conditioning systems require periodic cleaning and/or replacement of filters and
cleaning of evaporator and condenser coils. Water heaters require periodic
flushing.

[(Emphasis added.)]

106. The NHP RSC also included a limitation of liability for “routine maintenance.”
But, the NHP RSC stated that NHP had the right to request “maintenance records” from
consumers,

107.  Specifically, the NHP RSC stated:

NHP does not perform routine maintenance. You are responsible for providing
maintenance and cleaning on covered items as specified by the manufacturer to
ensure continued coverage on such items. NHP reserves the right to_request
annual maintenance records. For example: heating and air conditioning systems
require periodic cleaning and/or replacement of filters and cleaning of evaporator
and condenser coils, Water heaters require periodic flushing. '

- [{(Emphasis added.)]
108. Among the limitations of liability in the CHW RSC are “pre-existing conditions.”
109.  Regarding the limitation for-“pre-existing,” the CHW RSC states
18. We will not pay for the repairs or replacement of any éovered systems or

appliances if they are inoperable as a result of known or unknown pre-existing
conditions, deficiencies and/or defects.

[(Emphasis added.)]

110.  Also among the limitations of liability in the CHW RSC is the following: “We
rescrve the right to offer cash back in lieu of repair or replacement in the amount of Our actual
cost (which at times may be less than retail) to repair or replace any covered system, component

or appliance.”
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F. CHW’s Responses to Claims for
Repair or Replacement of Home Systems and Appliances:

111.  Upon information and belief, coﬁsmners submiﬁed claims in various ways,
including, but not limited to, via telephone and the CHW Main Website by accessing the “Home
Warranty Account Management Center,”

112.  In some instances, after consumers submitted claims, CHW sent emails stating
“CHW HAS RECEIVED YOUR NEW CLAIM.” The emails provided a claim nﬁmber and
further stated that “Your claim is being processed and a service technician will be assigned
shortly.”

113.  However, in some geographic arcas, CHW had no “CHW contractor network”
technicians,

114. The CHW RSC states “Ubon request for service, We w.illlcontact an authorized
Service Provider [(technician)] within two (2) days during normal business hours and four (4)
days on weekends and holidays.”

115, However, in some instances, because CHW had no “CHW contractor network”
technicians in some geog;raphic areas, CHW was unable to arrange for a technician to service
consumers’ claims for more than four (4) days.

116, Upon information and belief, in one instance, because CHW had no “CHW
contractor network” technicians in a geographic area, CHW was unable to arrange for a
technician to service a consumer’s claim for over three (3) weeks,

117.  In other instances, because CHW had no “CHW contractor network” technicians
in some geographic areas, CHW was unable to arrange for technicians to service consumers’

claims at all, thus requiring them to locate technicians on their own.
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118. Consumérs who became responsible for locating technicians to service their
claims paid the technicians directly for repair or replacement of home systems and appliances.

119. Consumers who paid technicians directly were required to seek reimbursemeﬁt
'5 from CHW by submission of a “Claim Reimbursement Fornt.”

120. At times, CHW was able to assign technicians to service claims, but it failed to
confinnm the assigned technicians were willing to service CHW customers.

121. In general, CHW sent emails to consumers with thé following subject heading:
“A technician has been assigned to service your CHW service request.” The email further stated
; - that “Your claim has been assigned to [(name of .techmfcian)]; an authorized CHW service
u technician.- Please contact the technician at [(technician’s telephone number)] to schedule a
service appointment.”

122.  As a result, when some consumers contacted technicians CHW assigned to
service their claims, those technicians refused to service the consumers’ claims because CHW
4 had failed to pay them for prior services rendered to CHW customers.

123.  Upon information and belief, in one instance, CHW as;signed three (3) different
technicians to service a consumer’s claim, and all three (3) stated to the consumer that theSf
would not service his claim because CHW had failed to pay them for prior serviées rendered to
CHW customers. |

124,  When “CHW contractor network” technicians refused to serviceé consumers’
claims, consumers were responsible for locating technicians to service their claims and for
paying the technicians directly. ‘

125. At times, CHW assigned “CHW contractor technicians” tor service consumers’

claims that, unbeknownst to consumers, were unlicensed and/or uninsured.
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126. Mandalawi was among the CHW representatives who spoke with consumers
regarding the assignment of “CHW contractor technicians” that were unlicensed and/or
uninsured.

G. CHW's Authorizatidn Process for
Repair or Replacement of Home Systems and Appliances:

127.  Upon information and belief, CHW provides a “pre-set authorization Hmit” of

$100.00 in connection with claims for repairs or replacement of home systems and appliances.

128, Upon information and belief, when repair or replacement of home systems or
appliances is estimated to exceed $100.00, technicians and/or consumets must obtain further
authorization from CHW’s Authorizations Department for the repair or repIacément.

129. To that end, the CHW Service Work Order (“CHW SWO”) sent fo “CHW
contractor network™ technicians states:

All CHW service contractors are given pre-set $100 authorization limits for

covered repairs. If the gross estimaie exceeds the authorization limit, the

technician must call the Choice Home Warranty Authorizations Department for

authorization before performing the work. Repairs can be made up to the amount

of those limits without calling Choice Home Warranty for authorization all other

work orders completed without authorization will not be paid.

130. Additionally, the CHW Claim Reimbursement Form states:

In the event that you will be selecting your own Service Provider to service your

~ claim, pleasé¢ follow the Rules & Regulations below to ensure proper claim
reimbursement,

» All consumers are given a pre-set $100 Authorization Limit.

o - If the gross repair estimate exceeds the pre-set $100 Authorization Limit,
please call the Authorizations Department for further authorization before
performing any repairs.

131. At all relevant times, CHW required its technicians to complete and submit a

“Choice Home Warranty Vendor Application” (“CHW Vendor Application™).
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132. The CHW Vendor Application states that technicians shall “provide CHW and its -

Customers with a prompt, accurate and thorough diagnosis of each service call upon which

CHW will rely.” (Emphasis added.)
133, Additionally, the CHW SWO states that:

If a technician should find a . . . malfunction resulting from other than normal
wear and tear, or poor maintenance, a call should be placed to the Authorizations
department . . . Choice Home Warranty does not cover these exceptions, and
needs to be made aware of them while [the] technician is at the customer’s home
so that we can explain the contract coverage to the customer. When the
technician calls CHW from the custemer’s home it prevents delay in service for
the customer [and] prevents possible miscommunication].]

[(Emphasis added.)]

134.  Upon information and belief, technicians generally provided their diagnoses to

" CHW via telephone. -

135. CHW enters technicians’ diagnoses into electronic forms (“Diagnosis Form”)
‘which contain, among others, the following input fields: “Cause”; “Happening Since”; and

“Prop Maint.”

136. Upon information and belief, the Diagnosis Form utilized for a particular claim

depends on the type of home system or appliance that is the subject of that claim.

oy AA002963




i
i
P
i
i

28/51

137. - For example, the Diagnosis Form for air conditioning units is as follows:

Wattor Jarvig oHUSH2 03:14:97 PM Edit Riagnoasfs

Higher Standard A/C & Haaling {l.es) Total §750.00

Caléed in; Tech Type: Splt System sC
At Homa: Yos ¥ Units: 2

There: 0105112 Conrdensar Locatioh:  Ground
Raker General Eleciric Evaporator Locallon;

Model: BTDTI6ATTAD Area Coalad: Bownstairs {Maln}
Sedsl: W14297600 Efficiency: 10 SEER
Agar 24 Refrigarant: R-22
Siza: 3 Ton Condensar Condigon: Average
Rust Cotrosion:  Nohe Evaporalor Condition:: Avstage
Mold or Mlidews  Mone Lezks: ' No
Condition; Poor 1 esk Sizer

Properly Matehed: Yes Proparty Staed: Yos5
Fliter Ctind: Glean

Cause: Nonmal WT PFrop instalied: Yes
Happoning Sinea:  DYO2/12 Prop Meint; Yo

Pact; Goil Prica; $525.00
Parl Priga: 80,00
Parl: Prica: $0.00
Part; Prica; $0.00
Ibs of Freoan: $0.00 p ibs Freon Totai: §0.00
3.00 Hrs ¢f Labotr $75.00p hr Labar Tofal: $225.00
SCF 545,00 Diagnosis Fee: $45.00
8CF Paid By Tax $0.00
Conmpletion by: Not Taken Totalt $750.00

They will call back with pHeing

Pormit fes of $125.60
Dispogal §95.00
Reclalm $175.00
Ducl mods $350.06

Tite unit has no freon and a hole In the evagorator coll, this suddenly
happened this is in the coil and can not be repair .

L SubiitDleanasios:

138. After CHW rcepresentatives review the Diagnosis Form, they request

“maintenance records” from consumers.

139. In one instance, a CHW representative made the following electronic notation

regarding a request for “maintenance records” from a consumer: “WAIT TILIL TECH LEAVES

HOME CALL CUST REQUEST RECORDS-[.]” :

140. Mandalawi was among the CHW representatives who requested “maintenance

records” from consumers.

25
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141. Mandalawi memorialized his communications with a consumer regarding his
request for “maintenance records™ in the folloWing marnmner; “Spoke' to customer i [sic] sholwed
him where it says he must provide us with maintenance records, he finally agreed and said hell
[sic] send in the records.” -

142, At times, CHW representatives requested “maintenance records” from consumers
even when the Diagnosis Form stated “Prop Maint: Yes.”

143. At times, CHW representatives requested “maintenance records” from consumers
even when technicians otherwise informed CHW (e.g. via telephone, letter or email) that the
consumer’s home system or appliance was properly maintained.

144, At times, CHW representatives requested “maintenance records” from consumers
even when the Diagnosis Form provided that “Cause:” was something other than “Lack of
Maintenance” (e.g. “Normal WT”).

145, At times, CHW representatives requested “maintenance records” from consumers
even when technicians otherwise informed CHW l(gg; via telephone, letter or email) that the
failure of the home system or appl;'ance was the result of something other tﬁan lack of
maintenance.

146. Upon information and belief, CHW representatives informed consumers that
claims would not be approved, would remain pending, and/or would remain denied until they
submitted “maintenance records.” |

147. At times, CHW representatives memorialized their requests for “maintenance
records” as folows:

M “spoke how CHW needs to see the units [sic] service history to move fwd on
any failure / any claim” :
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B “CALLED CUSTOMER INFORMED WE NEED TO SEE MAINTENANCE
i RECORDS TO MOVE FORWARDY.J”

B “NO SERVICE HISTORY —NO COVERAGE”

i | m “CUSTOMER CALLED IN TOLD HIM WE NEED RECORDS . . . [the
consumer] FINALLY GOT IT THROGUH HIS HEAD THAT WE WONT
R | [sic] DO ANYTHING WITHPOUT [sic] RECORDS]].”

[(Emphasis added.)]

148. At times, consumers who submitted some documents to CHW were told that the

documents were insufficient for varying reasons (e.g. additional years of “maintenance records”
were required to be submitted).

149, Specifically, upon information and belief, a CHW representative told a consumer
that her claim would remain denied unless she could produce 12 years of “maintenance records.”

150, Additionally, CHW would ﬁot accept documents, such as home inspection
reports, in lieu of “maintenance records.”

151. Mandalawi was among the CHW representativgs who reviewed documents
submitted by consumers, and déteﬁnined they wei_e insufficient (e.g. “maintenance records” did
not include model or serial number of the home system or appliance).

152, Hakim was among the CHW representatives who reviewed doéuments submitted
by consumers, and determined they were insufficient (e.g. “maintenance records” for 2005,
v 2006, 2007, 2003, 2009, and 2011 providéd, but missing 2010).

153. When CHW dgtermined that consumers had submitted insufficient documents,
CHW closed the consumer’s claim as denied.

154.  Once it denied a consumer’s claim, CHW sent an email and/or message through
the CHW Main Website which informed the consumer as follows: “Please contact Choice Home

Warranty regarding your claim.”
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155. In general, when consumers contacted CHW, CHW representatives verbally
denied claims.

156. At timgs, CHW denied claims on thé basis of “lack of maintenance,” even when
the Diagnosis Form indicated that the home system or appliance was properly maintained (“Prop
Maint.: Yes™).

157. At fimes, CHW denied claims on the basis of “lack of maintenance,” even when
the technician otherwise informed CHW (e.g. via telephone, letter or email) that the home
system or appliance was properly maintained.

158. At times, CHW denied claims on the basis of “lack of maintenance,” even when
the Diagnosis Form indicated that the failure of the home system or appliance was the result of
something other than lack of maintenance (¢.g. “Cause: Normal WT”).

159. At times, CHW denied claims on the basis of “lack of maintenance,” even when
the technician otherwise informed CHW (e.g. via telephone, letter or email) that the failure of the
home system of appliance was the result of something other than lack of maintenance, such as
normal wear and tear.

160. At times, CHW denied cIaims- on the basis of “pre-existing condition,” even when
the Diagnosis Form indicated that the failure of the home system or appliance was the result of
normal wear and tear (“Cause: Normal WI™).

161, At times, CHW denied claims on the basis of “pre-existing condition,” even when
the technician otherwise informed CHW (e.g. via telephone, letter or email) that the failure of the
home system or appliance was the result of normal wear and tear, rather than aﬁy previous

fatlures.
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162. CHW denied claims on the basis of “pre-existing condition,” even when CHW

32/51

representatives memorialized communications with technicians regarding claims in the following

manner:
B “TECH DOESN’T KNOW ABOUT PE.”

# “tech no [sic] sure how long its {sic] been going on for or if there was any problems
prior to this one” '

163, Upon information and belief, when consumers owned more than two (2) air
_ conditioning units, CHW denied claims for the repair and/or 1'§placement of a particular air
conditioning unit by stating that it has “sole discr_etion” as to which two (2) air conditioning units
are covered Ey the RSC. |

[64. At times, CHW representatives memorialized their communications with
consumers who had more than two (2) air conditioning units as follows:

B “spoke how we only cover two units — and this 3™ unit there is no coverage . .
- we apply coverage to.the two working units”

m “FOR THE 3 SYSTEMS . .. IT IS THE SOLE DISCRETION OF HOW TO
APPLY COVERAGE TO A CLAIM OR NOT[.}” ‘

B “customer wants to know which 2 of the 4 [air condition units] are covered —
informed her we cannot do that[.]” '

([Emphasis added.}]
165. Upon information and belief, when consumers requested specific explanations for
deniais i;x writing, CHW reprcseﬁtatives failed to provide specific written explanations.
166. Upon information and belief, CHW did not replace home systems or appliances
that required replacement, but instead reqﬁired that consumers accept “buy~duts” or other

payments that were hundreds of dollars less than the replacement cost.
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167. At times, CHW representatives memorialized conversations with consumers
regarding “buy-outs” in the following manner:

M “called customer, advised him the unit isnt sic] worth replacing so we are’
offering a bo of $180., he said inst [sic] the warranty for replacement?

advised him we offer a bo when going the route of replacement, he said we're
offering $180 and his unit is going to be $600 to replace.”

M “cust wants more money...full replacement...$600. advised him LIMITS OF
LIABILITY 16. We reserve the right fo offer cash back in lieu of repair or
replacement in the amount of Our actual cost (which at time may be less than

. retail) to repair or replace any covered, system, component or appliance. .
SPOKE WITH CUST INFORMED HIM MAX B/O 285 HE ACCEPTED
BUT WASNT [sic] HAPPY THAT WERE [sic] NOT GIVING HIM $600
FOR A NEW UNIT”

([Emphasis added.])

H. CHW?’s Responses to Consumers’
Disputes of Claim Denials:

168. At times, consumers sent letters and/or emails to CHW to dispute claim denials

and request review of the denials.

169, Some consumers’ letters and emails indicated that the CHW denial was based

upon the consumers” failure fo submit “maintenance records.”
170.  Upon information and belief, one consumer sent the following email to CHW:

This email is to confirm that I received a call from Mike in the claims department
denying my claim due to lack of documentation of an HVAC technician servicing
my unit twice a year, one time for each season. Despite reiterating the fact that
nowhere in the user agreement does it state that any documentation is requn'ed I
am told this is the sole reason for the denial.

([Emphasis added.])
171. At times, other consumers’ letters and emails indicated that CHW’s denial of a

claim was not consistent with the technician’s diagnosis of their home systems or appliances.
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172. At times, consumers attached to their letters and emails statements from
technicians who sewiééd their claims.

173. One coﬁsumer who disputed CHW’s denial of a claim for “lack of mainténance,”
provided a statg}:ncnt from a t_echm'cian that read, in pertinent part: “The unit was in good to
excellent condition . . . there were no poor maintenance issues . . . there was no indication that
this malfunction was due to anything other "chan normal wear and tear,”

174, One consumer who disputed CHW’s denial of a claim for “pre-existing
condition,” proyided a statement from a technician that read, in pertinent part: “This problem in
myiopinion had nothing to do with tﬁe” previous failure rof the home system or appliance.

175. In some instances, CHW responded with letters and/or emajis. to consumers who
disputed claim denials. |

176. In one instance, CHW responded ﬁth a Iétter that included é prim-tout of a

Diagnosis Form that, upon information and belief, CHW had altered.
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177.  The original Diagnosis Form in CHW’s electronic system appeared as follows:

Walter Jatrvis 08:2511% 06:48:58 PM Edii Dingnesis
§ A Bstter Place LLC{) Total $1700.00
Called In: Type: a0
AL Horne: 1 ¥ Unita,
There: ) Not Taken 1 Condsnsar Locatien:
Make: WEATHER KING Evaporator Eocation:
Modet MBHAZIDOA : frea Gooted.
Sertat Efficiency: ¥
Age: ' 1085 Refrigarant: . R«22
Size: 3.5 Ton - | Qandenser Condition:
Rust Camrogion: Savers Evaparator Condiion:
Mold or Mildew; Lazks:
Condition: foor f.eak Size:
Rroperly Malched. Froperly Sized!
Filter Cond: : . E
Catise: Prop Instafled: : B
Happering Since: Mot Teken Prop Maint: No
Part; NEW UNIT W/ INSTALL | Price: $1700.00
Pari; Price: $0.00
Parl: - | Price: $0.00
{ Part: -} Prige: $a.00

ibs of Freon: 30.00 plbs Freon Total: $0.00
Hig of Labot 5000 ptr Labor Total: $0.00
SCF $45.00 Disgnosis Fea: $45.00
8CF Paid By e $0.00
Conwletion by: Not Taken Totat: 3170000
The tech iz calling and saying that the aower suppéy seems tc be spversd

there is no power supply to unit from the broaker

THE COMPRESSOR IS SHORTED TO GROUND

TECH SAID FILTER 100% CLOGGED

GOt CAK USE A CLEANING

HE SAID THIS CONTRIBUTED TO THE FALLURE

BNIT HAS TOKS OF RUST BUT TECH DOESNT THINK ¥ HAD TO D0 WITHIT

UNITROT WORTH REPAIR

k- SubmitDiagnosis::
B MR R Ine Sl T R RRE
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178, The altered Diagnosis Form that CHW forwarded to the consumer appeared as

follows:

Rich While 0825/11 86:46:58 PV

A Petter Plnee HVAC LLC
Enlled in: Q82511 Type: 5C

At Home: # Units:
Thare: 88/25/11 Condenser Location:
Make: WEATHER KING Tvaporator Location:

Medel: MBER2ZDQA Area Cooled:

Serital: Effickenay: :

Age 1983 Relrigorant: R-22
Size: 3.3Ton Condenser Concition: Poor
Rust Corrosion: Severe Evaporator Condition::  Poer
Nold or Mildew: . Leaks: Yés
Condition: Paor Lealk Sze Large
Propetly Matched: Properly Sized:
Filter Filthy
Cride: Lack of maintenance Prop Installed:
Happening Since: , Prop Maint: Mo
Part: NEW UNIT W/ INSTALL Prige: 170060
Part: ' Price: - $0.00
Part: Prive: £0.00
Part: Price: $0.00
ibs of Freou; 0,80 p fbs Freon Total: §0.00
Frs of Labor: - 30.80 phr Labor Tiralk: $0:00
SCF 45,00 Diapnosis Fee: $43.00
SCF Paid By Tax: - §0.60
Completion by: Mot Taken Total: $1700.00

The ¢ jpower sumﬂy gesis (o bie severed thers is no pzwﬂ:r supply fo amit frow the breaker, i‘ hie
souduit to service disconmest Is neeléod,

THE COMPRESS0OR 15 SHORTED TO GROUND

BLECTRICAL CONTACTOR & CAVACITOR BURNT
COMP SAFETY PRESSURE SWITCH BYPASSED ~TAMPERED

ACTID TEST FREON. REFRIGERANT GRITTY

FILTER 100% CLOGGED
EVAP COIL CORRODED AND CLOGGED, RESIDUE IN HOUSING

LACK OF MAINT AND €LOGGED COILD CONTRIBUTED TO THE FAILURE

XY RUSTED

IINIT BAS TONS OF RUST ,COND CDHL. HAS METAL FATIGUE

NO SERVICE FOLDER, NO SERYICE DECALS

LNTF NOT WORTH REPAIR AUNIT NOT MAINTAINED FROPERLY
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179. The original Diagnosis Form in CHW’s electronic system provided no
information in the “Filter Cond.:” or “Cause:” input fields. The alteréd Diagnosis Form,
however, prdvided the following: “Filter Filthy” and “Cause: Lack of maintenance.”

180. - Additionally, the altered Diagnosis Form contained the following notes that did
not appear in the original Diagnosis Form:

L.ACK OF MAINTENANCE . .. CONTRIBUTED TO THE FAILURE

UNIT NOT MAINTAINED PROPERLY

181. In some instances, once consumers submitted letters, emails or otherwise disputed
denials, CHW agreed to cover the claims only when state and/or local agencies questioned CHW

about the denials

182, Seruya was among the CHW representatives who spoke with members of state

and/or local agencies regarding claim denials.

183. When some consumers filed complaints against CHW with the BBB, CHW

provided the following response to the BBB:

Please note that the consumer’s claim was properly handled in accordance with
the CHW terms & conditions. The contract specifically excludes coverage on
units that are not maintained properly. Furthermore, proof of proper maintenance
records is required by CHW policy. '

[(Emphasis added.)]

184. Seruya was among the CHW representatives who spoke with consumers
regarding complaints filed with the BBB,

185. Upon. information and belief, on occasion, CHW required that consumers enter
into Release Agreements to resolve the complaints the consumers filed with the BBB.

186. The CHW Release Agreements included the following provision:
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Releasor agree not to make any statements, written or verbal, or cause or
encourage others to make any statements, written or verbal, that defame,
disparage or in any way criticize the personal or business reputation, practices, ot
conduct Choice Home Warranty [sic]. Releasor acknowledges that this
prohibition extends to stafements, written ox verbal, made to anyone, including
but not limited to, the news media, investors, strategic partners, vendors,
employees(past and present), and clients.”

187. Upon information and belief, when disputes could not be resolved, CHW
representatives informed consumers about participating jn mediation and/or arbitration, as
provided in the RSC.

188.  The section titled “G. Mediation” of the RSC proifides? -in relevant part;

In the event of a dispute over claims or coverage You agree to file a written
claim with Us and allow Us thirty (30) calendar days to respond to the claim.
The parties agree to mediate in good faith before resorting to mandatory
arbitration in the State of New Jersey.

Except where prohibited, if a dispute arises from or relates to this Agreement or
its breach, and if the dispute cannot be settled through direct discussions you
agree that:

1. Any and all disputes, claims and causes of action arising out of or connected
with this Agreement shall be resolved individually, without resort to any form of
class action. -

2. Any and all disputes, claims and causes of action arising out of or connected

with this Agreement (including but not limited to whether a particular dispute is

arbitrable hereunder) shall be resolved exclusively by the American Arbitration

Association in the state of New Jersey under its Commercial Mediation Rules,

Controversies or claims shall be submitted to arbitration regardless of the theory

under which they arise, including without limitation contract, tort, common faw,
. statutory, or regulatory duties or liability.

3. Anv and all claims, judgments and awards shall be limited to actual out-of-
pocket costs incurred to a maximum of $1500 per claim, but in no event

attorneys’ fees.

{([Fmphasis added.])
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189. However, upoﬁ information and belief, the American Arbitration Association
(“AAA™), at least as of March 2012, no longer administers disputes between CHW and |
consumers because of CHW’s failure and/or refusal to participate in arbitration.

190. Upon information and belief, at least as of March 2012, the AAA requested that
CHW remove its name from the RSC.

191. To date, the AAA’s name remains in the RSC., |

I. CHW?’s Failare to
Pay Technicians:

192. CHW’s “Vendor Application” states that authoriied paymen’és to technicians
“shall be due and payable net 30 days after CHW’s approval and verification of [technicians’]
Invoices.”

193.  Upon information and belief, at times, CHW failed to and/or refused to pay
technicians in a timely fashion or at all.

194.  To date, the Division has received 16 complaints from technicians, in which they'
state that CHW failed to pay them for services rendered to CHW customers, even in those cases '
where the CHW Authorizations Department provided further authorization to repair or replace
home systems and appliances.

195. Based upon the technician complaints to date, it appears that CHW has not paid
outstanding invoices in an amount totaling at least $21,690.92.

196. Upon information and belief, in some instances, when CHW failed to and/or
refused to pay technicians in a timely fashion or at alI,-technicians demanded payment from

consurners.
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COUNT1

VIOLATION OF THE CFA BY DEFENDANTS
(UNCONSCIONABLE COMMERCIAL PRACTICES AND DECEPTION)

197.  Plaintiffs repeat and reallege the allegations contained in paragraphs 1 through
196 above as if more fully set forth herein.

198. The CFA, N.JLS.A. 56:8-2, prohibits:

The act, use or employment by any person of any unconscionable
commercial practice, deception, fraud, false. pretense, false
promise, mistepresentation, or the knowing[] concealment,
suppression, or omission of any material fact with intent that others
rely upon such concealment, suppression or omission, in
connection with the sale or advertisement of any merchandise. . .

199. The CFA defines “merchandise” as including “any objects, wares, goods,
commodities, services or anything offered, directly or indirectly to the public for sale.” N.I.S.A,
56:8-1{c).

200. The RSCs advertised, offered for sale and sold by CHW comprise merchandise
within the meaning of the CFA.

201, Since at least December 2008, CHW, through its owners, officers, directors,
shareholders, founders, manapers, agents, servants, employees, representatives and/or
independent contractors, including, but not limited to, Mandalawi, Hakim and Seruya, has
advertised, offered for sale and sold RSCs to consumers in this State and elsewhere.

202. In so doing, CHW, through its owners, officers, directors, shareholders, founders,
managers, agents, servants, employees, representatives and/or independent comtractors,

including, but not limited to, Mandalawi, Hakim and Seruya, has engaged in the use of .

unconscionable commercial practices and deception.
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Defendants’ conduct in violation of the CFA includes, but is not limited to, the

following unconscionable commercial practices:

a.

Failing to arrange for technicians to service consumers’ claims for repair
of home systems or appliances, thus requiring consumers to locate
technicians, make direct payment to -technicians and then seek
reimbursement from CHW,

Assigning technicians to service consumers’ claims who refused to
provide service due to CHW’s failure to pay the technicians for prior
services rendered,;

Assigning “CHW contractor technicians” to service consumer claims who
were unlicensed and/or uninsured;

Requesting “maintenance records” from consumers, cven when the
Diagnosis Form indicated, or the technician otherwise informed CHW,
that the home system or appliance has been properly maintained;

Requesting “maintenance records”™ from consumers, even when the
Diagnosis Form indicated, or the technician otherwise informed CHW,
that the failure of the home system or appliance resulted from something
other than lack of maintenance; '

Denying claims on the basis that consumers submitted insufficient
“maintenance records,” when the RSC does not state this as a reason
CHW may deny coverage; -

Denying claims on the basis of “lack of maintenance,” even when the
Diagnosis Form indicated, or the technician otherwise informed CHW,
that the home system or appliance has been properly maintained;

Denying claims on the basis of “lack of maintenance,” even when the
Diagnosis Form indicated, or the fechnician otherwise informed CHW,
that the failure of the home system or appliance resulted from something
other than lack of maintenance; : '

Denying claims on the basis of “pre-existing condition,” even when the
Diagnosis Form indicated, or the technician otherwise informed CHW,
that the failure of the home system or appliance resulted from normal wear
and tear and not from previous failures, if any previous failures had
occurred;

Denying claims for repair or replacement of air conditioning units, when
consumers owned more than two (2) units, on the basis that CHW was
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204,
following acts

a.

exercising its discretion to exclude from coverage the unit that had failed
and required repair or replacement;

Verbally denying consumer claims and then failing and/or refusing to
provide specific, written explanations of denials;

Requiring consumers, instead of replacing their home systems or
appliances, to accept “buy-outs” for hundreds of dollars less than the cost
of replacement home systems or appliances;

Responding to a consumer’s dispute of a claim denial by providing an
altered Diagnostic Form which, among other things, was changed from
“Filter Cond.: ? and “Cause: ” to “Filter Filthy” and
“Cause: Lack of maintenance”;

Tncluding in the “Mediation” Section of the RSC a referral to mandatory
arbitration and a limitation on CHW’s liability to “actual out-of-pocket
costs incurred to a maximum of $1,500 per claim, but in no event
attorneys’ fees”;

Using the AAA’s name in the RSC, when the AAA no longer administers
disputes between it and consumers; and

Failing to and/or refusing to pay technicians, thus resulting in technicians
seeking direct payment from consumers.

42/51

Defendants’ conduct in violation of the CFA includes, but is not limited to, the

of decei)tion:

In CHW Email Advertisements, representing that “[a] home warranty . . .
covers the repair or replacement” of home systems and appliances, when
CHW, instead of replacing home -systems or appliances, requires
consumers to accept cash “buy-outs™;

In the Choice Home Warranty Commercial, using a graphic that states
“Repair & Replacement Coverage,” when CHW, instead of replacing
home systems or appliances, requires consumers to accept cash “buy-
outs”;

In the Choice Home Warranty Commercial, representing that CHW will
“arrange” for technicians to “repair or replace your equipment,” when
CHW, instead of replacing home systems or appliances, requires
consumers to accept cash “buy-outs™; '

39
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d. On the CHW Main Website, representing that “If the covered item is
beyond repair, CHW will replace your unit with a similar or like feature
model, or even send you a check to buy a new item,” when CHW requires
consumers to accept cash “buy-outs” that are hundreds of dollars less than
the cost to replace home systems or appliances;

€. During telephone conversations with consumers, stating that CHW will
replace home systems or appliances that cannot be repaired, when CHW,
instead of replacing home systems or appliances, requires consumers fo
accept cash “buy-outs”;

£ In emails to consumers, stating that CHW will replace home systems or
appliances that cannot be repaired, when CHW, instead of replacing home
systems or appliances, requires consumers to accept cash “buy-outs™;

g. - In the CHW Booklet, under the title “Have Your Covered Item Repaired
or Replaced,” stating that CHW will determine whether a claim warrants
“replacement or possibly a claim buyout,” when CHW requires Consumers
to accept such cash “buy-outs” that arc hundreds of dollars less than the
costs to replace home systems or appliances; and

h. In the CHW Booklet, stating that “[a] home warranty provides repait or
replacement” of home systems or appliances, when CHW, instead of

replacing home systems or appliances, requires consumers to accept cash
“buy-outs,” '

205. Each unconscionable commercial practice and/or act of deception by Defendants
constitutes a separate violation of the CFA, N.I.S.A. 56:8-2,
COUNT II
VIOLATION OF THE CFA BY DEFENDANTS

(FALSE PROMISES AND/OR MISREPRESENTATIONS
AND/OR KNOWING OMISSIONS OF MATERTAL FACT)

206. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 through

205 above as if more fully set forth herein.
207. Defendants’ conduct in violation of the CFA includes, but is not limited to, the

following false promises and/or misrepresentations:
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208.

' In the CHW Commercial Advertisements, CHW Additional Websites, and

the CHW Main Website, representing that CHW arranges for “local”
technicians to service claims, when such was not the case;

In the Choice Home Warranty Commercial, representing that CHW
arranges for technicians to service claims “quickly,” when such was not
the case;

n the Choice Home Warranty Commercial, representing that CHW will

“arrange” for technicians to service claims, when such was not the case;

In the CHW-AZ Additional Website and the CHW Main Website,
representing that CHW will “dispatch” technicians to service claims, when
such was not the case;

.In the CHW Main Website, representing that consumers will have a

“hassle-free relationship with the home warranties contractor network
saving you both time and money,” when such was not the case;

In the CHW Email Advertisements, CHW Commercial Advertisements,
the CHW Additional Websites, and CHW Main Website, representing that
consumers will “never pay for covered home repairs again,” when such
was not the case;

In the CHW-AZ Additional Website and the CHW Main Website,
representing that CHW will “dispatch” a “licensed” and “insured”
technician to Service claims, when such was not the case;

In the CHW Commercial Advertisements, representing that CHW
arranges for, or that consumers will “get . . . appointments with,”
“licensed” technicians to service claims, when such was not the case;

In the CHW Booklet, representing that consumers “will be assigned a . . .
licensed[] and insured service technician,” when such was not the case;
and ‘

During telephone conversations with consumers, representing that
consumers are not required to retain and/or submit “maintenance records”
in connection with claims, when such was not the case.

44/51

CHW’s conduct in violation of the CFA includes, but is not limited to; the

following knowing omissions of fact:

a.

Failing to disclose to consumers that CHW requires them to retain and/or
submit “maintenance records” in connection with claims; and
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" b. Failing to provide in the RSC that CHW reserves the right to request that
consumers submit “maintenance records.”

209. Each false promise and/or misrepresentation and knowing omission of fact by
Defendants constitutes a separate violation of the CFA, N.J.S.A, 56:8-2.
COUNT I

VIOLATION OF THE ADVERTISING
REGULATIONS BY DEFENDANTS

210. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 through
209 above as if more fully set forth herein.

211. The Advertising Regulations enumerate certain “practices” that are “unlawful
with respect to all advertisements[,]” N.J.S.A. 13:45A-9.2(a)1-13.

212,  Among the unlawful practices enumerated in the Advertising Regulations is “the
obscuring of any material fact”:

The use of any type, size, location, lighting, illustration, graphic depiction, or

color resulting in the obscuring of any material fact. Disclaimers permitted or’

required under this section, such as “terms and conditions apply” and “quantities

limited,” shall be set forth in a type size and style that is clear and conspicuous

relative to the other type sizes and styles used in the advertisement.

[NJA.C. 13:45A-9.2 (2)(5).]

213, Also among the unlawful practices enumerated in the Advertising Regulations is
“[t]he making of false or misleading representations of fact concerning . . . the nature of an
offering . .. .” N.JA.C. 13:45A-9.2 (a)(9).

214. Through their advertisement and offering for sale of RSC, Defendants have

engaged in the following conduct in violation of the Advertising Regulations, N.JLA.C, 13:45A-

9.2(a)(5):
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engaged in conduct in violation of the Advertising Regﬁlations, N.JA.C. 13:45A-9.2(a)(9):

a.

e

In the CHW Plan Additional Website, stating “If We Cant [sic] Fix it.
We’ll Replace it.” while setting forth, in small text at the bottom of the
webpage, that “CHW reserves the right to offer cash back in lieu of . .
replacement in the amount of CHW's actual cost (which at times may be
less than retail) to-. . . replace any covered system, component or
appliance”; '

In the CHW-AZ Additional Website, stating “If the covered item is
beyond repair, CHW will replace it!” while setting forth, in small text at
the bottom of the webpage, that “CHW reserves the right to offer cash
back in lieu of . . . replacement in the amount of CHW's actual cost (which
at times may be less than retail) to . . . replace any covered system,
component or appliance”; and

On the CHW Main Website, stating “If the covered item is beyond repair,
CHW will replace your unit with a similar or like feature model, or even
send you a check to buy a new item” while setting forth, in small text at
the bottom of the webpage, that “CHW reserves the right to offer cash

back in lieu of . . . replacement in the amount of CHW’s actual cost (which

at times may be less than retaﬂ) to . . . replace any covered system,
component or appliance”;

46/51

Through their advertisement and offering for sale of RSCs, Defendants’ have

In the CHW Commercial Advertisements, the CHW Additional Websites,
and the CHW Main Website, representing that CHW arranges for “local”
technicians fo service consumers’ claims, but having no “CHW contractor
network” technicians in some geographic areas;

In the Choice Home Warranty Commercial, representing that it arranges
for technicians to service consumers’ claims “quickly,” then failing to
arrange for technicians to service consumers’ claims in a timely fashion
(i.e. within four (4) days);

In the Choice Home Warranty Commercial, representing that CHW will
“arrange™ for technicians to service consumers’ claims, then failing to
arrange for technicians to service consumers’ claims;

In the CHW-AZ Additional Website and the CHW Main Websile,
representing that CHW will “dispatch” technicians to service consumers’
claims, then failing to dispatch technicians to service consumers’ claims;

In the CHW Main Website, representing that consumers will have a
“hassle-free relationship with the home warranties contractor network
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saving you both time and money,” when consumers had difficulty in
obtaining service from technicians (e.g. three (3) assigned technicians,
stating to a consumer they would not service the consumer’s claim
because CHW failed to pay them for prior services rendered to CHW
customers);

In the CHW Email Advertisement, CHW Commercial Advertisements,
CHW Additional Websites, and the CHW Main Website, representing that
consumers will “never pay for covered home repairs again,” then requiring

consumers to pay technicians directly and seek reimbursement from -

CHW,

In the CHW-AZ Additional Website and the CHW Main Website,
representing that it will “dispatch” a “licensed” and “insured” technician
fo service consumers’ claims, then assigning unlicensed and/or uninsured
technicians to service consumers’ claims;

In the CHW Commercial Advertisements, representing that CHW
arranges for, or that consumers will “get . . . appointments with,”
“licensed” technicians to service consumers’ claims, then assigning
‘unlicensed and/or uninsured technicians to service consumers’ claims;

In the CHW Booklet, representing that consumers “will be assigned a . ..
licensed[] and insured service fechnician,” then assigning unlicensed
and/or uninsured technicians to service consumers’ claims;

In the CHW Email Advertisement, representing that “[a} home warranty . .
. covers the repair or replacement” of home systems and appliances, then
instead of replacing home systems or appliances, requiring consumers to
accept cash “buy-outs”; '

In the Choice Home Warranty Commercial, using a graphic that states
“Repair & Replacement Coverage,” then, instead of replacing home
systems or appliances, requiring consumers to accept cash “buy-outs”;

In the Choice Home Warranty Commercial, representing that CHW will
“arrange” for technicians to “repair or replace your equipment,” then,
instead of replacing home systems or appliances, requiring consumers to
accept cash “buy-outs”;

On the CHW Main Website, representing that “If the covered item is
beyond repair, CHW will replace your unit with a similar or like feature
model, or even send you a check to buy a new item,” then requiring
consumers o accept cash “buy-outs” that are hundreds of dollars less than
the cost to replace home systems or appliances;
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n. In the CHW Booklet, under the title “Have Your Covered Item Repaired
or Replaced,” stating that CHW will determine whether a claim warrants
“replacement or possibly a claim buyout,” then requiring consumers to
accept cash “buy-outs” that are hundreds of dollars léss than the costs to
replace home systems or appliances; and

0. In the CHW Booklet, stating that “[a} home warranty provides repair or
replacement” of home systems or appliances, then, instead of replacing
home systems or appliances, requiring consumers to accept cash “buy-
outs.”
216. Each violation of the Advertising Regulations by Defendant constitutes a per se
violation of the CFFA, N.J.S.A. 56:8-2,
COUNT IV

VIOLATION OF THE CFA AND
THE ADVERTISING REGULATIONS BY MANDALAWI

217. Plaintiffs repeat and reallege the allegations contained in paragraphs 1 ﬂirough :
216 above as if more fully set forth at length here.

218. | At all relevant times, Mandalaﬁri has 5een the President and/or owner of CHW,
aﬁd has controlled, managed, directed and/or participated in the management operation of CHW,
inciuding the conduct alleged in this Complaint,

219. Mandalawi’s conduct makes him personally liable for the violations of the CFA

and the Advertising Regulations committed by CHW.,
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COUNTYV .

VIOLATION OF THE CFA AND .
THE ADVERTISING REGULATIONS BY HAKIM

220.  Plaintiffs repeat and reallege the allegations contained in paragraphs 1 througﬁ
219 above as if more fully set forth at length here. |

221. At all relevant times, Hakim has been an owner of CHW, and has controlled,
managed, directed and/or participated in the management operatjon of CHW, including the
conduct alleged in this Complaint,

222. Hakim’s conduct makes him personally liable for the violations of the CFA _ahd
the Advertising Regulations committed by CHW,

COUNT VI

VIOLATION OF THE CFA AND
THE ADVERTISING REGULATIONS BY SERUYA

223.  Plaintiffs repeat and reallege the allegations contained in paragraphs I through
222 above as if more fully set forth at length here. |

224, At least until April 2013, Seruya has been an ownér of CHW, and has controlled,
managed, directed and/or pérticipated in the management operation of CHW, including the
conduct alleged in this Complaint.

225.  Seruya’s conduct makes him personally liable for the violations of the CFA and

the Advertising Regulations committed by CHW,
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