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L Introduction
The Sun agrees that, as a matter of Nevada law, the parties” contract must be enforced as
written, according to its plain language.' The Sun also agrees that the Arbitrator was “confined

to interpreting and applying the agreement, and his award need not be enforced if it is . . .
unsupported by the agreement.”* And, finally, the Sun agrees that arbitrators exceed their powers
in violation of NRS 38.241(1) “when they address issues or make awards outside the scope of
the governing contract.”

Tellingly though, the Sun spends virtually its entire opposition manufacturing reasons

why the plain language of the 2005 JOA should not be faithfully followed. —

As often happens when plain language is ignored, this leads to an

unintended and unfair result

S

To recap: Appendix D to the 2005 JOA sets forth in precise detail how to calculate
EBITDA for purposes of determining the Sun’s “Annual Profits Payment.”—

! Plaintiff's Opposition to Defendants’ Motion to Vacate Arbitration Award (“Sun Opp.”) at 14.
2 plaintiffs Motion to Confirm Arbitration Award, In Part, And To Vacate Or, Alternatively,
Modify or Correct The Award, In Part, at 10 (citing Health Plan of Nev., Inc. v. Rainbow Medical,
LLC, 120 Nev. 689, 100 P, 3d 172 (2004).

*Id atn. 6.

4 Coblentz v. Hotel Employees & Rest. Employees Union Welfare F. und, 112 Nev. 1161, 1169,
925 P.2d 496, 500-01 (1996); Wichinsky v. Mosa, 109 Nev. 84, 89, 847 P.2d 727, 730-31 (1993).

1
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The Sun’s entire claim was obviously and necessarily manufactured. The 2005 JOA states:

“The parties intend that EBITDA be calculated in a manner consistent with the computation of
‘Retention’ as that line item appears on the profit and loss statement for Stephens Media Group

for the period ended December 31, 2004.” Ex. A, App’x D, p. 19 (emphasis added)’. The
incorporated 2004 profit and loss statement for Stephens Media Group—the Review-Journal’s

prior owner—clearly shows that the Review-Journal’s editorial and promotional expenses are

deducted from earnings in the “Retention” calculation, Ex. B. Full stop. Therefore, the Review-

Journal’s calculations complied with the contract.

Unable to argue against the

contract’s plain language or the controiling law
the Sun’s entire opposition is a confusing series of post-hoc rationales for why something different

than the specific EBITDA caiculation negotiated, and unmistakably illustrated, in the profit and

Joss statement incorporated by reference should be used.

5 References to Exhibits A-D refer to the exhibits attached to the Declaration of Michael Gayan,
which was filed concurrently with the Review-Journal’s motion. The 2005 JOA (Ex. A) and the
2004 Stephens Media profit and loss statement (Ex. B) are attached to this reply brief as well,
for the Court’s convenience.

2
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B The Court should not be fooled by the Sun’s

attemnpts to confuse a very simple issue. JEE.
I
——

A. The 2005 JOA Clearly Requires The Review-Journal’s Editorial Expenses Te Be
Deducted In The EBITDA Calculation.

There is no mystery about how the parties to the 2005 JOA mtended EBITDA to be

calculated. They wrote it in plain English in the contract:

The parties intend that EBITDA be calcniated In a manner consistent with
the computation of ‘Retention’ as that line item appears on the profit and
loss statement for Stephens Medin Group for the period ended December
31, 2004.

Ex. A, App’x D, p. 19 (emphasis added).
It 1s undisputed that the Stephens Media profit and loss statement for the period ended

December 31, 2004 showed the Review-Journal’s editorial expenses being deducted:

I

The Sun first prouses that the Stephens Media profit and loss statement was not physically
attached to the 2005 JOA, but this does not maiter. Because it was expressly referenced in the
2005 JOA, it is part of that agreement. Pentax Corp. v. Bovd, 111 Nev. 1296, 1300, 904 P.2d
1024, 1926-27 (1995). Pases Verde Gibsow Apts. LLC v. Valley Ass'n, Inc., No.

“Gayan Decl.” refers fo the Declaration of Michael Gayan, filed concurrently with the

Review-Journal’s motion.

3
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216CVO3000KJDPAL, 2018 WL 1536806, at *3 (D. Nev. Mar. 29, 2018), The Sun then
dismissively rejects the idea that the parties’ infent as to how the EBITDA should be calculated
can be gleaned from a “single sentence”—but of course it can. The “single sentence” in question
literally states the parties’ intent as to how EBITDA should be calculated. Ex. A, App’x D, p. 19
{(“The parties intend that EBITDA be calculated in a manmer consistent with the computation of
‘Retention’ as that line item appears on the profit and loss statement for Stephens Media Group
for the period ended Decemnber 31, 2004.7).

The 2005 JOA is susceptible fo only one possible reading. The parties intended that the
Review-Journal's editorial cosis would be deducted from earnings when caleulating EBITDA.
This reading is confirmed by the fact that the Sun knew for the first nine years of the agreement
that the Review-Journal was deducting its editorial costs, but it never complained. See Ex. E, 15

PA 3355:5-17, 3375:11-17

Coblentz)

2039330.%
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1. The ERITDA Formula And Section 4.2 Are Perfectly Consistent.

After accepting the Review-Joumnal’s EBITDA calculations for nine years, the Sun

It accomplished this by manufacturing a phony conflict between the

clear EBITDA formula based on the Stephens Media profit and loss statement and Section 4.2 of

the 2005 JOA, which requires the Review-Journal and Sun to each bear their own editorial costs.

x 2,142

— The Stephens Media profit and loss statement requires EBITDA fo be calculated by

subtracting expenses paid by the Review-Journal, including its editorial costs, from revenues.
Ex. A, App’x D, p. 19; Ex. B. This formula assumes that the Review-Journal is bearing its own
editorial costs, As the Review-Journal explained in its motion and the Sun does not dispute,
EBITDA is a measure of profit. Profit is revenue minus expenses. A company can only deduct

costs from EBITDA if it is bearing those costs.

— Section 4.2 was not any newer than the EBITDA formula in Appendix D.°

Both provisions were new to the 2005 JOA, a fact even the Sun must concede. Sun Opp. 8-9.

% «“ERITDA” was not a term or concept used in the 1989 Agreement. Under that Agreement, the
Sun’s 10% profits payment was based on operating profit (“Agency Revenues over Agency
Expenses™). See Gayan Decl, Ex. D, App™x D.

5
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R A opendix D expressly states the parties’ intent as to the
EBRITDA calculation and directs them to a document—the Stephens Media profit and loss
statement—ithat walks them through how to calculate EBITDA and shows, specifically, that the
Review-Tournal’s editorial costs are to be deducted from earnings. Ex. A, App’x. D, pp. 18-19;
Fx. B. Section 4.2, on the other hand, does not tell the parties anything about how to calculate
EBITDA. The word “EBITDA” does not even appear in Section 4.2. It just states that each party
must bear its own editotial costs—which, again, is entirely consistent with requiring the Review-
Journal to deduct its editorial costs when calculating EBITDA, as shown on the Stephens Media

profit and Joss statement.

First, the Sun contends that if the Review-Journal deducts its editorial costs from the
EBITDA calculation then it is somehow not “bearing” those costs. This is just not so. As
explained above, costs that a company bears are supposed to be deducted from EBITDA. in fact,
the only time it is ever appropriate for a company to deduct costs from EBITDA is when the
company itself is bearing those costs. Anything else would be accounting fraud.

Moreover, we know that the parties to the 2005 JOA did not use the phrase “bear costs”
to mean that the costs being borne could not be deducted from EBITDA. We know this because
the 2005 JOA requires the Review-Journal to bear all of the costs of operating under the JOA—
including printing costs, business expenses, capital expenditures, and so on, Ex. A, §5.1 (“All
costs, including capital expenditures, of operations under this Restated Agreement, except the
operation of the Sun’s news and editorial department, shall be borne by the Review-Journal.”)

(emphasis added). If the Sun’s interpretation of the phrase “bear costs” were correct, it would

6
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mean that no costs of any type could be deducted from EBITDA at all, because the Review-
Journal is required to “bear” all of the newspapers’ costs (except for the Sun’s editorial costs).
If this were the case, then the whole concept of EBITDA would fly out the window because
revenues without costs deducted are not EBITDA, they are just pure revenue. The fact that the
parties required the Review-Journal to “bear” ali costs, and also required an EBITDA calculation,
shows that they could not possibly have been using the phrase “bear costs” idiosyncratically to
mean that the costs being borne could not be deducted from EBITDA.

Second, the Sun argues that Section 4.2 was negotiated before Appendix D. Sun Opp.
20:11-12. If anything, this argument just confirms that the Sur’s reading of the contract is
incorrect. After all, the Sun claims that Section 4.2 reflects the parties’ intent that the Review-
Journal’s editorial costs should be ignored in the EBITDA calculation. If this were true, and if
Section 4.2 was negotiated before Appendix D, then the parties would rever have written in
Appendix D that EBITDA was to be calculated “in a manner consistent with the computation of
‘Retention’ on the profit and loss statement for Stephens Media Group for the period ended
December 31, 2004,” Ex. A, App’x D, p. 19. They would have rejected the Stephens Media profit
and loss statement as a template because that statement shows the Review-Journal’s editorial costs
being deducted. The fact that the parties first negotiated Section 4.2 and then decided 10 use a
profit and loss statement on which the Review-Journal’s editorial costs were deducted to show
how to calculaiec EBITDA proves that Section 4.2 was rof intended to prohibit the Review-
Journal’s editorial costs from being deducted from EBITDA.

Third, the Sun argues that calculating EBITDA according to the contract’s plain language
would render Section 4.2 meaningless. This is obviously wrong because, as explained above,
Section 4.2 does not say anything about how EBITDA should be calculated. Section 4.2 of the
2005 JOA establishes that the parties are to bear their own editorial costs. Ex. A, ¥ 4.2. This is

different from the 1989 Agreement, which required the Review-Journal to bear both its own
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editorial costs as well as the editorial costs of the Sun. Gavan Decl, Ex D, 4 A.1.'° That change,

therefore, necessitated that the Review-Joumal no longer deduct ke Sun’s editorial expenses.

However, that is a misquote.

10 The Sun claims that it always paid its own editorial expenses and that the 1989 Agreement
treated the parties “the same” as far as the payment of editorial expenses. That is false. The 1989
Agreement required the Review-Journal fo pay the Sun an amount for editorial and news expenses
that equaled 65% of what the Review-Journal allocated for its own editorial expenses. Gayan
Decl.,, Ex. D, TA.1. The Review-Journal paid this amount to the Sun i monthly installments,
payable on the first day of each month. Jd. (“On the first day of each month following the Effective
Date, Review Journal shall pay to Sun an amount equal to one-twelfth (1/12™) of the Sun’s annual
allocation for news and editorial expenses as herein provided.™).

: B 1t 15 black-letter law that the terms of an
unambiguous private contract mmst be enforced mrespective of the parties' subjective intent.”
Travelers Indem. Co. v. Bailey, 557 U.S. 137, 129 8. Ct. 2195, 174 L. Ed. 2d 99 (2009) (citing
Williston on Contracts),

8
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The plain language of the 2005 JOA requires editorial costs to be deducted as part of the

EBITDA calcutsion.

C. The Sun’s Arguments For Why The Court Should Ignore The Contract’s Plain
Language Have Ne Merit.

The San does not seriously dispufe that the 2005 JOA says what it says, —

—The Sun’s arguments are convoluted, and some of its points are

more in the nature of asides than fully-developed arguments—but either way they all fall apart

when confronted with actual facts.
1. The Review-Journal Is Not “Charging” The “JOA” For Its Editorial Costs.
Throughout its brief, the Sun insinuates that the Review-Journal is trying to “charge” its
editorial costs “to the joint operation.” E.g., Sun Opp. 14, 18, 19. The Sun wants to create the
impression that there is & separate JOA entity, with its own set of books, which is responsible for
paying joint expenses of the Review-Journal and Sun insert. From this false premise, the Sun then

suggests that, by deducting its editorial expenses from earnings in the EBITDA calculation, the
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Review-Journal is improperly shifting its separate costs onto the “joint operation’s EBITDA.”
E.g., Sun Opp. 12:12.

Under the 2005 JOA, there is no separate JOA entity paying expenses of the “joint
operation.” The major change in the 2005 JOA was that the Sun went from being a separate
pewspaper to being an insert in the Review-Journal. Consistent with the fact that the Sun was
being reduced to an insert in the Review-Journal, the Review-Journal itself became responsible
for all expenses of the Review-Journal and Sun insert, except for the Sun’s editorial costs. Ex. A,
5.1 (“All costs, including capital expenditures, of operations under this Restated Agreement,
except the operation of the Sun’s news and editorial department, shall be borne by the Review-
Journal.”). This is why the parties used the profit and loss statement of the Review-Journal’s
owner—which shows the Review-Journal’s expenses being deducted—as the roadmap for how

to calculate EBITDA.

The Sun s teyin to confuse the Cour., NN
B RNSN (/" 198 Agreemert, he

Sun and Review-Journal were separate newspapers, the expenses of the joint operation were
supposed to have been paid by a separate entity called the “Agency,” and the Sun was to receive
a share of the Agency’s profits, Gayan Decl,, Ex. D, Art. 2, App’x B, D.'* However, as the Sun
itself acknowledges, those “Agency” concepts wese eliminated in the 2005 JOA. See, e.g., Sun
Opp. 5:2-4, 8:11-13.

The 2005 JOA makes clear that the Sun is not receiving a share of profits from a separate
entity. Instead, the Sun’s Annual Profits Payment is an annual payment from the Review-Journal.
See Ex. A, App’x. D, p. 18. The EBITDA caiculation only comes into play because the formula
to determine the amount of the Sun’s annual payment from the Review-Journal is tied to whether

the EBITDA rises or falls. Specifically, the Sun’s payment was set at $12 million in 2005, and

12 The Sun argues in its opposition that the Review-Journal breached the 1989 Agreement because
the Agency was never actually established. However, Mr. Greenspun admitted he knew the parties
never created a separate legal entity to act as the “Agency,” and, in any event, any claimed
breaches of the 1989 Agreement were released by both parties by virtue of the “clean slate”
release in the 2005 JOA. Ex. A, § 10.13.

10
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after that the payment increascs or decreases each year by the same percentage that the EBITDA
rises or falls. Id.® Tying the Sun’s payment to the EBITDA keeps it in proportion to the Review-
Journal’s financial results. And again, the expenses to be deducted in calculating EBITDA are
shown on the Stephens Media profit and loss statement, and are all paid by the Review-Journal
and not some fictional separate entity.

In sum, when the Sun accuses the Review-Journal of charging its separate expenses to the

“joint operation,” it is trying to trick the Court Ji

These concepts simply do not exist under the 2005 JOA. There is no way to “charge” the “joint
operation” for expenses because there is no separate entity and no separate set of books. There is
no separate “JOA EBITDA”™ that differs from the EBITDA calculation the parties agreed to in the
contract, i.e., the calculation based on the Stephens Media profit and loss statement. The Review-
Journal is doing exactly what the 2005 JOA requires—it is calculating the EBITDA of all of its
print publications, and its calculations are consistent with the computation of “Retention” in the
Stephens Media profit and loss statement for the period ended December 31, 2004.

2. Basing The EBITDA Calculation On_The Stephens Media Profit And I.oss
Statement [s An Express Contractual Requirement, Not “Zombie Accounting,”

Throughout its brief, the Sun scoffs at the idea that the EBITDA calculation could possibly
be based on the 2004 Stephens Media profit and loss statement. It derides the Review-Journal for
supposedly trying to “resurrect 1989 JOA-era financial statements™ and engaging in “zombie
accounting.” K.g., Sun Opp. 16:14-15. These arguments arc strange, as they seem to assume the
Court will not read the parties’ coniract. As explained above, the 2005 JOA requires the parties
to calculate EBITDA “in a manner consistent with the computation of ‘Retention’ as that line
item appears on the profit and loss statement for Stephens Media Group for the period ended
December 31, 2004.” Ex. A, App’x DD, p. 19. This is an express contractual requirement that the

Sun’s owner and publisher, Brian Greenspuz, agreed to when he negotiated the 2005 JOA. See

Sun Opp. 18:4-8

13 Contrary to the Sun’s bare, unsupported assertion in a footnote 8, there is no basis whatsoever
for this structure to raise any “antitrust concerns.”

11
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is not some crazy idea that the Review-Journal pulled out of thin air.

As noted above, the Review-Journal’s editorial expenses were
1Y

already listed as a deduction in the 2004 Stephens Media profit and loss statement. See Ex. B.

Thus, by deducting those expenses in the EBITDA calculation, the Review-Journal was not

“adding new lines of deductions.” It was deducting the same items that were deducted in the

Stephens Media profit and loss statement,
NN

The Sun argues that using the Stephens Media profit and loss statement to calculate
EBITDA produces the “absurd result” of allowing the Review-Journal’s editorial costs to be
deducted because they appeared “above the retention line” but not the Sun’s editorial costs,
because they appeared “below the retention line.” Sun Opp. 18:16-20. No one is saying that. The
parties expressly agreed and wrote in their contract that EBITDA was to be calculated consistent
with the computation of “retention” in the Stephens Media profit and loss statement. Yes, that
statement shows the Review-Journal’s editorial costs being deducted but not the Sun’s editorial
costs. That is the entire point. The Sun’s editorial costs cannot be deducted because under Section
4.2 the Review-Journal is no longer paying the Sun’s editorial costs. Only costs the Review-
Journal pays can be deducted from EBITDA; it cannot deduct costs paid by someone else.

The Sun’s remaining complaints about using the Stephens Media profit and loss statement
are meritless and all basically reduce to the idea that the Sun now, in retrospect, wishes the parties
had selected another method for calculating EBITDA. The Sun argues that some expenses
reflected in the Stephens Media profit and loss statement no longer apply. Sun Opp. 18:20-26.
That does not matter. The JOA does not say that if the expenses stop being incurred they must be

created out of thin air. If those expenses exist, however, then they must be deducted. The Sun also

12
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claims that the 2005 JOA “expressly disaliowed” certain items listed in the Stephens Media profit
and loss statement. But in support of this proposition, the Sun only cites Sections 4.2 and 5.1.4 of
the 20035 JOA. As discussed herein, these provisions say nothing about EBITDA or Appendix D
and certainly do not “expressly disallow” certain expenses from being deducted in the EBITDA

calcuiation. The Sun mentions a fow other items it claims are also “disallowed” by the 2005

JOA—Dbut the Sun cites no contract provisions supporting this claim.—

3. The Sun Relies On Language That Only Applies To The EBITDA Calculation For
Years Prior To 2005,

Throughout its brief, the Sun fries to confuse the issues by citing a provision that it calls
“the Second Paragraph” of Appendix D to the 2005 JOA. What the Sun actually seems to be

referring to is the first clause of the first sentence of the second paragraph of Appendix D. It states:

In calculating the EBITDA (i) for any period that includes earnings prior
to April 1, 2005, such eamings shall not be reduced by any amounts that
during such period may have been otherwise been [sic] deducted from
earnings under section A.1 of Appendix A or sections B.1.16, B.1.17,
B.1.18, or B.3 of Appendix B of the 1989 Agreement . ...

Ex. A, App’x D, p. 18 (emphasis added). The Sun devotes pages and pages of its brief to arguing
that this clause requires the Review-Journal’s editorial expenses to be excluded from the EBITDA
calculation. See, e.g., Sun Opp. 8:24-28; 15:1-12.

There is a huge flaw in the Sun’s argument. This clause, on its face, is expressly limited
to “any period that includes earnings prior to April 1, 20057 Ex. A, App’x D, p. 18 (emphasis
added), IR : - .

— The years 2015 through 2018 do not include earnings prior to April 1,

2005. Thus, this provision cannot apply to the EBITDA calculations at issue here. 4

!4 This language is in the Agreement because the formula for determining the Sun’s annual profits
payment in the years following the $12 million payment in 2005 requires a comparison of the
EBITDA for the fiscal vear just ended to the prior fiscal year. Ex. A, App’x D, p. 18. Thus, when
the Sun’s payment was calculated for the first time in 2006, the EBITDA calculation would have
included earnings prior to April 1, 2005. The clause, by its clear terms, only applies to this unique
situation {pre-April 1, 2005, earnings).

i3
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The Sun argues that if the Review-Journal’s editorial costs were excluded from the
EBITDA calculation for years prior to 2005, then the parties must have intended them to be
excluded from post-2005 calculations as well. Sun Opp. 135:13-19. There are numerous flaws in
this argument, the most obvious one being that if the parties had intended the Review-Journal’s
editorial costs to be excluded from post-2003 calculations, they would have written that in the
agreement—but they did not. Instead, they expressly wrote that EBITDA was to be calculated
consistent with the computation of “Retention” in the 2004 Stephens Media profit and loss
statement. Fx. A, App’x D, p. 19. That profit and loss statement shows editorial expenses being
deducted. Ex. B. Moreover, Appendix D specifically lists additional specific costs that must be

excluded from the EBITDA calculation. The Review-Journal’s editorial costs are not on that list.

Ex. A, App’x D, p. 19. The JOA’s plain language precludes the interpretation urged by the Sun.

As explained above,
the first year of the calculation would have included earnings for periods prior to April 1, 2005,

so the special rule for those time periods would have applied. The years 2015 through 2018, which

are at issue here, are not the “first year” of the 2605 JOA.

14
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Although unclear, the gist of the Sun’s “Second Paragraph” argument appears to be that,

in retrospect, the parties should not have used the Stephens Media profit and loss statement as a
template for calculating EBITDA because it allowed different deductions than the parties had
allowed for earnings prior to April 1, 2005. But the Sun agreed to both provisions. And, to be
clear, the provisions are not inconsistent—they just set out different rules for different time
periods. The Sun’s eleventh-hour dissatisfaction with the deal that it made is not a basis to rewrite
the contract. Reno Club v. Young Inv. Co., 64 Nev. 312, 324, 182 P.2d 1011, 1016-17 (1947)
(“Courts cannot make for the parties better agreements than they themselves have been satisfied
to make or rewrite contracts because they operate harshly or inequitably as to one of the parties.”);
11 Williston on Contracts § 31:5 (4th ed.) (“ W]hen interpreting a contract, a court may not insert,
delete, or ignore contractual provisions . . . even if the resulting contract would be economically
more efficient or advantageous to one or both of the parties, or more fair or equitable, in the court's
view, than the agreement the parties were satisfied to make.”).

L

A. The 2005 JOA Clearly Requires Promotional Expenses To Be Deducted From
EBITDA.

Under the 2005 JOA, the Review-Journal's promotional expenses must be deducted from
EBITDA for the same reason that the Review-Journal’s editorial expenses must be deducted. As
explained above, the 2005 JOA contains explicit instructions on how to caleulate EBITDA: “The
parties intend that EBITDA be calculated in a2 manner consistent with the computation of
‘Retention’ as that line item appears on the profit and loss statement for Stephens Media Group

for the period ended December 31, 2004.” Ex. A, App’x D, p. 19.
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The Stephens Media profit and loss statement for the period ended December 31, 2004

shows the Review-Journal’s promotional expenses being deducted:

_ The Sun does not dispute that the profit and loss statement shows promotional expenses
being deducted. Based on the contract’s plain language, the 2005 JOA is susceptible to only one
possible reading: the parties intended that the Review-Journal’s promotional expenses would be

deducted from earnings when caleulating EBITDA.

15 At times, the Review-Journal engages in promotional activity in which some or all of the cost
is refurned in trade with the other entity or in sales of advertising to the other entify.
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B. Section 5.1.4 Does Not Say That Promotional Expenses Cannot Be Deducted
From EBTTDA.

Although the 2005 JOA clearly allows the Review-Journal to promote itself at times without
promoting the Sun as well, whether the Review-Journal can or cannot promote itself
independently is irrelevant to the EBITDA calculation. Nowhere in the 2005 JOA does it say that
if the Review-Journal engages in promotional aciivities that do not feature the Sun equally, it is
forbidden from deducting the cost of those promotions from earnings when calculating EBITDA
for the purposes of the Sun’s Annual Profits Payment. Morecover, Appendix ID specifically lists
costs that must be excluded from the EBITDA calculation. Costs for promotions that only feature
the Review-Journal are not on that list. Ex. A, App’x D, p. 19.1

At best, if the Sun believes it was damaged by not being included in equal prominence in
the Review-Journal’s promotional activities, then the Sun’s remedy was to seek damages based
on any losses it allegedly occurred by virtue of not being included in the Review-Journal’s
promotional activities—a fact the Sun impliedly concedes, having sought leave to amend its
complaint to assert precisely this damage claim. See Sun’s Proposed First Amended Complaint,

€ 190-91.

C. The Sun, Again, Tries To Confuse The Court By Conflating The 2005 JOA
And The Terminated 1989 Agreement.

16 In support of its argument that the Review-Journal should not be permitted to deduct the costs
of promotional activities that do not feature the Sun, the Sun states that under the 2005 JOA, it is
“reljant on the RJ for all promotional activity.” Sun Opp. 24:1. This is untrue. Section 5.1.4 of the
2005 JOA allows both papers to engage in independent promotional activities at their own
expense, Ex. A, §5.1.4.
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As explained above, there is no separate entity. No promotional costs are being “charged”

to the “joint operation.” The JOA does not pay for anything, cannot be “charged” for anything,
and does not have its own EBITDA because it is not a separate entity. These are concepts from
the 1989 Agreement that do not apply since that agreement was terminated and replaced by the
2005 JOA. Moreover, it makes perfect sense that the promotional activities for the Review-
Journal that do not include the Sun would still be deducted when calculating EBITDA for the
purpose of the Sun’s Annual Profits Payment. Under the formula in Appendix D, the Sun’s
Annual Profits Payment is tied to the EBITDA, rising when the EBITDA rises and falling when
the EBITDA falls. Thus, the Sun reaps the benefit of any successful promotions, whether or not
the promotions feature the Sun equally, Ex. A, App’x D. And as noted above the 2005 JOA
expressly allows the parties to engage in independent promotional activities. Ex. A, 5.1.4.

D. The Stephens Media Profit & Loss Statement I's Not “Qutdated” or a “Delusion.”
It Is The Tool The Parties Chose To Show How To Calculate EBITDA,

As it does with editorial expenses, the Sun argues that the EBITDA calculation cannot be
based on the 2004 Stephens Media profit and loss statement because it is “outdated” and using it
would be “unreasonable and impractical.” Sun Opp. 23:9-10. The Sun also argues, bizarrely, that
the Review-Journal’s reliance on the Stephens Media profit and loss statement to show how to
calculate EBITDA is a “delusion.” Sun Opp. 23:19-21.

As explained above, the 2005 JOA, on its face, requires the parties to calculate EBITDA
the same way that “Retention” is calculated in the 2004 Stephens Media profit and loss statement.

Ex. A, App’x D, p. 19. The parties chose that profit and loss statement to be the roadmap for how
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to caleufate EBITDA going forward. The 2004 profit and loss statement was not outdated in April
2005 when the 2005 JOA was entered. It was the most recent profit and loss statement available
at the time. And using it made sense, since the Review-Journal was paying all of the costs of the
Review-Journal and Sun under the 1989 Agreement, and would continue to do so under the 2005

TOA (except for the Sun’s editorial costs). As also noted above, the Sun may not be happy now

with the deal that it mmade fourteen years ago,
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As
mentioned above, the EBITDA calculation for the puipose of determining the Sun’s Annual
Profits Payment is determined by reference to the 2004 Stephens Media profit and loss statement.
Bx. A, App’x D, p. 18. Everything that is deducted on the profit and loss statement 18 properly

deducted from the EBITDA caleulation. /d.

4

. An arbitration award may be vacated as “arbitrary and capricious”

if the arbitrator’s findings are not supported by substantial evidence. Graber v. Comstock Bank,

111 Nev. 1421, 1427-28, 905 P.2d 1112, 1115-116 (1995).

The issue, however,

is not how much evidence was subunitted to the Arbitrator in total. The issue 18 whether the

evidence that was submitted justifies the Arbifrator’s ruling.

20
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— Under Nevada law, an arbitrator may not consider parol

evidence when the contract provision at issue is clear, as it is here. Kreeger, 2005 WL 8161910
at *2 (vacating arbitration award in part because the contract was “clear and explicit” and the
arbitrator “did not adequately explain the basis for . . . admitting parol evidence to vary or
contradict express terms of the contract”™); see also Klabacka v. Nelson, 133 Nev. 164, 171 (2017)
(“[w]here a written contract is clear and unambiguous on its face, extraneous evidence cannot be
introduced to explain its meaning”); Ringle v. Buwrton, 120 Nev. 82, 91 (2008)

(“The parol evidence rule does not permit the admission of evidence that would change the

contract terms when the terms of a written agreement are clear, definite, and unambiguous.”).
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Copclusion

— Again, the language of the 2005 JOA is crystal clear as to how the parties
intended EBITDA to be calculated: ' '

The parties intend that EBITDA be calculated in 3 manner consistent with the
computation of ‘Retention’ as that line item appears-on the profit.and loss - -
statement for Stephens Media Group for the period ended December 31,2004,

TEx, A, App'x D, p. 19 (emphasis added}.
The Stephens Media profit and loss statement for the period ended December 31, 2004

unmistakably shows the Review-Journal's editorial expenses and promotional expenses being

deducted in the “Retention caleulation:

The Sun’s opposition briefis nearly thirty page:s_-—

DATED this 11th day of October, 2019.

hghes Pkwy,

3800 Howard

17th Floor
Las Vegas, Nevada 894169
Attorney for Defendants and
Counterclaimants
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Certificate of Service

I hereby certify that on the 11th day of October, 2019, the foregoing DEFENDANTS’
REPLY IN SUPPORT OF MOTION TO VACATE ARBITRATION AWARD was served

on the following by Electronic Service to all parties-an the Court’s service list.

{
/s/l\\ &)/zf/ru,fi’w /f f%

o
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An employee of Kemp, Jones & C‘E)ﬂlthard,(LLP;‘g
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LAS VEGAS SUN, INC., a Nevada
corporation,
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v.

NEWS+MEDIA CAPITAL GROUP LLC, a
Delaware limited liability company; and LAS
VEGAS REVIEW-JOURNAL, INC., a
Delaware limited liability company,

Defendants.
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L INTRODUCTION

The Sun submitted to this Court volumes of testimony and documents admitted during the
Arbitration hearing to support its Motion to Confirm in Part and Vacate in Part the Arbitration
Award. But the RJ! never addresses these details in its Opposition.? Instead, the RJ offers vague
pronouncements that are inapplicable, incorrect, or misleading, or inconsistent with other positions
taken by the RJ.

The RJ also now makes an overarching request that this Court “not engage in piecemeal
review but rather vacate the Award in its entirety.” Opp’n 2. This request is unprecedented, and the
RJ offers no basis for this Court to grant it. The RJ would have this Court disregard two years of
litigation between the parties, hundreds of admitted exhibits, and eight days of hearing testimony,
and in its place adopt the RJ’s superficial arguments about what the RJ believes the 2005 JOA
means. Paradoxically, this argument is also inconsistent with the relief the RJ requested in its own
Motion to Vacate Arbitration Award, which failed to challenge let alone address other portions of
the Arbitration Award. The RJ’s continuous change in position to suit whatever it needs at the time
is not foreign to this Court.> And again, the RJ’s inconsistency, together with its vague and
erroneous arguments, are indicative of the desperate and meritless nature of the RJ’s position, a
position so tortured apparently even the RJ has difficulty articulating it or keeping it straight.

The RJ’s Opposition makes very clear that the RJ has yet to comprehend the basic
mechanics of the parties’ governing agreement (the 2005 JOA) and tenets of contract interpretation,
the fundamental accounting principles clearly applied and understood by the Arbitrator, and the
drafting parties’ historical practices and intentions. The RJ’s confusion is highlighted in its
argument that the Arbitrator’s rulings on editorial and promotional expenses “conflate” the 2005

JOA and the 1989 JOA. The RJ’s arguments ignore the plain language of the 2005 JOA.

! Defendants News+Media Capital Group LLC and Las Vegas Review-Journal, Inc., are together referred
to as the “RJ.”
2 Defendants’ News+Media Capital Group LLC and Las Vegas Review-Journal, Inc.’s Opposition to
Plaintiff’s Motion to Confirm Arbitration Award, in Part, and to Vacate or, Alternatively, Modify or Correct
the Award, in Part And Conditional Countermotion to Confirm Arbitration Award, in part, and to Vacate
the Award in Part is referred to as “Opposition.”
3 See generally P1.’s Mot. to Compel Arbitration & P1.’s Opp’n to Defs.” Mot. for R.

-2 -
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What the RJ also fails to comprehend, and what the Sun and the Arbitrator easily
understood, is that the transformation between the two agreements resulted in a change in
obligations and significant change in accounting for the joint operation EBITDA. These changes
rendered the RJ’s historical accounting practices inapplicable post-2005. Yet, as a practical matter,
the 2005 JOA cannot be interpreted without considering the 1989 JOA due to the parties’ express
references to the 1989 JOA, many provisions of which must be considered when calculating the
base-line year EBITDA under the 2005 JOA. The RJ’s lack of foundational competency in
accounting under the 2005 JOA plagues the RJ’s Opposition. The result is shallow, inconsistent,
and inaccurate arguments. The Arbitrator’s interpretations of the 2005 JOA concerning editorial
and promotional expenses are the only reasonable interpretations that harmonize the 2005 JOA.
This was understood by the Arbitrator, who is trained, licensed, and expert qualified in accounting.

Despite the Arbitrator’s undeniable accounting knowledge and proper finding that the 2005
JOA prohibits the RJ from charging its editorial and individual promotional expenses to the joint
operation, the Arbitrator erred in ruling on certain other claims and issues not based in accounting.
Specifically, the Arbitrator manifestly disregarded the law or consciously ignored the 2005 JOA,
and entered arbitrary and capricious findings on the Sun’s other claims. These erroneous portions
of the Award include where the Arbitrator improperly excluded the RJ’s individual house ads from
Section 5.1.4’s broad requirements requiring their exclusion from the joint operation EBITDA,
failed to make any ruling on the Sun’s claim for breach of the audit provision, applied an incorrect
legal standard to the Sun’s claims for tortious breach, and interpreted the 2005 JOA to not allow
for an award of attorney fees. Where the Arbitrator committed these errors, the Sun seeks to vacate
and/or modify those portions of the Award. Rather than address the Sun’s arguments, the RJ
deflects and continues to torture the language of the 2005 JOA, and overlooks governing law and
uncontroverted evidence. The RJ’s arguments are without merit. An order granting the Sun’s
Motion* is required.

11/

* Plaintiff’s Motion to Confirm Arbitration Award, in Part, and to Vacate or, Alternatively, Modify or

Correct the Award, in part is referred to herein as the “Motion.”
_3-
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II. STATEMENT OF FACTS

The RJ does not dispute the Sun’s Statement of Facts set forth in the Sun’s Motion. See
generally Opp’n 3. The RJ refers this Court to its separately-filed Motion to Vacate Arbitration
Award as an alternative, claiming that “[m]any of those facts support the Review-Journal’s
Countermotion.” /d. But the RJ has not controverted the Sun’s pointed explanation as to how
woefully inaccurate the facts in the RJ’s Motion to Vacate Arbitration Award are. See P1.’s Opp’n
to Defs.” Mot. to Vacate Arbitration Award 5-13. The Sun therefore directs this Court to, and
incorporates herein, the corrected facts set forth in the Sun’s Opposition to Defendants’ Motion to

Vacate Arbitration Award, along with the statement of fact included in the Sun’s instant Motion.

III. THE RJ’S REQUEST THAT THE AWARD BE SET ASIDE IN ITS ENTIRETY
HAS NO BASIS IN FACT OR LAW

3 in its five-sentence

Although its heading requests setting the Award aside in its “entirety,
argument the RJ broadly claims that the Arbitrator’s ruling on editorial and promotional costs
“substantially deviates” from the 2005 JOA. Opp’n 3 (incorporating its Motion to Vacate
Arbitration Award). The RJ’s defective understanding of the JOAs takes center stage when it
attempts to support this sweeping assertion in the four sentences that follow—that is, that the
Arbitrator “conflated the now-terminated 1989 JOA with the 2005 JOA and then applied terms and
concepts from the 1989 Agreement” to rewrite the 2005 JOA. See id.

As discussed in the Sun’s Opposition to Defendants’ Motion to Vacate Arbitration Award,
the Arbitrator properly found that, under the 2005 JOA, the RJ cannot charge its editorial costs and
its independent promotional costs against the joint operation EBITDA. See Pl.’s Opp’n to Defs.’
Mot. to Vacate Arbitration Award 2-10, 13-25. Lest one forget, the RJ maintains that because
Stephens Media’s 2004 Profit and Loss Statement included the Review-Journal’s editorial expenses
in its “Retention” line item, the lone “Retention Sentence” in Appendix D of the 2005 JOA

overrides every other provision in the 2005 JOA and allows the RJ to charge its editorial costs

against the joint operation EBITDA. See P1.’s Opp’n to Defs.” Mot. to Vacate Arbitration Award

3 As stated above, the RJ has not provided any basis or authority to support its request to set aside the Award

in its entirety. See generally id.
_4-
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7-9, 13-23. The fact that the RJ hypocritically accuses the Arbitrator of applying 1989 JOA
concepts to the 2005 JOA accounting is shocking, although it is simultaneously characteristic of
the RJ.

The Arbitrator did not apply the 1989 JOA accounting treatment to the 2005 JOA when
concluding that the RJ is prohibited from charging its editorial costs and individual promotional
expenses to the joint operation EBITDA. While portions of the parties editorial and promotional
costs were once allowable expenses of the joint operation under the 1989 JOA (i.e., the parties’
editorial and promotional cost “allocations” under Appendix A.1), the parties to the 2005 JOA
deliberately and substantially changed how the parties were to account for editorial and promotional
costs (among several other things). See id. Under the 2005 JOA, those RJ’s editorial costs and
independent promotional expenses are specifically described as being separate from the joint
operation, with the RJ to independently bear and subsidize those expenses. Sections 4.2 and 5.1.4,
and related provisions, of the 2005 JOA, specifically state that the RJ must bear its editorial costs
and independent promotional expenses. See id.

The Arbitrator, a CPA, understood the changes that the parties made between the 1989 JOA
and the 2005 JOA, and the accounting changes that resulted as a deliberate intention of the drafters.
Consequently, the Arbitrator accurately concluded that it would be contrary to Section 4.2 and
related provisions of the 2005 JOA for the RJ to force the Sun to “bear” or subsidize the RJ’s
editorial expenses charged against the joint operation EBITDA. See generally id. The Arbitrator
also properly concluded that expenses for promotional activities that do not mention the Sun in
equal prominence must be excluded from the joint operation EBITDA. See generally id. Unlike the
RJ, the Arbitrator understood that the 1989 JOA-era accounting was no longer applicable in the
post-2005 JOA era.

The RJ’s convoluted argument that the Arbitrator conflated the JOAs appears to be
premised on—but fails to comprehend—the fact that the Arbitrator, and the parties, are required to
consult the 1989 JOA when interpreting the 2005 JOA. The Arbitrator’s consultation of the 1989

JOA is a necessary result of the 2005 JOA’s express references to provisions of the 1989 JOA. See,

109473865.1 "S-
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e.g., 1 PA 21. The Second Paragraph of Appendix D references, by section, the previously allowed

1989 JOA expenses that are now disallowed when calculating the EBITDA:

In calculating the EBITDA (i) for any period that includes earnings prior to
April 1, 2005, such earnings shall not be reduced by any amounts that during such
period may have been otherwise been deducted from earnings under Section A.1 of
Appendix A or sections B.1.16, B.1.17. B.1.18, or B.3 of Appendix B of the 1989

Agreement.
Id. (emphasis added). Thus, not only are the drafting parties’ intentions made obvious by the

significant changes they made when entering into the 2005 JOA, including where prior expenses

provisions are now “Intentionally omitted,” but the drafters made their intentions undisputable by

cross-referencing specific 1989 JOA provisions to illustrate that those previously-allowed expenses
must be excluded from the parties’ calculation of EBITDA under the 2005 JOA. The RJ cannot
complain about the Arbitrator considering what the drafting parties demanded, and expressly
referenced, in the 2005 JOA.

Indeed, for the several reasons set forth in the Sun’s Opposition to Defendants’ Motion to
Vacate Arbitration Award, and the admitted evidence cited to therein, the Arbitrator’s findings are
correct. The Arbitrator’s reading of the 2005 JOA as precluding the RJ from charging its editorial
costs and independent promotional costs against the joint operation EBITDA is the only way to

read all of the 2005 JOA harmoniously, evidencing the accuracy of the ruling as a matter of law.

IV. THE ARBITRATOR’S RULING ON TRADE AGREEMENTS AS INDEPENDENT
PROMOTIONAL ACTIVITIES AND EXPENSES MUST BE CONFIRMED

It is undisputed that the RJ has ceased nearly all efforts to promote the Newspapers jointly.
The Arbitrator correctly found that any promotional agreements that failed to mention the Sun were
disallowed expenses that could not be charged to reduce the joint operation EBITDA. 2 PA 38.

Now having been found liable for its flagrant breaches of the 2005 JOA by improperly
charging these expenses, the RJ argues the Arbitrator must be wrong. See Opp’n 4-6. First, the RJ
argues that the Arbitrator’s finding that the RJ must rightfully pay for its independent promotional
activities is a “penalty,” while oddly boasting that “[aJwareness of the Review-Journal necessarily

creates awareness of the Sun” /d. at 4-5 (emphasis added). Second, the RJ avoids the plain language

109473865.1 -6-
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of Section 5.1.4 and argues that since trade agreements end up being, in their view, a “wash,” using
JOA assets unilaterally to benefit the RJ should be allowed for it does not harm the Sun. /d. at 5.
These arguments are meritless, as they are directly contradictory to the plain language of Section
5.1.4. The Arbitrator correctly found that the RJ must separately pay for its Sun-excluded trade
agreements pursuant to the 2005 JOA. See 2 PA 38.

The RJ’s first assertion that the Arbitrator’s finding amounts to a penalty could not be more
wrong. See Opp’n 4-5. The 2005 JOA provides the RJ shall promote both Newspapers “in equal
prominence,” and if the RJ undertakes additional promotional activities that do not feature the Sun
in equal prominence, it must do so at its “own expense.” See 1 PA 4 (emphasis added). The
Arbitrator’s interpretation of the plain language of Section 5.1.4 of the 2005 JOA cannot be deemed
a penalty where both parties agreed to each pay separately for independent promotions. Section

5.1.4 creates a mandatory prerequisite that the Sun shall be mentioned in equal prominence to the

Review-Journal in order for a promotional expense to be an allowable charge to the joint operation
EBITDA; otherwise, it must be a separate expense. See id. The damages arising from the RJ’s
failure to undertake additional promotional activities “at their own expense” is, appropriately, and
necessarily, the amount of those expenses, which is what the Arbitrator concluded. See 2 PA 40-
42. Rather than a penalty, the Arbitrator applied Section 5.1.4 to give the parties exactly what they
both bargained for under the 2005 JOA.

The fact that Section 5.1.4 does not spell out a monetary remedy for the RJ’s breach, or that
Section 5.1.4 is not an “accounting provision” in the RJ’s view, is irrelevant and incorrect. See
Opp’n 4-5. The RJ’s assertion that Section 5.1.4 was required to expressly state that the RJ’s breach
would result in money damages, or that it should have included language to make it an “accounting
provision,”® whatever the RJ considers an “accounting provision,” is unsupported by any theory in

contract law or the 2005 JOA. See Opp’n 4-5.

® While it is unclear what the RJ now believes is required for a contractual provision to be deemed an
“accounting provision.” Section 5.1.4 describes which party is burdened with an “expense” for independent
additional promotional activities, and was understood by the CPA Arbitrator and other accounting witnesses,
including the RJ’s former controller. See, e.g., P1.’s Opp’n to Defs.” Mot. to Vacate Arbitration Award 24-
35; see also id. at Ex. 1 at 268:9-269:6 (where the former RJ Controller John Perdigao testified about how

109473865.1 -7-
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Section 5.1.4 unambiguously states that the RJ must separately pay for promotional
expenses that do not mention the Sun in “equal prominence.” 1 PA 4. This provision directly
contradicts the RJ’s overarching argument that the Arbitrator’s ruling amounts to a “penalty” that
is “‘disproportionate to the damage which could have been anticipated from breach of the contract,

299

and which is agreed upon in order to enforce performance.”” See Opp’n 4 (quoting Am. Fire &
Safety, Inc. v. Cty. of N. Las Vegas, 109 Nev. 357, 360, P.2d 352, 355 (1993)). Clearly, the
foreseeable outcome of the RJ’s failure to mention the Sun in a promotion is that the RJ would have
to bear the expense independently. The parties agreed in Section 5.1.4 that the RJ would include
the Sun in equal mention in the promotion of the Newspapers, or it would be required to pay for
those expenses independently. Thus, the RJ cannot complain that its liability amounts to a
“disproportionate” and “unanticipated” “penalty” when the RJ is imposing the damage upon itself
each time it elects to exclude the Sun from its promotions, in violation of the 2005 JOA. The RJ’s
arguments are unsupported by any fact and directly contradict the clear and unambiguous directive
set forth in Section 5.1.4.

Relatedly, the RJ’s attempt to glorify the sheer volume of its independent trade agreements
to deflect from its clear breaches of Section 5.1.4, and claim that those trade agreements
“necessarily create[ ] awareness of the Sun,” Opp’n 5, in no way excuses the RJ from its obligations
under Section 5.1.4. Again, the language and requirements of Section 5.1.4 are explicit: if the RJ
fails to mention the Sun in equal prominence (or, as here, fails to mention the Sun at all), then the
RJ must bear the expense alone and not apply those expenses to reduce the joint operation EBITDA,
and therefore the Sun’s annual profit payments. The RJ failed to introduce any credible evidence
that demonstrates a benefit to the Sun (only offering its own self-aggrandizing opinions).
Irrespective of the RJ’s irrelevant personal beliefs, Section 5.1.4 states precisely what the Sun

bargained for, and to what the RJ’s predecessors agreed—a “mention of equal prominence for the

Sun.” 1 PA 4 (emphasis added). The parties did not bargain for the RJ to reduce the Sun’s profit

payments for the expenses of the RJ’s independent promotional activities so long as the RJ could,

the RJ should have set up its books with accounts for the RJ to pay separately for RJ-only promotions under
Section 5.1.4).

109473865.1
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in its own discretion, argue that the promotion somehow and in some way generates a byproduct
of Sun “awareness.” A more specious, unreasonable, and self-serving reading of Section 5.1.4 does
not exist.

To recall, in the 2005 JOA, the parties contracted for the RJ to assume all obligations to
promote the Sun, and the Sun agreed to give up the millions of dollars per year that it was receiving
under the 1989 JOA to fund the Sun’s promotional activities. Compare 1 PA 4 § 5.1.4 with 2 PA
227 (Appendix A.1 of the 1989 JOA). The previous owners of the Review-Journal had no
misunderstanding about their duty to promote the Sun and to do so in equal prominence pursuant
to Section 5.1.4. E.g., 16 PA 3622:7-23; see also id. at 3615:19-3617:11. Below is an example of a

promotional expenditure that was typical under prior ownership of the Review-Journal:

™

Special Offer To R-J Subscribers

_One Dollar.
One Year.
Two Voices.

REVIEW-JournaL = LASVEGAS SUN =

As a current subscriber we know that you had a choice. A choioe between two local
incependent newspepers, the Revicw-Journal i the momming and the L Vegas Sunin the
afternoon. As you realize the Review-Journal and the Sun often have diferet views oo
poiatics, social issues and some o we Can't even agrce on the weather.

Asa reader and subscriber we Ehink you will beneit froom seceng both sides of issues that
affect you every day.

With that in mind we woald like to offer you this opportunity to have the Las Vegas
Sun home delivered for the amazingly low price of oaly ONE DOLLAR PER YEAR.
So continue with your R-] subscription and get the Afternoon Sun Monday through
Friday for an additional $1.

7

N
Please call us at 383-0400
and 3SKTor The Sun Operator

Ex. 1. The above example of a Review-Journal promotion demonstrates the type of joint
promotional activity required under Section 5.1.4, which was a proper promotional expense to be

charged against the joint operation EBITDA. See id.; see also 2 PA 52-57. The Arbitrator correctly

109473865.1 -9-
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found that the RJ’s current promotional activities, which fail to mention the Sun at all and are in
stark contrast to the prior owners’ promotions, cannot be included as expenses of the joint
operation. The RJ’s argument that the Arbitrator’s finding amounts to a penalty cannot override
Section 5.1.4°s unequivocal mandate that the RJ promote the Sun with equal prominence, a
prerequisite before a promotional expense may be charged against the joint operation EBITDA.
Any promotion not conforming to that mandate must be paid for individually by the RJ.

Concerning the RJ’s second challenge to the Arbitrator’s finding that it must post the
revenue earned from trade agreements to the joint operation while separately expensing those costs
itself, the RJ contends that the finding violates GAAP’s matching principle.” Opp’n 5-6. According
to the RJ, since the trade is a “wash,” being neither an increase nor a decrease in joint operation
revenue, the trade has no effect on the joint operation. /d. at 5. This is absurd.

According to the RJ, it can rightfully offer JOA resources to third parties (amounting to
millions of dollars” worth of advertising in the Newspapers) in exchange for third-party promotions
(including signage, television commercials, ads in programs, honorable mentions, and tickets and
accommodations) that do not promote the Sun or are otherwise available to the Sun, but promote
only the RJ, its sister publications, or its non-JOA digital website operations—all without bearing
the expense for these promotions independently.® See id. However, the Arbitrator properly rejected
the RJ’s argument and found that such RJ-only promotional activities are expressly disallowed
under the 2005 JOA. 2 PA 40-42; 1 PA 4 § 5.1.4 (“Either the Review-Journal or Sun may undertake
additional promotional activities for their respective newspaper at their own expense.”).

Under basic accounting principles conforming with the 2005 JOA, which the Arbitrator
recognized, when the RJ enters into a trade agreement using JOA resources (newspaper
advertisements) there are two parts of the trade that must be “booked.” For example, the trade

customer (such as a baseball field/stadium) agrees to give the RJ tickets and a box for the baseball

7Tt should be noted that the RJ’s apparent understanding of accounting principles derives from the Attorney’s
Handbook of Accounting, Auditing, and Financial Reporting, § 4.04[2] (4th ed. 2017). See Defs.” Mot. to
Vacate Arbitration Award 21.

8 To be clear, there is no dispute that the RJ must book the revenues and expenses associate with a trade
agreement under GAAP; the RJ’s complaint is that the expense portion must be paid for outside of the JOA.

109473865.1 -10-
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games, and a large advertisement on its field or visual display (worth $100,000) in exchange for
ads in the Newspapers (also worth $100,000). In recording the accounting for this trade agreement,
the $100,000 advertising value in the Newspapers must be booked as revenue to the joint operation

under generally accepted accounting principles (GAAP). This is because the JOA has earned the

revenue when it publishes the ads for the third-party, e.g., when the Newspapers

But, booking the trade value as revenue to the joint operation does not change the fact that

the expenses are disallowed under the parties’ agreement. /d.

(Emphasis added)). As the second part of accounting for a trade agreement, the inquiry is where to

book the expense. If the RJ complied with Section 5.1.4 and included the mention of the Sun in
equal prominence, then the trade would be an allowed promotional activity and expense of the joint
operation, which could be charged to the joint operation EBITDA. Alternatively, if the RJ did not
promote the Sun in equal prominence as required under Section 5.1.4 (and has, for example,
promoted only itself or its separate-entity website), the RJ must “book” the expense outside of the
joint operation, i.e., pay for it separately, and not charge it to the joint operation EBITDA.

The Arbitrator correctly saw through the emptiness of the RJ’s “matching principle”

argument. There are several completely acceptable ways of handling the award under GAAP. The
1

RJ knows one way to do this extremely well.

-11 -
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Despite its proper practice for entities outside the JOA, the RJ has failed to set up its

accounting system correctly to separate out expenses that should not be charged to the joint

operation. See 2 PA 41

see also P1.’s Opp’n to Defs.” Mot. to Vacate Arbitration Award 24-

35; see also id. at Ex. 1 at 268:9-269:6

_The RJ ignores the requirements under the 2005 JOA by never promoting the Sun in
equal prominence and either obliviously or resolutely charging all expenses to the joint operation,
irrespective of whether the expenses are disallowed.’

For these reasons, the Arbitrator’s finding and conclusion that the 2005 JOA prohibits the
RJ from charging its independent promotional activity expenses to the joint operation EBITDA is

correct and should be confirmed.

V. THE LAW AND SUBSTANTIAL EVIDENCE DEMONSTRATE THE
ARBITRATOR'’S FINDINGS REGARDING HOUSE ADS MUST BE VACATED

While the Arbitrator ruled properly on the promotional activity issue, he inconsistently
applied the ruling and incorrectly carved-out from Section 5.1.4 those promotions referred to as

“house ads.” 2 PA 38, 40-41. This nonexistent exception for house ads that the Arbitrator arbitrarily

? The RJ’s additional assertion that the Arbitrator rewrote the equal prominence provision is without merit.
See Opp’n 6. At the outset, this clause was well understood by the Review-Journal’s previous owners. See
supra. Additionally, this finding is not a “rewrite.” Section 5.1.4 is clear in that the Sun must be mentioned
in equal prominence, a requirement under the 2005 JOA. 1 PA 4. The following sentence in Section 5.1.4
then states that the individual paper must bear the expense for any additional, individual promotions. /d. The
RJ’s reading flies in the face of the plain language of Section 5.1.4.

109473865.1

Page 485




One East Liberty Street, Suite 300

Reno, NV 89501-2128

L ewis Roca

ROTHGERBER CHRISTIE

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

read into Section 5.1.4 gives the RJ an unrestricted license to promote itself, alone, in the newspaper
and not bear the expense of those independent promotions. This interpretation disregards the broad,
unqualified language of Section 5.1.4, and is at odds with the Arbitrator’s correct declaration that
the RJ is prohibited from charging its independent promotional expenses against the joint operation
EBITDA. The RJ has not—and cannot—counter the Sun’s contract interpretation analysis of
Section 5.1.4 or the necessary conclusion that house ads are included Section 5.1.4 as it is written.

Compare Mot. 14-15 with Opp’n 6-15. The Arbitrator’s ruling on this issue must be vacated.

A. Whether a House Ad is Published to Fill Space in the Newspaper is Irrelevant
under Section 5.1.4

The RJ argues that house ads are “fillers” for holes in the newspaper; therefore, the
Arbitrator’s finding that house ads are not included Section 5.1.4 was correct. Opp’n 7-8. Though
house ads may sometimes be used as “fillers” in the newspaper, it is unreasonable to conclude that
house ads are not promotional advertisements under Section 5.1.4. The two are not mutually
exclusive, and a house ad being a “filler” does not affect its function as a promotional
advertisement. Besides the fact that the RJ might choose to use full pages for one house ad on
occasion, or that it might find space it needs to fill in another occasion, the RJ’s use of house ads
under either circumstance is irrelevant to the contractual obligations imposed upon the RJ by the
2005 JOA.

Applying governing rules of contract interpretation, Section 5.1.4 unambiguously provides
that “any” promotion that is used as “an advertising mechanism or to advance circulation” must
mention the Sun in equal prominence or it will be deemed an independent promotional activity of
the RJ, for which the RJ must bear the expense. 1 PA 4. Section 5.1.4’s use of the term “any” means
“all” promotional activities used as an advertising mechanism or to advance circulation. See
Diamond v. Linnecke, 87 Nev. 464, 467, 489 P.2d 93, 95 (1971).

House ads are essential promotional devices used by all newspapers. See, e.g., 11 PA 222:7-
- —
I 2 PA 47-55. Th RJ. oo, uss
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its house ads as a promotional device to advertise or advance circulation. See C291 (illustrating the
RJ’s house ads that promote the Newspapers as an advertising medium or to highlight different
sections in the Newspapers to increase circulation); see also Ex. 2. Because the RJ’s publication of
house ads are “promotional” activities under Section 5.1.4, the RJ’s house ads must comply with
the mandates of Section 5.1.4. That is, the RJ must include the Sun in equal mention, or pay for its
individual house ads separately.

Nonetheless, the RJ attempts to distinguish house ads from other promotional activities and
urges, “House Ads are not ‘promotional activities’ in the ordinary sense.” Opp’n 8 (emphasis
added). This argument contravenes the RJ’s hearing testimony, see supra, and is nonsensical
because house ads are used industrywide, including by the RIJ itself, for the precise purpose of
promotion. In fact, as used by the RJ, a major volume of its house ads appear in the main pages of
the Review-Journal, including as full-, half-, and quarter-page advertisements. See, e.g., 2 PA 78-
83; see also Ex. 2. Moreover, the RJ uses its house ads to promote itself along with its separate
website entity in the majority of its house ads. See, e.g., 2 PA 78-81, 83.

An example of a half-page house ad the RJ published in Section 2B of the Review-Journal

illustrates the falsity of the RJ’s argument that it uses house ads are mere fillers for newshole:

YOU
KEEP US | VIEW

NEVA DA'S NEIGHBORHOOD NEWS

Including ECrime Maps

Area Roadwork
#1 NEWSAND
INFORMATION . LASVEGAS
SoORCE in your REVIEW-JOURNAL
DAILY PRINT/E-EDITION Four Neighborhood Sections
READERSHIP AMONG ADULTS 18-34 Summerlin / Centennial

North / Downtown
Henderson / Southeast
l l P t 74% Southwest / Spring Valley
(NIELSEM SCARBOROUGH, RELEASE 1, 2018)
LAS VEGAS SUBSCRIBE TODAY!

g e oy A

702.383.0400 » myvricom
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2 PA 79; Ex. 2. In this half-page house ad, the RJ promotes its print and digital operations—
lvrj.com (which redirects the user to reviewjournal.com)—an entity that is outside the joint
operation. 10 PA 2031:4-2033:3. Attached as Exhibit 2 are over a dozen more examples of the RJ
publishing large house ads in the main pages of its newspaper for the specific purpose of promoting
itself and its website, or sister publications, as stand-out advertisements.

The evidence presented to the Arbitrator, and published to the world, shows that the RJ uses
house ads for promotional purposes, in a very ordinary and traditional sense. And yet, the RJ
continues to publish its promotional house ads to the exclusion of the Sun, with nothing preventing
it from publishing house ads that comply with the terms of the 2005 JOA, and promote the Sun “in
equal prominence.” Under the RJ’s proposed interpretation (and the Arbitrator’s erroneous
finding), the RJ and its digital operation, a non-party stranger to the Sun and the JOA, gets free
advertising in the Newspapers. Any other customer would have to pay the standard advertising rate
to appear in these ads, and the corresponding revenue would go to the joint operation. This
interpretation and result is a manifest abuse of discretion.

The RJ’s argument that mentioning the Sun in its house ads that promote other sections of
the Review-Journal, which occur only in the Review-Journal, is “virtually impossible” because the
Sun “has nothing to do with” those products is, once again, contrary to the plain language of Section
5.1.4. See Opp’n 13-14. Moreover, this position taken by the RJ is a new phenomenon. The Review-
Journal’s previous owners complied with this provision for more than 10 years. See 16 PA 3622:7-
23. (Indeed, if the provision that the RJ must promote the Sun was truly “impossible” it is beyond
suspect that the provision was written as it was, and that it would take the Review-Journal 14 years
to complain of this purported “impossibility””). The prior owners used to promote the Sun alongside
the RJ, in equal mention, even in classified house ads— despite that the Sun does not have its own
classified section. See, e.g., 2 PA 52-57; see also Ex. 1. Additionally, where it would be truly
“impossible” or inappropriate to include the Sun in a mention of equal prominence in any
promotion of the newspaper, the advertisement would categorically be deemed an independent

promotion, and the RJ must be pay for it separately.
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For the RJ to also argue that its promotions for a job fair or employment opportunity, and
the like, are not to advertise or advance circulation is equally meritless. See Opp’n 13. If a third
party were to publish in the newspaper a job fair or an employment opportunity, it most certainly
would be an advertisement. And if it truly is promotion for something other than the Review-
Journal, then by definition it would be deemed an additional promotional activity. The RJ is no
different from a third-party customer of the JOA, and must pay the joint operation for the fair
market value of the ad.

Section 5.1.4 requires the RJ to promote the Sun in equal prominence for all promotional
activities that either increase circulation or advertising. 1 PA 4. If the RJ does not mention the Sun
in equal prominence in its promotional activities as required under Section 5.1.4, it must separately
pay for the expense. Section 5.1.4 provides no exception for house ads, and no evidence exists to
support any finding that the house ads are not promotional activities. The plain language of Section
5.1.4 mandates the RJ to pay the joint operation the fair market value for all house ads the RJ
published that failed to mention the Sun in equal prominence. The RJ chose not to promote the Sun,
and the Arbitrator’s finding and the RJ’s claim that the RJ may use JOA resources to the exclusion

of the Sun for its house ads, of any type, contravenes the plain language of Section 5.1.4.

B. House Ads Constitute an Expense

The RJ argues that house ads, as “in house promotional ads,” “do not result in an ‘expense’”
to the joint operation, and therefore should be excluded from Section 5.1.4. See Opp’n 8-11. This
is wrong on two levels.

At the most basic level, creating and publishing house ads cost the joint operation. Graphic
designers are required to create the ads (like the one above), which costs the joint operation salary
and overhead; newspaper layout staff are required to build the pages containing the house ads, again
costing the joint operation salary and overhead; and the newspapers were required to be printed
with the house ads, costing the joint operation newsprint and ink. See, e.g., 9 PA 1898:1-9. These

costs are undisputable.
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But the expense of the RJ’s house ads to the joint operation is more than basic, raw costs of
production. The RJ’s house ads that exclude the Sun from mention in equal prominence deprives
the joint operation of any meaningful opportunity where the amount of newsprint used could have
been used for news content or paid advertising. Instead, the RJ has chosen to insert itself, and its
non-JOA digital operation, into the newspaper for free, and the joint operation is deprived of the
revenue for those promotions despite the expense to the joint operation. 8 PA 25 1658:24-1659:17,
1661:1-8, 1676:8-1677:2; 9 PA 1902:14-1904:8.

To illustrate, when the RJ elects to publish advertisements that promote only the RJ and
make no mention of the Sun, the RJ breaches Section 5.1.4. The Arbitrator properly agreed with
this. But house ads are no different—the RJ could have easily published house ads that complied
with its obligations under Section 5.1.4, but it consciously elected not to. The same is true when
the RJ published house ads promoting its digital entity, lvtj.com and reviewjournal.com, instead of
promoting the Newspapers jointly and the Sun in equal prominence. And when the RJ chooses to
promote itself, or its website (a literal third-party under the 2005 JOA), the value accruing to the
RJ’s promotions is something that must be reimbursed to the joint operation. The RJ’s digital
operation has received millions of dollars’ worth of house ads. A sampling of the Review-Journal
paper published from March 19, 2016, to March 17, 2019, that was submitted during the arbitration
hearing revealed that out of 1,306 house ads, the RJ mentioned the Sun in only 3.75% of them (for
a total of 49 mentions of the Sun only). 2 PA 48, 49. The RJ consistently mentioned its digital
operation in its house ads, even in the majority of the 49 house ads mentioning the Sun.!® See id. at
51-65. The overwhelming, and undisputed evidence presented to the Arbitrator demonstrated that
the RJ promotes itself, alongside its non-JOA, separate entity digital operation, daily, while

intentionally omitting the Sun.!!

10 Out of the RJ’s mere 49 mentions of the Sun in its 1,306 sampled house ads, the Sun was mentioned only
19 of those times without the house ad also mentioning the RJ’s website. 2 PA 51-57.

" This behavior by the RJ bears notice for an additional reason: the RJ argues that it is “impossible” to
include the Sun in equal prominence, but magically finds a way to include its non-JOA digital operations in

ads.
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8 PA 25 1658:24-1659:17, 1661:1-8, 1676:8-1677:2; 9 PA 1902:14-1904:8. By
failing to include the Sun in its house ads, the RJ becomes a third-party customer of newspaper and
the joint operation. /d. While the RJ argues that the Sun’s expert’s opinion on this issue was
“impromptu” and unsupported at the arbitration hearing, Opp’n 9-10, the RJ neglects to mention
that it never objected to, controverted, or challenged Ms. Cain’s testimony on this topic at any time
during the arbitration hearing. See generally 8 PA 1619-9 PA 1932. An opposition to a motion to
confirm an arbitration award is not a timely place to first object to the admission of evidence, or to
argue about its weight. Ms. Cain’s testimony is substantial evidence in support of the Sun’s damage
calculation for the RJ’s illegal house ads, and the RJ has waived its ability to challenge Ms. Cain’s
testimony on the basis that the opinion exceeded her report or that she was otherwise unqualified
to testify on the subject.'?

The RJ’s citation to witness testimony describing how house ads were accounted for at other
newspapers to argue that house ads do not result in an “expense” is unpersuasive. See Opp’n 8-9.
Stating the obvious, the 2005 JOA here is unique, and testimony about how other newspapers
account for house ads does not support the Arbitrator’s finding that house ads are not promotional
activities subject to Section 5.1.4 and must be paid for independently when they are individual
promotional activities. See 8 PA 1658:16-1659:17. Under this contract, the 2005 JOA, the RJ alone
bears the burden to promote both newspapers. Id. (Indeed, this is the only JOA the Sun is aware of

where one newspaper is published inside of the host paper.) Sections 5.1 and 5.1.4 of the 2005 JOA

12 In order to calculate damages for house ads that did not mention the Sun in equal prominence, two items
are needed: (1) the quantity or estimate of house ads not featuring the Sun in equal prominence; and (2) the
advertising rate from the RJ’s rate cards. Damages are easily calculated by multiplying these two inputs.
The Sun’s expert report was due March 1, 2019, see Ex. 3, but the RJ did not produce its rate card until it
March 22, 2019, and final arbitration exhibits were due April 1, 2019. See Ex. 4; Ex. 5. The RJ did not
produce the rate cards until after Ms. Cain’s expert report; yet, the RJ never challenged the Sun’s admission
of the rate cards or Ms. Cain’s testimony on this point, or her qualification as a Certified Public Accountant.
See 8 PA 1619-9 PA 1932; 7 PA 1489:1-3; 15 PA 2604:5-3607:23; 2 PA 47-85. The Sun included the
damages calculation during its closing based upon the admitted evidence and testimony. 17 PA 3889:3-
3891:19. The Sun again provided the foundational information in its post-hearing brief, without challenge
from the RJ. See 6 PA 1115-16.
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set forth the RJ’s obligation to promote the Sun. See 1 PA 3-4. These provisions were included in
the 2005 JOA as a result of the Newspapers being jointly published in a single-package yet
separately-branded product, and the RJ taking over all promotional obligations for both
Newspapers. See Pl.’s Opp’n to Defs.” Mot. to Vacate Arbitration Award 23-24. The Sun
relinquished its 40% promotional cost allocation that was provided for under the 1989 JOA—
saving the RJ millions of dollars per year—in exchange for the RJ’s commitment in Section 5.1.4
to promote the Newspapers, and the Sun in “equal prominence.”

In summary, the RJ’s argument and the Arbitrator’s finding that house ads do not result in
an “expense” to the joint operation is unsupported by the evidence. No different from its other
independent promotional activities, including activities like trade agreement that do not include an
exchange of money, or any promotion of another third-party customer, the RJ independent house
ads costs the joint operation. The RJ must be required to pay for its independent house ads under

Section 5.1.4.

C. Section 5.1.4 Encompasses All Promotional Activities, and the Arbitrator’s
Focus on the Term “Additional” to Exclude House Ads was Arbitrary and

Capricious
The RJ piggybacks on the Arbitrator’s erroneous finding

.13 Opp’n 11-13. For the reasons stated

above, supra § V(B), the Arbitrator’s finding that the RJ’s independent house ads

was reversible error. 2 PA 38, 42
(emphasis added).

The RJ and the Arbitrator misconstrued the “additional” promotional activity requirement
set forth in Section 5.1.4. Instead of addressing the plain language of the provision, the RJ tries to
carve out an exclusion to its compulsory promotion requirement by arguing that it can use JOA

assets for promotions to increase circulation or as an advertising medium that do not mention the

13 The RJ challenges the Sun’s use of the phrase “promotional materials” instead of “promotional activities,”

as if that were consequential. See Opp’n 11. It is not.
-19-
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Sun if (under the RJ’s analysis) the promotions have no “expenses.” Opp’n 12. This argument
misstates Section 5.1.4—the point is the RJ must include the Sun in these promotions, as prior
owners did. The RJ is making a choice on what type of house ad it is including, and when it does
not include the Sun in equal prominence, the RJ must pay for the ads. The Sun bargained for
inclusion in these promotions, and letting the RJ breach its promotional requirements must be
remedied.

Moreover, the RJ speciously misquotes the Arbitration Award. The Arbitrator found house
'

ads are_ 2 PA 38 (emphasis added). The Arbitrator did not

say (as the RJ contends) that “House Ads are not ‘promotional activities’ under Section 5.1.4 of the
JOA.” Opp’n 12. The Arbitrator did not make such a broad finding. Importantly, the modifier in
Section 5.1.4, “additional,” was always used by Arbitrator, and thus the Sun’s arguments regarding
the Arbitrator’s improper focus on the word “additional” as ignoring the preceding sentences in

Section 5.1.4 and renders them meaningless are meritorious. See Mot. 14-17, 16 n.9.
0000000000000 ]

. uscd i

Section 5.1.4, the Arbitrator wrongfully limited Section 5.1.4’s unqualified reference to “any”
promotional activities, and therefore, all promotional activities. It bears repeating the beginning of

Section 5.1.4 as a result:

Review-Journal shall use commercially reasonable efforts to promote the
Newspapers. Any promotion of the Review-Journal as an advertising medium or to
advance circulation shall include mention of equal prominence for the Sun. Either
the Review-Journal or Sun may undertake additional promotional activities for their
respective newspaper at their own expense.

1 PA 4 (emphases added). And, as explained above, and in the Sun’s several post-arbitration briefs
filed in this Court, no exception for house ads exists in this language. The RJ’s argument that 5.1.4
does not “encompass all promotional materials” is belied by the language in the provision. See
Galardiv. Naples Polaris, LLC, 129 Nev. 306, 309, 301 P.3d 364, 366 (2013) (describing contract
interpretation principles).

The Arbitrator’s finding is also contrary to the drafting parties’ intent, and effectively denies

the Sun its bargained-for promotional value, which reduces the Sun’s compensation under the 2005

-20 -

109473865.1

Page 493




One East Liberty Street, Suite 300

Reno, NV 89501-2128

ROTHGERBER CHRISTIE

| ewis Roca

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

JOA. To recall, Section 5.1.4 was put in place of the Sun receiving a promotional budget equaling
40% of whatever the Review-Journal would spend on promotional activities. Thus, by including
the RJ’s independent promotions as an expense of the joint operation without requiring the RJ and
its separate digital entity to pay the fair market value of those promotions effectively reduces the
value returned by the joint operation to the Sun and completely denies the Sun its specifically
bargained-for benefit that was recognized by prior owners of the Review-Journal.

While the Arbitrator correctly ruled on the broader issue (i.e., requiring an audit to
determine if promotional activities do not feature the Sun in equal prominence and in those cases
requiring separate payment by the RJ for the same), the Arbitrator did not evenly apply the ruling.
Section 5.1.4 clearly identifies allowed and disallowed promotional expenses: if the Sun is
mentioned in equal prominence, it’s an allowable promotional expense; if the Sun is not mentioned
in equal prominence, it is an “additional” promotion that must be paid for independently. Where
the RJ’s independent house ads do not mention the Sun in equal prominence, they are by definition
“additional” and the joint operation must be compensated at fair market value for these breaches of

the 2005 JOA.

D. The Arbitrator’s House Ad Ruling Failed for Other Independent Reasons

In a last ditch effort to convolute its position and repeat itself, the RJ restates arguments
previously made in its Opposition but reargues them as “independent reasons” that support the
Arbitrator’s ruling. See Opp’n 13 (repeating its arguments that it is “impossible” to promote both
newspapers, the Sun did not prove damages in the form of an expense resulting from the house ads,
and Section 5.1.4 does not provide a remedy). These arguments are without merit for the reasons
already discussed supra §§ V(A), V(B), IV. Addressing the RJ’s one outstanding argument that the
Arbitrator’s house ad ruling was correct because RJ’s independent house ads somehow “benefit”
the Sun outrageously misses the mark. See id. at 13-14. As explained above, the RJ publishes a
significant amount of house ads that are for its separate digital operation, an entity outside the JOA
and wholly unrelated to the Sun. No reasonable person would consider these ads as a “benefit” to

the Sun. More fundamentally, and already belabored, the 2005 JOA requires the RJ to promote both
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Newspapers. In exchange for giving up its promotional budget (the Sun previously received 40
percent of the RJ’s promotional budget under the 1989 JOA), the RJ agreed to promote the Sun in

equal prominence. As already mentioned, the parties did not bargain for the RJ to reduce the Sun’s

profit payments for the expenses of the RJ’s independent promotional activities so long as the RJ
could, in its own discretion, argue that the promotion somehow and in some way generates a

byproduct of Sun “awareness.” The RJ’s argument fails.

V. THE RJ’S TORTIOUS BREACHES MUST BE REMEDIED THROUGH AN
ORDER VACATING THE ARBITRATOR’S DENIAL OF THE SUN’S CLAIM
FOR TORTIOUS BREACH OF THE IMPLIED COVENANT OF GOOD FAITH

The Arbitrator’s ruling on the Sun’s tortious breach claim must be vacated and the RJ has
failed to demonstrate otherwise. Despite the Arbitrator’s other findings that demonstrate the RJ’s

tort liability, see generally 2 PA 35-46, the Arbitrator manifestly disregarded Nevada law by

I
creating his own arbitrary legal standard and summarily concluding that _

Rather than focusing on the Sun’s argument and the Arbitrator’s finding, the RJ asserts that

no special relationship exists between the parties to support any tortious breach claim, a finding not
addressed by the Arbitrator. See Opp’n 15-16; see also 2 PA 44. The RJ also argues that the
Arbitrator properly denied the Sun’s tort claims because it was not arbitrable and the Arbitrator
lacked jurisdiction to enter an award for tort damages. Opp’n 18-19. The RJ’s arguments fail, and

the Arbitrator’s finding on the Sun’s tort claims must be vacated.

A. Substantial Evidence was Admitted to Establish the Parties’ Special
Relationship

The Arbitrator was presented with clear and convincing evidence that a special relationship

exists between the parties in this case. See 2 PA at 147-150; 6 PA 1119-20. As fully briefed and
demonstrated to the Arbitrator, a special relationship exists between the RJ and Sun by sheer virtue
of the JOA itself—the RJ has all accounting and operational control. See id. The Sun is wholly
reliant on the RJ for the Sun’s Annual Profits Payments, for proper accounting practices, and to

conduct itself in a manner that effectuates the goals of the JOA. See id. The 2005 JOA’s delegation
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of significant financial control to the RJ creates the “superior-inferior power differential” between
the parties.! See K Mart Corp. v. Ponsock, 103 Nev. 39, 49, 732 P.2d 1364, 1371 (1987) (an
agreement evincing a “superior-inferior power differential” warrants tort liability), abrogated on
other grounds by Ingersoll-Rand Co. v. McClendon, 498 U.S. 133 (1990).

In addition, as a result of the 2005 JOA’s creation under the Newspaper Preservation Act,
the recognized public interest supports the finding of a special relationship between the parties.
Such a finding is consistent with federal policy allowing the Sun, a newspaper in a trusting position,
to rely on the RJ’s good faith and fair dealing for the survival of both newspapers. See 15 U.S.C. §
1801 (declaring, “the public policy of the United States to preserve the publication of the
newspapers in any city, community, or metropolitan area where a joint operating arrangement has
been heretofore entered into . . . .””). The RJ’s attempt to support the Arbitrator’s denial of the Sun’s
tortious breach claims on the basis that a special relationship does not exist fails as a matter of law.

B. The “Sophisticated-Businessman Exception” does Not Apply in this Case

The RJ’s assertion that the sophisticated-businessman exception precludes a finding of
liability, see Opp’n 16-17, is misplaced, for that exception is inapplicable here. See 2 PA 149-50;
6 PA 1119-20. The sophisticated-businessman exception is generally applicable where “agreements
have been heavily negotiated and the aggrieved party was a sophisticated businessman” and when
the sophisticated person argues that the contract is unconscionable or seeks to preclude the other
party from exercising rights under the contract. E.g., Aluevich v. Harrah’s, 99 Nev. 215, 660 P.2d
986 (1983). Unlike the cases in which the sophisticated-businessman exception applies, the Sun is

seeking to enforce the 2005 JOA. The exception does not apply here—and the Arbitrator did not

find that it did.

C. Substantial Evidence was Admitted and Demonstrates the RJ’s Tortious
Conduct

The Sun provided substantial evidence to the Arbitrator demonstrating the ubiquitous and
shameful tortious breaches by the RJ. While the RJ asserts that its significant editorial costs

increases and promotional activities were mere business decisions, this contradicts the evidence
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adduced during the arbitration hearing. See Opp’n 17-18. The RJ’s systematic tortious conduct is
succinctly exemplified in the RJ’s then-publisher Craig Moon’s directive to the Review-Journal’s
accounting department to write hundreds of thousands of dollars off as debt for the specific purpose
of making the Sun’s payment as close to zero as possible. 10 PA 2151:5-16. That instruction was
made under the RJ’s owner, Sheldon Adelson’s, stated desire to get rid of the Sun and break the
2005 JOA. 14 PA 3064:22-3065:23, 3071:10-16. The RJ eliminated the Sun’s visible presence to
the public, literally and purposefully, and in violation of the contract, even removing the Sun from
the electronic replica edition, 16 PA 3572:6-3573:6, all while choosing to omit the Sun from nearly
every single promotion. See supra (The RJ’s own expert testified that the RJ has a choice to mention
the Sun its promotional activities, but that the RJ chooses not to. 12 PA 2773:16-2674:15; 13 PA
2790:16-21.) Coinciding with these breaches, was the RJ’s outright refusals to permit and cooperate
in the Sun’s requested audit. £.g., 2 PA 86-121. Nothing as severe or pervasive ever occurred with
the Review-Journal’s previous owners. The evidence demonstrated that the RJ’s conduct was
“[g]rievous and perfidious misconduct,” as the RJ, in a superior and entrusted position, engaged in
conduct that explicitly violated the contract and the RJ lacked any reasonable contractual basis to
support its conduct. See State, Univ. & Cmty. Coll. Sys. v. Sutton, 120 Nev. 972, 989-90, 103 P.3d
8, 19-20 (2004). Because of the overwhelming, and clear and convincing evidence admitted during
the arbitration that proved the RJ perfidious and grievous misconduct, the Award must be vacated
in this regard.

D. The Sun’s Tortious Breach Claims were Properly Compelled to Arbitration

The RJ attempts to relitigate for the third time the propriety of this Court’s order compelling
the Sun’s tortious breach claims to arbitration, contending that the parties did not “agree” to
arbitrate tort claims.'* Opp’n 18-19. This argument should be rejected for the third time. Through

the Sun’s claims for tortious breach, the Sun asserted that the RJ breached its duty of good faith

' This issue was previously before this Court through the Sun’s Motion to Compel Arbitration and the RJ’s
Motion for Reconsideration. The Sun moved to compel arbitration on the arbitrable claims, which was heard
on October 24, 2018, and the RJ argued that the arbitration provision did not include tort claims. This Court
entered its order compelling arbitration on the Sun’s tortious breach of the implied covenant claim on
November 15, 2018. The RJ then moved for reconsideration, rearguing this issue, which this Court denied.
See Order (Jan. 10, 2019).
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and fair dealing under the 2005 JOA with respect to its unlawful charging of editorial expenses and
independent promotional activities to the joint operation EBITDA, and bad faith delays and
obstruction of the Sun’s audit requests (in addition to the RJ’s unilateral redesign of the Front Page,
and bad faith breach of the arbitration provision). See Compl. For the RJ’s tortious acts that related
to arbitrable claims, the Sun’s ancillary tortious breach claims were required to be arbitrated as
well. This Court was correct in finding the same, and compelling the tort claim to arbitration.

Where tort claims are inextricably tied to contract issues that are subject to an arbitration
provision, those tort claims fall within the scope of arbitration clauses as well. See, e.g., Int’l Asset
Mgmt., Inc. v. Holt, 487 F. Supp. 2d 1274, 1288 (N.D. Okla. 2007); Thomas A. Oehmke, 1
Commercial Arbitration § 24:98 (“Tort claims are arbitrable where they arise out of, and relate to
operations or activities under a contract which contains a broad arbitration clause.”). The Nevada
Supreme Court interpreted the arbitration provision in the 2005 JOA, at the RJ’s predecessor’s
insistence, and adopted the Review-Journal’s broad interpretation of the provision. The Nevada
Supreme Court concluded that any disputes concerning amounts owed to the Sun, including
accounting, contract interpretation, and information disputes bearing on the calculation of the
amounts owed to the Sun, must be arbitrated. See Mot. to Compel Arbitration (citing DR Partners
v. Las Vegas Sun, Inc., No. 68700 (Nev. May 19, 2016)).

The Sun’s claims stemming from the parties’ disputes over editorial costs, promotional
costs, and the audit concern “amounts owed to [the] Sun,” and indeed, the Sun’s tortious breach
claims would not have arisen had the RJ fully complied with the 2005 JOA in these respects, and
not breached the contract in a tortious manner. Cf. Gregory v. Electro-Mechanical Corp., 83 F.3d
382, 384 (11th Cir. 1996) (holding that the complaint itself stated that the facts constituting defaults
under the agreement were critical to the other “tort claims” and none of the tort claims would have
been brought if defendant had fully complied with the contract). Because the Sun’s tortious breach
claims are predicated on the RJ’s breaches of Section 4.2 and related provisions (editorial cost
dispute), Section 5.1.4 (promotional cost dispute), and the audit provision (audit dispute), which

involve matters already covered by the 2005 JOA’s broad arbitration provision as evaluated by the

-25-
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Nevada Supreme Court, see DR Partners, supra, the Sun’s related tortious breach claims are
similarly subject to arbitration. Irrespective of the claim for relief, any dispute over amounts owed

to the Sun is arbitrable.

VI. THE RJ’S INCONSISTENT ARGUMENT REGARDING ATTORNEY FEES
FAILS, AND AN ORDER VACATING THE ARBITRATOR’S DENIAL OF
ATTORNEY FEES IS WARRANTED

With respect to whether attorney fees should be awarded, one thing should be very clear:
The RJ argued for the award of attorney fees until the moment that the Sun became the prevailing
party in the arbitration. Only then did the RJ’s position change. The RJ should be estopped from
now arguing that attorney fees are not recoverable because of its prior, diametrically inconsistent
stance on attorney fees.

As described in the Sun’s Motion, the plain language of Appendix D provides for attorney
fees, and both the drafters of the 2005 JOA and the RJ have always interpreted it the same. See 2
PA 133-34; 3 PA 507-08; 6 PA 1124; 6 PA 1180-81; see also 17 PA 3930-32. Before the RJ lost
in arbitration, the RJ expressly prayed for an award attorney fees and costs in defense of the matter.
See Ans. to Compl. 29 (filed Dec. 14, 2018). In lieu of filing an Answering Statement in Arbitration,
the RJ submitted its Answer to the Sun’s Complaint. /d. The RJ’s request for attorney fees, along
with the Sun’s like request, was before the Arbitrator.

The parties’ joint interpretation that attorney fees were recoverable in arbitration pursuant
to the 2005 JOA is not new. All parties to the 2005 JOA have consistently interpreted the agreement
as authorizing an award of attorney fees and costs. This was undisputed by the drafting parties to
the 2005 JOA. Both the Sun’s and the Review-Journal’s prior owner’s requests for attorney fees
were pending before the arbitrator in the prior arbitration conducted in 2016. In that arbitration, at
the close of the hearing, the arbitrator stated that attorney fees were going to be awarded if he were
to render a decision:

/11
/1
/11
-6 -
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Ex. 6 at 433:6-16; see also id. at 14:19-23
]

was made, the parties settled that action.

Shortly after this statement

The RJ only now supports the Arbitrator’s erroneous interpretation that the 2005 JOA does
not allow for an award of attorney fees. The RJ should be equitably estopped from arguing
otherwise for the sole reason that its loss has now come to fruition. In re Harrison Living Tr., 121
Nev. 217, 223, 112 P.3d 1058, 1061-62 (2005) (“Equitable estoppel functions to prevent the
assertion of legal rights that in equity and good conscience should not be available due to a party’s
conduct.” (quoting Topaz Mutual Co. v. Marsh, 108 Nev. 845, 853, 839 P.2d 606, 611 (1992))).

Notwithstanding the RJ’s newfound, situational interpretation of the attorney fee provision,
common sense and logic reveal the absurdity of the RJ’s new interpretation. There is no dispute
that the RJ is in complete control over all non-editorial functions of the joint operation, which
includes total control over the Newspaper promotions, and the joint operation accounting and the
EBITDA calculation, and therefore the Sun’s profits payments. And the Sun has only two
mechanisms available to it that checks the RJ’s conduct. It may audit the RJ’s books and records
to ensure that the RJ is complying with the 2005 JOA, and it may initiate a lawsuit against the RJ.
Therefore, when the R1J fails to participate and cooperate in the Sun’s requested audit, or refuses to

abide by the plain meaning of the 2005 JOA and abuses the Sun through its unreasonable and

-27 -
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oppressive conduct, the Sun is required to sue the RJ. The Sun is then forced to incur millions of
dollars in legal fees.

As stated in the Sun’s Motion, for years the Sun has been litigating these issues with the RJ,
while the RJ has delayed, hindered, and obstructed the Sun’s rights and attempts to enforce its rights
under the 2005 JOA. It is implausible and absurd to interpret the fee provision in the 2005 JOA to
disallow an attorney fee award where the Sun prevails in these actions. The result of this
interpretation: the Sun is required to lose money in order to enforce its rights under the contract,
and suffer a loss even when successful in doing so. Mot. 27. In other words, RJ could use its near-
complete control over the joint operation and financial power to breach the 2005 JOA, where the
Sun’s limited recourse still causes the Sun to suffer additional financial harm. See id. Such a result
defies the 2005 JOA and the parties’ expressed intentions. The JOA must be given a reasonable
meaning, and the Arbitrator was required to “endeavor to give a construction most equitable to the
parties and which will not give one of them an unfair or unreasonable advantage over the other.”!?
See, e.g., 11 Williston on Contracts § 32:11 (4th ed); Canton Ins. Office v. Woodside, 90 F. 301,
303-04 (9th Cir. 2019).

The RJ cannot reconcile the absurdity and harsh result stemming from its ever-changing
argument that attorney fees are not recoverable in arbitration when it is convenient for the RJ. The
Arbitrator’s finding that the 2005 JOA does not authorize an award of attorney fees must be vacated
as a result.

VII. THE OMITTED AUDIT BREACH FINDING MUST BE VACATED

The RJ incorrectly argues that the Sun did not seek audit-related relief. Opp’n 21. In its
Complaint, the Sun requested and prayed for such relief. See, e.g., Compl. 99 201-11 (Apr. 10,
2018). Following hearings on the Sun’s Motion to Compel Arbitration and the RJ’s subsequent
Motion for Reconsideration, the claims compelled to arbitration included the Sun’s Sixth Claim for

Relief (Breach of Contract-Audit). See, e.g., Order (Jan. 15, 2019). The Arbitration Award itself

!5 The parties’ previously proffered interpretation of the attorney fee provision is fair to both parties of the
2005 JOA, as it incentivizes the RJ to comply with the terms of the JOA and allows the RJ to recover its

fees where the RJ prevails.
-28-
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provides

2 PA 36.

In line with the Sun’s requested relief, the Arbitrator heard evidence regarding this claim.
The Sun’s COO testified about the Sun’s frequent and repeated attempts to audit the books and
records as permitted under the 2005 JOA. 16 PA 3577-3579:22. For example, Mr. Cauthorn
described how the RJ delayed, hindered, and refused the Sun’s audit requests. See id. In closing,
the Sun described how the Sun has been damaged by the RJ’s breaches. 17 PA 3892. The Sun
addressed its requested relief in its post-hearing brief. See 6 PA 1118.

The Sun’s request for an order vacating or correcting or modifying the Award on this issue
is not an untimely request to modify or correct the Arbitrator’s ruling, as the RJ claims. See Opp’n
21. The Sun’s request to this Court seeks to correct substantive errors, not simply modification or
corrections that are allowed under the AAA rules or NRS Chapter 38. The American Arbitration
Association Commercial Rule R-50 is limited and pertains only to those minor errors in the award,
which strictly consist of “clerical, typographical, or computational errors.”'® Nevada’s statutes
reiterate the same. See NRS 38.242(1) (entitled, “Modification or correction of award,” and
providing that the court shall modify or correct the award if there was “an evidence mathematical
miscalculation or an evident mistake in the description of a person, thing or property referred to in
the award,” the arbitrator “made an award on a claim not submitted to the arbitrator,” or the award
is “imperfect in a matter of form not affecting the merits of the decision on the claims submitted”).
The Arbitrator’s error in providing factual findings indicative of the RJ’s breach of the audit
provision, but failing to rule on the Sun’s claim for breach of contract, exceeds the types of

corrections properly submitted through a motion to modify or correct the award.

'S Available at https://www.adr.org/sites/default/files/Commercial%20Rules.pdf (last visited Oct. 11,2019).
-29 .
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VIII. THE RJ’S CONDITIONAL COUNTERMOTION LACKS MERIT

The RJ’s conditional countermotion asking for alternative relief is inconsistent with its
Motion to Vacate Arbitration Award and its opposition here. E.g., compare Opp’n 22 with Defs.’
Mot. to Vacate Arbitration Award. The Sun disagrees with the RJ’s request, and to the extent this
Court considers the RJ’s conclusory countermotion, the Sun incorporates its arguments made above
and those made in the Sun’s Opposition to Defendants’ Motion to Vacate Arbitration Award.
IX. CONCLUSION

For the reasons stated above and as set forth its Motion, the Sun asks this Court to confirm
the Arbitration Award, in part, and vacate the Arbitration Award, in part.

DATED this 11th day of October, 2019.
LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ E. Leif Reid
E. LEIF REID, Bar No. 5750
KRISTEN L. MARTINI, Bar No. 11272
NICOLE SCOTT, Bar No. 13757
One East Liberty Street, Suite 300
Reno, NV 89501-2128

JAMES J. PISANELLLI, EsQ., BAR No. 4027
TODD L. BICE, EsqQ., BAR No0. 4534
JORDAN T. SMITH, EsQ., BAR No. 12097
PISANELLI BICE PLLC

400 South 7™ Street, Suite 300

Las Vegas, Nevada 89101

Attorneys for Plaintiff
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DECLARATION OF E. LEIF REID
IN SUPPORT OF PLAINTIFF’S REPLY TO DEFENDANTS’ NEWS+MEDIA CAPITAL
GROUP LLC AND LAS VEGAS REVIEW JOURNAL, INC.’S OPPOSITION TO
PLAINTIFE’S MOTION TO CONFIRM ARBITRATION AWARD, IN PART, AND TO
VACATE OR, ALTERNATIVELY, MODIFY OR CORRECT THE AWARD, IN PART
AND DEFENDANTS’ CONDITIONAL COUNTERMOTION TO CONFIRM
ARBITRATION AWARD. IN PART, AND TO VACATE THE AWARD, IN PART

I, E. LEIF REID, declare under penalty of perjury and based on personal knowledge that:

1. I am an attorney at Lewis Roca Rothgerber Christie LLP, and am counsel of record
for Plaintiff Las Vegas Sun, Inc. (the “Sun”). This declaration is filed in support of the Sun’s Reply
to Defendants’ News+Media Capital Group LLC and Las Vegas Review Journal, Inc.’s Opposition
to Plaintiff’s Motion to Confirm Arbitration Award, in part, and to Vacate or, Alternatively, Modify
or Correct the Award, in part and Defendants’ Conditional Countermotion to Confirm Arbitration
Award, in part, and to Vacate the Award, in part (“Reply”). I have personal knowledge of the
matters discussed herein and if called upon to do so, I am able to competently testify as to all of
these matters.

2. Attached as Exhibit 1 to the Sun’s Reply is a true and correct copy of a circular ad
published by the Las Vegas Review-Journal.

3. Attached as Exhibit 2 to the Sun’s Reply are true and correct copies of examples of
large house ads published by the Las Vegas Review-Journal.

4. Attached as Exhibit 3 to the Sun’s Reply is a true and correct copy of email
correspondence dated February 26, 2019, from Lance Tanaka confirming discovery deadlines, and
is filed concurrently under seal.

5. Attached as Exhibit 4 to the Sun’s Reply is a true and correct copy of email
correspondence dated March 22, 2019, from Douglass Mitchell transmitting “RJ Production 08,”
and is filed concurrently under seal.

6. Attached as Exhibit 5 to the Sun’s Reply is a true and correct copy of the American
Arbitration Association Preliminary Hearing Record and Order March 26, 2019, and is filed

concurrently under seal.
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7. Attached as Exhibit 6 to the Sun’s Reply is a true and correct copy of excerpts from

the October 4, 2016, Transcript of Proceedings, Volume 2, in AAA Case No. 01-16-0001-9187,

and is filed concurrently under seal.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 11th day of October, 2019.
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/s/ E. Leif Reid
E. Leif Reid, Esq.
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CERTIFICATE OF SERVICE

Pursuant to Nevada Rule of Civil Procedure 5(b), I certify that [ am an employee of
LEWIS ROCA ROTHGERBER CHRISTIE LLP, and that on this date, I caused the foregoing
PLAINTIFF’S REPLY TO DEFENDANTS’ NEWS+MEDIA CAPITAL GROUP LLC
AND LAS VEGAS REVIEW JOURNAL, INC.’S OPPOSITION TO PLAINTIFF’S
MOTION TO CONFIRM ARBITRATION AWARD, IN PART, AND TO VACATE OR,
ALTERNATIVELY, MODIFY OR CORRECT THE AWARD, IN PART AND
DEFENDANTS’ CONDITIONAL COUNTERMOTION TO CONFIRM ARBITRATION
AWARD, IN PART, AND TO VACATE THE AWARD, IN PART [REDACTED] to be
served by electronically filing the foregoing with the Odyssey electronic filing system, which

will send notice of electronic filing to the following:

Steve Morris, Esq., SBN 1543 J. Randall Jones, Esq., SBN 1927

Akke Levin, Esq., SBN 9102 Michael J. Gayan, Esq., SBN 11135
MORRIS LAW GROUP Monah Kaveh, Esq., SBN 11825

411 E. Bonneville Ave., Ste. 360 KEMP, JONES & COULTHARD, LLP
Las Vegas, Nevada 89101 3880 Howard Hughes Parkway, 17" Floor

Las Vegas, Nevada 89169

Richard L. Stone

David R. Singer

Amy M. Gallegos

JENNER & BLOCK LLP

633 West 5™ Street, Suite 3600
Los Angeles, California 90071

DATED this 11th day of October, 2019.
/s/ Autumn D. McDannald

Employee of Lewis Roca Rothgerber Christie LLP
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EXHIBIT LIST

EXHIBIT DESCRIPTION NO. OF
NO. PAGES
1 Circular Ad published by Las Vegas Review-Journal 1
2 Examples of large house ads published by Las Vegas Review- 19
Journal

3 Email correspondence dated February 26, 2019, confirming )
discovery deadlines (FILED UNDER SEAL)

4 Email correspondence dated March 22, 2019, transmitting “RJ )
Production 08” (FILED UNDER SEAL)

5 American Arbitration Association Preliminary Hearing Record )
and Order March 26, 2019 (FILED UNDER SEAL)

6 Excerpts from October 4, 2016, Transcript of Proceedings,
Volume 2, AAA Case No. 01-16-0001-9187 (FILED UNDER 12
SEAL)
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The 2005 JOA expressly replaced the 1989 JOA in its entirety after the Transition Date,
see Mot., Ex. A (2005 JOA) at § 5.1 and Appendix D, but the Sun defends the Arbitrator’s
undeniable and inexplicable comingling of these two separate contracts. See e.g., Sun Reply at
5:24-27; see also Mot., Ex. C (Award) at 5, 7, 10-11." The Sun does this because it used
inadmissible parol evidence to confuse the Arbitrator into ignoring the plain, unambiguous
language of 2005 JOA, a fully integrated contract,” and now expects this Court to do the same
thing—a regrettable result that would violate binding Nevada law.

During the arbitration and now in its papers filed with this Court, the Sun makes
repeated references to a JOA-specific EBITDA. See Sun Reply at 3:3, 3:18, 4:21, 4:26, 5:6,
5:19, 5:21, 6:10, 6:16, 6:22, 7:13-14, 8:20, 9:27, 10:5, 11:14, 11:17, 12:18, 13:4-5, 25:2,
27:22-23. No such thing exists. The 2005 JOA does not require, involve, or even mention
keeping separate accounting or making separate calculations for the joint operation—a concept
found in the 1989 JOA and abandoned by the parties in 2005. Under the 2005 JOA, the Review-
Journal’s EBITDA is the exclusive basis for calculating the Sun’s profit payment. See Mot.,
Ex. A (2005 JOA) at Appendix D. The Sun misused this contractual relic (i.e., separate books
and EBITDA) during the arbitration and obviously confused the Arbitrator on this key issue—a
mistake that permeates the entirety of the erroneous Award. See, e.g., Mot., Ex. C (Award) at 5,
7,10-11.

The parties’ chosen contractual description of the EBITDA calculation could not be any
clearer: it must follow the method used in the Stephens Media 2004 P&L statement. See Mot.,
Ex. A (2005 JOA) at Appendix D. That agreed-upon EBITDA calculation, which the Sun
accepted for nine (9) years without complaint, includes deductions of the Review-Journal’s
editorial and promotional expenses. See Mot., Ex. B (P&L) at 2. Critically, that calculation is

not impacted by the JOA sections that address the parties’ editorial and promotional expenses—

! The Arbitrator made repeated references to the books, EBITDA, revenues, and expenses “of
the JOA.” The 2005 JOA requires none of those things.

2 When parties intentionally reduce their agreement to writing in a way that shows consideration
of the legal ramifications, Nevada law conclusively presumes the entire agreement is contained
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neither of which remotely discusses, references, or concerns the EBITDA calculation. See Mot.,
Ex. A (2005 JOA) at §§ 4.2, 5.1.4. That being the case, the Arbitrator had no authority to
“harmonize the 2005 JOA” by rewriting the parties’ crystal-clear, heavily negotiated, and
agreed-to EBITDA calculation—an act that created new contractual obligations out of thin air.
Sun Reply at 3:9-10. Nevada law plainly precludes the Arbitrator from doing what he did on
these key issues, which if allowed to stand could pervert the parties’ contract for the next 20
years. The Arbitrator’s decision to exceed his authority under the 2005 JOA and Nevada law
requires an order vacating the Award in its entirety.

At a minimum, the Court should vacate the Arbitrator’s decisions related to (1) editorial
expenses, (2) promotional expenses, and (3) the blue-penciled audit terms, because they flatly
contradict the 2005 JOA’s plain language and run counter to Nevada law and the substantial
evidence. See Review-Journal Opp., filed September 30, 2019, Section III1.B. Despite filing
briefs that total nearly 100 pages, the Sun provides no lawful justification for the Arbitrator’s
deviation from the unambiguous contractual language on these key issues.

If the Court decides to salvage any part of the Award, it should confirm the Arbitrator’s
rulings that find ample support in the 2005 JOA, Nevada law, and the substantial evidence,
specifically those: (1) excluding House Ads from promotional activities under the JOA; (2)
determining the Review-Journal’s conduct under the JOA was not a tortious breach of the
implied covenant of good faith and fair dealing; (3) limiting relief on the Sun’s audit claim to
specific performance; and (4) finding the parties may not recover attorney’s fees and litigation
costs under the 2005 JOA. See Review-Journal Opp., filed September 30, 2019, Section III.C.
/11

/11

11/

in the writing. See Brunzell v. Woodbury, 85 Nev. 29, 33, 449 P.2d 158, 160 (1969).
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KEMP, JONES & COULTHARD, LLP

Seventeenth Floor
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(702) 385-6000 « Fax (702) 385-6001
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DATED this 14th day of October, 2019.

KEMP, JONES & COULTHARD, LLP

/s/ Michael Gayan

J. Randall Jones, Esq., (#1927)

Michael J. Gayan, Esq. (#11135)

Mona Kaveh, Esq. (#11825)

3800 Howard Hughes Parkway, 17th Floor
Las Vegas, Nevada 89169

Richard L. Stone, Esq. (pro hac vice)
David R. Singer, Esq. (pro hac vice)
Amy M. Gallegos, Esq. (pro hac vice)
JENNER & BLOCK

633 West 5th Street, Suite 3600

Los Angeles, CA 90071-2054

Attorneys for Defendants

CERTIFICATE OF SERVICE

I hereby certify that on the 14th day of October, 2019, I served a true and correct copy of
the foregoing REPLY IN SUPPORT OF DEFENDANTS NEWS+MEDIA CAPITAL
GROUP LLC AND LAS VEGAS REVIEW-JOURNAL, INC.’S CONDITIONAL
COUNTERMOTION TO CONFIRM ARBITRATION AWARD, IN PART, AND TO
VACATE THE AWARD, IN PART via the Court’s electronic filing system only, pursuant to
the Nevada Electronic Filing and Conversion Rules, Administrative Order 14-2, to all parties

currently on the electronic service list.

/s/ Pamela Montgomery
An Employee of Kemp, Jones & Coulthard, LLP
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A-18-772591-B DISTRICT COURT
CLARK COUNTY, NEVADA

Other Business Court Matters COURT MINUTES October 22, 2019
A-18-772591-B Las Vegas Sun Inc, Plaintiff(s)
\lils;ws+Media Capital Group LLC, Defendant(s)
October 22, 2019 01:30 PM  All Pending Motions
HEARD BY: Williams, Timothy C. COURTROOM: RJC Courtroom 03H
COURT CLERK: Darling, Christopher
RECORDER:

REPORTER: Isom, Peggy
PARTIES PRESENT:

James J Pisanelli Attorney for Counter Defendant, Plaintiff
Jon Randall Jones Attorney for Counter Claimant, Defendant
Jordan T. Smith, ESQ Attorney for Counter Defendant, Plaintiff
Kristen L. Martini Attorney for Counter Defendant, Plaintiff
Leif Reid Attorney for Counter Defendant, Plaintiff
Michael J Gayan Attorney for Counter Claimant, Defendant
Nicole Scott Attorney for Counter Defendant, Plaintiff
Richard L. Stone Attorney for Counter Claimant, Defendant

JOURNAL ENTRIES

APPEARANCES CONTINUED: Benjamin Lipman, Esq. present as General Counsel for Deft.
Las Vegas Review-Journal.

PLAINTIFF'S MOTION TO CONFIRM ARBITRATION AWARD, IN PART, AND TO VACATE
OR, ALTERNATIVELY, MODIFY OR CORRECT THE AWARD, IN PART...DEFENDANTS'
MOTION TO VACATE ARBITRATION AWARD

Argument by Mr. Reid. CONFERENCE AT BENCH. Arguments by Mr. Reid and Mr. Jones.
Mr. Jones provided document for Court's review. Colloquy regarding scheduling other pending
matters from today. As to the Arbitration Motions, Court stated will issue decision after review
of issues regarding exceeding powers, common law, sufficient evidence, and manifest
disregard. COURT ORDERED, outstanding pending matters from today CONTINUED.

CONTINUED TO: 10/31/19 1:00 PM PLAINTIFF'S MOTION FOR LEAVE TO FILE
DOCUMENTS UNDER SEAL AS TO MOTION TO CONFIRM ARBITRATION AWARD, IN
PART, AND TO VACATE OR, ALTERNATIVELY, MODIFY OR CORRECT THE
AWARD...DEFENDANTS' MOTION FOR LEAVE TO FILE DOCUMENTS UNDER SEAL AS
TO MOTION TO VACATE...PLAINTIFF'S MOTION FOR LEAVE TO FILE DOCUMENTS
UNDER SEAL AS TO OPPOSITION TO DEFENDANTS' MOTION FOR LEAVE TO AMEND
ANSWER AND ASSERT COUNTERCLAIM...PLAINTIFF'S MOTION TO COMPEL
PRODUCTION OF DOCUMENTS...STATUS CHECK: EXPEDITED DISCOVERY AND
APPLICABILITY OF ASSERTED PRIVILEGES

Printed Date: 10/23/2019 Page 1 of 1 Minutes Date: October 22, 2019
Prepared by: Christopher Darling
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