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IN THE SUPREME COURT OF THE STATE OF NEVADA

AARON M. MORGAN, individually,

Appellant,

vs.

DAVID E. LUJAN, individually; and
HARVEST MANAGEMENT SUB
LLC, a foreign limited-liability
company,

Respondents.

Supreme Court No. 77753

District Court No. A-15-718679-C

RESPONDENT HARVEST
MANAGEMENT SUB LLC’S
MOTION TO DISMISS APPEAL
AS PREMATURE

DENNIS L. KENNEDY
Nevada Bar No. 1462
SARAH E. HARMON
Nevada Bar No. 8106
JOSHUA P. GILMORE
Nevada Bar No. 11576
ANDREAM. CHAMPION
Nevada Bar No. 13461
BAILEY KENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
SHarmon@BaileyKennedy.com
JGilmore@BaileyKennedy.com
AChampion@BaileyKennedy.com

Attorneys for Respondent
HARVEST MANAGEMENT SUB LLC

Electronically Filed
Jan 23 2019 03:08 p.m.
Elizabeth A. Brown
Clerk of Supreme Court

Docket 77753   Document 2019-03641
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RESPONDENT HARVEST MANAGEMENT SUB LLC’S
MOTION TO DISMISS APPEAL AS PREMATURE

Respondent Harvest Management Sub LLC (“Harvest”), by and through

its attorneys, the law firm of Bailey Kennedy, hereby moves to dismiss the

Notice of Appeal filed by Appellant Aaron M. Morgan (“Mr. Morgan”) on

December 18, 2018. Mr. Morgan’s Notice of Appeal is premature, as the

district court has not yet entered a final judgment in the underlying action.

Specifically, Mr. Morgan’s claim against Harvest remains pending, subject to

the district court’s resolution of Harvest’s Motion for Entry of Judgment,

which is scheduled to be heard in chambers on January 25, 2019. Moreover,

Mr. Morgan did not seek Nevada Rule of Civil Procedure 54(b) certification

for the order or judgment appealed from. As such, this Court lacks jurisdiction

over the appeal.

DATED this 23rd day of January, 2019.

BAILEY KENNEDY

By: /s/ Dennis L. Kennedy______
DENNIS L. KENNEDY
SARAH E. HARMON
JOSHUA P. GILMORE
ANDREAM. CHAMPION

Attorneys for Respondent
HARVEST MANAGEMENT SUB
LLC
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MEMORANDUM OF POINTS AND AUTHORITIES

I. STATEMENT OF FACTS

On May 20, 2015, Mr. Morgan filed a Complaint against Harvest and

Respondent David E. Lujan (“Mr. Lujan”). (Ex. 1.1) Mr. Morgan alleged

claims for negligence and negligence per se against Mr. Lujan, and a claim for

negligent entrustment against Harvest.2 (Ex. 1, at 3:1-4:12.) In April 2018,

this underlying case was tried to a jury, and the only claims presented to the

jury for determination were the claims of negligence and negligence per se

alleged against Mr. Lujan. (Ex. 2.3)

On July 30, 2018, Mr. Morgan filed a Motion for Entry of Judgment

seeking to have the district court enter the jury’s verdict against Harvest,

despite the fact that no claim for relief against Harvest was proven at trial or

presented

/ / /

1 A true and correct copy of the Complaint (May 20, 2015), filed in the underlying action, is attached

hereto as Exhibit 1.

2 The claim against Harvest is erroneously titled “vicarious liability/respondeat superior,” but it is

clearly a claim for negligent entrustment.

3 A true and correct copy of the Special Verdict (Apr. 9, 2018), filed in the underlying action, is

attached hereto as Exhibit 2.
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to the jury for determination. (Ex. 34; Ex. 4.5) On November 28, 2018, the

district court denied Mr. Morgan’s Motion, holding that the failure to include

the claim against Harvest in the Special Verdict form was not a “clerical error,”

that no claim against Harvest had been presented to the jury for determination,

and that a judgment could not be entered against Harvest based on the jury’s

verdict. (Ex. 56; Ex. 6,7 at 9:8-20.) Further, when Harvest sought clarification

whether the judgment against Mr. Lujan would also dismiss all claims alleged

against Harvest, the district court explicitly instructed Harvest that it would

have to file a motion seeking such relief. (Ex. 6, at 9:18-10:8.)

On December 17, 2018, Mr. Morgan filed a Judgment Upon the Jury

Verdict against Mr. Lujan. (Ex. 7.8) This judgment has not yet been entered

by the district court.

4 A true and correct copy of Plaintiff’s Motion for Entry of Judgment (July 30, 2018), filed in the

underlying action, is attached hereto as Exhibit 3. The exhibits to this motion have been omitted in the interest

of judicial economy and efficiency.

5 A true and correct copy of Defendant Harvest Management Sub LLC’s Opposition to Plaintiff’s

Motion for Entry of Judgment (Aug. 16, 2018), filed in the underlying action, is attached hereto as Exhibit 4.

The exhibits to this motion have been omitted in the interest of judicial economy and efficiency.

6 A true and correct copy of the Notice of Entry of Order on Plaintiff’s Motion for Entry of Judgment

(Nov. 28, 2018), filed in the underlying action, is attached hereto as Exhibit 5.

7 A true and correct copy of excerpts from the Transcript of the Hearing on Plaintiff’s Motion for Entry

of Judgment (Jan. 18, 2019), is attached as Exhibit 6.

8 A true and correct copy of the Judgment Upon the Jury Verdict (Dec. 17, 2018), filed in the underlying

action, is attached as Exhibit 7.
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On December 18, 2018, Mr. Morgan filed a Notice of Appeal from the

November 28, 2018 Notice of Entry of Order Denying Plaintiff’s Motion for

Entry of Judgment and from the December 17, 2018 Judgment Upon the Jury

Verdict. (Ex. 8.9)

On December 21, 2018, Harvest filed a Motion for Entry of Judgment

against Mr. Morgan as to the claim for relief that it seemingly abandoned

and/or failed to prove at trial. (Ex. 9.10) This motion is fully briefed and

scheduled to be heard, in chambers, on January 25, 2019.

Mr. Morgan has not yet filed a Docketing Statement establishing this

court’s jurisdiction for the appeal. The Docketing Statement was originally

scheduled to be filed on January 16, 2019, but Mr. Morgan requested and was

granted an extension until January 30, 2019.

/ / /

/ / /

9 A true and correct copy of the Notice of Appeal (Dec. 18, 2018), filed in the underlying action, is

attached as Exhibit 8.

10 A true and correct copy of Defendant Harvest Management Sub LLC’s Motion for Entry of Judgment

(Dec. 21, 2018), filed in the underlying action, is attached as Exhibit 9. The exhibits to the motion have been

omitted in the interest of judicial economy and efficiency.
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II. ARGUMENT

Nevada Rule of Appellate Procedure 3A sets forth the judgments and

orders from which a party may appeal. An order denying entry of judgment is

not an appealable order under the Rules, and only final judgments (or

interlocutory judgments in certain real property actions) are appealable. NRAP

3A(b)(1).

It is well-settled that “when multiple parties are involved in an action, a

judgment is not final unless the rights and liabilities of all parties are

adjudicated.” Rae v. All Am. Life & Cas. Co., 95 Nev. 920, 922, 605 P.2d 196,

197 (1979); see also Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 416,

417 (2000) (“[A] final judgment is one that disposes of all issues presented in

the case, and leaves nothing for the future consideration of the court, except for

post-judgment issues such as attorney’s fees and costs.”). When a judgment

disposes of less than all of the claims against all of the parties, a party must

seek certification of the judgment as final pursuant to Nevada Rule of Civil

Procedure 54(b) before it can file an appeal from the judgment. “In the

absence of such determination and direction, any order or other form of
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decision, however designated, which adjudicates the rights and liabilities of

fewer than all the parties shall not terminate the action as to any of the parties

. . . .” NRCP 54(b) (emphasis added).

Here, neither the Order Denying Plaintiff’s Motion for Entry of

Judgment (“Order”) nor the Judgment Upon Jury Verdict (“Judgment”),

individually or considered together, constitutes a final judgment. Neither the

Order nor the Judgment disposes of all of the claims in the case. Mr. Morgan’s

claim against Harvest remains unresolved and is the subject of a pending

Motion for Entry of Judgment in the district court. The district court clearly

informed the Parties in November 2018, before Mr. Morgan filed his Notice of

Appeal, that his claim against Harvest remained unresolved by the jury’s

verdict and that additional motions were necessary for its resolution. Mr.

Morgan failed to seek Rule 54(b) certification for either the Order or the

Judgment prior to filing his Notice of Appeal. Therefore, Mr. Morgan’s appeal

is premature and this Court lacks jurisdiction to hear the appeal.

/ / /

/ / /
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II. CONCLUSION

For the foregoing reasons, Mr. Morgan’s appeal should be dismissed as

premature. Mr. Morgan has failed to appeal from a final judgment.

DATED this 23rd day of January, 2019.

BAILEY KENNEDY

By: /s/ Dennis L. Kennedy______
DENNIS L. KENNEDY
SARAH E. HARMON
JOSHUA P. GILMORE
ANDREAM. CHAMPION

Attorneys for Respondent
HARVEST MANAGEMENT SUB
LLC
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HARVEST MANAGEMENT SUB LLC’S MOTION TO DISMISS AS

PREMATURE was made by electronic service through Nevada Supreme
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MICAH S. ECHOLS
TOMW. STEWART
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COFFING
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Email: mechols@maclaw.com
tstewart@maclaw.com

Attorneys for Appellant
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DISTRICT COURT

CLARK COUNTY, NEVADA

AARON M. MORGAN, individually,

Plaintiff,

vs.

DAVID E. LUJAN, individually; HARVEST
MANAGEMENT SUB LLC; a Foreign-Limited-
Liability Company; DOES 1 through 20; ROE
BUSINESS ENTITIES 1 through 20, inclusive
jointly and severally,

Defendants.

Case No. A-15-718679-C
Dept. No. XI

REPLY IN SUPPORT OF DEFENDANT
HARVEST MANAGEMENT SUB LLC’S
MOTION FOR ENTRY OF JUDGMENT;
AND OPPOSITION TO PLAINTIFF’S
COUNTER-MOTION TO TRANSFER
CASE BACK TO CHIEF JUDGE BELL
FOR RESOLUTION OF POST-
VERDICT ISSUES

Hearing Date: January 25, 2019
Hearing Time: In Chambers

Defendant Harvest Management Sub LLC (“Harvest”) hereby files this Reply in Support of

its Motion for Entry of Judgment, and hereby opposes Plaintiff Aaron M. Morgan’s (“Mr. Morgan”)

Counter-Motion to Transfer Case Back to Chief Judge Bell for Resolution of Post-Verdict Issues.

/ / /

/ / /

/ / /

RIS
DENNIS L. KENNEDY
Nevada Bar No. 1462
SARAH E. HARMON
Nevada Bar No. 8106
JOSHUA P. GILMORE
Nevada Bar No. 11576
ANDREAM. CHAMPION
Nevada Bar No. 13461
BAILEY KENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
SHarmon@BaileyKennedy.com
JGilmore@BaileyKennedy.com
AChampion@BaileyKennedy.com

Attorneys for Defendant
HARVEST MANAGEMENT SUB LLC

Case Number: A-15-718679-C

Electronically Filed
1/23/2019 11:28 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTRTRTTTT
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This Reply and Opposition to Counter-Motion is based on the following memorandum of points and

authorities, the papers and pleadings on file, and any argument heard by the Court.

DATED this 23rd day of January, 2019.

BAILEY KENNEDY

By: /s/ Dennis L. Kennedy
DENNIS L. KENNEDY
SARAH E. HARMON
JOSHUA P. GILMORE
ANDREAM. CHAMPION

Attorneys for Defendant
HARVEST MANAGEMENT SUB LLC

MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Mr. Morgan pled one claim against Harvest in his Complaint — a claim for negligent

entrustment.1 (App. of Exs. to Harvest’s Mot. for Entry of J. Vol. I, Ex. 1, at 3:19-4:12.) Mr.

Morgan does not oppose Harvest’s Motion for Entry of Judgment (“Motion”) as to this claim for

relief. Therefore, Harvest’s Motion should be granted, this claim should be dismissed with

prejudice, and Harvest’s proposed judgment, attached as Exhibit A to its Motion, should be entered

against Mr. Morgan.

Despite Mr. Morgan’s concession that judgment should be entered in favor of Harvest on his

claim for negligent entrustment, Mr. Morgan still opposes Harvest’s Motion — as to an unpled claim

of vicarious liability — on several grounds which each fail as a matter of fact or law. First, Mr.

Morgan contends that this Court lacks jurisdiction to decide Harvest’s Motion, and that Harvest’s

1 While Mr. Morgan may have captioned this claim for relief “Vicarious Liability/Respondeat Superior Against
Defendant,” the allegations of the claim clearly relate solely to the elements of a claim for negligent entrustment (i.e,
Harvest “entrust[ed]” control of its vehicle to Mr. Lujan, who was an “incompetent, inexperienced, or reckless driver”;
Harvest knew or should have known of Mr. Lujan’s incompetence, inexperience, or recklessness; Mr. Morgan was
injured as a proximate cause of Harvest’s “negligent entrustment” of the vehicle; and Mr. Morgan suffered damages in
excess of $10,000 as a result of Harvest’s “negligent entrustment”). (App. of Exs. to Harvest’s Mot. for Entry of J., Vol.
I, Ex. 1, at 3:19-4:12.)
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Motion is procedurally improper, because he has attempted to appeal from this Court’s November

28, 2018 Order Denying Plaintiff’s Motion for Entry of Judgment and the December 17, 2018

Judgment Upon the Jury Verdict (which has not yet been entered by this Court). (Pl.’s Opp’n at 8:3-

10:10.) However, Mr. Morgan’s attempt to appeal is invalid because no final judgment has been

entered in this case. Therefore, concurrently with the filing of this Reply, Harvest has filed a motion

with the Nevada Supreme Court to dismiss this “improper” appeal. Because this Court retains

jurisdiction over this action, Harvest’s Motion was properly filed.

Second, Mr. Morgan moved for this action to be transferred back to Chief Judge Bell for

determination because he believes she is more familiar with the events at the April 2018 trial and is

better able to decide this matter. (Id. at 10:11-11:17.) Essentially, Mr. Morgan is hoping to

improperly obtain reconsideration of this Court’s determination on his Motion for Entry of

Judgment. If Chief Judge Bell’s participation as the trial judge was a necessity to resolving these

“post-verdict issues,” Mr. Morgan should have moved for a transfer prior to the hearing on his

Motion for Entry of Judgment. Alternatively, if Mr. Morgan believes this Court erred in denying his

Motion for Entry of Judgment, he should have filed a timely motion for reconsideration. He failed

to take either action, and he has failed to demonstrate that a transfer of the case at this late juncture is

necessary or proper. This Court has the entire record of this case, including all trial transcripts,

available for its review and is more than capable of deciding Harvest’s Motion. Moreover, a transfer

of judges is not going to change the fact that Mr. Morgan failed to present any evidence against

Harvest at trial, failed to instruct the jury on any claim against Harvest, and failed to even present a

claim against Harvest to the jury for determination.

Third, Mr. Morgan asserts that Harvest’s Motion fails because Harvest is judicially estopped

from seeking entry of judgment pursuant to Nevada Rule of Civil Procedure 49(a). (Id. at 11:18-

12:20.) However, Harvest’s Motion is not based upon NRCP 49(a). Rather, Harvest has moved for

entry of judgment because Mr. Morgan: (1) intentionally abandoned his claim; and/or (2) failed to

prove the elements of his claim at trial. This has nothing to do with a post-trial resolution of an issue

of fact that was mistakenly omitted from the jury’s determination.

/ / /
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Despite the fact that Mr. Morgan never pled a claim for vicarious liability, his last and final

argument in opposition to Harvest’s Motion is that this claim was “tried by consent,” and the jury

found Harvest liable because this unpled claim was “undisputed” at trial. (Id. at 5:3-4, 12:21-16:10.)

Mr. Morgan’s assertions are completely unsupported by the record because: (1) Mr. Morgan never

provided notice that he intended to try a claim of vicarious liability to the jury; (2) Harvest never

impliedly or expressly consented to trial of an unpled, unnoticed claim for vicarious liability; (3) Mr.

Morgan bore the burden of proof on this unpled claim, and he failed to offer any evidence proving

that the accident occurred in the course and scope of Defendant David E. Lujan’s (“Mr. Lujan”)

employment with Harvest; (4) the evidence offered by the Defendants at trial demonstrated that Mr.

Lujan could not have been acting within the course and scope of his employment, because, at the

time of the accident, he was on his lunch break; (5) Mr. Morgan failed to refute the evidence that the

accident occurred during Mr. Lujan’s lunch break; (6) no jury instructions addressed a claim for

vicarious liability, and no claim for vicarious liability was ever presented to the jury for

determination; and (7) this Court has already determined that the jury’s verdict did not include any

claim for relief alleged against Harvest, and that it could not enter judgment against Harvest.

As a natural and logical consequence of this Court’s denial of Mr. Morgan’s Motion for

Entry of Judgment, Harvest now respectfully requests that this Court dismiss with prejudice any and

all claims which Mr. Morgan alleged (or could have alleged) in this case and enter judgment in favor

of Harvest on all such claims.

II. ARGUMENT

A. Mr. Morgan Has Not Appealed From a Final Judgment; Therefore, This Court
Retains Jurisdiction Over This Action.

Mr. Morgan contends that this Court has been divested of jurisdiction to decide Harvest’s

Motion because, on December 18, 2018, he appealed from this Court’s Order denying his own

Motion for Entry of Judgment and the Judgment Upon Jury Verdict against Mr. Lujan. (Id. at 2:27-

3:5, 7:4-6, 7:17-19, 8:3-10:10.) However, neither the Order denying Mr. Morgan’s Motion for Entry

of Judgment nor the Judgment Upon Jury Verdict is a final judgment because the single claim

alleged against Harvest remains pending.
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“[A] final judgment is one that disposes of all the issues presented in the case, and leaves

nothing for the future consideration of the court, except for post-judgment issues such as

attorney’s fees and costs.” Lee v. GNLV Corp., 116 Nev. 424, 426, 996 P.2d 416, 417 (2000)

(emphasis added). The Court’s ruling on Mr. Morgan’s Motion for Entry of Judgment and the

Judgment Upon Jury Verdict against Mr. Lujan only dispose of Mr. Morgan’s claims against Mr.

Lujan — they do not address Mr. Morgan’s claim for relief against Harvest.

At the hearing on Mr. Morgan’s Motion for Entry of Judgment, after the Court denied Mr.

Morgan’s Motion, Harvest sought clarification that the judgment against Mr. Lujan would also

dismiss all claims alleged against Harvest, and this Court explicitly instructed Harvest that it would

need to file a motion seeking such relief. (Ex. 1,2 at 9:18-10:8.) Therefore, it was clear that Mr.

Morgan’s claim against Harvest had not been resolved as a result of the jury’s verdict in the second

trial and had not yet been dismissed by the Court.

Mr. Morgan failed to move for certification of his Judgment against Mr. Lujan as a final

judgment pursuant to Nevada Rule of Civil Procedure 54(b). Rule 54(b) states that “[w]hen multiple

parties are involved, the court may direct the entry of a final judgment as to one or more but fewer

than all of the parties only upon an express determination that there is no just reason for delay and

upon an express direction for the entry of judgment. In the absence of such determination and

direction, any order or other form of decision, however designated, which adjudicates the rights and

liabilities of fewer than all the parties shall not terminate the action as to any of the parties . . . .”

(Emphasis added.)

Because the Court has not yet disposed of Mr. Morgan’s claim against Harvest, his appeal is

premature. As such, the Supreme Court has no jurisdiction over this action, and Harvest has

concurrently filed a Motion to Dismiss in the Nevada Supreme Court. See Rust v. Clark Cnty. Sch.

Dist., 103 Nev. 686, 688, 747 P.2d 1380, 1381 (1988) (“Generally, a premature notice of appeal fails

to vest jurisdiction in [the Supreme Court].”).3

2 A true and correct copy of excerpts from the Transcript of Hearing on Plaintiff’s Motion for Entry of Judgment
(Nov. 6, 2018) is attached hereto as Exhibit 1.
3 It is unclear how Mr. Morgan intends to demonstrate that he has appealed from a final judgment. His
Opposition merely makes general, conclusory statements that this Court has already entered a final judgment. (Pl.’s

2219



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Page 6 of 17

Moreover, because no final judgment has been entered in this action, Harvest’s Motion is not

a procedurally improper motion seeking to “reopen, revisit, or supplement” a final judgment. (Pl.’s

Opp’n at 10:5-10.) Mr. Morgan mistakenly contends that “the Order Denying Plaintiff’s Motion for

Entry of Judgment involve[s] the exact same issue as the motion currently before the Court —

whether the jury’s verdict supported a judgment against both Defendants.” (Id. at 9:11-15.)

However, Harvest successfully opposed Mr. Morgan’s Motion for Entry of Judgment and has no

desire to “reopen” or “revisit” this Court’s decision. Rather, as a logical and natural consequence of

the Court’s decision, Harvest’s Motion only seeks to dispose of the sole remaining claim in this case

and only relates to the dismissal with prejudice of Mr. Morgan’s abandoned and/or unproven claim

against Harvest.

B. Transfer of This Action Back to Chief Judge Bell Is Unnecessary, Improper, and
Would Only Serve to Promote Confusion.

Mr. Morgan boldly requests that this action be transferred back to Chief Judge Bell because

if it were not for her “error,” Mr. Morgan would not be in the position of defending against entry of

judgment in favor of Harvest.4 (Id. at 2:22-23, 10:13-19.) However, Mr. Morgan fails to explain

how Chief Judge Bell is responsible for:

His failure to inform the jury that he had alleged claims against both Mr. Lujan and

Harvest;

His failure to mention Harvest, his claim against Harvest, or even corporate liability in

voir dire;

His failure to reference Harvest or his claim against Harvest in his opening statement;

His failure to offer any evidence regarding Harvest’s liability for his damages;

Opp’n at 3:2.) Moreover, Mr. Morgan’s Docketing Statement for his appeal to the Nevada Supreme Court was
scheduled to be filed on January 16, 2019, but he requested an automatic two-week extension of time until January 30,
2019.
4 Despite Mr. Morgan’s assertions, Chief Judge Bell committed no “error” with regard to the Special Verdict
Form. Chief Judge Bell provided the Parties with a sample form from her most recent personal injury action which was
“similar, sort of” to this case. (App. of Exs. to Harvest’s Mot. for Entry of J., Vol. IV, Ex. 12, at 5:20-6:1; see also id. at
Ex. 12, at 116:11-17 (stating that the sample verdict form provided by Chief Judge Bell “was just what [the Court] had
laying around”). Chief Judge Bell requested that the parties revise the sample form as necessary — including the caption
page — and Mr. Morgan chose only to revise the categories of damages included in the form as opposed to the
substantive questions regarding the Defendants’ liability. (Id. at Ex. 12, at 116:11-23, Ex. 14.)
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His failure to elicit any testimony from any witness that could have supported his claim

against Harvest;

His failure to mention Harvest or his claim against Harvest in his closing argument or his

rebuttal closing argument;

His failure to instruct the jury on the elements of his claim against Harvest; and

His failure to include Harvest in the substance of the Special Verdict Form.

Mr. Morgan has provided no factual or legal basis for transferring this case back to Chief

Judge Bell — especially given the fact that Harvest’s Motion and Mr. Morgan’s Motion for

Attorney’s Fees are the only issues remaining to be determined in this case. Just as the Supreme

Court must rely on the record in an appeal, this Court need look no further than the record to decide

Harvest’s Motion.

Mr. Morgan erroneously relies on Hornwood, Wolff, Winn, and Wittenberg to support his

contention that the trial judge is in a better position to decide Harvest’s Motion, (Id. at 10:23-11:13);

however, Harvest’s Motion does not require this Court to weigh the credibility of any witnesses, to

weigh any conflicting evidence, to review a prior decision for abuse of discretion, or even to make

the ultimate determination on any issue of fact. See Hornwood v. Smith’s Food King No. 1, 105

Nev. 188, 191-92, 772 P.2d 1284, 1286-87 (1989) (reversing and remanding to district court for

assessment of consequential damages, as evidence still needed to be offered on this issue); Wolff v.

Wolff, 112 Nev. 1355, 1359, 929 P.2d 916, 918-19 (1996) (recognizing that deference should be

given to the trial judge’s disposition of community property or an alimony award, because such

determinations are reviewed for an abuse of discretion); Winn v. Winn, 86 Nev. 18, 20, 467 P.2d 601,

602 (1970) (finding no reason to supplant their determination for that of the trial judge in the

absence of an abuse of discretion in the trial judge’s equitable determination of alimony and

disposition of community property); Wittenberg v. Wittenberg, 56 Nev. 442, 55 P.2d 619 (1936)

(giving deference to the trial court’s rulings where issues on appeal concerned the credibility of

witnesses and the weight to be given to their testimony). Rather, Harvest’s Motion merely seeks the

dismissal with prejudice of all claims Mr. Morgan alleged (or could have alleged) in this action as a

/ / /
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result of his failure to prove any claim at trial, his failure to present any claim to the jury for

determination, and his complete abandonment of any such claims.

Mr. Morgan offered no evidence at trial demonstrating that Mr. Lujan was acting within the

course and scope of his employment at the time of the car accident — so there is no evidence to

weigh on this issue. Mr. Morgan offered no witness testimony on the issue of whether Mr. Lujan

was acting within the course and scope of his employment — so there is no need for the court to

assess the credibility of witnesses. No party has filed a motion for new trial, so there are no issues to

be reviewed for abuse of discretion. In sum, there is no reason that this Court is incapable of or

unprepared for deciding Harvest’s Motion.

Finally, Judge Bell’s tenure as Chief Judge began on July 1, 2018. The order reassigning this

action to this Court was issued on July 2, 2018. Therefore, Chief Judge Bell chose to reassign this

action despite knowledge that post-trial motions were possible. Clearly, Chief Judge Bell did not

believe that she needed to retain this action merely because she had been the presiding trial judge.

Mr. Morgan’s Counter-Motion is nothing more than “judge-shopping” for what he hopes will

be an untimely reconsideration of his Motion to Entry of Judgment. (Pl.’s Opp’n at 3:7-12.) There

are no grounds for the transfer of this case; therefore, Harvest respectfully requests that Mr.

Morgan’s Counter-Motion be denied.

C. Harvest Does Not Seek Entry of Judgment Pursuant to NRCP 49(a).

Mr. Morgan asserts that Harvest is asking the court to reconsider its prior ruling on the

inapplicability of Nevada Rule of Civil Procedure 49(a) and is judicially estopped from seeking

entry of judgment pursuant to Rule 49(a). (Id. at 3:10:11, 11:18-12:20.) However, Harvest has not

moved for entry of judgment pursuant to NRCP 49(a). This Court has already determined: (i) that,

given the lack of jury instructions pertaining to claims against Harvest, Mr. Morgan’s failure to

include Harvest in the Special Verdict form was not a clerical error; and (ii) that Mr. Morgan failed

to present his claim against Harvest to the jury for determination. (Ex. 1, at 9:8-20.) In light of this

Court’s decision, Harvest respectfully requests that this Court now dismiss with prejudice Mr.

Morgan’s abandoned claim against Harvest and that judgment be entered in favor of Harvest. Rule

/ / /
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49(a) is not relevant to the relief Harvest seeks, as the Court has the inherent power and discretion to

grant such relief.

D. Nothing in the Record Supports Mr. Morgan’s Claim for Vicarious Liability,
and Harvest Is Not Liable Merely Because Mr. Lujan Is an Employee Who Has
Been Found to Have Been Negligent.

Mr. Morgan asserts that it would be a “mistake” to enter judgment in favor of Harvest

Management, because “the jurors received significant evidence regarding the relationship between

the Defendants which established the facts necessary to prove vicarious liability.” (Id. at 14:13-16.)

Notably, Mr. Morgan does not contend that sufficient evidence was presented to the jury to establish

the facts necessary to prove negligent entrustment — the only claim actually pled against Harvest in

Mr. Morgan’s Complaint. Therefore, it is undisputed that Mr. Morgan either intentionally

abandoned his claim for negligent entrustment or failed to prove the elements of this claim at trial.

Thus, this claim must be dismissed with prejudice, and judgment should be entered in favor of

Harvest on this claim as well as any other claim he could have alleged in this case.

In apparent acknowledgement of the fact that he never pled a claim for vicarious

liability/respondeat superior, Mr. Morgan now asserts that this claim was “tried by consent.” (Id. at

15:16-16:2.) However, in order for Harvest to expressly or impliedly consent to trial of an unpled

claim for vicarious liability, it must have been clear that Mr. Morgan was attempting to prove such a

claim at trial. See Sprouse v. Wentz, 105 Nev. 597, 602-03, 781 P.2d 1136, 1139 (1989) (holding

that an unpled issue cannot be tried by consent unless a party has taken some action to inform the

other parties that he is seeking such relief, and the district court has notified the parties that it intends

to consider the unpled issue). The record of the discovery for and trial of this action belies Mr.

Morgan’s argument.

First, Mr. Morgan conducted no discovery relevant to a claim for vicarious liability. He

never deposed Mr. Lujan or a single employee, officer, or other representative of Harvest.

Moreover, Mr. Morgan never conducted any written discovery relating to whether Mr. Lujan was

acting within the course and scope of his employment at the time of the accident. Rather, his

interrogatories focused on background checks that Harvest performed prior to hiring Mr. Lujan and

disciplinary actions Harvest had taken against Mr. Lujan in the five years preceding the accident —
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information relevant to a claim for negligent entrustment, not vicarious liability. (App. of Exs. to

Harvest’s Mot. for Entry of J., Vol. I, Ex. 4, at 6:25-7:2, 7:15-19.)

Second, Mr. Morgan failed to take any action at trial which would constitute notice of his

intent to pursue a claim for vicarious liability. Specifically, his opening statement did not include

any references to his intent to prove: (i) that Harvest was vicariously liable for Mr. Morgan’s

damages; and/or (ii) that, at the time of the accident, Mr. Lujan was acting within the course and

scope of his employment with Harvest. (Id. at Vol. IV, at Ex. 11, at 126:7-145:17.) He never

offered any evidence at trial regarding the issue of course and scope of employment. (Id. at Vol. I,

Ex. 3, at 164:21-177:17, Ex. 6, at 4:2-6:1, 9:23-12:6, 13:16-15:6.) Like his opening statement, his

closing argument failed to include any references to vicarious liability or the course and scope of

employment. (Id. at Vol. IV, at Ex. 12, at 121:5-136:19, 157:13-161:10.) There were no jury

instructions regarding the elements of a claim for vicarious liability or pertaining to the course and

scope of employment. (Id. at Ex. 13.) Finally, in the Special Verdict Form, the jury was not asked

to find that Harvest was vicariously liable for Mr. Morgan’s injuries. (Id. at Ex. 14.) In sum, Mr.

Morgan never provided Harvest, the Court, or the jury with notice that he intended to try a claim for

vicarious liability as opposed to, or in addition to, a claim for negligent entrustment. As such,

Harvest could not — and did not — expressly or impliedly consent to trial of a claim Mr. Morgan

failed to raise in his pleadings.

Finally, even if this Court finds that a claim for vicarious liability was pled in the Complaint

or tried by consent (which it was not), Mr. Morgan failed to offer any evidence at trial to prove this

claim. Mr. Morgan attempts to explain this lack of evidence by erroneously asserting that

“[v]icarious liability was not contested during trial.” (Pl.’s Opp’n at 5:3-4.) First, the claim was

never pled — Harvest need not dispute an unpled claim for relief. Second, Harvest denied the one

and only allegation in Mr. Morgan’s Complaint which referenced the phrase “course and scope of

employment” — despite the fact that this allegation actually concerned the negligent entrustment of

a vehicle to Mr. Lujan and not Harvest’s alleged vicarious liability.5 Moreover, it was Mr. Morgan

5 See App. of Exs. to Harvest’s Mot. for Entry of J., Vol. I, Ex. 1, at ¶ 9 (alleging “[o]n or about April 1, 2014,
Defendants, [sic] were the owners, employers, family members[,] and/or operators of a motor vehicle, while in the
course and scope of employment and/or family purpose and/or other purpose, which was entrusted and/or driven in such
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— not Harvest — that bore the burden of proof regarding a claim of vicarious liability. Porter v. SW

Christian Coll., 428 S.W. 3d 377, 381 (Tex. App. 2014) (“A plaintiff pleading respondeat superior

bears the burden of establishing that the employee acted within the course and scope of his

employment.”); Montague v. AMN Healthcare, Inc., 168 Cal. Rptr. 3d 123, 126 (Cal. Ct. App. 2014)

(“The plaintiff bears the burden of proving that the employee’s tortious act was committed within

the scope of his or her employment.”).

Mr. Morgan’s assertion that he offered “sufficient evidence” to prove his claim for vicarious

liability is based on the following:

“Harvest Management and its corporate representative were identified as Defendants

during trial.” (Pl.’s Opp’n at 13:1-2, 13:4-8).6

o However, the fact that Harvest is a defendant in this action is not admissible

proof of any claim for relief, much less a claim for vicarious liability.

Harvest and Mr. Lujan “were represented by the same counsel at both trials.” (Id. at

13:2-3).

o Given the lack of evidence regarding Mr. Lujan’s history of incompetence,

inexperience, and/or recklessness in driving motor vehicles, Harvest’s and Mr.

Lujan had aligned interests in defending against a claim for negligent

entrustment of a vehicle. The fact of joint representation at trial is not

admissible evidence offered to prove any element of a claim for vicarious

liability.

Harvest’s “NRCP 30(b)(6) representative, Erica Janssen, sat at counsel’s table

throughout the second trial.” (Id. at 13:3-4).

/ / /

a negligent and careless manner so as to cause a collision with the vehicle occupied by Plaintiff”); see also Ex. 2, at 2:8-9
(denying this allegation).
6 Harvest’s corporate representative at the second trial, Erica Janssen, was not a named Defendant in this case.
Because Mr. Morgan fails to cite to any evidence in support of his assertion that Harvest’s corporate representative was
identified as a defendant in this action, Harvest assumes Mr. Morgan is actually referring to the introductions of counsel
and parties to the jury venire, when counsel for the Defendants stated: “my client, Erica, is right back here.” (App. of
Exs. to Harvest’s Mot. for Entry of J., at Vol. III, at Ex. 10, at 17:15-18.)
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o Mr. Morgan pled a claim for negligent entrustment against Harvest, and

Harvest’s representative attended trial to defend against this claim. Her

presence at the trial is not admissible evidence offered to prove any element of

a claim for vicarious liability.

Harvest’s trial counsel informed the Court, during a bench conference, that Ms.

Janssen was a corporate representative. (Id. at 13:9-22.)

o The bench conference concerned the Court’s confusion as to the identity of

Ms. Janssen and clarification that she was not the individual defendant, Mr.

Lujan — but, again, the fact that Harvest’s corporate representative attended

trial to defend against a claim for negligent entrustment is not admissible

evidence offered to prove any element of a claim for vicarious liability.

Both parties “discussed theories regarding corporate defendants during voir dire, with

the members of the jury venire answering three separate questions about liability for

corporate defendants, including one posed by Harvest . . . .” (Id. at 13:23-14:2 &

n.27 (citing Tr. of Jury Trial (Apr. 2, 2018), at 47, 213, and 232).)

o Mr. Morgan’s contention is a complete mischaracterization of the record —

and, again, has no bearing on the evidence offered at trial to prove the

elements of a claim for vicarious liability. Questions posed to the jury venire

are not evidence, nor is the jury’s response to such questions. Regardless, the

portions of the record cited by Mr. Morgan do not include any questions posed

by counsel for Harvest, and the questions asked by Mr. Morgan’s counsel

were not even tangentially related to vicarious liability.7

7 On page 47 of the April 2, 2018 Transcript of Jury Trial, counsel for Mr. Morgan asked a member of the jury
venire whether he or she was bothered by having responsibility for evaluating the Plaintiff’s future medical needs,
whether he or she was bothered by the fact that the jury’s decision may affect the Defendants, and whether he or she had
ever had any setbacks in life which he or she handled differently than expected—there were no questions posed
regarding vicarious liability. (App. of Exs. to Harvest’s Mot. for Entry of J., Vol. III, Ex. 10, at 46:25-47:25.)

On page 213 of the same trial transcript, counsel for Mr. Morgan asked a member of the jury venire whether he
or she felt more people abused the legal system versus using it for the way it was intended, whether he or she could
ignore worries about how the judgment was going to be paid, and whether thoughts of how the judgment would be paid
by the defendant would influence his or her decision. This line of questioning came about because the member of the
jury venire pondered how an individual defendant versus a large corporation could afford to pay a large judgment and
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“During opening statements, both parties also addressed the fact that [Mr.] Lujan was

acting in the course and scope of his employment at the time of the accident.” (Id. at

14:3-4 & n. 28 (citing counsel for Mr. Morgan stating that Mr. Lujan was driving a

shuttlebus, worked for a retirement community, was having lunch at a park and got

into an accident with Mr. Morgan after getting into his shuttlebus to get back to work;

and that “the actions of our driver were not reckless”).)

o Statements of counsel are not admissible evidence that can be offered to prove

the elements of a claim for vicarious liability. Moreover, Harvest does not

deny that Mr. Lujan is an employee of Harvest or that Harvest owned the

shuttlebus involved in the accident. However, an employment relationship is

only one element of a claim for vicarious liability, and these facts are just as

relevant to a claim for negligent entrustment as they are to a claim of vicarious

liability.

Harvest’s “NRCP 30(b)(6) representative also stated that she was testifying on behalf

of Harvest [], was authorized to do so, and was aware of the fact that [Mr.] Lujan, the

driver, was a Harvest [] employee.” (Id. at 14:4-7.)

o Harvest was a defendant in the action and appeared at trial to defend against a

claim for negligent entrustment. The mere fact that Harvest’s NRCP 30(b)(6)

representative testified at trial in defense of this claim is not admissible

evidence to prove the elements of a claim for vicarious liability. Moreover,

Ms. Janssen’s admission that Mr. Lujan was an employee of Harvest only

proves one element of a claim for vicarious liability — and it is a fact that is

equally relevant to a claim for negligent entrustment.

wondered whether the State pays such judgment (leading to increased taxes as a result). Mr. Morgan’s counsel posed no
questions regarding vicarious liability. (Id. at 212:25-214:3.)

Finally, on page 232 of the same trial transcript, counsel for Mr. Morgan asked a member of the jury venire to
explain his or her past experience with lawsuits and how this past experience affected his or her view of lawsuits in
general. This line of questioning came about after a juror disclosed that he had been deposed on behalf of Walgreens and
CVS as a “corporate spokesperson.” Mr. Morgan’s counsel posed no questions regarding vicarious liability. (Id. at
231:23-233:3.)
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Mr. Morgan “also established the employee-employer relationship between the

Defendants by reading [Mr.] Lujan’s testimony from the first trial into the record.”

(Id. at 14:7-9 & n.30.)

o Again, Harvest has never denied that Mr. Lujan was an employee of Harvest,

but this fact alone does not prove a claim for vicarious liability. The

testimony referenced by Mr. Morgan merely states that, at the time of the

accident, Mr. Lujan was employed by Montara Meadows; that Harvest is the

corporate office for Montara Meadows; that Mr. Lujan was employed as a bus

driver; and that the accident happened after Mr. Lujan pulled out of the

parking lot at Paradise Park during his lunch break. (App. of Exs. to

Harvest’s Mot. for Entry of J., at Vol. I, at Ex. 6, at 195:7-196:10, Ex. 3, at

168:6-20.) Rather than proving vicarious liability, such facts actually

establish that Mr. Lujan was not acting within the course and scope of his

employment at the time of the accident because he was on his lunch break.

In their closing arguments, “both parties’ [sic] referenced responsibility and agreed

that [Mr.] Lujan, Harvest[’s] employee, should not have pulled in front of [Mr.]

Morgan when [Mr.] Morgan had the right of way.” (Id. at 14:9-11 & n.31.)

o The transcript cited by Mr. Morgan in footnote 31 does not include the closing

arguments of the parties; thus, Harvest assumes that Mr. Morgan meant to cite

to the trial transcript for April 9, 2018. While defense counsel admitted,

during a discussion of comparative negligence, that Mr. Morgan had the right

of way at the time of the accident, counsel for Harvest never admitted that Mr.

Lujan was acting in the course and scope of his employment at the time of the

accident.

It is well recognized that vicarious liability is only imposed upon an employer when: “(1) the

actor at issue is an employee[;] and (2) the action complained of occurred within the course and

scope of the actor’s employment.” (Rockwell v. Sun Harbor Budget Suites, 112 Nev. 1217, 1223,

1225-26, 925 P.2d 1175, 1179, 1180-81 (1996) (holding that an employer is not liable if an
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employee’s tort is an “‘independent venture of his own’” and was “‘not committed in the course of

the very task assigned to him’”) (quoting Prell Hotel Corp. v. Antonacci, 86 Nev. 390, 391, 469 P.2d

399, 400 (1970)). While it is undisputed that Mr. Lujan was an employee of Harvest at the time of

the accident, and that he was driving a shuttle bus owned by Harvest when the accident occurred,

these facts, in and of themselves, are not sufficient to prove that Mr. Lujan was acting within the

course and scope of his employment at the time of the accident. This is particularly true in light of

the unrefuted evidence offered by the Defendants that Mr. Lujan was on his lunch break when the

accident occurred. Mr. Morgan failed to establish any evidence proving that Mr. Lujan was “on the

clock” during his lunch break; that Mr. Lujan had returned to work when the accident occurred; that

Mr. Lujan was transporting passengers or was on his way to pick up passengers when the accident

occurred; that Mr. Lujan had “clocked in” after his lunch break or had no requirement to “clock in”

and “clock out” as part of his employment with Harvest; that Harvest knew that Mr. Lujan was using

the company shuttle bus during his lunch breaks; and/or that Harvest authorized such use of the

shuttlebus.

In Nevada, it is well settled that “[t]he tortious conduct of an employee in transit to or from

the place of employment will not expose the employer to liability . . . .” Molino v. Asher, 96 Nev.

814, 817-18, 618 P.2d 878, 879-80 (1980). While the issue of whether an employee was acting

within the course and scope of his employment is generally an issue of fact, it may be resolved as a

matter of law “where undisputed evidence exists concerning the employee’s status at the time of the

tortious act.” Rockwell, 112 Nev. at 1225, 925 P.2d at 1180. Based on the unrefuted and

undisputed8 evidence that Mr. Lujan was at lunch at the time of the accident, and the lack of any

evidence that Mr. Lujan was acting within the course and scope of his employment at the time of the

accident, Mr. Morgan has not, as a matter of law, proven his alleged claim of vicarious liability

against Harvest. Mr. Lujan’s negligence cannot be “imputed” to Harvest based on the mere

existence of an employer-employee relationship. (Pl.’s Opp’n at 16:6-8.) Therefore, this claim

should be dismissed with prejudice and a judgment should be entered in favor of Harvest.

8 In his opening statement, counsel for Mr. Morgan acknowledged that Mr. Lujan was at lunch when the accident
occurred. (App. of Exs. to Harvest’s Mot. for Entry of J., Vol. IV, Ex. 11, at 126:7-145:17.)
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III. CONCLUSION

For the foregoing reasons, Harvest respectfully requests that the Court deny Mr. Morgan’s

Counter-Motion to transfer this case; dismiss any and all claims that Mr. Morgan has alleged or

could have alleged in this action; and enter judgment in favor of Harvest consistent with the

proposed Judgment attached as Exhibit A to Harvest’s Motion.

DATED this 23rd day of January, 2019.

BAILEY KENNEDY

By: /s/ Dennis L. Kennedy
DENNIS L. KENNEDY
SARAH E. HARMON
JOSHUA P. GILMORE
ANDREAM. CHAMPION

Attorneys for Defendant
HARVEST MANAGEMENT SUB LLC
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY KENNEDY and that on the 23rd day of

January, 2019, service of the foregoing REPLY IN SUPPORT OF DEFENDANT HARVEST

MANAGEMENT SUB LLC’S MOTION FOR ENTRY OF JUDGMENT; AND OPPOSITION

TO PLAINTIFF’S COUNTER-MOTION TO TRANSFER CASE BACK TO CHIEF JUDGE

BELL FOR RESOLUTION OF POST-VERDICT ISSUES was made by mandatory electronic

service through the Eighth Judicial District Court’s electronic filing system and/or by depositing a

true and correct copy in the U.S. Mail, first class postage prepaid, and addressed to the following at

their last known address:

DOUGLAS J. GARDNER
DOUGLAS R. RANDS
RANDS, SOUTH & GARDNER
1055 Whitney Ranch Drive, Suite 220
Henderson, Nevada 89014

Email: dgardner@rsglawfirm.com
drands@rsgnvlaw.com

Attorneys for Defendant
DAVID E. LUJAN

BENJAMIN P. CLOWARD
BRYAN A. BOYACK
RICHARD HARRIS LAW FIRM
801 South Fourth Street
Las Vegas, Nevada 89101

and

MICAH S. ECHOLS
TOMW. STEWART
MARQUIS AURBACH
COFFING P.C.
1001 Park Run Drive
Las Vegas, Nevada 89145

Email: Benjamin@richardharrislaw.com
Bryan@richardharrislaw.com

Email: Mechols@maclaw.com
Tstewart@maclaw.com

Attorneys for Plaintiff
AARON M. MORGAN

/s/ Josephine Baltazar
Employee of BAILEY KENNEDY
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DISTRICT COURT

CLARK COUNTY, NEVADA

AARON M. MORGAN, individually,

Plaintiff,

vs.

DAVID E. LUJAN, individually; HARVEST
MANAGEMENT SUB LLC; a Foreign-Limited-
Liability Company; DOES 1 through 20; ROE
BUSINESS ENTITIES 1 through 20, inclusive
jointly and severally,

Defendants.

Case No. A-15-718679-C
Dept. No. VII

SUPPLEMENT TO HARVEST
MANAGEMENT SUB LLC’S MOTION
FOR ENTRY OF JUDGMENT

Hearing Date: March 5, 2019
Hearing Time: 9:00 a.m.

During the hearing of Defendant Harvest Management Sub LLC’s (“Harvest”) Motion for

Entry of Judgment, the Court requested transcripts of the settling of the jury instructions from the

second trial in April 2018. Attached hereto, and as set forth below, are copies of the relevant

transcript excerpts concerning the settling of jury instructions and the finalizing of the special verdict

form:

/ / /

/ / /

/ / /

SUPPL
DENNIS L. KENNEDY
Nevada Bar No. 1462
SARAH E. HARMON
Nevada Bar No. 8106
ANDREAM. CHAMPION
Nevada Bar No. 13461
BAILEY KENNEDY
8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302
Telephone: 702.562.8820
Facsimile: 702.562.8821
DKennedy@BaileyKennedy.com
SHarmon@BaileyKennedy.com
JGilmore@BaileyKennedy.com
AChampion@BaileyKennedy.com

Attorneys for Defendant
HARVEST MANAGEMENT SUB LLC

Case Number: A-15-718679-C

Electronically Filed
3/5/2019 1:30 PM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKKK OF THE COUUUURTRTRTRTTRTRTTTT
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On April 4, 20181, at pages 3:2-4:20, the Court and the Parties discussed a possible

jury instruction regarding the first trial. The Court requested that Plaintiff’s counsel

submit a proposed instruction in writing.

On April 4, 2018, at pages 45:1-46:7, the Court and the Parties discussed the fact that

the jury instructions were settled during the first trial. The Court informed the Parties

that it no longer had the instructions settled upon at the first trial and that a new set of

proposed instructions should be submitted by the Parties. The Court also instructed

the Parties that any objections raised to proposed instructions during the first trial

would need to be asserted again.

On April 4, 2018, at page 152:3-6, the Court informed the Parties that it would

provide them with a new set of proposed instructions.

On April 6, 2018,2 at pages 56:18-58:25, the Court provided the Parties with a

complete set of the proposed jury instructions. Plaintiff’s counsel again stated that it

wanted to include a proposed instruction relating to the first trial, and the Court

instructed Plaintiff’s counsel to submit the proposed instruction in writing. Finally,

the Court informed the Parties that a reference to past and future vocational loss

should be removed from Instruction No. 20, because there was no wage loss claim in

the case.

On April 6, 2018, at page 100:1-108:5, the Court and the Parties settled the jury

instructions. The Court went through every proposed instruction, and there were no

proposed instructions as to either negligent entrustment or vicarious liability. The

Parties revised Instruction No. 13, because there were no Requests for Admission in

this case. The Court decided to include Plaintiff’s proposed instruction regarding the

first trial. There was brief discussion about the instruction concerning the playback or

re-reading of a witness’s testimony. The Court specifically inquired as to whether the

Parties had any other proposed instructions, and both Parties acknowledged that they

1 A true and correct copy of excerpts from the April 4, 2018 Transcript of Jury Trial are attached as Exhibit 1.
2 A true and correct copy of excerpts from the April 6, 2018 Transcript of Jury Trial are attached as Exhibit 2.
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did not. Both Parties also acknowledged that they had no other objections for the

record. Finally, the Court informed the Parties that it had a sample special verdict

form from a recent trial that could be used.

On April 6, 2018, at pages 206:20-207:6, the Court provided the Parties with the final

set of jury instructions.

On April 9, 2018,3 at pages 3:11-4:2, the Court confirmed that it had provided the

Parties with a complete set of the final jury instructions, and it was discovered that the

verdict form had been mistakenly omitted from this set.

On April 9, 2018, at pages 5:20-6:2, the Court provided the Parties with a sample

special verdict from another recent trial. The Court informed the Parties that the

caption was incorrect and that it may not be correct as to the damages being sought,

but asked if the form looked “okay.”

On April 9, 2018, at page 116:7-24, Plaintiff’s Counsel informed the Court that it

wanted to make one change to the special verdict form. Plaintiff’s counsel requested

that past and future medical expenses and past and future pain and suffering be split

up as separate categories of damages. That was the only revision requested, and the

Court approved the revision.

On April 9, 2018, at page 117:3-24, there was an objection lodged to Jury Instruction

No. 26, regarding the Court’s prior ruling on a motion for summary judgment.

DATED this 5th day of March, 2019.

BAILEY KENNEDY

By: /s/ Dennis L. Kennedy
DENNIS L. KENNEDY
SARAH E. HARMON
ANDREAM. CHAMPION

Attorneys for Defendant
HARVEST MANAGEMENT SUB LLC

3 A true and correct copy of excerpts from the April 9, 2018 Transcript of Jury Trial are attached as Exhibit 3.
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CERTIFICATE OF SERVICE

I certify that I am an employee of BAILEY KENNEDY and that on the 5th day of March,

2019, service of the foregoing SUPPLEMENT TO HARVEST MANAGEMENT SUB LLC’S

MOTION FOR ENTRY OF JUDGMENT was made by mandatory electronic service through the

Eighth Judicial District Court’s electronic filing system and/or by depositing a true and correct copy

in the U.S. Mail, first class postage prepaid, and addressed to the following at their last known

address:

DOUGLAS J. GARDNER
DOUGLAS R. RANDS
BRETT SOUTH
RANDS, SOUTH & GARDNER
1055 Whitney Ranch Drive, Suite 220
Henderson, Nevada 89014

Email: dgardner@rsglawfirm.com
drands@rsgnvlaw.com
bsouth@rsgnvlaw.com

Attorneys for Defendant
DAVID E. LUJAN

BENJAMIN P. CLOWARD
BRYAN A. BOYACK
RICHARD HARRIS LAW FIRM
801 South Fourth Street
Las Vegas, Nevada 89101

and

MICAH S. ECHOLS
KATHLEEN A.WILDE
MARQUIS AURBACH
COFFING P.C.
1001 Park Run Drive
Las Vegas, Nevada 89145

Email: Benjamin@richardharrislaw.com
Bryan@richardharrislaw.com

Email: Mechols@maclaw.com
kwilde@maclaw.com

Attorneys for Plaintiff
AARON M. MORGAN

/s/ Josephine Baltazar
Employee of BAILEY KENNEDY
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DISTRICT COURT 

CLARK COUNTY, NEVADA 

AARON MORGAN,

                             Plaintiff,
vs.

DAVID LUJAN, et al.,

                             Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NO. C-15-718679-C

DEPT. VII

)
BEFORE THE HONORABLE LINDA MARIE BELL, DISTRICT COURT JUDGE 

TUESDAY, MARCH 5, 2019  

RECORDER’S TRANSCRIPT OF  
DEFENDANT HARVEST MANAGEMENT SUB LLC'S MOTION  

FOR ENTRY OF JUDGMENT 
     
APPEARANCES:     

For the Plaintiff:    BENJAMIN P. CLOWARD, ESQ.
BRYAN A. BOYACK, ESQ. 

       MICAH S. ECHOLS, ESQ.  
      KATHLEEN A. WILDE, ESQ.  
  
For the Defendant Harvest:   DENNIS L. KENNEDY, ESQ.

      SARAH E. HARMON, ESQ. 
      MICHELLE STONE, ESQ. 

RECORDED BY: RENEE VINCENT, COURT RECORDER 

Case Number: A-15-718679-C

Electronically Filed
3/28/2019 8:54 AM
Steven D. Grierson
CLERK OF THE COURTCLERK KKKKKK OF THE COUUURTRTRTTRTTTTTT
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Tuesday, March 5, 2019 - 9:53 a.m. 

 

 THE COURT:   Morgan versus Lujan. 

 MR. KENNEDY:  Thank Your Honor. 

 THE COURT:   Could I get everybody's appearance for the record, please. 

 MR. CLOWARD:  Your Honor, Benjamin Cloward on behalf of Aaron 

Morgan. 

 MR. ECHOLS:  Micah Echols here for Plaintiff Aaron Morgan. 

 MR. BOYACK:  Bryan Boyack for Plaintiff Aaron Morgan. 

 MS. WILDE:  Kathleen Wilde for Mr. Morgan. 

 MR. KENNEDY:  Dennis Kennedy and Sarah Harmon on behalf of 

Defendant Harvest Management, sub LLC.   Also present is Michelle Stone, who is 

general counsel. 

 THE COURT:  All right.  Good morning.  So before we get into this motion, I 

have a question for all of you.  Would it be easier if I -- I know Judge Gonzalez sent 

it back for this purpose, but I can -- I mean, I can take the case back for all 

purposes if that's easier for everyone. 

 MR. CLOWARD:  We would actually ask that. 

 MR. KENNEDY:  Your Honor, we filed an objection to the case coming 

back for any reason. 

 THE COURT:  Right. 

 MR. KENNEDY:  So we can't consent to that. 

 THE COURT:   Okay.  All right.  All right. 

 MR. CLOWARD:  And, Your Honor, I mean, on that issue, you know, the 

case law supports that you would be the best person given that you presided over 
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two jury trials, almost a third jury trial. 

 THE COURT:  There is a long history with this case. 

 MR. CLOWARD:  True. 

 THE COURT:   Well, let's -- we'll just start with the motion, and I'll give that 

some thought.  So -- I'm sorry.  So, Mr. Kennedy, your motion. 

 MR. KENNEDY:  Thank you, Your Honor.   

 THE COURT:  Let me start by asking you, so the case is currently in front 

of the Nevada Supreme Court.  I know that you filed a motion with them.  Do you 

think it would be more appropriate to wait until they determine the case is not 

properly in front of them? 

 MR. KENNEDY:  I don't think we have to do that.  We talked about doing 

that, but this is an issue that we can decide now because the motion to dismiss in 

front of the Nevada Supreme Court is on the ground that there's no final judgment, 

and the motion that's in front of the Court today is a step on the road to getting a 

final judgment. 

 THE COURT:  Right. 

 MR. KENNEDY:  So I think we would just -- we'd just be, in essence, 

wasting time.  I think the Court's going to dismiss and say there's no final judgment, 

so we would just be back again on the same issue. 

 THE COURT:  I have another question for you.  Do you know if the settling 

of jury instructions was transcribed?  Because if it was, I could not find it and I 

could not -- 

 MS. WILDE:  With the doors closing, I couldn't hear. 

 THE COURT:  I was looking for the transcript of the settling of jury 

instructions, and I could not find that.  I don't know if they were ever -- I just couldn't 
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find it.  I couldn't find it in what was filed.  I believe it was done on the day April -- I 

want to say that was April 6.   

 MS. HARMON:  I don't know if I have a full transcript for that day, but let me 

look for the appendix. 

 THE COURT:  So what was filed that's not in your appendix was -- the 

original transcripts filed didn't appear to include that, and then I couldn't -- I did not 

find it in your paperwork. 

 MR. KENNEDY:   Yeah.  I don't think we included it in -- 

 MS. HARMON:  No. 

 MR. KENNEDY:   -- the standings here. 

THE COURT:   No. 

MR. KENNEDY:   We just included copies of the instructions themselves. 

 THE COURT:  Right.  Okay. 

 MS. HARMON:  And we only attached excerpts in our appendix, so I don't 

believe we'd have the settling of the jury instructions. 

 THE COURT:  I didn't see that.  I just saw the instructions themselves.  I 

just wanted to make sure that I didn't find -- 

 MR. KENNEDY:  Yeah, that's all we attached as an exhibit were the 

instructions. 

 THE COURT:  All right.   

 MR. KENNEDY:  The matter before the Court today is really a pretty narrow 

one, and that's Harvest's -- we call them Harvest Management or Harvest -- 

 THE COURT:   Right. 

 MR. KENNEDY:  -- our motion for the entry of judgment in favor of Harvest 

and dismissing the claim or claims that were made by the Plaintiff against Harvest.  
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What happened was, that following the jury's verdict, a period of time elapsed, and 

the Plaintiff then filed a motion with Judge Gonzalez -- 

 THE COURT:  Right. 

 MR. KENNEDY:  -- asking that judgment be entered in favor of the Plaintiff 

as to the individual Defendant and as to Harvest Management.  We opposed that 

on -- 

 MS. HARMON:  And she denied their motion. 

 MR. KENNEDY:   And she denied that motion.  And then you see from the 

transcript, from that hearing that we attached, I said, well, will that judgment also 

include a judgment in favor of Harvest dismissing the claims?  And she said, no, 

you have to file another motion, to which I said, sure, okay, we will do that.  We 

filed that motion, and somewhat to our surprise, the opposition to our motion -- 

because we said, look, if you're not going to enter judgment in favor of the Plaintiff 

against Harvest, then, of course, you ought to enter a judgment in favor of Harvest 

dismissing the Plaintiff's claims.  Makes sense. 

      The response we got from the Plaintiff was, oh, no, this is all Judge 

Bell's fault because Judge Bell was responsible for the verdict form not making any 

sense.  That came as somewhat of a surprise to us because when you go back 

through the transcript and you look at the parts of the transcripts and the 

documents -- and we set this out in excruciating detail in our motion and our  

reply -- what happened, and then there's no question about it.  When -- on the last 

day the Court said, hey, I have a verdict form that I used in another case, and it 

might be helpful to you -- 

 THE COURT:  My recollection is just one of the reasons that I get the 

transcript of the settling of jury instructions that either no one provided a verdict 
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form or what was provided was just not agreeable to everyone in some way, and I 

can't recall which of the two that was.  I mean, typically, my JEA does the final of 

the jury instructions and verdict form, so if there are any issues, we certainly can 

make those corrections.  I have never used a verdict form without having all of the 

lawyers review it. 

 MR. KENNEDY:  Well, of course, and that's what you did in this case.  And 

in the motion at page 12, starting at line 21, we quote the transcript where you say, 

"Will you guys take a look at this verdict form.  I know it doesn't have the right 

caption.  I know it's just the one we used in the last trial.  See if it looks sort of 

okay." 

 THE COURT:   Right. 

 MR. KENNEDY:  And then Mr. Rands says, "Yes, looks fine."   And then 

later on that day, Mr. Boyack says, "Yeah, that's the only change."  He suggested a 

change, and he said, "Yeah, that's the only change."  The Court says, "That's just 

what we had laying around, so."  Mr. Boyack says yeah.  And then he says again, 

"Well, that was the only modification," and that was to separate out past and future 

medicals.  So that is the genesis of the verdict form.  And then -- of course, now 

we're hearing the argument, well, this was Judge Bell's fault.  They say it twice in 

their opposition.  If Judge Bell hadn't made this mistake -- well, okay.   

       You have lawyers who look at the verdict form, approve it and actually 

the complaining party now made a change in it, but now they're saying they were 

shocked and surprised that the verdict form only named the individual Defendant.  

But if you look, and we set all of this out in detail in the memorandum, at page 14, 

when the argument -- the final argument, the closing argument is made to the jury, 

and this is page 14 of our motion, Mr. Boyack says, "Here's the verdict form."  And 
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as good lawyers do, he said to the jury, "When you fill this out, here's what you 

should do.  First thing that you will find out is, was the Defendant" -- singular -- 

negligent.   The clear answer is yes, Mr. Lujan in his testimony that was read from 

the stand said that Mr. Morgan had the right-of-way."  And then he says at the 

conclusion of that paragraph, "And then from there, you will fill out this other 

section, what percentage of fault do you assign each party?  Defendant, 100 

percent.  Plaintiff, zero percent."  And that's exactly what the jury did. 

       And now they're saying, well, that judgment should also apply against 

the other Defendant.  Well, the other Defendant is nowhere on the jury form.  And   

Judge Gonzalez said, I can't -- and there are no jury instructions that pertain to 

Harvest, the other Defendant, and there is nothing on the form.  In fact, the jury 

form itself says the individual was 100 percent at fault.   

       Now, the narrow question presented to this Court is after Judge 

Gonzalez said, look, there's not going to be a judgment entered against Harvest 

based on everything that occurred.  We ask that the Court say in that event, the 

claims against Harvest should be dismissed, and there should be a judgment 

entered in Harvest's favor.   

     The only argument that is new here that wasn't made to Judge Gonzalez 

when she denied their motion is, now it is somehow Judge Bell's fault that the 

verdict form got messed up, and the provisions from the transcript that I just read to 

you show that that just isn’t the case.  The Court said, Here's a form I've used.  I 

know the parties aren't the same.  You got to change that.  Do you approve this?  

Yes, with one change, it's all approved.  And that being the case, there is no 

reason that this Court should not enter a judgment in Harvest's favor dismissing the 

Plaintiff's claims against it.  And if the Court has no questions -- 
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THE COURT:  I don't.  Thank you. 

 MR. CLOWARD:   Good morning, Your Honor. 

 THE COURT:  Good morning, Mr. Cloward. 

 MR. CLOWARD:  So the tone and tenor has never been to blame the 

Court. 

 THE COURT:   I understand, Mr. Cloward.  I mean, I will say I do think-- I 

was just trying to pull up the jury instructions.  I mean, typically, it is the custom of 

the Court when we do a caption on a verdict form that it matches identically the 

caption on the jury instructions. 

 MR. CLOWARD:  Correct, and -- 

 THE COURT:  So I do think there was an error in that regard. 

 MR. CLOWARD:  Certainly.  And the jury instructions contain the correct 

caption, so if you look at this matter and if you simply put the first page of the 

verdict form with the correct caption, then the judgment is against both Defendants.  

But they want to come in here and take advantage of a clerical, ministerial error.   

      At no point was there ever any attempt to modify the caption, to modify 

the parties in the case, to suggest that the corporate Defendant should not be 

included.  This was simply Your Honor trying to do everybody -- take one thing off 

of everybody's plates and say, hey -- and it's on page 107 of the transcript of 

Friday, April 6th, where the Court says, "Hey, I haven't seen the verdict form.  I've 

had like six car crashes this year.  I've got one for your guys."  And everybody was 

grateful for that.   Everybody was grateful that the Court took that issue off of our 

plates along with the other issues that we have.  Now they come in here and try 

and pass on this to try and create this issue.   

     And throughout the brief, I counted on ten different times they claim that 
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he was on break, he was on break, he was on lunch break, on lunch break, ten 

different times.  Well, that's not what the testimony was.  The testimony was 

specifically that he, quote, had just ended his lunch break.  So he ended his lunch 

break and now he's back on the clock.   

     And they try and say, well, you know, there's never this issue of -- you 

know, there's never this issue of the corporation, and there's no instructions for 

respondeat superior.  The reasons the jurors weren't instructed on that is because 

that was never a contested issue.   This was not a contested issue until appellate 

counsel gets involved in the case.  Never at any point was there ever any 

argument in the claims notes, in the discovery, during the first trial, during the 

second trial that he was on some sort of a frolic and detour or on some sort of a 

lunch break during the time of the collision.   The testimony was crystal clear in the 

first case and the second case, he had finished his lunch; he was back on the 

clock.   

     Counsel cites to the Rockwell v. Sun Harbor Budget Suites case, which 

is 112 Nev. 1217, and it says, "To prevail on vicarious liability, it must be shown 

that, one, the actor at issue was an employee; and, two, that the actions 

complained off occurred when the course -- within the course and scope of the 

actor's employment." 

     The testimony was crystal clear.  We have a bus driver driving a bus at 

the time of the crash who was employed with the Defendants.  In order for them to 

prevail that this is -- that this is some sort of a frolic and detour, that it was outside 

the scope, they specifically cited to that case.   

     They say that they -- they have to show or that we -- they're citing to the 

Rockwell case, which is quoting Prell Hotel, which says, "That it must be shown 
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that it is independent venture of his own and that it was not committed within the 

course of the very task assigned to him."   Well, I guess what?  He is a bus driver 

driving a bus for this company at the time.  This -- I mean, we were shocked.  We 

tried to just stipulate saying to counsel, hey, look, this is a ministerial error.  It's 

clear -- you know, it's clear that this is what happened.  They won't agree, so that's 

why we filed the motion.  

      And all of a sudden, we get this big, giant opposition saying, oh, no, no, 

no. you know, this was -- he's outside the course and scope.  And we're like, are 

you -- huh?  Kind of shocked, like are you really making this argument?  You're 

really going to make this argument. 

       And, you know, the fact of matter is, is pursuant to Evans v. Southwest 

Gas -- and this is a direct quote -- "Where undisputed evidence exists concern the 

employee's status at the time of the tortious act, the issue may be resolved as a 

matter of law."  That is citing to Molino v. Asher -- that's 96 Nev. 814 -- and  

Connell v. Carl's Air-Conditioning at 97 Nev. 436.  This has never been an issue 

that he was outside the course and scope of his employment. 

      And they cite to the Rockwell case.  We met the burden that he was in 

the course and scope, the very act that he's driving the bus.   I mean, I don't know 

what else to say, I mean, Your Honor, the fact that we give the jury instruction on 

the corporations.   

     And the Court was correct, I didn't see any settling of the instructions 

that I read, but I did read the settling of the instructions in the first case.  And, 

specifically, the Defense points out, the Court says, "You know, the corporations" -- 

and it was referring to Instruction 17 at the time; they were renumbered.  But the 

Court says, "I don't know how this snuck in here," and all of the parties -- I jump up, 
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Mr. Boyack jumps up, Mr. Rands jumps up.  Everybody says, no, there's two 

Defendants.  There's a -- and then the Court says, oh, yeah, I'm mistaken, I'm sorry 

about that.  We're going to give that instruction.   

     That instruction is carried over to the next case.  It's given as Instruction 

Number 5.  Well, if this guy is not on the job, if this guy is not in the course and 

scope of his employ, why isn't there a directed -- a motion for directed verdict after 

the close of our evidence?  You know.  Why is it that they lie and wait for this 

ministerial action?   

     And, again, all the Court has to do is take the first page of the caption 

from the jury instructions and supplant that for the -- for the verdict form because 

there's no text on the verdict form.  It's just a caption.  Swap those two, and guess 

what, the judgment is against both Defendants, but they're trying to take advantage 

of this. 

     And, additionally, Your Honor, the singular versus plural argument 

saying, hey, look, you know, it's only against one Defendant, well, there are also 

instructions that talk about both Defendants, specifically the insurance instruction.  

The insurance instruction says you can't consider whether either Defendants, 

plural, have insurance.   Again, this is just a tactical maneuver to try and avoid 

responsibility in this case.  It was never a bona fide issue that was ever, ever 

raised by anyone during the course of this, and that’s why there was not a specific 

instruction on respondeat superior because it was not an issue.  Everyone agreed.   

     Even Ms. Jansen, when she took the stand, the 30(b)(6) for Harvest, 

and she gives her testimony, never once did she say, well, you know what, the guy 

wasn't on the job.  We asked her, you know, who's at fault for this, and why are 

they at fault?  Well, your driver was at fault because he should've seen the bus.  
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That was the singular thing that she said, is that your driver, Mr. Morgan, was at 

fault for causing this crash because he wasn't -- he didn't avoid the crash.  Yet now 

they want to come in and reinvent the wheel and say, well, you didn't present this 

and you didn't present -- we didn't have to present that because it wasn't disputed. 

      Thank you, Your Honor.  Do you have any specific questions? 

 THE COURT:  No, I don't.  Thank you. 

 MR. CLOWARD:  Thanks. 

 THE COURT:  Mr. Kennedy? 

 MR. KENNEDY:  I just have a couple points, Your Honor.   

 THE COURT:  Sure. 

 MR. KENNEDY:  First, the argument is made, well, if you just change the 

caption on the verdict form, the problem's solved.  That doesn't do it.   

THE COURT:   Right. 

MR. KENNEDY:   Okay?  The verdict form itself pertains to one Defendant, 

and it pertains to a Defendant who is negligent, and those are the jury instructions.  

There are no -- there's nothing on the jury -- on the verdict form that pertains to 

another Defendant.  And if they did intend to put two Defendants on the verdict 

form, you have to apportion fault between those two Defendants, and that's not on 

here, so -- I mean, changing the caption doesn't do it  The argument that -- 

 THE COURT:  Well, I mean, it's true, vicarious liability typically don't find  

fault between defendants, right?   I mean, I understand what you're saying and I 

understand that there's an issue with the verdict, but the way this case was 

presented by both sides, there was really never any dispute that this was an 

employee in the course and scope of employment.  It was never an issue in the 

case. 
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 MR. KENNEDY:  Actually, there was no evidence substantively presented 

by the Plaintiff.  What the employee -- what the evidence on the employee was was 

he was returning from his lunch break.  He had just eaten lunch and was returning.  

And, of course, Nevada has the coming and going rule.  Okay.  He had no 

passengers in the bus.  He'd gone to eat lunch on his lunch break.  That’s why we 

will -- so he's not in course and scope of his employment at that point.  That is 

why -- 

 THE COURT:  I mean, that wasn't an affirmative defense raised in the 

answer that -- I mean, I don't recall that issue. 

 MR. KENNEDY:  And there is no claim in the complaint for vicarious 

liability.  It's negligent entrustment. 

 THE COURT:  It's like vicarious liability and negligent entrustment is the 

third one? 

 MR. BOYACK:   Yeah, that's -- 

 MR. KENNEDY:  But this is -- this is all -- every one of these arguments, 

Your Honor, was made to Judge Gonzalez, and she says, if you want to make 

these claims, you have to have some jury instructions.  You have to have a verdict 

form that has a jury's finding of liability in it.  We don't have any of that. 

 THE COURT:  I understand, Mr. Kennedy.  I'm just telling you my 

recollection, having dealt with this case -- and this was -- I mean, for whatever 

reason, one of those cases that is extraordinarily full of holes.  We had, you know, 

a mistrial.  We had a failed start of the trial.  We had a number of motions.   

     There were a number of issues with this case that made it complicated 

and one that sticks out in my memory a bit more than others, and I do -- I mean, I 

just don't recall that there was ever any -- anything raised as a concern.  It wasn't 
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an issue. 

 MR. KENNEDY:  Because the Plaintiff didn't present enough evidence on it 

to really merit any defense other than the driver saying, I was on my lunch break 

and returning, and that's the coming and going rule.  He wasn't driving passengers.  

He had nobody in the bus.  He said, I had gone to this park, was eating lunch and I 

was returning.   

      And then what we do is we get to the closing argument. There is no part 

of the closing argument whatsoever on any liability for Harvest.  Nobody says 

anything in the closing argument.  In fact, in the closing argument, it is obvious that 

the focus is on the individual Defendant because the Plaintiff's lawyer stands up 

with the verdict form and says, "The Defendant is 100 percent negligent."  That's 

Mr. Lujan.  And that's what they say to the jury, and the jury comes back and finds 

that.   

     Now they're saying, well, you know, we think there was another 

defendant who should've been filed liable to some degree, and we think that the 

jury would've done that had we proved it, had we argued it, had we had a verdict 

form that was proper.  All of those arguments were rejected by Judge Gonzalez.  

She said, "I am denying the motion for entry of judgment against Harvest."  There's 

no evidence, there's no argument, there's no jury instructions on any kind of 

derivative liability at all.  It's just not there.   

     And to say, well, it wasn't contested, so the jury must have found that, 

even though they didn't find it, is absurd, and I don't -- I don't think the Court really 

at this point can go behind the evidence and the verdict form and say that the jury 

probably would have found something other than it did if things had been done 

properly.   
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      Because the focus and the closing argument -- in fact, the focus of the 

whole case was on the individual, and the verdict form was examined and 

prepared, and it focused only on the individual.  There is no mention in that verdict 

form of the other Defendant, and there are no jury instructions on liability for the 

other Defendant.  To say we have a stock instruction that says treat corporations 

like individuals, that doesn't get you anywhere at all. 

     And so based on what Judge Gonzalez did and the narrow issue that's 

presented to Your Honor, I think it's clear that Your Honor should enter a judgment 

in favor of the Harvest Defendant, dismissing the Plaintiff's claim or claims against 

it.   And I'm done if the Court has no questions. 

THE COURT:   No, I don't.  Mr. Cloward, anything else? 

MR. CLOWARD:  Yes.  Your Honor, Rule 54(b) indicates that this Court 

does not have to consider anything that Judge Gonzalez did, and I think Judge 

Gonzalez recognized after this second motion was filed, but you know what, it's 

probably appropriate to send this back to Judge Bell who presided over two jury 

trials and a failed third start and let her address these issues.   

       So we're asking that the Court either deny Harvest's motion and enter 

judgment against our client.  If the Court wants us to file a different motion, a 

separate motion for reconsideration so the Court can apply 42, NRCP 42, we're 

happy to do that.  But at the end of the day, the Court is correct in the recollection; 

this was never a contested issue until appellate counsel got involved.  It is -- it is 

plain and simple.   

     Further, the Price v. Sennott case, 85 Nev. 600, "A party cannot gamble 

on the jury verdict and then later, when displeased with the verdict, challenge the 

sufficiency of the evidence to support it."   Mr. Kennedy is saying, well, Plaintiff 
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didn't do this and Plaintiff didn't do that and Plaintiff didn't do all these things.  Well, 

the reason we didn't do these things is because this was never a bona fide issue.  

It never was.  Yet they're trying to seize on this ministerial clerical error, which was 

done as a courtesy to the parties, and it's really unfair.  Thank you, Your Honor. 

THE COURT:  All right.  So I want to look at -- I want to look at the 

transcripts related to the settling of the jury instructions.  I found the old one, and I 

just need to find -- I can't remember if we just used the same ones or if there was 

additional discussion of the settling of the instructions after, but I wasn't able to find 

that.  

MR. KENNEDY:  Your Honor, we have the full transcript, so we'll look for it, 

too, and file them. 

THE COURT:   Yeah.  I just -- the transcripts are filed.  I just -- I couldn't -- I 

went through them and I couldn't find that part, you know, that -- Mr. Cloward 

jogged my memory, that we had both of the settling of instructions in the first trial.  

He at least remembered, but I didn't see that either.  I just want to go through those 

before I make any decision here because I want to see what the discussions were 

relative to what the instructions were or were not included.     

     And so I'm going to set a status check.  I'll set it two weeks just to give 

me an opportunity to go through them.  Don't -- you don't need to come back to 

court.  I'm just doing that for my own benefit.  And then I will issue a written 

decision once I've had the opportunity to review them.  If I have additional 

questions after that, then I will let you know. 

MR. KENNEDY:  Okay.   

THE COURT:  All right.  Thank you. 

MR. KENNEDY:  Sounds good. 
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MR. CLOWARD:  Thank you, Your Honor. 

 [Proceeding concluded at 10:29 a.m.] 
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Tuesday, March 19, 2019 - Las Vegas, Nevada 

[Proceedings begin at 9:10 a.m.] 

 

 MR. CLOWARD:  Hi, Judge.  Good morning.  Ben Cloward for Plaintiffs -- 

or for Plaintiff. 

  THE COURT:  So with respect to the -- I'm sorry, can I get everybody's 

appearance. 

 MS. WILDE:   Good morning, Your Honor.  Kathleen Wilde, Bar Number 

12522, for Mr. Morgan. 

 MR. ECHOLS:  Good morning, Your Honor.  Micah Echols for Plaintiff. 

 MR. CLOWARD:  Ben Cloward for Plaintiff. 

 MR. KENNEDY:  And Dennis Kennedy and Sarah Harmon for Defendant 

Harvest. 

 THE COURT:  All right.  So with respect to the motions that I heard 

recently, I'm still just concerned a little bit about the language.  I don't believe I 

have jurisdiction at this point, but I am going to certify under Honeycutt,  that if the 

case is returned to me, I would recall the jury to see if we can correct the error with 

respect to the verdict form.  So I'm going to send that to the Supreme Court and 

we'll see what they do.  We have today the motion for fees, so -- 

 MR. KENNEDY:  Your Honor, if  -- 

 THE COURT:  Oh.  And I'm also reassigning the case to myself.  I think that 

given the long history I had with the case -- frankly, I didn't really anticipate any 

significant issue in the case or I would have kept it in the first place.  I spoke with 

Judge Gonzalez, and we both felt it was [indiscernible] for it to stay here. 

 MR. KENNEDY:  Just a couple points of clarification -- 
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 THE COURT:  Sure. 

 MR. KENNEDY:  -- the first one being, you said that you don’t know that 

you have jurisdiction and you're going to -- 

 THE COURT:  I don’t believe I have jurisdiction, so I'm going to -- I'm 

issuing an order saying that I don't have jurisdiction to make -- to consider the 

motion that was in front of me but to do the Honeycutt certification regarding what I 

would do if the case was returned to me. 

 MR. KENNEDY:   Okay.  And that, just so the record is clear, is Harvest's 

motion for the entry of judgment? 

 THE COURT:   Yes. 

 MR. KENNEDY:  Okay.  The second -- that being so, I guess my question 

is, would it make more sense not to proceed with the costs motion, et cetera, et 

cetera, until that matter is resolved?  Because it's kind of -- the costs are in a 

number of ways dependent on what happens in that motion.  Just from Harvest's 

point of view, I think -- 

 THE COURT:  Right. 

 MR. KENNEDY : -- it would make more sense.  I don’t know what the -- 

what the plan of things, but we could get a decision, but then that decision is just 

going to be hanging there -- 

 THE COURT:  Right. 

 MR. KENNEDY:  -- until the Supreme Court makes a decision. 

 THE COURT:  I mean, I can certainly make a decision with respect to 

costs, with respect to Mr. Lujan as a defendant.   

 MR. KENNEDY:  Yeah, that -- 

 THE COURT:   The Harvest issue, I think, is just unresolved right now, so -- 
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 MR. KENNEDY:   Okay.  And just before we start, if I could get clarification.  

I saw the minute order on the case being transferred back to Your Honor.  Could -- 

just so that the record is clear, could Your Honor give some explanation of how  

that -- how that occurred and the reasons for it?  I know the Court cited the rule -- 

 THE COURT:  Right.  I mean -- 

 MR. KENNEDY:  -- but the rule asks for a little bit more. 

THE COURT:  Well -- 

MR. KENNEDY:   Necessity and convenience.  I'm just curious. 

 THE COURT:  Right.  As I just explained, because I have familiarity with 

the case, I had this case for -- 

 MR. CLOWARD:   Long time. 

 THE COURT:   -- you know, two years.  We did three trials, two of which 

didn't go -- go to plan.  I completed the third trial.  By the time that it was 

reassigned to Judge Gonzalez, there really was -- I would not have anticipated 

there to be any -- anything but simple post-trial matters.   

           And given the complexity of this particular issue, my familiarity with 

the case, I would have had this case in the first place if I had -- if I had known that 

there was going to be this kind of issue.  I don't typically --you know, in every case 

reassignment I've ever been through in my ten years in the court, I have kept any 

case where there was a complicated issue where I have had the case for -- for trial. 

 MR. KENNEDY:  Okay.  Thanks.  I appreciate the explanation.  Just that I 

wanted to make sure we have a clear record in case -- 

 THE COURT:  All right.   

 MR. KENNEDY:  -- that issue comes up.    

 THE COURT:  Well, I thought I had just done that, Mr. Kennedy.  
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MR. KENNEDY:  Okay. 

THE COURT:   Okay.  So, folks, what do you want to do on the case?   Do 

you want to wait? 

 MS. WILDE:   We believe we should go ahead with that issue, Your Honor, 

because it's collateral.  There's no reason that we can't discuss especially the 

attorney fees and costs that were incurred because of the mistrial.  This is just a 

continuation of the motion from way back in March 2018.   

          To the extent that there's any different fees, for example, a 68(f) or 

things like that, we would address that after the judgment issue is addressed.  But 

the pending motion, we believe is collateral and could be addressed today 

regardless of the Honeycutt issue. 

 THE COURT:   Okay. 

 MS. WILDE:  All right.  So as I stated, Your Honor, this is a renewal or just 

kind of reinvigorating the motion that had occurred in March 2018.  It is my 

understanding -- I wasn't there, but it was my understanding from Mr. Cloward that 

what had happened was that the motion had been filed following the mistrial in 

November 2017, and then there were various continuances.  And eventually it was 

taken off calendar really for the convenience of everybody and the practicality at 

that time because there was going to be -- and there ultimately was -- a jury trial 

then in April 2018. 

  So the fees and costs that were sought with this motion are 

specifically related to -- at least in the first part -- the fees and costs that were 

incurred because of the mistrial.  And the mistrial was a result of -- whether we call 

it complete, deliberate misconduct or whether we call it, at best, complete 

negligence and ineptitude, it was a result of Defense counsel's misconduct.  So our 
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position is that Mr. Morgan should not bear the expense of a mistrial that was 

wholly not his fault.   

  Now, we understand that Defendants have said, well, you know, 

there was no motion in limine in place, but we don't need a motion in limine in 

place saying follow the Rules of Evidence.  That should be obvious to anyone who 

practices law.  So we submitted that attorney fee specific to the mistrial in the 

amount of $47,250, are available under a number of sources.  They're available 

under NRS 7.085.  They're available under 18.010.  As (indiscernible) mentioned, 

they're available 18.070.   

          And, of course, the Court also has inherent authority to do what is 

equitable and to make the parties in fair positions and essentially grant a sanction 

because Mr. Morgan should not bear the costs of this wrongdoing.  For that part of 

our motion, we believe that both Defendants and also that counsel for the 

Defendants have the ability to split that in the Court's discretion because it's really 

attributable to them, and it was done for their own benefit. 

  We also added in, because of the judgment for Lujan, costs just as 

a prevailing party, and that's a much cleaner, much simpler issue, especially 

because Mr. Lujan did not file a timely motion to retax.  So for that portion, we also 

maintain that we're entitled to costs as a prevailing party in the amount of 

$97,225.13.  The documentation was provided both in March, around the same 

time that they had briefed this mistrial issue, and then more recently was 

resubmitted in December after the judgment was entered as to Mr. Lujan.  And so 

that's a different issue, but that still is clean, basic collateral issue that could be 

addressed at this time. 

 THE COURT:  All right.  Thank you. 
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 MS. WILDE:  Thank you. 

 THE COURT:   Mr. Kennedy. 

 MR. KENNEDY:  Again, Dennis Kennedy for Defendant Harvest 

Management.  Again, I would suggest to the Court that ruling on the costs and fees 

issue with respect to Harvest should be deferred until after the Supreme Court 

does whatever it's going to do, but because we're arguing those, let's go to the 

motion itself.  Yeah, usually I talk loud enough, but -- 

  The motion itself, 97,225.13 is not sought against Harvest in the 

motion.  So as we said in the motion, we won't even address that because the 

motion says on page three, the costs are sought against the other Defendant and 

counsel, so we don’t address that in the motion.  And the motion's not ambiguous.  

It's very clear.  It says costs are being sought against these two. 

  The attorney's fees are sought against all three parties, Harvest, 

Lujan and counsel.  And so what we did was we looked at the motion and we said 

there is a specific statute, 18.070, that governs costs and fees in the event of a 

mistrial.  That statute is completely missing from the motion.  That is a specific and 

particular statute that governs costs and fees in the event of a mistrial, and as we 

point out in our opposition, the rule is, it's against a party or an attorney who 

purposely causes the mistrial. 

  We go back to the motion and we look to see if the motion 

addresses that point.  It does not.  The motion relies on two other statutes, NRS 

7.085.  That applies to lawyers only.  That's a frivolous claim's statute and only 

applies to lawyers.  18.010(2)(b) applies to prevailing parties, and it applies to 

prevailing parties if there is a claim brought in bad faith without substantial 

justification, et cetera, et cetera. 
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  We don't have that here because, number one, there is no -- the 

Plaintiff is not a prevailing party against Harvest when a mistrial is granted.  There's 

no prevailing party in that situation, which leads us back to the reason that 18.070 

exists, which says in the event of a mistrial, here's what governs.   

            Let's assume, though, that somehow the Court is going to consider 

the motion and is going to assume that the standard under 18.070 is applied even 

though it's not cited in the motion.  Well, what we look at is, it says, costs and fees 

against the attorney or the party who purposely caused the mistrial. 

  Now I won't speak for the Gardner and the Gardner law firm.  I will 

only speak for Harvest.  The Gardner law firm did file an opposition.  Harvest 

cannot possibly be held to have purposely caused a mistrial.  This was a question 

on cross-examination asked by a lawyer of a witness in what is charitably called a 

difficult area of cross-examination and -- and at least I think so.   

           And there was some argument about it with the Court.  The Court 

declared a mistrial.  If that's the case, then the Court has to say, did Mr. Gardner 

purposely cause the mistrial?  That's the question.  It seems pretty clear from the 

transcript he didn't.  He had a pretty good faith basis that he articulated for asking 

that question.   Secondly, 18.010, which I mentioned earlier -- 

 THE COURT:  So, Mr. Kennedy, let me ask you a question about that.  

Because where does the point come when a lawyer's complete disregard for a rule 

is -- I mean, I suppose anybody could say, right, I didn't do it on purpose, but we're 

also expected to know the rules.  Do you have any thoughts on that issue?  Do you 

understand what I'm asking? 

 MR. KENNEDY:  Yeah.  Correct.  The mistrial situation, the statute 

specifically says, purposefully did it.  Okay?  I'm speaking for Harvest, and I say, 
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no, Harvest didn't purposefully do it. 

 THE COURT:  I understand. 

 MR. KENNEDY:  Yeah.  I mean, it had nothing to do with it. 

 THE COURT:   That's not what I asked you. 

 MR. KENNEDY:  Okay.  As to Mr. Gardner -- 

 THE COURT:   There has to be some -- 

 MR. KENNEDY:  Yeah.  In a typical mistrial, there's a motion in limine or 

order in limine saying you will not ask the following question or will not touch the 

following topic.  The lawyer gets right up and does it.  Well, that's purposefully.  

Okay?  This, though, is an evidentiary question involving how can a character 

witness be impeached?   

           My own personal view is, I think Mr. Gardner was correct in the 

impeachment that he did.  The Court ruled otherwise.  He felt very strongly that he 

was correct, and I think that he was, but it's a gray area where the Court has to 

exercise some judgment.  The Court did and declared the mistrial.   

           The question is, did Mr. Gardner do it intentionally?  It certainly does 

not seem as though he did because I read the transcript where there's an 

argument over this, and he certainly had a good faith belief in what he was doing.  

He was not impeaching a party with an arrest that doesn't go to a conviction.  He 

was -- he was impeaching a character witness with other conduct of the person 

whose character was at issue.  And I think he had a pretty argument that he was 

right.  The Court said he was not, and we moved on from there.   

  It certainly does not appear that he did that intentionally in order to 

cause a mistrial.  Now, that just doesn't appear anywhere, and I don't -- I think it's a 

great leap for the Court to reach that conclusion.  But, again, I don’t speak for 
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Gardner.  I speak for Harvest.  Harvest certainly didn't do anything to cause the 

mistrial, and parties can do things. 

 THE COURT:  I don't think you answered my question.  I mean, my 

question is, is there a point where an attorney's blatant disregard of the rules 

becomes purposeful conduct? 

 MR. KENNEDY:  Oh, yeah, absolutely.  Sure, it can -- 

 THE COURT:  Okay.  And it's just by the motion in limine, right, that we 

expect lawyers to know the rules and comply with them? 

 MR. KENNEDY:  That's right. 

 THE COURT:  Okay. 

 MR. KENNEDY:  And as I said -- yeah, we do expect that, and in this case, 

I think, there was room for debate over whether they're -- 

 THE COURT:  And I appreciate that.  That's your opinion. 

 MR. KENNEDY:  Yeah.  But there does come a point where a lawyer 

clearly violates a rule and the court says, look, I know you did that intentionally. 

 THE COURT:   Well -- okay.  That wasn't my question.  I mean, is there a 

point where, you know, right, ignorance of the law is not a defense; yeah?   So if 

the lawyer doesn't -- if the lawyer doesn't know the rule, they violate the rule 

because they don’t know the rule -- I mean, they can say, well, I didn't know the 

rule, right?  So then under that circumstance, it would never be purposeful.   I 

guess it would be good if the lawyers -- none of the lawyers knew the rules and me 

either.    

 MR. KENNEDY:  Well, yeah, but, of course, that's not going to get you very 

far.  The question is, a lawyer can violate the rule and the court can say, man, you 

do not know the rule -- 
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 THE COURT:  Right. 

 MR. KENNEDY:  -- on this.  The next question, though, is, did the lawyer 

purposely and intend to cause the mistrial?  Now, as I said, I'm not speaking for -- 

for Gardner. 

 THE COURT:   No.  I'm talking hypothetically. 

 MR. KENNEDY:  Yeah. 

 THE COURT:  I understand -- I understand your position here.  I just -- 

what I'm saying is that at some point with them not knowing the rules, right, the 

lawyer purpose -- that purposeful conduct cannot be purposeful.   

 MR. KENNEDY:  The Court could conclude that.  The Court -- the Court 

could say ignorance is such a basic rule.  Yeah.  I don't think that's the case here, 

but the Court surely could say that.  And so the sum and substance of this is, as to 

Harvest -- 

 THE COURT:  I'm sorry, could you do me a favor?  Could you take that 

lamp and just turn it a little bit towards you?  

MR. KENNEDY:  Sure. 

THE COURT:   Keep going. 

 MR. KENNEDY:  How's that? 

 THE COURT:  There you go.  Thank you. 

 MR. KENNEDY:  Because it's a little dark up here.   

 THE COURT:  Right.  Yeah, this court is horrible.  There's -- both sides are 

in my eyes.  The light is in my eyes. 

 MR. KENNEDY:  Okay.  Sum and substance, I think it probably is a good 

idea, if the Court's going to do a Honeycutt submission, that the Court defer ruling 

on the costs and fees as to Harvest because depending on what the Supreme 
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Court does, it could have a big impact on it. 

 THE COURT:  Okay. 

 MR. KENNEDY:  But the motion itself ought to be denied.  Now, we also 

have a motion to strike the reply because the reply comes back and says, oh, well, 

yeah, we -- we think the Court should award these under 18.070.  Well, the motion 

wasn't based on 18.070.  That was what we said the motion failed because of that. 

  And then the Plaintiff also says, well, you know, the Court also had 

the inherent authority to do this if it feels like it.  Our response is, well, where there 

is a specific statute governing this, saying here is the rule and here is the burden of 

proof on that, that the Court's probably obligated to apply that statute and not say, 

well, the statute hasn't been met, but I'll exercise my inherent authority.  I think it's 

pretty clear the Court should not -- should not do that.  That's not the proper use of 

inherent authority. 

  So that's Harvest's position.  We think -- Harvest thinks the Court 

ought to defer, but if the Court does not, then the Court has to deny the motion as 

to the fees and the costs for Harvest at this time.  But the safer course is for the 

Court to defer. 

 THE COURT:  Okay, Mr. Kennedy. 

 MS. WILDE:  I think at the outset it's useful to clarify how the costs 

breakdown works here.  The total 97 and change costs are as a prevailing party, 

and that would include the costs incurred as part of the mistrial.  Specifically with 

respect to both the Defendants and their defense counsel, about 20,000 and some 

change were costs attributable to that mistrial.  So that's a separate issue, and that 

could be divided out depending on how the Court rules. 

  With respect to striking the entire reply, that's obviously a very 
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extreme response when, at most, we have an agreement to disagree as to whether 

statutes work in tandem. 

 THE COURT:  I hate to interrupt you.  I have a question for Mr. Kennedy -- 

 MS. WILDE:   Of course, Your Honor. 

 THE COURT:  -- that maybe I should've clarified before, and it just sort of 

came to me.  So at this point you are just representing Harvest and not Mr. Lujan? 

 MR. KENNEDY:  That is correct, Harvest only. 

 THE COURT:   That is at some point on the record.  And so Mr. Gardner is 

still counsel for Mr. Lujan? 

 MR. KENNEDY:   Not me. 

 MS. HARMON:  Mr. Rands, we believe is representing Mr. Lujan, but we 

don’t know for sure, Your Honor. 

 MR. KENNEDY:  We've made attempts to ascertain who's representing Mr. 

Lujan.  They have not been altogether successful.  But we are not.  We have 

Harvest only. 

 THE COURT:  Okay. 

 MR. KENNEDY:  But as Ms. Harmon said, we've tried and not been 

successful in really determining who has taken over that representation. 

 THE COURT:  All right.  Thank you.  Sorry. 

 MS. WILDE:  No problem.  And it is a good point because during the 

entirety of the trial, both Defendants were represented by Mr. Rands and Mr. 

Gardner, and the separation is actually a fairly new thing that happened after the 

fact when Mr. Kennedy's office came in.  And, actually, there is even a little bit of 

confusion that at first, it kind of appeared like they were representing both 

Defendants, but now it's now been clarified that they're only representing Harvest.   
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  And communication's been a bit dicey with Mr. Rands, I think is 

probably the best way to put it.  But it appears that he is representing at least Mr. 

Lujan in this matter and at least through the appeal.  So as for that issue, that 

clarification. 

  Now, with respect to which statutes apply, we believe it goes back 

to the Watson Rounds case that we cited in our reply and we've discussed at other 

occasions, that really all these statutes work in tandem.  The language in 18.010 

really specifies that in saying, in addition to other relief that's available.  But the 

idea that the court conveys in Watson Rounds is that each of these statutes has a 

different role, but they can work in tandem.  Sometimes one applies better than 

others.  And, of course, inherent authority always comes in. 

  Now, courts are restricted with inherent authority and for good 

reason, but when there are situations where there has been an inequitable 

situation or where counsel are just completely out of line, of course the Court has 

the ability to sanction that conduct.   

            And in this case, while there's an argument that there's a gray area 

in evidence, we know what Mr. Rands and Mr. Gardner -- well, actually Mr. 

Gardner.  Mr. Rands had stand down, stop it, we don't want this, but Mr. Gardner 

sent out that he wanted to prove that Mr. Morgan was not the next superhero, 

which was what was said in the opposition for both Defendants.   So the intent was 

that they wanted to show he's a video game playing loser who stays home and has 

a drinking problem.  That was the intent, at least according to what they said in 

their opposition. 

 THE COURT:   But, you know, the whole purpose of cross-examination by 

opposing counsel is to paint the person on the other side in a less than favorable 
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light, right, and that's -- 

 MS. WILDE:  Absolutely.  Absolutely.  And that's always the difficult -- 

 THE COURT:  That's not a -- that's not a legitimate position. 

 MS. WILDE:   Right.  It's definitely the difficulty with cross-examination and 

really with evidence in general, said good evidence and good argument by 

definition is prejudicial.  The question is whether it's unfairly so or it does so in the 

way that crosses the line into a rule that's not okay, which here arguing about an 

arrest for a misdemeanor offense of which Mr. Morgan had not been convicted and 

ultimately was not an appropriate use of a cross-examination, period, and that's 

why we had a mistrial. 

  It's my understanding, as in all cases, nobody wants a mistrial.  

That's always something that's unfortunate for everybody, but in this particular 

case, the mistrial was necessary.  Even as Mr. Rands stated in the trial transcript 

on page 163, this was definitely a mess-up.  This was definitely a big deal, and 

whether it was done with the intent of, I'm going to court today to cause a mistrial 

or the intent of, I'm going to discredit and maybe I don't know the Rules of 

Evidence or I'm going to try and push the Rules of Evidence, the fact remains that 

it happened.   

          And really who should bear that cost?  It shouldn't be Mr. Morgan 

because he was innocent in all of this.  Everybody was just trying to have a clean 

trial, and we wouldn't have had all this wasted time, all these wasted resources 

were it not for a veteran attorney who should've known better and who actually 

even had his co-counsel say, okay, we're moving on, what are we doing here?  

And I'm getting that, obviously, secondhand from Mr. Cloward, I wasn't there, but 

it's my understanding that this really was counsel making an egregious error, and it 
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really cost everybody a lot of time and resources, and we believe that Mr. Morgan 

shouldn't have to pay for that. 

 THE COURT:  So let me ask you a question.  18.070 was not included in 

any of your motions that err to the Defense for me to consider that. 

 MS. WILDE:  I believe it's fair for the Defense because they raised it 

specifically in their opposition.  So by bringing that up, they were trying to argue, 

okay, it's only under this statute.  So they're trying to argue essentially if there's an 

exclusive remedy, so it was on their radar.  They made an argument in their 

opposition about the issue.  So from them raising the position, I don't think it's 

unfair to assess that particular statute.  Oh, that also works in tandem with all of the 

others. 

 THE COURT:  All right.  But a party can't raise an argument in their reply 

for the first time, right, and then -- defense counsel also has an ethical obligation to 

raise any authority that may be contrary to their position, so I feel almost like it 

penalizes them for appropriately raising some authority that wasn’t necessarily 

helpful to their side. 

 MS. WILDE:  I think that's a fair point, that they're obviously trying to cover 

all the different bases, but they also did file a sur reply.  So any of the concerns of 

this being raised for the first time, I think, are also eliminated because they had the 

sur reply and the opportunity to address that point. 

 THE COURT:  Okay. 

 MS. WILDE:  It's really a question of were there -- was there any prejudice 

in how the way that this went down, and, ultimately, because they've had the 

chance to argue it in their opposition, in their sur reply and now verbally, I think 

their prejudice is minimal at best, especially because this is still a question of 
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statutory interpretation and impressions of really law, which one of these statutes is 

most applicable.  I don’t see that that's type of prejudice that would prohibit 

granting the motion, especially because it's one of many alternative bases. 

 THE COURT:  Okay. 

 MS. WILDE:  And also, I had just noted with regard to the Honeycutt issue, 

and, obviously, that's something that is helpful to clarify a record and clean things 

up going into the appeal, but in the event that the Supreme Court ultimately does 

not want to have the jury reconvene, I think that this also something that we could 

revisit, the NRCP 49(a) issue that had been addressed way back in our initial 

motion for entry of judgment as to both Defendants.   

  So to the extent that we get there -- you know, hopefully, that's 

something that's also on everybody's radar and just something that we had wanted 

to mention because, you know, it can get a little -- a little bit messy with the way 

that this whole case went after the fact, and what should've been a basic 

administrative matter, it's kind of gotten messy.  So we just wanted also to put that 

on everyone's radar going forward. 

 THE COURT:  I'll agree on that last one. 

 MS. WILDE:  Thank you, Your Honor. 

 THE COURT:  All right.  Anything else, Mr. Kennedy? 

 MR. KENNEDY:  No, Your Honor.  We'll submit it. 

THE COURT:  All right.  Great.  So I'm going to get a written decision to on 

that.  

[Court and Clerk confer] 

THE COURT:   I should have that order out to you today.  I just -- there 

were just a couple things I was editing, and then we'll see what happens. 

2316



 

-18- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

 MR. KENNEDY:   Okay.  Thank Your Honor. 

 MR. CLOWARD:   Thank you, Judge Bell. 

 MS. WILDE:  Thank you. 

 MR. ECHOLS:   Have a nice day. 

 THE COURT:  You, too. 

[Proceeding concluded at 9:38 a.m.] 
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