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New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8  

DISTRICT COURT 

CLARK COUNTY, NEVADA

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Dept. No.: XXXII 

Consolidated with: A-13-690944-C 

BANK OF AMERICA AND THE BANK 
OF NEW YORK MELLON, AS 
TRUSTEE'S TRIAL BRIEF 

The Bank of New York Mellon FKA The Bank of New York, as Trustee for the 

Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage Pass-Through 

Certificates, Series 2006-J8 (BoNYM) and Bank of America, N.A. (BANA) submit this trial brief per 

EDCR 7.27 to provide this Court with an overview of the material issues of law and facts they intend 

to prove or have proven at trial and the legal outcome of those facts under controlling law.  

/// 

Case Number: A-13-685203-C
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1/15/2020 10:31 AM
Steven D. Grierson
CLERK OF THE COURT
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I. INTRODUCTION 

NV Eagles bought property from Underwood Partners, who bought the property at an HOA 

foreclosure sale that came with zero warranties, and now NV Eagles asks the Court to give it title free 

and clear of BoNYM's senior Deed of Trust.  NV Eagles cannot have such extraordinary relief because: 

1) the loan servicer, Bank of America, N.A. (BANA), through its counsel at Miles, Bauer, Bergstrom 

& Winters LLP (Miles Bauer), tendered payment for what its good-faith calculation of the 

superpriority amount of the HOA's lien; and (2) the HOA sold the property for an inadequate price at 

an unfair sale, and the equities weigh in favor of a finding that BoNYM's Deed of Trust survived. 

II. FACTS ALREADY PROVEN OR THAT WILL BE PROVEN AT TRIAL 

The Property 

1. This matter concerns title to real property located at 2184 Pont National Drive, 

Henderson, Nevada 89044; Parcel No. 190-20-311-033 (Property).  Stip. Facts, at ¶ 1.

2. The Property is governed by the Declaration of Covenants, Conditions, and Restrictions 

(CC&Rs) of Madeira Canyon Homeowners Association (HOA), which were recorded in the Clark 

County Recorder's Office as Instrument Number 20050524-0002414.  Stip. Facts, at ¶ 2; Trial Ex. 8. 

The Deed of Trust

3. On or about November 20, 2006, Melissa Lieberman (Borrower) executed a 

$511,576.00 promissory note (Note) in favor of Pulte Mortgage, LLC.  Trial Ex. 1; see also Stip. 

Facts, at ¶ 3.

4. The Note was secured by a deed of trust recorded in the Clark County Recorder's Office 

as Instrument Number 20061127-0002922 (Deed of Trust).  Trial Ex. 1; see also Stip. Facts, at ¶ 4. 

5. The Deed of Trust's PUD Rider contains the following provision: "If Borrower does 

not pay [HOA] dues and assessments when due, then Lender may pay them."  Trial Ex. 1, at BANA17. 

6. On or about September 14, 2011, the Deed of Trust was assigned to BoNYM via an 

Assignment of Deed of Trust recorded in the Clark County Recorder's Office as Instrument Number 

20110919-0000030.  Stip. Facts, at ¶ 4; Trial Ex. 2. 

7. As of late 2017, the total amount due under the Note was $845,088.76.  Trial Ex. 15. 

/// 
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The HOA's Lien

8. After the Borrower defaulted on her obligations to the HOA, the HOA retained Nevada 

Association Services, Inc. (NAS) to collect the delinquency.  Stip. Facts, at ¶ 5.

9. The HOA's contract with NAS stated: "NAS is given full power and authority to act on 

behalf of and in the name of the [HOA] to do all things which NAS deems appropriate to effect the 

collection of the delinquency."  Trial Ex. 11, at BANA000156. 

10. On October 27, 2010, NAS recorded a Notice of Delinquent Assessment Lien in the 

Clark County Recorder's Office as Instrument Number 20101027-0002037.  Stip. Facts, at ¶ 6; Trial 

Ex. 3. 

11. On December 21, 2010, NAS recorded a Notice of Default and Election to Sell Under 

Homeowners Association Lien in the Clark County Recorder's Office as Instrument Number 

20101221-0000548.  Stip. Facts, at ¶ 7; Trial Ex. 4.  

Miles Bauer's Tender Efforts

12. After it received the Notice of Default, BANA, who serviced the loan secured by the 

Deed of Trust, retained Miles Bauer to satisfy the superpriority portion of the lien to protect the Deed 

of Trust, in accordance with its policy of retaining Miles Bauer to protect its deeds of trust from 

association-lien foreclosures.  Trial Ex. 9; see also Stip. Facts, at ¶ 8; Testimony of Diane Deloney.  

13. Miles Bauer's procedure for these files was to first send a letter to the association's 

collection agent that (1) requested a statement of account so that Miles Bauer could calculate the 

superpriority amount, and (2) offered to pay that amount.  Testimony of Rock Jung.  

14. If the agent provided a ledger, or if Miles Bauer had another ledger from the same 

association, Miles Bauer's procedure was to tender a superpriority payment to the association's agent 

on BANA's behalf.  Id.

15. Consistent with these policies, Rock Jung, an attorney at Miles Bauer, sent a letter to 

NAS on February 22, 2011, seeking to determine the superpriority amount of the HOA's lien and 

"offer[ing] to pay that sum upon presentation of adequate proof of the same by the HOA."  Trial Ex. 

9, at BANA000131–32; see also Stip. Facts, at ¶ 9; Testimony of Rock Jung. 

/// 
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16. NAS responded on or about March 12, 2011, sending Jung a document showing the 

total amount the Borrower owed the HOA broken down by categories, including amounts due for 

"monthly assessments."  See Trial Ex. 9, at BANA000134–35; Stip. Facts, at ¶ 10.

17. The document showed the "Present rate" of the "Quarterly Assessment Amount" as 

$162.00.  Trial Ex. 9, at BANA000134.  The ledger listed three separate "Prior rate[s]" of the 

Quarterly Assessment Amount: (1) $210.00; (2) $180.00; (3) $234.00.  Id.  It did not specify the dates 

for which each Prior Rate applied, not did it include any superpriority number.  Id.

18. The ledger did not show the HOA had incurred any maintenance or nuisance-abatement 

charges.  Id.; Stip. Facts, at ¶ 11. 

19. On or about April 1, 2011, Miles Bauer sent a $486.00 check to NAS, enclosed by a 

letter explaining the check was equal to "9 months worth of delinquent assessments" and intended to 

satisfy BONY's "obligations to the HOA as a holder of the first deed of trust against a property," via 

its runner, Legal Wings.  Trial Ex. 9, at BANA000137–41; Testimony of Rock Jung. 

20. NAS rejected the $486.00 check.  Trial Ex. 9, at BANA000141; Testimony of Susan 

Moses; Testimony of Rock Jung. 

NAS Rejects Miles Bauer's Tenders as a Matter of Course

21. Jung knew NAS would reject any payment that was not for the full amount of the 

HOA's lien when he tendered the $486.00 check based on previous experience.  Testimony of Rock 

Jung.  

22. NAS received hundreds of superpriority tenders from Jung and other attorneys at Miles 

Bauer.  Testimony of Susan Moses; Testimony of Rock Jung.  

23. NAS rejected these tenders as a matter of course.  Testimony of Susan Moses; 

Testimony of Rock Jung. 

24. NAS rejected Miles Bauer's superpriority tenders for two reasons.  First, NAS did not 

believe the foreclosure of an association's lien could extinguish a senior deed of trust because it did 

not believe an association's superpriority lien existed until the senior deed of trust encumbering the 

same property was foreclosed.  Trial Ex. 13, at BANA784–86.  Second, NAS believed the 

superpriority amount included not only nine months of assessments, but also nine months of interest, 
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nine late fees, a transfer fee, and all costs of collecting.  Trial Ex. 14, at BANA910–12, 994; 

Testimony of Susan Moses.  

25. NAS made these positions clear in global litigation between BANA and dozens of 

homeowners associations and collection agents, in which BANA sought a declaration regarding the 

priority and scope of associations' superpriority liens.  See Trial Ex. 13.   

26. In its motion to dismiss BANA's complaint in that case, NAS stated that "until such 

time as [BANA] actually forecloses on [a] property, there is and can be no priority dispute" between 

BANA and an association because an association's "Super Priority Lien is triggered by foreclosure of 

the first deed of trust."  Id., at BANA000786; see also BANA000791 ("Prior to [BANA]'s foreclosure, 

there is no application of NRS 116.3116[.]"); BANA000796 ("[U]nless and until it becomes the owner 

of a property subject to a Super Priority Lien, [BANA] is not liable for any of the amounts owing 

under the Super Priority Lien.").   

27. In its reply in support of its motion to dismiss, NAS declared that BANA's "pre-

payment scheme"––that is, the "scheme" of submitting superpriority payments before an association's 

sale to protect its senior deeds of trust––"is, at its core, a hypothetical scenario void of sufficient 

definiteness to enable this Court to dispose of this controversy."  Id., at BANA000803.  The "[r]eason 

being," NAS explained, is that "in the absence of foreclosure of a first deed of trust, there is no super-

priority analysis under NRS 116.3116."  Id., at 3.   

28. Making clear its intent to reject all of BANA's superpriority tenders, NAS declared that 

"nothing in NRS 116.3116 prohibits [NAS] from rejecting [Miles Bauer]'s tender prior to foreclosure."  

Id., at BANA000806. 

NAS finishes foreclosure 

29. After rejecting Jung's superpriority tender here, NAS encouraged the HOA to press 

forward with foreclosure, explaining that it had "discovered that more properties are now being sold 

at the foreclosure auction to third party investors.  When this happens, all parties get paid."  Trial 

Exhibit 11, at BANA271.  "All parties" included the HOA, NAS, the management company, and the 

HOA's other vendors––not the beneficiary of the Deed of Trust.   

/// 
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30. On April 1, 2013, NAS recorded a Notice of Foreclosure Sale in the Clark County 

Recorder's Office, which set the sale for April 26, 2013.  Stip. Facts, at ¶ 12; Trial Ex. 5. 

31. No sale occurred on that date.  Stip. Facts, at ¶ 13.

32. On June 7, 2013, NAS foreclosed, selling the Property to Underwood Partners, LLC 

(Underwood) for $30,000.00.  Stip. Facts, at ¶ 14; Trial Ex. 6. 

33. The Property's fair market value at the time of the sale was $430,000.00.  See Stip. 

Facts, at ¶ 16; Trial Ex. 12, at BANA1156. 

34. Underwood made no effort to determine whether the superpriority portion of the HOA's 

lien was satisfied before the sale.   

35. On September 18, 2013––after the borrower brought a lawsuit challenging the 

foreclosure, Underwood conveyed its interest in the Property to NV Eagles.  Stip. Facts, at ¶ 15; Trial 

Ex. 7.

III. LEGAL ARGUMENT 

A.  Burden of Proof.

As explained by the Nevada Supreme Court on multiple occasions, "the burden of proof rests 

with the party seeking to quiet title in its favor."  Shadow Wood Homeowners Ass'n, Inc. v. N.Y. Cmty. 

Bancorp., 132 Nev. 49, 366 P.3d 1105 (2016) (citing Breliant v. Preferred Equities Corp., 112 Nev. 

663, 669, 918 P.2d 314, 318 (1996)); see also Res. Grp., LLC as Tr. of E. Sunset Rd. Tr. v. Nevada 

Ass'n Servs., Inc., 135 Nev. Adv. Op. 8, 437 P.3d 154, 156 (2019) ("each party to a quiet title action 

has the burden of demonstrating superior title in himself or herself").  NV Eagles bears the burden of 

proof on all its claims against defendants.  Further, deed recitals are not conclusive. See Shadow Wood, 

supra.  To the extent there is any evidentiary value found in deed recitals, it is limited only to "default, 

notice, and publication," and statutory prerequisites to the sale.  Id.  The recitals do not address the 

issues in this case, including tender and the equities of the sale. 

B. Miles Bauer's superpriority tender protected the Deed of Trust.  

The Nevada Supreme Court has established binding precedent regarding the effect of Miles 

Bauer's superpriority tenders––the purchaser at the association's foreclosure sale takes title subject to 

the senior deed of trust.  See Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev. 604, 
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427 P.3d 113 (2018) (Diamond Spur).  In Diamond Spur, Miles Bauer tendered payment for nine 

months of delinquent assessments to the foreclosing association's agent, enclosed by a letter explaining 

that the payment was meant to satisfy the superpriority portion of the association's lien.  See 134 Nev. 

at 605. The collection agent rejected Miles Bauer's tender.  Id.  The district court granted summary 

judgment in the purchaser's favor, finding the tender did not extinguish the lien's superpriority portion 

because it was conditional.  Id.

The Supreme Court reversed.  The Court rejected the argument that the tender was 

impermissibly conditional, noting Miles Bauer's letter contained only one condition––that "acceptance 

of the tender would satisfy the superiority portion of the lien, preserving Bank of America's interest in 

the property."  Id., at 607.  The Court explained this was not "an improper condition" because it was 

a correct statement of Nevada law––a senior lender's pre-foreclosure, superpriority payment does 

satisfy that portion of an association's lien.  Id.  The Court also held the HOA-sale purchaser's "status 

as a BFP [was] irrelevant" because Miles Bauer's tender rendered the subsequent foreclosure "void as 

to the [lien's] superpriority portion," meaning the purchaser took "the property subject to the deed of 

trust" as a matter of law.  Id., at 612.1

Just as it did in Diamond Spur, here Miles Bauer sent a letter to the HOA's collection agent, 

here NAS, seeking to determine the superpriority amount of the HOA's lien and "offer[ing] to pay that 

sum upon presentation of adequate proof of the same by the HOA."  Trial Ex. 9, at BANA000131–

32; see also Stip. Facts, at ¶ 9; Testimony of Rock Jung.  In response, NAS provided a document 

that listed four different quarterly assessment amounts without delineating which amount applied to 

which time period.  See Trial Ex. 9, at BANA000134–35.  Jung chose the most recent of the four 

1 Since Diamond Spur, the Supreme Court has issued numerous unpublished decisions confirming 
Miles Bauer's tenders protect senior deeds of trust as a matter of law.  See, e.g., TRP Fund IV, LLC v. 
U.S. Bank, N.A., as Trustee for SROF-2013-S3 Remic Trust 1A, 430 P.3d 431 (Table), 2018 WL 
6134028, at *1 (Nev. Nov. 19, 2018) (unpublished) (holding Miles Bauer's tender of "the defaulted 
superpriority portion of the HOA's lien cured the default as to that portion of the lien such that the 
ensuing foreclosure sale did not extinguish the first deed of trust"); BAC Home Loans Servicing, LP 
v. Karmi Properties, LLC, 430 P.3d 530 (Table), 2018 WL 6133889, at *1 (Nev. Nov. 19, 2018) 
(unpublished) (holding Miles Bauer's tender "cured the default as to the superpriority portion of the 
HOA's lien" and protected the senior deed of trust); Bank of America, N.A. v. 7229 Millerbird Street 
Trust, 429 P.3d 1258 (Table), 2018 WL 6134210, at *1 (Nev. Nov. 20, 2018) (unpublished) (same). 
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quarterly-assessment amounts, multiplied it by three to calculate nine months of assessments as 

$486.00, and tendered a check for that amount to NAS with a letter explaining that amount was equal 

to nine months of assessments.  See id., at BANA000137–39.  NAS followed the same protocol it had 

followed hundred (if not thousands) of times when it received Miles Bauer's superpriority tenders–– 

its receptionist rejected the tender in NAS's lobby because it was not for the full amount secured by 

the HOA's entire lien (both subpriority and superpriority portions).  Testimony of Susan Moses; 

Testimony of Rock Jung. 

While NV Eagles contends Miles Bauer miscalculated the superpriority amount and attempts 

to fault them for doing so, any miscalculation is irrelevant under Diamond Spur because it was caused 

by NAS's refusal to provide the superpriority amount.  The Supreme Court confirmed that BANA and 

Miles Bauer could rely on the information provided by an association's collection agent in calculating 

their superpriority tenders in Diamond Spur, explaining that: 

The record establishes that Bank of America tendered the correct amount to satisfy the 
superpriority portion of the lien on the property.  Pursuant to the HOA's accounting, 
nine months' worth of assessment fees totaled $720, and the HOA did not indicate 
that the property had any charges for maintenance or nuisance abatement.  Bank 
of America sent the HOA a check for $720 in June 2012.  On the record presented, this 
was the full superpriority amount. 

134 Nev. at 607 (emphasis added).  Earlier in the opinion, the Supreme Court stated that Miles Bauer 

tendered the correct superpriority amount "based on the HOA's representations" to Miles Bauer.  See 

id., at 605; see also 74 AM. JUR. 2d Tender § 4 (explaining that offering to pay a specific amount is 

"excused" if "the amount depends on the balance shown by accounts that are inaccessible to the party 

from whom the tender would otherwise be required … and such information is ascertainable only from 

the accounts of the creditor, who does not disclose the required information to the debtor"); Cochran 

v. Griffith Energy Serv., Inc., 993 A.2d 153, 168 (Md. App. 2010) (holding that an offer to pay, coupled 

with a request for information for the amount owed, was a sufficient tender because the creditor 

refused to provide the amount owed).  Jung had a right to rely on the document provided to him by 

NAS to calculate the superpriority amount. 

Further, NAS's receptionist rejected the tender check not because Jung's superpriority 

calculation was off by a few dollars––NAS rejected the check because it was not for the full amount 
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secured by the HOA's entire lien (both subpriority and superpriority portions).  Testimony of Susan 

Moses.  Under the tender doctrine, "a person to whom a tender is made must, at the time, specify the 

objections to it, or they are waived."  See First Sec. Bank of Utah, N.A. v. Maxwell, 659 P.2d 1078, 

1081 (Utah 1983); see also Sellwood v. Equitable Life Ins. Co. of Iowa, 42 N.W. 2d 346, 353 (Minn. 

1950) ("the grounds of objections to a tender must be specified by the creditor"); Blackford v. Judith 

Basin Cty., 98 P.2d 872, 876 (Mont. 1940) ("objections to a tender are waived unless specified at the 

time").  By failing to object to Miles Bauer's tender based on Jung's slight miscalculation of the 

superpriority amount, NAS waived any objection to the tender on that basis.   

Finally, even if Jung slightly miscalculated the superpriority amount, the tender was still 

effectively under Diamond Spur and the doctrine of substantial compliance.  The doctrine of 

"[s]ubstantial compliance may be sufficient to avoid harsh, unfair[,] or absurd consequences."  Leyva 

v. Nat'l Default Servicing Corp., 127 Nev. 470, 475–76, 255 P.3d 1275, 1278 (2011) (internal 

quotation omitted).  The Nevada Supreme Court has applied the substantial compliance doctrine to an 

HOA's compliance with NRS 116's requirements to otherwise validate foreclosures that did not strictly 

comply with NRS.  See, e.g., Saticoy Bay 9050 W Warm Springs 2079 v. NAS, 444 P.3d 428, 135 Nev. 

Adv. Op. 23 (2019); U.S. Bank, N.A. v. Resources Grp., 444 P.3d 442, 135 Nev. Adv. Op. 26 (2019). 

A small miscalculation––which NV Eagles did not prove anyway––should not result in the 

loss of a large lien, as the Nevada Supreme Court indicated in Fondren v. K/L Complex Ltd., 106 Nev. 

705, 800 P.2d 719 (1990).  Rejecting an argument that a mechanic's lien was invalid due to minor 

miscalculations in the amounts the lien secured, the Supreme Court explained that "[i]t is not realistic 

to become so technical that such errors defeat an otherwise valid lien for a large amount."  106 Nev. 

at 713 (citing Hayes v. Pigg, 267 Or. 143, 515 P.2d 924 (1973)).  The quotation also included the 

similar doctrine of de minimis non curat lex, meaning the law does not concern itself with trifles.  

Black's Law Dictionary 524 (10th ed. 2014).   

If lenders have the right to pay the superpriority amount, then lenders must then also have the 

right to know what that amount is.  See U.S. Bank ND, N.A. v. Resources Group, LLC, 135 Nev. Adv. 

Op. 26, 444 P.3d 442, 447 (2019) (explaining that the "Legislature has mandated [that] the deed of 

trust holder [have] time to cure" a superpriority lien).  NAS refused to tell Jung the superpriority 
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amount, leaving him to do his best to estimate that amount and tender payment.2  NAS's receptionist 

rejected the superpriority tender, again without telling Jung what the superpriority amount was.  Even 

if Jung had sent a check in the amount NV Eagles claims was the superpriority here, NAS's consistent 

policy of rejecting Miles Bauer's superpriority tenders leaves no doubt the result would have been the 

same. 

If homeowners associations are entitled to the doctrine of substantial compliance, so are BANA 

and Miles Bauer.  Otherwise, the result is "harsh, unfair, and absurd" in light of Miles Bauer's tender 

of its best estimate of the superpriority amount and NAS's rejection of that tender for reasons wholly 

unrelated to Jung's de minimis miscalculation of the superpriority amount.  

C. Alternatively, Miles Bauer was excused from tendering a superpriority payment 
because it would have been futile and NAS prevented it from learning the 
superpriority amount. 

In fact, NAS's conduct excused Miles Bauer from attempting to submit a superpriority payment 

in the first place.  The tender doctrine's express purpose is protecting a junior lienholder from a senior 

lienholder's refusal to allow the satisfaction of its senior lien.  See 74 Am. Jur. 2d Tender § 2 (2012) 

("the purpose of the law of tender is to enable the debtor to … relieve [its] property of encumbrance 

by offering [its] creditor all that [the creditor] has any right to claim").  To that end, there are 

universally recognized exceptions to the general rule that tender requires an offer to pay the full 

amount due that apply if a lienholder prevents or refuses to accept a proper tender.   

First, tendering payment of the full amount due is excused "when the party entitled to payment, 

by declaration or by conduct, proclaims that, if tender of the amount due is made, it will not be 

accepted."  74 Am. Jur. 2d Tender § 4 (2012);  86 C.J.S. Tender § 5 (2017) (same); Mark Turner 

Props., Inc. v. Evans, 274 Ga. 547, 554 S.E. 2d 492, 495 (2001) ("Tender of an amount due is waived 

when the party entitled to payment, by declaration or by conduct, proclaims that, if tender of the 

amount due is made, an acceptance of it will be refused.") (emphasis in original); Cladianos v. 

Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) ("The law is clear ... that any affirmative tender 

2  NAS's obstruction also violated the HOA's CC&Rs, which entitled lenders to information and to 
pay a homeowner's delinquencies just as the homeowner could.  See Section 7.7 ("the performance or 
payment shall be accepted as if performed by the Owner."). 
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of performance is excused when performance has in effect been prevented by the other party to the 

contract.").3  Put another way, tendering payment is "excused where it is reasonably clear that if made, 

such a tender would be of no avail[.]"  74 Am. Jur. 2d Tender § 4. 

Second, tendering payment of the full amount due is excused when the party entitled to 

payment prevents the tendering party from learning that amount.  Id. (tendering payment is excused 

when "the amount depends on the balance shown by accounts that are inaccessible to the [tendering] 

party ... and such information is ascertainable only from the accounts of the creditor, who does not 

disclose the required information to the debtor"); 86 C.J.S. Tender § 5 ("tender of an amount due is 

therefore waived when the party entitled to payment ... obstructs or prevents a tender"). 

Both exceptions apply here.  First, NAS made it clear to BANA and Miles Bauer that it would 

reject a payment for the correct superpriority amount by taking that exact position in litigation against 

BANA and by rejecting the hundreds of superpriority payments Miles Bauer tendered for other 

properties.  Second, NAS withheld the superpriority amount from Miles Bauer. 

1. Tendering payment of the full superpriority amount was excused because it 
would have been futile. 

The Nevada Supreme Court recognized the futility exception to tender in the NRS 116 context 

in Bank of America, N.A. v. Thomas Jessup, LLC Series VII, 135 Nev. 42, 435 P.3d 1217, 1220 (2019) 

(Jessup).4  While the Jessup panel's opinion is being reconsidered en banc, the panel's correct 

application of the futility exception to a case with similar facts is illustrative.   

3 See also, e.g., Needy v. Sparks, 74 Ill. App. 3d 914, 918, 393 N.E. 2d 1252, 1255 (Ill. App. 1979) 
("Where a creditor… informs the party under obligation to pay that he will not accept the amount 
actually due in discharge of the indebtedness, the party under obligation to pay is relieved of the duty 
of tendering the amount actually due."); Chiles, Heider & Co. v. Pawnee Meadows, Inc., 217 Neb. 
315, 321, 350 N.W. 2d 1, 5 (1984) ("A formal tender is not necessary where a party has shown by act 
or word that it would not be accepted if made."); Alfrey v. Richardson, 204 Okla. 473, 477, 231 P.2d 
363, 368 (1951) ("if a strict legal tender had been made, [and] defendant would not have accepted the 
money," tender is waived); Land O'Lakes Creameries, Inc. v. Commodity Credit Corp., 308 F.2d 604, 
609 (8th Cir. 1962) ("The familiar rule that the law does not require one to do a vain or useless thing 
excuses the making of formal tender which would otherwise be required, where it is reasonably plain 
and clear that, if made, such a tender would be an idle ceremony and of no avail."). 

4 See also Telemark Dev. Grp., Inc. v. Mengelt, 313 F.3d 972, 978 (7th Cir. 2002) ("tender may be 
excused when the conduct of the creditor makes it 'reasonably clear that such [tender] would be a vain, 
idle, or useless act.'"); Quality Motors v. Hays, 225 S.W.2d 326 (Ark. 1949) (tender is immaterial 
when it would be vain and useless); Donnellan v. Rocks, 22 Cal. App. 3d 925, 929 (1st Dist. 1972) ("it 
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In Jessup, BANA retained Miles Bauer to pay the superpriority amount of an association's lien 

to protect its deed of trust.  Id., at 44.  Jung sent a letter to the association's collection agent, requesting 

a payoff ledger showing the superpriority amount and offering to pay that amount once the ledger was 

provided.  Id.  The collection agent responded with a letter in which it explained: 

[I]n conversations past, you have stated [BANA]'s position of paying for 9 months of 
assessments … all occurring before foreclosure by [BANA]. 

I am making you aware that it is our view that without the action of foreclosure [by 
BANA], a 9 month Statement of Account is not valid.  At this time, I respectfully 
request that you submit the Trustees Deed Upon Sale showing [BANA]'s possession of 
the property and the date that it occurred.  At that time, we will provide a 9 month super 
priority lien Statement of Account … 

We recognize your client's position as the first mortgage company as the senior lien 
holder.  Should you provide us with a recorded Notice of Default or Notice of Sale, we 
will hold our action so your client may proceed. 

Id. (bolded emphasis in agent's letter to Miles Bauer, italicized emphasis added by Supreme Court).  

At trial, Jung testified that "he interpreted the letter as [the agent] having waived [the association's] 

entitlement to a superpriority tender."  Id., at 47.  The district court nonetheless held the association's 

foreclosure extinguished BANA's deed of trust.  Id.

A panel of the Supreme Court reversed, holding that "Miles Bauer's offer to pay the 

superpriority portion of [the association]'s lien, coupled with [the agent]'s rejection of that offer," cured 

the superpriority default and protected the Deed of Trust.  Id.  The panel explained that while the 

collection agent's response to Jung "did not explicitly state that [the agent] would reject a superpriority 

tender, we believe this is the only reasonable construction of the [agent's response], which stated that 

'a 9 month Statement of Account is not valid' and refuted Miles Bauer's 'position of paying for 9 months 

is equally well established that the law does not require the performance of an idle act and a formal 
tender of performance is excused by the refusal in advance of the party to accept the performance."); 
Fox Run Properties, LLC v. Murray, 654 S.E.2d 676 (Ga. App. 2007) ("tender is excused or waived 
where the seller, by conduct or declaration, proclaims that if a tender should be made, acceptance 
would be refused" because "the law does not require a futile tender or other useless act."); Chapman 
v. Olbrich, 217 S.W.3d 482, 491 (Tex. App. 2006) ("Tender of performance is excused under certain 
circumstances, such as when a tender would be futile or when the defendants have repudiated the 
contract."); Roundville Partners, L.L.C. v. Jones, 118 S.W.3d 73, 79 (Tex. App. 2003) ("when actual 
tender would have been a useless act, an idle ceremony, or wholly nugatory, constructive tender will 
suffice."). 
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of assessments … all occurring before foreclosure by [BANA].'"  Id. (quoting the agent's letter to Jung 

(emphasis in original)).  The panel ignored the district court's finding that "Mr. Jung understood that 

failure to pay the superpriority portion of the lien would result in the loss of his client's interest," 

explaining that it was "unwilling to characterize this observation as a factual finding entitled to 

deference in light of the district court having failed to address the" language in the agent's letter to 

Jung and Jung's interpretation of that letter.  Id.

The operative facts here are analogous.  Just as he was in Jessup, here Rock Jung was excused 

from tendering a superpriority payment because NAS had made clear on numerous occasions that "it 

would reject any such tender if attempted."  See Jessup, 135 Nev. at 47.  Jung knew that NAS would 

reject a payment for the correct superpriority amount of the HOA's lien because Jung had sought to 

protect senior deeds of trust by tendering superpriority payments to NAS on hundreds of prior 

occasions, and NAS categorically rejected those payments.  Testimony of Rock Jung; see also Mark 

Turner Props., 274 Ga. at 554 ("Tender of an amount due is waived when the party entitled to 

payment, by declaration or by conduct, proclaims that, if tender of the amount due is made, an 

acceptance of it will be refused.") (emphasis in original) (internal quotation marks and alterations 

omitted)); 74 Am. Jur. 2d Tender § 4 ("A tender of an amount due is waived when the party entitled 

to payment, by declaration or by conduct, proclaims that, if tender of the amount due is made, it will 

not be accepted.") (emphasis added); 86 C.J.S. Tender § 5 (same); In re Pickel, 493 B.R. 258, 271 

(Bankr. D.N.M. 2013) ("Tender is unnecessary if the other party has stated that the amount due would 

not be accepted.").5

NAS also made clear to BANA that it would not accept Miles Bauer's superpriority payments 

in global litigation between BANA and dozens of homeowners associations and collection agents, in 

which BANA sought a declaration regarding the priority and scope of associations' superpriority liens.  

See Trial Ex. 13.  In its motion to dismiss BANA's complaint, NAS stated that "until such time as 

[BANA] actually forecloses on [a] property, there is and can be no priority dispute" between BANA 

and an association because an association's "Super Priority Lien is triggered by foreclosure of the first 

deed of trust."  Id., at BANA000786; see also BANA000791 ("Prior to [BANA]'s foreclosure, there 

5 The Nevada Supreme Court cited each of these cases and treatises in Jessup, 135 Nev. at 46. 
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is no application of NRS 116.3116[.]"); BANA000796 ("[U]nless and until it becomes the owner of a 

property subject to a Super Priority Lien, [BANA] is not liable for any of the amounts owing under 

the Super Priority Lien.").  In its reply in support of its motion to dismiss, NAS declared that BANA's 

"pre-payment scheme"––that is, the "scheme" of submitting superpriority payments before an 

association's sale to protect its senior deeds of trust––"is, at its core, a hypothetical scenario void of 

sufficient definiteness to enable this Court to dispose of this controversy."  Id., at BANA000803.  The 

"[r]eason being," NAS explained, is that "in the absence of foreclosure of a first deed of trust, there is 

no super-priority analysis under NRS 116.3116."  Id., at 3.  Making clear its intent to reject all of 

BANA's superpriority tenders, NAS declared that "nothing in NRS 116.3116 prohibits [NAS] from 

rejecting [Miles Bauer]'s tender prior to foreclosure."  Id., at BANA000806. 

The standard for futility is whether it is "reasonably clear" to the tendering party that the 

creditor would reject a tender for the correct amount.  74 Am. Jur. 2d Tender § 4; see also RH Kids, 

LLC v. MTC Financial, 367 F.Supp. 3d 1179, 1186 (D. Nev. 2019) (holding senior deed of trust 

survived association's foreclosure because Miles Bauer was excused from sending a superpriority 

tender, as NAS's policies showed it "would have rejected [the] tender and foreclosed anyway").  It was 

perfectly clear to BANA and its attorney, Jung, that NAS would reject a tender for the correct 

superpriority amount here given NAS's positions in litigation against BANA and its categorical 

rejection of hundreds of superpriority payments Jung had previously tendered for other properties.  In 

fact, the futility of tendering the correct superpriority amount here was confirmed because Jung did 

send a check for his calculation of the superpriority amount, and NAS's receptionist rejected the 

payment only because it was not for the full amount secured by the HOA's entire lien.  If Jung would 

have sent a check for the correct superpriority amount, the result would have been the exact same.   

2. Tendering payment of the full superpriority amount was excused because it 
NAS did not provide the superpriority amount to Miles Bauer. 

Miles Bauer was excused from tendering a superpriority payment for another reason––NAS 

did not provide sufficient information to calculate the superpriority amount to Jung.  Nevada has long 

recognized "that any affirmative tender of performance is excused when performance has in effect 

been prevented by the other party to the contract." Cladianos, 69 Nev. at 45 (cited in Jessup, 135 Nev. 
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at 46).  Ample authority supports the common-sense proposition that tendering payment is excused if 

the party entitled to payment prevents the tendering party from learning the correct amount due.  See

74 Am. Jur. 2D Tender § 4 (tendering payment is "excused" if "the amount depends on information 

[that] is ascertainable only from the accounts of the creditor, who does not disclose the required 

information to the debtor"); 86 C.J.S. Tender § 5 ("[t]ender of an amount due is therefore waived when 

the party entitled to payment… obstructs or prevents a tender"); Mark Turner Props., 274 Ga. at 550 

(tendering payment excused where creditor "refused… to name the amount she claimed to be due 

her").6

As the Nevada Supreme Court has explained, "a plain reading of NRS 116.3116" shows that a 

senior lender has the right to satisfy the superpriority portion of an association's lien to protect its deed 

of trust.  See Diamond Spur, 134 Nev. at 608; see also Jessup, 135 Nev. at 43.  The necessary corollary 

is that a senior lender is entitled to know the superpriority amount it must pay.  See U.S. Bank ND, 

P.3d at 447 (explaining that the "Legislature has mandated [that] the deed of trust holder [have] time 

to cure" a superpriority lien).  Since the publicly-recorded foreclosure notices do not provide that 

information, an association's collection agent must provide it to a senior lender.  In fact, the Supreme 

Court has held that a collection agent's "refus[al] to give information regarding the monthly 

assessments" to Miles Bauer supports a finding that the agent "lacked good faith in rejecting [Miles 

Bauer]'s tender."  See Nevada Ass'n Serv., Inc. v. Las Vegas Rental & Repair, LLC Series 78, 432 P.3d 

744 (Table), 2018 WL 6829004, at *1 (Nev. Dec. 27, 2018) (unpublished). 

6 See also, e.g., In re Campbell, 105 F.2d 197, 200 (9th Cir. 1939) (tender of the specific amount due 
under a promissory note was excused because of the creditor's "failure to inform the debtor as to the 
net amount which had accrued under the agreement"); Diamond v. Sandpoint Title Ins., Inc., 132 Idaho 
145, 151, 968 P.2d 240, 246 (1998) (holding that creditor's misrepresentation about the amount owed 
and refusal to provide wiring instructions excused tender); Kriegel v. Scott, 439 S.W. 2d 445, 448 
(Tex. Ct. App. 1969) (holding tender was excused by creditor's refusal to provide the amount owed; 
"[a]ppellee could hardly tender payment of a sum whose total could not be determined"); Isaacson v. 
House, 216 Ga. 698, 703, 119 S.E. 2d 113, 703 (1961) (tender excused when "defendant refused to 
divulge the information [about the amount owed] to the plaintiff and thus prevented a tender of the 
amount due"); Barnett v. O'Neal, 270 Ala. 58, 61, 116 So. 2d 375, 377–78 (1959) (tender excused 
when the amount due could not be ascertained by the offering party); Spinks v. Jordan, 108 Miss. 133, 
66 So. 405, 406 (1914) ("it was [not] necessary for [debtors] to make a tender" in a case where the 
balance owed "could only be ascertained from the books of [the lender]"). 
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Here, as discussed at length above, the document NAS provided Jung did not list the 

superpriority amount or provide enough information to accurately calculate it.  That document listed 

four different quarterly assessment amounts without delineating which amount applied to which time 

period.  See Trial Ex. 9, at BANA000134–35.  Miles Bauer took the first-listed of the four quarterly-

assessment amounts, multiplied it by three to calculate nine months of assessments as $486.00, and 

tendered a check for that amount to NAS.  See id., at BANA000137–39.  NAS rejected the 

superpriority tender without informing Jung which quarterly-assessment amount was the correct one 

to use to calculate the superpriority.7

At bottom, any minor miscalculation of the superpriority amount made no practical difference.  

NAS would have rejected any payment from Miles Bauer that was for less than the entire amount of 

the HOA's lien (both subpriority and superpriority portions) because it did not understand that the 

superpriority portion of the HOA's lien existed at the time or that the superpriority amount was limited 

to nine months of delinquent assessments.  The excuse of tender doctrine serves to ensure NAS's 

ignorance of the laws under which it purported to foreclose does not cause BoNYM's Deed of Trust 

to be extinguished after its loan servicer, BANA, did exactly what Nevada law required to protect the 

Deed of Trust––tender the superpriority amount. 

D. Alternatively, the sale should be set aside as to any superpriority because such a 
sale would be inequitable under these facts.  

In the second alternative, the Deed of Trust survived as an equitable matter because the HOA's 

foreclosure sale was unfair.  If an association sells a property for a price that is "palpabl[y] and great[ly] 

inadequate," all that is needed to show the deed of trust survived as a matter of equity is "very slight 

additional evidence of unfairness."  Nationstar Mortgage, LLC v. Saticoy Bay LLC Series 2227 

Shadow Canyon, 133 Nev. 740, 749, 405 P.3d 641, 648 (2017), reh'g denied (Dec. 13, 

2017), reconsideration en banc denied (Feb. 23, 2018); see also U.S. Bank ND, N.A. v. Resources 

Group, LLC, 135 Nev. Adv. Op. 26, 444 P.3d 442, 448 (2019) ("The relationship is hydraulic: where 

7 In reality, NAS did not know the correct quarterly-assessment amount to use because it did not 
believe the superpriority portion of the HOA's lien existed at the time it rejected Miles Bauer's 
superpriority tender.  See Trial Ex. 13, at BANA000791 ("Prior to [BANA]'s foreclosure [of the Deed 
of Trust], there is no application of NRS 116.3116[.]"). 
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the inadequacy is palpable and great, very slight additional evidence of unfairness or irregularity is 

sufficient to authorize the granting of the relief sought.") (quoting Shadow Canyon, 133 Nev. at 749).  

A price below 20% of fair market value is "obviously inadequate."  See Shadow Wood Homeowners 

Ass'n, Inc. v. N.Y. Cmty. Bancorp, Inc., 132 Nev. 49, 60, 366 P.3d 1105, 1112 (2016). 

Here, the Property was sold for $30,000.00.  Stip. Facts, at ¶ 14; Trial Ex. 6.  BoNYM's expert 

opined that the Property's fair market value at the time of the sale was $430,000.00, and NV Eagles 

offered no fair market value evidence of its own at trial.  See Stip. Facts, at ¶ 16; Trial Ex. 12, at 

BANA1156.  The Property was thus sold for less than 7% of its fair market value––a "palpabl[y] and 

great[ly]" inadequate sales price.  See Shadow Canyon, 133 Nev. at 749.   

The Nevada Supreme Court does not require unfairness to have caused a low sale price before 

equitable relief is warranted.  Some kinds of unfairness justifying relief do not cause low prices, like 

"lull[ing]" an affected party "into a false security."  Golden v. Tomiyasu, 387 P.2d 989, 995 (Nev. 

1963).  Other kinds of unfairness might sometimes cause a low price but are unfair enough to justify 

equitable relief regardless of whether causation can be proven. See San Florentine Ave. Tr. v. 

JPMorgan Mortg. Acquisition Corp., 427 P.3d 125 (Nev. 2018). 

In San Florentine, for instance, the Nevada Supreme Court considered whether an association's 

sale was unfair because the association's collection agent sent letters "stating that the HOA's lien was 

subordinate to [the] deed of trust, with the implication being that any ensuing foreclosure sale would 

not extinguish [the] deed of trust."  San Florentine, 427 P.3d at 125.  The court agreed with the trial 

court's decision to set aside the sale on equitable grounds.  Id.  It reached this conclusion even though 

the trustee only sent letters to parties with a property interest and not potential bidders, and despite the 

lack of evidence the lender relied on the letters.  See id. at 125 n.1 (noting the letters warned "[t]his 

Lien may affect your position.").  The representations in San Florentine, like the defective notices in 

Resources Group, did not cause the low price.  Similarly, in Shadow Canyon, the supreme court 

explained whether a lender "tried to tender payment" before the sale is "significant[]" to determine 

whether the lender's deed of trust survived as an equitable matter.  See id., 113 Nev. at 750. 

These are the exact forms of unfairness present here.  As discussed above, NAS took the 

position in global litigation against BANA that an association's foreclosure could not extinguish a 
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senior deed of trust.  See Trial Ex. 13, at BANA000791 ("Prior to [BANA]'s foreclosure [of the Deed 

of Trust], there is no application of NRS 116.3116[.]").  BANA, through Miles Bauer, nonetheless 

tendered payment for what it calculated to be the superpriority amount of the HOA's lien here to ensure 

the Deed of Trust was protected, but NAS rejected the tender and foreclosed.  See Trial Ex. 9, at 

BANA000137–39.  This is another example of unfairness the Supreme Court explicitly identified in 

Shadow Canyon.  See 133 Nev. at 753 (explaining that whether a senior lender "tried to tender 

payment" to an association before the sale is "significant[]" to determine whether the lender's deed of 

trust survived as an equitable matter). 

As discussed above, Miles Bauer's superpriority offer, coupled with the futility of sending any

payment to NAS, satisfied the superpriority portion of the HOA's lien, which protected the Deed of 

Trust as a matter of law and rendered equitable doctrines irrelevant.  Even if Miles Bauer's tender 

efforts did not protect the deed of trust as a matter of law, they still provides evidence of unfairness 

that shows the sale did not extinguish the Deed of Trust as a matter of equity.  See Shadow Canyon, 

133 Nev. at 753.   

In balancing the equities, NV Eagles has offered no evidence of harm.  Moreover, it is not 

harmed by a finding that the Deed of Trust survived the sale.  It did no research whatsoever regarding 

the property beforehand.  It purchased the property anyway, assuming all title risks.  NV Eagles did 

not prove Underwood Partners was a bona fide purchaser and offered no proof NV Eagles is a bona 

fide purchaser either, which was its burden to do.  See, e.g., Berge v. Fredericks, 95 Nev. 183, 185, 

591 P.2d 246, 248 (1979) (explaining that the putative bona fide purchaser "was required to show

that legal title had been transferred to her before she had notice of the prior conveyance to appellant") 

(emphasis added); see also RLP-Ampus Place, LLC v. U.S. Bank, N.A., 408 P.3d 557 (table), 2017 WL 

6597148, at *1 (Nev. Dec. 22, 2017) (unpublished) ("[A] putative BFP must introduce some evidence 

to support its BFP status beyond simply claiming that status.").  

/// 

/// 

/// 

/// 
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IV. CONCLUSION 

Whether in equity, or because of Miles Bauer's tender attempts and futility in delivering a 

physical check, the Court should conclude that BoNYM's Deed of Trust survived the sale.  

DATED this 15th day of January, 2020. 

AKERMAN LLP

/s/ Rex D. Garner  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
REX D. GARNER, ESQ. 
Nevada Bar No. 9401 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134  

Attorneys for BoNYM and BANA
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I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 15th day of 

January 2020 and pursuant to NRCP 5, I caused to be served a true and correct copy of the foregoing 

BANK OF AMERICA AND THE BANK OF NEW YORK MELLON, AS TRUSTEE'S TRIAL 

BRIEF, in the following manner: 

(ELECTRONIC SERVICE) Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List. 

Gordon & Rees, LLP  
Gayle Angulo  gangulo@gordonrees.com  
Marie Ogella  mogella@gordonrees.com  
Robert Larsen   rlarsen@gordonrees.com  

Hong & Hong, APLC  
Debbie Batesel dbhonglaw@hotmail.com  
Joseph Y. Hong, Esq yosuphonglaw@gmail.com  

I declare that I am employed in the office of a member of the bar of this Court at whose 
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An employee of AKERMAN LLP 

























































































































Docket 81239   Document 2020-43154









































BANA 000001



BANA 000002



BANA 000003



BANA 000004



BANA 000005



BANA 000006



BANA 000007



BANA 000008



BANA 000009



BANA 000010



BANA 000011



BANA 000012



BANA 000013



BANA 000014



BANA 000015



BANA 000016



BANA 000017



BANA 000018



BANA 000019



BANA 000023



BANA 000024



BANA 000020



BANA 000021



BANA 000022



BANA 000025



BANA 000026



BANA 000027



BANA 000028



BANA 000029



BANA 000030



BANA 000031



BANA 000032



BANA 000033



BANA 000037



BANA 000038



BANA 000039



BANA 000040

Docket 81239   Document 2020-43154



BANA 000041



BANA 000042



BANA 000043



BANA 000044



BANA 000045



BANA 000046



BANA 000047



BANA 000048



BANA 000049



BANA 000050



BANA 000051



BANA 000052



BANA 000053



BANA 000054



BANA 000055



BANA 000056



BANA 000057



BANA 000058



BANA 000059



BANA 000060



BANA 000061



BANA 000062



BANA 000063



BANA 000064



BANA 000065



BANA 000066



BANA 000067



BANA 000068



BANA 000069



BANA 000070



BANA 000071



BANA 000072



BANA 000073



BANA 000074



BANA 000075



BANA 000076



BANA 000077



BANA 000078



BANA 000079



BANA 000080



BANA 000081



BANA 000082



BANA 000083



BANA 000084



BANA 000085



BANA 000086



BANA 000087



BANA 000088



BANA 000089



BANA 000090



BANA 000091



BANA 000092

Docket 81239   Document 2020-43154



BANA 000093



BANA 000094



BANA 000095



BANA 000096



BANA 000097



BANA 000098



BANA 000099



BANA 000100



BANA 000101



BANA 000102



BANA 000103



BANA 000104



BANA 000105



BANA 000106



BANA 000107



BANA 000108



BANA 000127



BANA 000128



BANA 000129



BANA 000130



BANA 000131



BANA 000132



BANA 000133



BANA 000134



BANA 000135



BANA 000136



BANA 000137



BANA 000138



B
A

N
A

 0
00

13
9



BANA 000140



BANA 000141



BANA 000142



B
A

N
A

 0
00

14
3



BANA 000144



BANA 000145



BANA 000146



BANA 000147



BANA 000148



BANA 000149


