IN THE SUPREME COURT OF THE STATE OF NEVADA
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SEAN EVENDEN, an individual; Case No. 81473

Oct 21 2020 07:59 p.m.
Elizabeth A. Brown
V. Clerk of Supreme Court

NANCY HAACK, an individual; and
NRS REALTY GROUP, LLC, a
Nevada Limited Liability Company,
d/b/a LIFE REALTY,

Appellants

. dent RESPONDENTS’ MOTION TO
esponaents. DISMISS APPEAL

Respondents Nancy Haack (“Ms. Haack™) and NRS Realty Group, LLC
(“NRSRG” and collectively with Ms. Haack “Respondents”) move to dismiss
Appellants Sean Evenden (“Mr. Evenden”) and Roger Ayala (“Mr. Ayala” and
collectively with Mr. Evenden, “Appellants”) appeal. Appellants appeal is premature
as there is no final judgment pursuant to NRAP 3(A)(b)(1) because the Decision and
Order from which Appellants seek relief from this Court did not dispose of all issues
presented in the case, and instead left the critical issue of damages to be determined.
As this Court has made clear in prior rulings, the Court lacks jurisdiction to hear an
appeal in the absence of a final judgement. Because no such final judgment has been
rendered by the trial court below, and damages have yet to be determined, this Court
lacks jurisdiction to hear Appellants’ appeal. Accordingly, Appellants’ appeal
should be dismissed.

l. BACKGROUND
Appellants’ appeal seeks to challenge the District Court’s Decision and Order

entered on June 17, 2020 following a four-day bench trial (the “Decision and
Order”).! However, Appellants’ appeal is premature in that the Decision and Order

! For the Court’s convenience, a copy of the June 17, 2020 Decision and Order is attached hereto as Exhibit 1.
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did not conclusively affix the damages awarded to Respondents, instead it simply
set parameters from which a final judgment awarding damages could be fashioned
after a court appointed-accounting took place.?

In relevant part, the Decision and Order awarded judgment in favor of Ms.
Haack on her claims of (1) breach of the implied covenant of good faith and fair
dealing and (2) breach of fiduciary duty against Defendants Sean Evenden and Roger
Ayala.® As damages for these claims, the District Court set damages as “an
equivalent amount of money in salary that they were paid after amending the
Operating Agreement of NRS Realty Group, LLC.” However, due to discovery
having closed in August of 2018, the record is limited as to how much salary
Appellants have taken in salary for the years 2018 — 2020.

The District Court also ordered that Appellants reimburse NRS Realty Group,
LLC “any monies provided by NRS Realty Group, LLC, used towards Defendants’
legal representation in this matter.”* It is presumed that fees were also advanced well
after the close of discovery and perhaps through trial, but thus far Respondents and
the District Court have only a limited picture of the fees advanced by NRSRG.

Apparently in recognition of these ambiguities, the District Court ordered
Respondents to submit a list of three proposed independent accountants to
Appellants who were to choose one of the proposed accountants to provide an
independent accounting of NRSRG, “including but not limited to the profitability of
the company from 2016 until the closing of NRS[RG].”® The District Court further
instructed that the accountant was also to “determine the value of [NRSRG] at the
time of its closing,” and ordered Respondents to bear the costs of the accounting.®
Finally, the District Court ordered Respondents to pay Nancy Haack “one-third of

2 1d. at 26.

31d. at 26:6-12.
41d. at 26:13-15.
51d. at 26:16-25.
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the profits and value, minus any distribution that [Ms.]Haack already received, based
on the independent accounting.’

Accordingly, by its own terms, the Decision and Order does not dispose of all
of the issues in the case, as it does not conclusively affix damages, instead it sets
guidelines from which the damages may be calculated, presumably through further
action of the District Court. Although Respondents have submitted the names of
three accountants to Appellants, Appellants have yet to select from the accountants
provided, further illustrating that there is a lack of finality, as the very issue
complained of by Appellants, according to their Docketing Statement, has yet to
occur.® Furthermore, as the case now sits, Respondents have no means to enforce
the judgment, nor is there is a judgment award for which Appellants could use as a
basis to post a supersedeas bond to stay enforcement of the judgment. As such,
Appellants’ present appeal is premature, as this Court lacks jurisdiction any of the
issues presented by Appellants because the decision being appealed is not a final
judgment pursuant to NRAP 3(A)(b)(1).

1. LEGAL ARGUMENT
a. Legal Standard

It is well established under this Court’s precedent that the Court lacks
jurisdiction to hear an appeal in the absence of a final judgment. NRAP 3(A)(b)(1);
Lee v. GNLV Corp., 116 Nev. 424 (2000); see also Reno Hilton Resort Corp. V.
Verderber, 106 P.3d 134 (2005) (granting respondents motion to dismiss for lack of

jurisdiction on the grounds that an interlocutory class action judgment did not meet
the threshold for finality). Generally speaking, “a final judgment is one that disposes
of all the issues presented in the case, and leaves nothing for the future consideration

of the court, except post-judgment issues such as attorney’s fees and costs.” Lee v.

"1d.
& Appellants’ Docketing Statement, filed August 10, 2020, at 4:20-26, 5:23-6:9. On file herein.
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GNLV Corp., 116 Nev. 424, 436 (2000). When analyzing whether a contested
judgment meets this finality threshold, the court will disregard the label and look

instead to see if the order/judgment itself acts as a final judgment._Valley Bank of
Nev. V. Ginsburg, 110 Nev. 440, 445 (1994). The court undergoes this rigorous
finality analysis in order to promote “judicial economy by avoiding the specter of

piecemeal appellate review.” Id. at 444,

Although a judgment that leaves issues such as attorney’s fees and costs can
meet the threshold finality standard, a judgment that leaves pending, undecided
Issues unresolved cannot rise to this threshold. See Nadler v. Eighth Judicial District
Court, 462 P.3d 677, 684 (2020). As sister State Supreme Court language embraced
by this Court illustrates, this concept of “issue pendency” means that ““a judgment

... must confer some right that may be enforced without further orders of the court
and which puts an end to the litigation.” (emphasis added). Simmons Self-Storage
Partners, LLC v. Rib Roof, Inc., 127 Nev. 86 (2011) quoting McCormack v. Moore,
273 Ky. 724 (1938). Pending issues that do not constitute a continuation of the case

are not “pending issues” sufficient to quash finality. See Bradford v. Eighth Jud.
Dist. Ct., 129 Nev. 584, 587 (2013) (Pending sperate custody dispute does not render

ongoing the issues involved in the divorce, a separate action is not a continuation of

a case).

However, this Court’s precedent supports the contention that when the
resolution of damages (not just costs and fees) is not settled in the challenged
order/judgment, this issue constitutes a pending issue constituting a continuation of
the case, thereby rendering said challenged order/judgment non-final. For example,
in Reno Hilton Resort Corp. V. Verderber, 106 P.3d 134 (2005), the district court
split a class action into two “phases,” the first phase consisting of a jury trial on

liability and class wide punitive damages, the second constituting individual class
member compensatory damages. 1d. at 135. After the district court entered a verdict
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against them on phase one (and unsuccessful attempts to move for judgment
notwithstanding the verdict or a new trial) the appellants appealed the “judgment.”
Id. This Court granted the respondent’s motion to dismiss the appeal for lack of
jurisdiction, stating that “NRAP 3A(b)(2) does not permit appeals from an order
granting or denying a new trial addressed on an interlocutory order or judgment.”
Id. at 137. In short, because phase two on compensatory damages remained to be
settled, the appellants appeal could not withstand scrutiny under the finality rule.

b. Here, the Appeal from the District Court’s Order of Judgment was
Improper Under the Finality Rule.

The Appellants’ appeal cannot withstand scrutiny under this Court’s
precedent. The fatal flaw in the Appellant’s appeal is that the order entered in favor
of Respondents is not a final judgment because, most crucially, the order leaves
significant issues surrounding damages unresolved, issues that will almost certainly
require further intervention and orders from the District Court. Summarized, the
Order settles the issues of liability in favor of Respondents, but it does not in any
way establish a concrete amount of damages. Instead, the order merely sets loose
guidelines for how said damages will be determined, guidelines that will almost
certainly be further issues of litigation requiring more intervention from the District
Court.

Ultimately, this lack of set damages is a crucial and insurmountable flaw to
any claim that the order is a final jJudgment, meaning that this Court lacks jurisdiction
to hear the appeal. Unlike Bradford v. Eighth Jud. Dist. Ct., the damages issues

remaining here are not issues arising from a separate cause of action that do not
represent a continuation of the case. Instead, the damages issues remaining to be

resolved are far more akin to Reno Hilton Resort Corp. v. VVerderber. Like that case,

a huge element of damages remains unresolved by the Court, and the element of
damages is directly tied to the claims in the court’s order. Therefore, because the

5



crucial issue of damages remains almost entirely unresolved, the court’s order cannot
constitute a final judgment, and appellate jurisdiction cannot be found.

This conclusion is supported by the simple fact that, as discussed in Nadler v.
Eighth Judicial District Court, a final judgment must be one that can be enforced

without further orders from this court, thereby putting an end to the litigation at
hand. Here, Appellants can raise no real argument that that is the case. The current
order, merely laying out loose guidelines on calculating damages, will inevitably
require further orders from the District Court to enforce and end the litigation.
Therefore, because significant judicial intervention is still required by the District
Court, the judgment cannot be considered final.
I1l. CONCLUSION
Appellants’ appeal should be dismissed because it flies in the face of the basic

premise of the finality rule which, as discussed above, is primarily grounded in
avoiding piecemeal litigation that burdens the appellate system. Here, this appeal is
a direct affront to this policy. Rather than waiting for the damages issue to be
resolved and District Court litigation to end, the Appellants “jumped the gate” and
brought an appeal on an incomplete action. This piecemeal litigation, only contesting
part of the litigation below, is the exact type of piecemeal litigation the finality rule
Is intended to prevent. Accordingly, Appellants’ appeal must be dismissed.
DATED this 21st day of October, 2020.

SHUMWAY VAN

By: /s/ Karl A. Shelton,
MICHAEL C. VAN, ESQ.,
Nevada Bar No. 3876
KARL A. SHELTON, ESQ.
Nevada Bar No. 12868
8985 South Eastern Ave., Suite 100
Las Vegas, Nevada 89123
Attorneys for Respondents




CERTIFICATE OF SERVICE
| HEREBY CERTIFY that | am an employee of Shumway Van and pursuant
to NRAP 25(b) and NEFCR 9, that on this 21% day of October, 2020, | electronically
filed the foregoing RESPONDENTS’ MOTION TO DISMISS APPEAL with the
Clerk of Court for the Nevada Supreme Court by using the Nevada Supreme Court’s
E-filing system (Eflex), participants in the case who are registered with Eflex as
users will be served by the Eflex system as follows:

Maurice VerStandig, Esq.

The VerStandig Law Firm, LLC
1452 W. Horizon Ridge Pkwy, #665
Henderson, Nevada 89012

Attorney for Appellants

John R. Holiday, Esq.

/s/ Paula Lamprea
An employee of Shumway Van
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