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* * * * * 
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LAS VEGAS, CLARK COUNTY, NEVADA, FEBRUARY 18, 2020, 1:07 P.M. 

* * * * * 

THE COURT:  Good afternoon.

THE COURT:  Do -- these people in the courtroom are

they witnesses?

MR. HOLIDAY:  They are not, Your Honor.

MS. HAACK:  No.

THE COURT:  They're just --

MS. HAACK:  Family.

THE COURT:  -- observers.  Okay.  If anyone's going

to be a witness, they need to step out.

MS. HAACK:  Yeah, they won't -- none of them will be.

UNIDENTIFIED SPEAKER:  Judge to start Trial A-753435,

Haack verses Evenden.

THE COURT:  Hi.  Okay.  So everyone is here for

trial.  Is there anything we need to address before we start on

the trial?

MR. HOLIDAY:  I don't think so, Your Honor, other

than just how it's going to work with Nancy representing

herself pro se.  As I understand it, she wants to ask most of

the questions, and I was going to follow up at the end --

THE COURT:  Okay.

MR. HOLIDAY:  -- if there was, like, an element she

missed.

THE COURT:  Yeah.  You all are workers in different
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entities.  A lot of times we have pro se -- I mean, y'all both

can give a -- y'all are two different entities.  So you can

both give an opening statement.  You just can't help her out if

she's representing herself.

Is there anything else?

MR. HOLIDAY:  So on for instance, like, evidentiary

objections when she's asking questions, if I could help her

through that?

THE COURT:  Can't really.  Let's just see how it

goes.  I mean, it's just me.  It's not a jury.

MR. HOLIDAY:  Understood, Your Honor.

THE COURT:  A lot of times I -- it's easier when it's

not a jury trial because unless -- you know, we don't have to

worry about the jury getting prejudiced.

Is there anything else?  Y'all have questions?

MR. SHEEHAN:  We -- they had produced exhibits the

last go around.  We had in this thing five binders.  Basically

it was all their -- it was one big exhibit, all the

documents --

THE COURT:  Yeah.

MR. SHEEHAN:  -- that were produced in this case.  It

was Bates stamped up to I think 1187 or something like that --

THE COURT:  Yep.  Okay.

MR. SHEEHAN:  We agreed -- he wanted to bring in 35

additional pages that he Bates stamped that we agreed at the
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last evidentiary hearing.  Fine, they can come in too.

THE COURT:  Okay.

MR. SHEEHAN:  Friday we got Ms.  Haack herself

apparently put together her exhibits, and many of them are not

Bates stamped.  I haven't seen them before.  So I'm going to be

objecting to those as we go through just as a heads up.

THE COURT:  Is there kind of, like, overlap between

Ms. Haack's and the ones you have for --

MR. HOLIDAY:  Well, what happened is she wanted --

since she wanted to do the questioning she wanted to rearrange

the binders.  I outsourced and had them done professionally

before, and she took them and rearranged them to be more in a

chronological order that she wanted to go through.  I didn't --

you know, she took a lot of initiative on it, and she turned

them into the Court on Wednesday before I knew that they were

done --

THE COURT:  Uh-huh.

MR. HOLIDAY:  -- and then I ended up getting my copy

on Friday and took it over to him.  So there was -- the tabs

could have been done a little bit better, and she was doing it

with a copy machine at Staples.  My understanding is that they

were all the same things that have been produced.  I've got --

THE COURT:  So they'll may be already in -- did y'all

stipulate to exhibits?  Do you have any stipulated exhibits?

MR. SHEEHAN:  No, I'm happy to stipulate to exhibits
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if he'll stipulate to exhibits that on anything that has a

Bates stamp on it.

THE COURT:  Okay.  Because it sounds like what

Ms. Haack has and what you Bates stamped there's overlap; is

that right?

MR. HOLIDAY:  There is, but it's almost the same.  I

think in that regard I would just do this like a criminal trial

where you have to go in one by one, go through exhibit by

exhibit and then, you know, offer, admit it.  When we come to

certain exhibits if they aren't Bates stamped, then I'll try to

find them in the Bates productions to show that they were

disclosed.  It's an awkward time-consuming process.  I think a

lot of them if it's, for instance, a copy of the check that,

you know, Mr. Evenden authenticates as being his signature, it

should have been in the disclosures that we already had,

there's no reason to believe it's new.

THE COURT:  Well --

MR. HOLIDAY:  I don't know how -- how we'll get

through it.  I just see it being extremely time-consuming

because it does look like some of the Bates stamps got cut off

at the bottom of the page when she was making her copies.

THE COURT:  Well, can you --

MR. SHEEHAN:  I --

THE COURT:  -- but if ya'll are going to have

stipulated exhibits, why don't you just stipulate them and move
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them into evidence because I'm going to have to share a written

decision anyways.

MR. SHEEHAN:  Well, I'll stipulate and hopefully

he'll stipulate to the admission of anything with the Bates

stamp.  But I can tell you that the number of documents that I

got this morning that I saw for the first time this morning

have never been produced in this case.  And so obviously I'm

going to object to anything that's never been produced in this

case.  We -- my clients have not -- and I have never gone over

these documents.

THE COURT:  That's a separate issue, yes.

MR. SHEEHAN:  Right.  But I will certainly stipulate,

and hopefully Mr. Holiday will stipulate that anything with a

Bates stamp number on it is admissible in evidence.  

Would you stipulate to that?

MR. HOLIDAY:  Let's just go exhibit by exhibit is the

only way I can see us going through it --

THE COURT:  You don't think it's easier just to

stipulate to all of your exhibits because all of yours sound

like they're Bates stamped because it will move it along a lot

faster.

MR. HOLIDAY:  Like, I'll stipulate to the 35 pages in

terms of --

MR. SHEEHAN:  Of course you'll stipulate to yours,

but will you stipulate to mine that have Bates stamps on them?
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MS. HAACK:  May I, Your Honor?

MR. HOLIDAY:  Yeah, we'll just --

MS. HAACK:  Today's won't affect any of that.  It

won't have any documents that aren't Bates stamped.  If I

slipped one in there, I'll be happy to take it out.

THE COURT:  Okay.

MR. HOLIDAY:  Right.

MR. SHEEHAN:  Then let's just stipulate to any

exhibit that has a Bates stamp on it, I'm happy to do that.

MR. HOLIDAY:  Yeah, I'm -- I can't do a blanket

stipulation like that, so I'm just going to -- let's just get

started.  Now, may I --

THE COURT:  Okay.

MR. SHEEHAN:  Let me ask you this.  Can we do a

stipulation to anything that has a Bates stamp on it unless

one-party or the other objects to it at the time it's

presented?

MR. HOLIDAY:  Yeah, I just don't feel comfortable.

THE COURT:  Okay.  Well, that's impossible for Kathy

to keep track of.

THE CLERK:  Yeah.

MR. HOLIDAY:  Yeah.

THE COURT:  Because once they're admitted, they're

admitted unless they're with -- yeah, it's a pain in the neck

for that.
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Okay.  Well, then let's start.

Do you want to -- does plaintiff -- so y'all are two

separate entities.  So do each of you want to do a closing, I

mean, an opening statement with respect to -- your respected

entity or person?

MS. HAACK:  Okay.  I mean, I asked you to do it so if

could --

MR. HOLIDAY:  Yeah, I -- I'll just keep it brief.

MR. HOLIDAY:  So this case concerns a partnership

dispute between three individuals who formed a real estate

brokerage in 2010 as equal partners.  It was pretty successful.

Over seven years they all worked for free or they didn't take

salaries rather.  And then they came to a head.  

They grew from the initial five agents to

approximately 40 agents.  And my client as her responsibilities

was doing all the bookkeeping.  It had gotten up to, you know,

eight times more than it had been and was keeping her from

being able to do any real estate business.  And at the same

time they were negotiating to do an expansion into an adjoining

office space in the same building.  This led to the dispute

that caused this case to happen.

In terms of what we're going to show, Nancy never

abandoned the company.  She never quit.  They were upset with

her because she wouldn't sign a personal guarantee on a lease

and therefore wouldn't sign a lease for the adjoining space on
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behalf of NRS because of the statute of frauds there's no

allegation that the negotiation ever didn't include this lease

of material term.  And because it was for more than a year and

a personal guarantee under the Nevada Statute of Frauds you'll

see that there was no agreement that could have been breached.

The requirement is that it's ascribed if it's not signed, then

the statute of frauds says there was no agreement.  So there

wasn't an agreement there.  

And she did ask if she was going to continue doing

her duties to get a salary.  It resulted in a May -- or in a

March 10th letter after they went behind her -- without

advising her they formed a new company called Life Real Estate

LLC.  The trademark that was used by NRS was Life Reality.  And

they wrote this letter saying, You quit and we're firing you

and we're dissolving.

And then proceeded to kick her out of the office,

told all of the agents that they had to move to this new LLC,

and that occasioned this case to be brought which was initially

brought for preliminary injunctive relief namely a receiver.

They did file a dissolution of NRS, but then filed a

correction undoing that dissolution presumably after they

realized that the way that they were attempting to do this,

quote unquote, hostile takeover didn't comport with either the

operating agreement or the law.

Now, that brings us to what this case ends up being
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about.  It's basically a breach of fiduciary duty and a case

for conversion.  Originally we were seeking relief in equity,

but at this point they've completely shut down the business of

NRS and transferred it all to this other Life Real Estate LLC.

It's taken over the same space.  It's using the same furniture.

They didn't even change the signs.  Essentially, they breached

their fiduciary duties.  They didn't use the best judgment

rule.  They didn't operate NRS to make a profit.  They

purposely competed with it, siphoned off everything to this

other one.

In the motion for receiver, Nancy Haack and NRS

threatened that they were going to convert all these assets

into Life Real Estate as a receptacle for all of NRS's assets;

that has happened.  The lease expired in November.  Life Real

Estate, LLC is operating under the trademark in the same spot,

all of the agents have moved over.

And so why did they think they could do this?  Well,

sort of the central mischief in this case that we're going to

go over is the operating agreement.  And aside from the statute

of frauds I'm bringing up one other thing to this Court's

attention for the first time which is Section 14.1 in the

operating agreement.  So the mischief comes from 13.1 where it

looks like they accidentally left majority or all when they're

supposed to delete one in the draft operating agreement.

In Section 14.1 they didn't miss it.  They didn't
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forget, and they put in there that any modification to the

agreement didn't -- had no effect if they didn't get written

permission from Nancy Haack.  And it's not in the summary

judgment motions.  It's about 3 inches away in the same

operating agreement.  It just seems to have gotten missed until

trial.

So we say that we're going to argue first that 14.1

resolves the ambiguity of the majority or all.  And then beyond

that, reading the contract as a whole, they agreed under

regular voting that any action of NRS would require a unanimous

vote.  And where they claim authority to have done all these

things that they did was that using the majority or all they

amended the requirement for unanimous action with the majority

vote.  So we'll go over in closing arguments the canons of

construction and how to resolve this.

First we're arguing that 14.1 kind of resolves the

ambiguity, but beyond that, right as a whole they managed the

company with unanimous vote the entire time.  So that being

said, they couldn't force Nancy to --

MR. SHEEHAN:  Real briefly, Your Honor, I don't mind

this; this is obviously argument in an opening.  I don't mind

that.  I'll do argument too.  We're in front of the Judge.

Just as long as what's good for the goose, is good for the

gander.

THE COURT:  Of course.
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MR. HOLIDAY:  All right.  So the motion for

receivership gets denied.  Then they're both operating Life

Real Estate, LLC there appear to be -- we'll show that there's

payments that have been made directly to Life Real Estate, LLC.

They started operating under the same trademark in the

adjoining office space and all growth and profit was siphoned

off.

We're going to through evidence show that there was a

scheme that NRS wasn't going to make a profit.  They also paid

themselves salaries which we were saying they couldn't do with

the majority vote according to the operating agreement.  And

they identified themselves for their legal fees directly

through there.

So on November 1st, they wrapped up NRS as a

business and essentially transferred everything to Life Real

Estate.  NRS just was making -- had millions in revenue and

it's got a -- we don't know if they turned the bank accounts

off again, but somewhere in the four digits in their bank

account the last time we could see.  It's an empty shell.

Everything has been transferred.

And so at this point our damages aren't really to

regain control of this empty shell of NRS.  NRS is entitled to

damages for its directors, its managers, directly transferring

literally the entire business to another LLC that they owned on

their own.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000116



14

JD Reporting, Inc.

There -- the evidence will show that they didn't

follow their duty of care.  And it will show that they didn't

follow their duty of loyalty to manage the LLC in a way that

was in the best interest and in good faith in the best

interests of the company.  So our damages are the salaries.

Our damages are the attorney's fees.  And our damages are for

NRS the value of the entire business that got transferred to

Life Real Estate, LLC.

Also, most importantly it will be showed that NRS did

not receive a dime in compensation for transferring its entire

business over to another entity.  They just ran it until it

didn't exist anymore, and everything from the trademark to the

agents has moved over to this new agency.

In terms of the detailed damages we'll have to pull

some of that out in testimony for the first time.

And in summation, they've basically stolen the entire

company after the motion for a receivership was denied.  Every

irreparable harm that was warned of in the motion that was

denied has occurred, and it's a completed conversion.  That

being said, basically they just stole the entire business

without even changing the sign, and they're saying that they

could do it.  We're going to say that the evidence shows that

they couldn't do what they did and that we're entitled to

damages as a result.  Thank you.

THE COURT:  Okay.
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MR. SHEEHAN:  Good afternoon, Your Honor.  Hopefully

you've had a chance to review the trial brief that we

submitted.  If not, I would ask that --

THE COURT:  I did.

MR. SHEEHAN:  Great.

This is a long story at this point because this

happened quite some time ago.  As you know this trial has been

continued many times.  And the whole genesis of this has

nothing to do with where we're at right now.  But we'll deal

with everything because we've had to.

The story begins in the summer of 2016.  These three

actually started a business prior to that, the three agreed

that they would be one third, one third, one third owner and

one third, one third, one third worker.  That each would have

their responsibilities.  Ms. Haack quite frankly did a lot of

things in addition to accounting.  She helped with the agents.

She was -- when agents had problems, they would come to her,

and she quite frankly did a lot of good things for the company.

But the truth is the company didn't make any money,

it was for the first six years that it was in business.  And so

they felt like, okay, we're starting to see the light of day

here, but we need to expand because we need more agents.  If we

get more agents we can, you know, make the fixed costs spread

out over more, and we can make some money.  They had filled up

all of the desks and space at the location that they were in.  
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So, Your Honor, I'm going to call it the old space,

NRS or the original space.  So there's the original space where

NRS was operating out of.  It had between 40 and 45 agents, and

it's over in The District above a place called the Shake Shack.

I'm sure you've been to The District before, but it's a nice

office up there.  So they've got 40 to 45 agents, and they

realized they want to expand, but they don't have any space for

any more agents.

So the space across the hall opens up; of course,

that's perfect, so you can have agents across the hall.  All

three agree let's expand into that space across the hall

because we need more agents.  The division of responsibilities

was -- it included Mr. Roger Ayala here, one of the defendants,

he was a recruiter, the marketer, and he was very good.  And

Nancy will testify to this that he was very good at recruiting

agents.

Again, that's how you make money.  Because what

happens is the agents give a transaction fee of say $450 per

transaction and that goes to the business.  They pay insurance,

and that was a moneymaker for the business.  And so the more

agents you have the more money that you make.

Well, so they -- Nancy and Sean and Roger said, yes,

let's expand across the hall.  Roger, go recruit more agents.

So Roger goes out and recruits a bunch of new agents for this

new space across the hall.  And they're working on this, and as
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a matter of fact, they took the office over to the new space

across the hall.  Nancy Haack did and said, this is the new

space we are expanding in, and she did that in about October of

2016.

Well, in January of 2017, they're still waiting for

this lease for this new space.  They had been dealing with

contractors, what it's going to cost to build it out.  They're

trying to get that cost down and so on and so forth.

And another issue comes up, Your Honor.  And that

issue is that the Shake Shack was moving in downstairs and they

had a smokestack that was going to go through the space that

NRS was renting, and it was going to take, you know, six square

feet, you know, of space, and lo and behold where's that space

going to come from?  Ms. Haack's office.

So Ms. Haack was upset that they were going to be

taking space from her office and also --but she decided she was

going to write a letter to the landlord and say dear

landlord -- she was going to use this as leverage, we need that

lease for the new space because -- proof that she agreed to the

new space she writes a letter to the landlord saying, before we

talk about you taking my space for my office give us the lease

for the new space.

The landlord writes back, I'm taking this to

corporate.  And then Ms. Haack gets into a very big argument

with the landlord's agent, a woman by the name of Michelle
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Brown.  And the landlord had said, first of all, it's in your

lease that we can take it.  Second of all, we're going to

compensate you $300 a month off of your lease so that we can

take this square of space for the Shake Shack thing.

She gets very upset about it, gets into a verbal

confrontation with Michelle Brown.  These two guys say wait a

second, Nancy, what are you doing.  Here we were trying to get

the landlord to lease us the space across the hall on good

terms, and you're throwing a fit about this 6 inches -- six

square feet of space, and let's just give in on that and let

them give us the lease over there.

She gets very upset with them.  She said I want to

take it to a lawyer.  And they're, like, why do you want to

take this to a lawyer and get lawyers involved fighting the

landlord.  It doesn't pay to fight the landlord we're trying to

get this extra space from.  So she gets very upset with them,

and they exchange all these nasty grams and they use some

colorful language.

And finally Ms. Haack says, all right, guys, you're

right.  I'll play ball here.  I'll let you give them, you know,

cooperate and let them do their -- whatever they have to to get

that smoke stack through and --but I'm not going to be in the

office for the next couple of weeks while that thing's going

on.  I'm moving out, and so she leaves in a huff.  All right.

January 26 the lease for the new space comes along.
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The lease for the new space -- the lease for the old space it

was an amendment for some other space they all had personal

guarantees from each of these three and their spouses.  It was

well known that that was a term for the -- for the lease.

'Cause again, the original lease included all six personal

guarantors.  The first amendment all six guarantors and the

second amendment draft all six guarantors.  And that new space

is going to be someplace between 7 and 10 years.

So January 26 comes, the new lease comes, she doesn't

sign.

So these guys say, we've got to have a meeting about

this.  They meet at a place called Balboa, Balboa restaurant

over at the District.  And she says, guys, I had a heart

problem.  I had to go to the doctor.  It was a very tough

scare.  I've been fighting with you -- fighting with you guys

about everything, the stress is killing me.  I no longer want

to be part of the running of this company anymore, and also I'm

not going to put -- sign -- I'm not going to sign the

guarantee.  I don't want to be tied to a lease for seven more

years till I'm 72 years old.  And also, I'm not going to be

responsible for any losses. If the company loses money --

because again it had lost money most of its career -- I'm not

going to be responsible for any of these losses.

These guys are totally taken back saying, wait a

second, Nancy, you agreed for the last six months we even
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showed the people the space over there, you even negotiated

with the contractor, you even told the landlord we need this

lease, now all of a sudden you're breaching your agreement to

expand in the space across the way.

And by the way, with respect to that statute of

frauds argument, there's no statute of frauds with respect of

the partners agreeing that their company's going to expand,

that's not statute of frauds.  The statute of frauds would be

between NRS and the landlord that's for the lease of this -- of

the real estate.  So the statute of frauds is a red herring.

But anyway, she says, I'm not going to go forward

with my agreement.  Now, quite frankly, you know, it's clear

that there was an agreement, but whether there was an agreement

or not agreement it doesn't matter for purposes of what we're

here for today.  The bottom line it was all caused by her

changing her mind.

All right.  So now what are we going to do?  We

promised a bunch of people space across the hall, told the

landlord we're going to take the space across the hall.  All of

a sudden Nancy doesn't want to be part of the expansion across

the hall to the point where she won't sign on the lease, says

she doesn't want any of the risk.  She won't pay for any losses

that they're associated, and she's just not going to do it.

So they send back a bunch of e-mails back and forth.

And the e-mails say -- and she says, you know, instead of me
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being on the lease for -- I don't want to be on the lease for

seven more years.  Instead of me putting in any more money,

instead of all of this stuff, my contribution is I'll be a

consultant of some type for the next seven years for free, and,

you know, my portion of any monies that come from current

available funds for the tenant improvements I'll agree to that.

My clients said, no -- ridiculous, no risk, no liability, no

profits, that's what we say.  Obviously, just common sense.

Why would we agree to let her get a free ride and get one third

of the profits.

So she writes back and she says, fine, then do it

without me.  That means don't use any of the NRS money.  You

put in your own money for the tenant improvements, and you be

responsible for that.  And you can use the name Life Realty or

some derivative thereof -- we formed Life Realty at The

District, but I want you to keep the original space in

operation until the lease over there -- because she's got a

personal guarantee of the original lease.  And that original

lease is going to expire on October 31st, 2019.  So this again

is in January of 2017 or February, in that time frame.  So she

says in other words, do it without me.  Do it without me over

there.

Now, how can you have a claim for usurpation when we

wanted her to be involved, asked her to be involved, begged her

to be involved, but she said no, she doesn't want to be
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involved.  You can't win a usurpation claim when we offered her

and she said, no.  But so our folks get so frustrated because

we kept back and forth day after day saying what are you going

to do, maybe I'll sign a lease, maybe I won't, she keeps going

back and forth.  We're talking buyouts so on and so forth, but

one thing's clear she's not going to sign for the space over

there and so on and so forth.

They hired an attorney.  The attorney says, you know

what, she reached her agreement to take on half -- to do one

third of the work because she said she's leaving the company.

She's going to no longer be responsible for the day-to-day

operations.  She's breeched her obligation to do that.  The

offering means that nobody can do it you have to be -- do

that --

MR. HOLIDAY:  Objection, Your Honor.  In so far as

he's talking about this attorney.  If the evidence is going to

show this, that's fine, but I'm not looking for a hearsay of

some attorney's advice that's not going to be a witness.

MR. SHEEHAN:  Fine, you know, that's fine.

So the facts are that --

THE COURT:  Okay.

MR. SHEEHAN:  -- so my clients said, okay, she's

breached her obligation to continue her one third duties of the

company and responsibilities.  She's saying she's going to

retire from the responsibilities of the company, the day-to-day
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running of the company.  She's breached her agreement to expand

across the hall.  She's told us she's no longer responsible for

one third of the losses of the company.  So she's breached that

too.  So she's in breach.  Let's just form a new company and

move on without her.

So they did as Mr. Holiday put in the brief though,

and they did take actions toward that.  They even sent a letter

out to the agent saying we're going to take this path and they

filed a dissolution, and they wrote her a letter saying, you

know, we're going to dissolve it.

But then they said, you know what, let's take the

high road here.  We won't do any of that.  So they quickly

changed their mind, and they said you know what, all the

agents, we're going to do what Nancy said.  We're not going to

take -- we're not going to dissolve the company.  We're going

to keep Nancy in the company.  She's going to get one third of

the profits for the -- for the NRS original space until she

gets off -- until we get off this lease, and we figure out what

happens October 31st, 2019.  We gave her her one third of the

profits when there were profits which admittedly was only for

the first year or two because after that the attorneys' fees

and the costs of trying to keep this together.  

She did everything she could to tube this company

including filing a motion for dissolution and all the rest.

We've got a lease with, you know, till October 31st of 2019.
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We had to keep this company together to finish off that lease,

get everybody off that guarantee, that's exactly what Nancy

asked for.  

And you're going to see her deposition testimony --

you probably saw in the trial brief where she said, alls I want

from you guys is keep NRS, the original NRS in business over

here until that lease is up, my guarantee of that is up.  After

that you can do whatever you want, but -- and you can form a

new company over here.  You can use Life Real Estate, just use

your own money for that and have two separate companies and run

this one over here until such time as that lease is up in the

old space.

And you know what we said, fine.  Rather than get

into a lawsuit, rather than dissolve the company, have them

file this claim and all the rest, let's take the high road

here.  Let's keep all the NRS agents in the old space.  And she

said we could take a -- many NRS agents that came and were

promised office in the new space she said we could move those

over, but keep the rest over there which is exactly what we

did.  And we kept that business going until October 31st,

2019.

Her own words, her own testimony is, alls I wanted

was for them to get -- keep NRS in business until October

31st, 2019, when our guarantee was up.  That was up, and I

was off.  That's exactly what we've done.  There's no claims
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here whatsoever.

But, Your Honor, let's not lose focus of she's the

one that breached.  She's the first breaching party.  After

that -- everything is on her.  We cannot be found liable.  Your

own honor after seeing the quotes even offered a quote during

an earlier hearing said, The allegations in the complaint do

not match the facts as shown by her own sworn testimony.

And -- and that's the truth.

We did everything imaginable to take the high road

here.  And guess what, Your Honor, it wasn't very easy because

every time she turned around she told everybody in town that we

were bad this, bad that.  She went into the agents -- we had

to, you know, give -- every couple of months tell the agents,

no, she's not going to steal your commissions because she had

threatened -- one of the reasons we thought about dissolving

the company is she had threatened to go to the bank accounts

and, you know, freeze them and do all this stuff.  So all the

agents in the office were like wait a second, you know, Nancy

Haack and you guys are fighting and --

MR. HOLIDAY:  Objection.

THE COURT:  What's the objection, Counsel?

MR. HOLIDAY:  Is he saying that the evidence is going

to show these things?

MR. SHEEHAN:  Yes --

THE COURT:  Yes --
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MR. SHEEHAN:  -- absolutely.

THE COURT:  -- I'm assuming.

MR. SHEEHAN:  Yes.

And so they -- but they were going to dissolve it;

they didn't dissolve it.  They kept all of the agents.  All the

agents remained there.  So all the claims are -- in the

complaint are untrue.  Those are the claims that are in the

complaint and we're -- I'm going to go over those with you at

the end of my argument.

Now, as a result of this continuances and all the

rest, what were their claims in March of 2017 -- they quickly

realized by the way, and Mr. Holiday put it in his brief, we

didn't go forward with the dissolution.  We kept the company

afloat.  We kept the agents over there.  We didn't take the

agents at that time.

But what Mr. Holiday just brought up in his argument

is, okay, yes, it's true that our allegations to the complaint

didn't happen the way we said back in, you know, March of 2017,

but it's happened now.  Because October 31st of 2019, they

closed NRS, and now NRS is no more, and a bunch of those agents

are with the new entity, Life Real Estate.  That's not part of

this complaint, Your Honor.  That's not part of this lawsuit,

but nevertheless, I'm going to go ahead and defend it anyway.

Because once again my clients took the high road.

Now, first of all, Your Honor, it should be pointed
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out that when we didn't dissolve the company and we kept the

NRS over here afloat so that she would have no claims against

us, we then did form a new company to take the new space over

here like she suggested, like she told us to do using our own

money.

We had to put up $200,000 each for the tenant

improvements over here, none of which came from NRS.  We didn't

move any NRS agents over there that weren't already promised an

office that Nancy said we could move over there, the NRS agents

remained in the old space.  But before we did that, Your Honor,

get this -- get this.  So not only did we offer her in January

because she agreed not only did we want her to, not only did we

give her the opportunity in March, not only did she tell us no,

no, no, I don't want to be in the space, but we didn't get the

lease -- finalize the lease.  We went back and forth.  We

didn't finalize the lease for the new space with the new

company until August 22nd after the lawsuit had been going on

for several months.

August 22nd we wrote them a letter and we said,

okay, Ms. Haack, we are going to take the new space across the

hall in a new entity's name, but before we do that, we want to

give you one last chance.  And there's a letter that we're

going to show you that says, we have -- we are -- the lease for

that new space is available; do you want to be a part of it?

We can do it one of two ways.  If you don't want to sign a
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personal guarantee, the landlord will agree if you put a

$200,000 deposit down then you don't have to sign a personal

guarantee.

So we tied again to take the high road.  She doesn't

want to sign the personal guarantee then we'll put $200,000

down, each puts up one third, and we can do it that way.  But

we offered her one more time, do you want to be part of the

expansion space?  Her attorney wrote back, no, do not want to

be a part of the expansion space.

Again, how can you say when you assert a corporate

opportunity when you're the one that breached by not signing

the lease back in January when we could've just done this by

telling us in February, March you weren't going to sign the

lease.  And then when we offer it to you in August, you still

say no.  I mean, this isn't something where we hid this from

her, and we went behind her back and stole a corporate

opportunity behind her back.  We offered it to her.  We wanted

her to be part of it.  We have lost a ton of money because of a

result of her breach in not doing it.  It's her that breached.

All right.  Fast-forward.  On October 31st, 2019, NRS

company is leasing space in the old space.  That lease is up at

that time.  You have to do -- and by the way, NRS cannot exist

without a physical location.  There's a -- and it just --

practically you can't exist because if you don't have a space

for your agents you can't exist.  And second of all, there's a
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statute that says that a real estate company has to have a

physical space, okay.

So the time to exercise that option is six months

before.  So October 31st, six months before that we've got to

exercise our option if we want to exercise our option to extend

the lease in that space.  Again, she's already told us that

once that lease is up do whatever we want with it.  She doesn't

care as long as we pay all the bills and get her off that

personal guarantee up there.

Once again though, let's take the high road.  Wrote

her a letter, February, the lease for that space is coming up

October 31st; what do you want to do?  Do you want to extend

the lease, and we'll all sign additional personal guarantees

for an additional 7 to 10 years?  What do you want to do?  Her

lawyer writes back a letter and says, no, that space we don't

like the landlord.  We don't like anything, absolutely not.  We

will not be part of extending that lease.  So they wrote a

letter to us and said, no, you cannot extend the lease for the

old NRS space.

At that point, Your Honor, NRS can't exist past

October 31st.  What do we do on October -- before

October 31st?  Okay.  So now we now know NRS is going out of

business because they would not agree to extend the lease for

the old space.  So what do we do?  Again, we take the high

road.  We write all the agents a letter, and we say, Dear
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Agent, the lease for the space is up.  We cannot -- NRS can no

longer operate without that lease.  You have the opportunity to

move your license to Ms. Haack, and we gave her information,

contact information; she was number 1.  You can move it to Life

Real Estate, our company, or you can move it to any other

company.  That's the only thing we could do, Your Honor.  NRS

was out of business, but again that's not a claim that's in

this suit.

So let's talk about the claims that are.  May I

approach the bench, Your Honor?

THE COURT:  Yeah.

Thank you.

MR. SHEEHAN:  Thank you.

Your Honor, this is the relevant document for today

along with our counterclaim.  We have a counterclaim for her

breaching the lease because as a result of her breaching the

lease we lost several agents who couldn't put up with the

firestorm between them, and so we lost that revenue, and that

is our counterclaim.

But as far as their claim against us, this is it.

And Your Honor will notice that it is the Second Amended

Complaint.  Why is it the Second Amended Complaint?  Because

when they filed the complaint, I called -- we called up the

opposing lawyer and we said, look at -- your allegations in

here aren't true.  We didn't dissolve the company.  We didn't
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take the agents and form a competing company.  NRS old still

exists.  So you might want to, you know -- and he said, can we

amend the complaint?  Fine, amend the complaint.  We had

stipulated to amend the first time.

Then they said they wanted more claims.  Fine.

Stipulated.  Amend a second time so that they could bring

whatever claims they want so that we would be here today with

what they have.

All right.  Let's see what they did.  If you would

indulge me and turn to page 9, Your Honor.

THE COURT:  Okay.

MR. SHEEHAN:  This is it.  This first claim on page

9, this is all the claims that they have here.  Okay.  

A -- because I'm going to show you that all of the

other claims are based on these bullet points.

Defendants began holding meetings without Ms. Haack

in violation of the operating agreement.  She won't be able to

name any such meetings.  This is a three-person entity.  When

they had a meeting they just sat down in their offices and they

said should we get money -- should we, you know, let -- charge

the agents for coffee or not charge the agents for coffee, but

there's no -- there was no claim for that.  There's no -- we

didn't do it, A, but there's no harm, no damage, and there's no

proof that any of those happened.

All right.  Next one.  We sent her a letter saying
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we'd be dissolving Life Realty.  We did send the letter, but

the undisputed facts as shown by Mr. Holiday's own brief this

morning is we never did dissolve it.  We filed a dissolution

and within a week we filed a dissolution and we never dissolved

the company.  In fact, it's still in existence today.  She's

still a one-third owner.  She's gotten her one third of the

profits until the business had to close because she wouldn't

agree to extend the lease; so that one's not true.

The letter stated defendants were withdrawing

Ms. Haack's membership interest in the company.  Never did.

She still owns it today.  Again, we contemplated doing that,

never did.  Mr. Holiday admits that now.

Next one, defendant [indiscernible] of Life Realty's

assets, goodwill, intellectual property and real estate agent.

Again no, we did not do that.  We kept the business afloat

until the lease expired, and when the lease expired she told us

not to extend the lease.  At that point obviously the business

died.  So that's not true.

Next one, defendants have either organized a separate

entity or planning to organize a separate entity which

defendants intend to use as a new real estate brokerage and is

a receptacle of Life Realty's assets.  Again, we formed the new

company for the space across the hall not because we wanted to

because she breached the agreement.  But we didn't take any of

the NRS assets and move those into the new -- to the new space
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until after NRS went out of business because she wouldn't

extend the lease, so that's untrue.

Next one.  We've had meetings where we amended the

operating agreement to include capital call provisions have

resolved to remove from the bank accounts and exclude Ms. Haack

from Life Realty's office space.  All right.

We never -- we did do a meeting to include provisions

for a capital call if it was necessary.  If she was going to be

a part of the expansion across the hall and we were all going

to have to chip in for the tenant improvements or the deposit,

we had a capital call provision, but we never -- it never

happened because she didn't -- when we offered her to be a part

of the space, she said no, she didn't want to do it.  So no

capital call was ever issued, Your Honor.  No, capital call was

ever issued.  My clients came out of pocket for their own --

own money for the space across the hall.

Next she says that remove her from the bank accounts.

We had to remove her from the bank accounts because -- I don't

know if Your Honor will recall from the motion for a receiver,

but she said I don't give a blank about NRS.  Alls I want is a

pound of flesh from Roger Ayala and Sean Evenden.  I'm going to

do everything I can to ruin this company.  She threw temper

tantrums.  She went into the office --

MR. HOLIDAY:  Objection, Your Honor --

MR. SHEEHAN:  -- the evidence is going to show she
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came in --

MR. HOLIDAY:  -- this is --

THE COURT:  Hold on.

What?

MR. HOLIDAY:  So he's starting to quote the

deposition transcript in his opening.  I just don't think

that's appropriate considering it's only admissible as

impeachment evidence.

MR. SHEEHAN:  I think it's a very good indication of

what the evidence is going to show, her own sworn testimony.

THE COURT:  Are you going to -- it's okay.  Just go

ahead.  I'm going to give y'all -- both of you leeway.

MR. SHEEHAN:  Okay.  And then it says precluded

Ms. Haack from the Life Realty office space.  No, we didn't.

In fact, we even wrote an email to her saying she can come back

as long as she wants to, you know, play nice in the sandbox.

And then the next one said -- it said under H,

defendants also approved the expansion of NRS into the

additional office space described above; however, to do so Life

Realty's landlord requires a deposit in the amount of 200,000.

Again, Life -- the landlord did say, look, if you don't want to

sign -- we're trying to accommodate Ms. Haack.  She don't want

to sign a personal guarantee, we said, okay, if we -- instead

of personal guarantees to the landlord what can we do.  They

said put up the $200,000 deposit.  So if we're going to have to
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do that -- but again that was -- again try to get this lawsuit

over with and just say, Ms. Haack, fine let's -- you be part of

the expansion.  You go with your deal.  You don't have to sign

a personal guarantee.  Let's just have the $200,000 deposit

instead.  Complained about that, wouldn't do that either.

Next one.  I've had a capital call; we've already

covered that.  There was no capital call.

And then J, same thing, capital call.

So that's it, Your Honor.  That's all you need to do

at the end of the day is say she did not prove any of those

things, her complaint is dismissed.

Now -- and it's undisputed that none of those things 

are true because again we contemplated doing some of those 

things, but we never did, and they knew that, and they've 

admitted that.  Ms. Haack admitted it in her deposition.  

Mr. Holiday admitted it in his trial brief this morning that we 

did not dissolve the company.  We did not take the agents over 

there until after October 31st this year when the company had 

to close because it didn't have the space.   

To show you that those are the only things though,

Your Honor, that are in this complaint, if you turn to the

second claim for relief -- and hopefully I marked it on yours,

but you'll see that the second claim for relief has the same

exact bullet points for the guts of it.

THE COURT:  Uh-huh.
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MR. SHEEHAN:  You'll see in -- on page 12 of 18,

Paragraph 63 last few words there.  Everything else all the

other claims as they've been set forth above.  In other words,

they're all based on what's been set forth above.  If you went

to -- if you go to every one of their other claims for relief,

they all rely on those same bullet points I just showed you

were totally false.

Which again is why Your Honor stated at the previous

hearing, Just reading the different exerts that defendant

pointed out as far as it seems like by her own statements they

don't support her claims for relief.  That was Your Honor at an

earlier hearing.  And guess what --

MR. HOLIDAY:  Your Honor --

MR. SHEEHAN:  -- because that's the truth.  The

evidence has shown that --

MR. HOLIDAY:  We only have --

THE COURT:  Hold on.

MR. HOLIDAY:  -- the equivalent two and a half days

for trial.  If we're just going to read this entire thing and

start citing to earlier hearings as well as depositions, I just

think that we're not going to have enough time to get the

questions in that we want to do so.

THE COURT:  I -- okay --

MR. SHEEHAN:  Is that an objection?

THE COURT:  -- go ahead.  Finish up.
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MR. SHEEHAN:  I actually believe I was finished.

THE COURT:  Okay.

MR. SHEEHAN:  Oh, no, I'm not.  I'm sorry.

So I do have to address a couple of things that are

not in the complaint that should not be considered by the Court

because they don't fall within those things.  But they talk

about this amendment of the -- of the operating agreement to

allow to pay salaries to us, ourselves.  By the way those

salaries were $50,000 each which Ms. Haack personally testified

was way under.  And it's only because Ms. Haack left the

company and stopped doing her one third of the share of the

things, but it's more -- it's less than half of what the market

would be.  

But let me add to that.  The evidence is going to

show that that -- they didn't want their $50,000, trust me.

They make money that would lead you and I to believe we got

into the wrong profession.  They are terrific real estate

agents that make hundreds of thousands of dollars doing deals.

They do not want to have to manage 45 prima donna agents.  They

do not want to have to do -- to oversee the books and records.

They do not want to have to oversee the accountant and all the

employees and all the rest, and deal with the problems that

come in on a day-to-day basis.  In all candor, Ms. Haack was

very good at that stuff, but when she left then they got stuck

with it.  So it was only fair that they paid themselves a

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000140



38

JD Reporting, Inc.

reasonable salary.  The operating -- so they had to amend the

operating agreement to do that.

Your Honor, it's Section 13 of the operating

agreement.  This agreement may be adopted, amended, altered or

repealed by the vote or written consent of a majority or all,

in parentheses, of the LLC interest at a meeting of the

members, okay.  So it says it can be amended by a majority.  We

are a majority.  We're two thirds.  To say that this is

ambiguous is ridiculous.  It says majority and then parentheses

or all so that means a majority can do it unless you cross it

out.  We took the deposition of Gary Schnitzer who drafted this

document.  We have stipulated that rather than bring

Mr. Schnitzer in here we can -- both sides can use his

deposition.

MR. HOLIDAY:  I never stipulated to that.

MR. SHEEHAN:  You absolutely did.

THE COURT:  Did you all stipulate in writing?

MR. SHEEHAN:  We did not stipulate in writing, but

he -- absolutely told me that we would stipulate to Gary

Schnitzer's deposition coming in.

MR. HOLIDAY:  I absolutely did not.  I had not read

the deposition at the time --

MR. SHEEHAN:  That is --

MR. HOLIDAY:  -- that we had that conversation, and I

told him I would have to take a look at it.
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MR. SHEEHAN:  That is ridiculous, but are you telling

me that I'm going have to bring Mr. Schnitzer in?

MR. HOLIDAY:  Just finish your opening.

MR. SHEEHAN:  Mr. Schnitzer testified that a majority

could amend this agreement in his deposition, but the writing

itself says it.

In addition, by the way, even though we did have

properly noticed meetings and all the rest, the agreement --

the operating agreement also provides that member action by

written consent without a meeting, any action which may be

taken in an annual meeting may be taken without a meeting and

without prior notice if consent in writing setting forth the

action so taken and agreed to by the same number that would

need be needed at a meeting.  So the agreement says it can be

amended through a majority.  We actually had a meeting, noticed

her, put it on the door, did all the things, hired corporate

counsel to do that, but incidentally, we could have done it

without a meeting also.

But we didn't pay ourselves huge salaries.  We paid

ourself $50,000 each to make up for her deserting the company.

Attorney's fees that there is a provision in here that says

that you can have the company pay for attorney's fees for the

members.  Advance of expenses it says, expenses incurred in

defending any proceeding may be advanced by the LLC before

final disposition of the proceeding upon receipt of an
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undertaking by or on behalf of the agent to repay the amount of

the advance.  Okay.

So it says that we can advance the legal fees as long

as we agree to pay them back if we lose.  They did the

undertaking; it will be introduced in the evidence.  They are

both financially stable people.  But again, it's neither here

nor there because if Your Honor rules in our favor, then the

attorney's fees were properly paid by the company, and she

would actually owe attorney's fees.  If, Your Honor, rules

against us and says that we should not have gotten those fees,

then we have to pay them back.  And so that's really not -- not

an issue in this case.

The issue in this case is did we usurp a corporate

opportunity, and we obviously did not since we offered her to

be a part of it, wanted her to be a part of it and she breached

her obligation to be a part of it.  Thank you.

THE COURT:  All right.  Does plaintiff have their

first witness?

MR. HOLIDAY:  We do, Your Honor.  She's asked that I

call the witness, but she wants to ask the questions.

THE COURT:  Of herself?

MR. HOLIDAY:  She wants to ask the questions, yes,

Your Honor.

MS. HAACK:  No, of Sean, Mr. Evenden.

MR. HOLIDAY:  So I'm --
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MS. HAACK:  I just asked him to call him up so that

it was done properly.

MR. HOLIDAY:  Right.  So, yeah, just following

that --

THE COURT:  Oh, I'm sorry.  I thought -- it took me a

second --

MR. HOLIDAY:  Yeah, this is my first time having a --

THE COURT:  -- I'm looking at you like -- for some

reason when you pointed to Mr. Holiday I thought you were

crying him up, okay.  It took me a second.

MS. HAACK:  No.

THE COURT:  Mr. Evenden, yeah, come on up, sir.

MR. HOLIDAY:  All right.  And before --

THE COURT:  Please raise your hand to be sworn in.

MR. HOLIDAY:  -- they get started I wanted to point

out two things.  One, is I just wanted to put on the record

that we're not agreeing to try by consent, promissory estoppel

or detrimental reliance since there was no contract formation

in their counterclaim.

And Number 2 is that we're not -- given the chain of

circumstances we're no longer suing the case under usurpation

of corporate opportunity theory.

THE COURT:  So what theories are you going with?

MR. HOLIDAY:  Breach of fiduciary duty and

conversion.
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THE COURT:  And what?

MR. HOLIDAY:  And conversion.

THE COURT:  Okay.  Hold on.

Sir, you want to come up and raise your hand.

SEAN EVENDEN  

 [having been called as a witness and being first duly sworn, 

testified as follows:] 

THE CLERK:  Please be seated.  Sir, would you please

state and spell your first and last name for the record.

THE WITNESS:  Sean Evenden.  S-e-a-n, Evenden,

E-v-e-n-d-e-n.

THE CLERK:  Thank you.

THE COURT:  All right.  Please start, Ms. Haack.  Are

you questioning him?

MS. HAACK:  Thank you very much.

DIRECT EXAMINATION 

BY MS. HAACK:  

Q Hi, Sean.

A Hello.

Q Long time.  So you -- I wanted to go through a couple

of things just to make sure we all agree that you saying --

you're a party to this -- to this lawsuit.

Are you an owner of NRS Realty Group, LLC today?

A Yes.

Q Have you read the NRS Operating Agreement?
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A Yes.

Q Actually I should go a little closer.

Is this operating agreement here --

MR. HOLIDAY:  He has a copy.

MS. HAACK:  Oh, okay.

BY MS. HAACK:  

Q So Exhibit 1 in the document -- the book you have

there is that your operating agreement?

THE CLERK:  You have to direct him to the binder,

Ms. Haack.

MS. HAACK:  Okay.  So let me go up there and see if

it's there, okay.

MR. HOLIDAY:  Permission to approach?

MS. HAACK:  Permission --

THE COURT:  Yeah, that's fine.

MS. HAACK:  I have a lot to learn.

THE COURT:  To the extent you can, you used the NRS

Realty ones right there.

THE CLERK:  Oh, I think it's Ms. Haack's.

THE COURT:  Oh, it's her exhibits.  Those are the

ones that aren't Bates stamped.

Is a copy of the operating agreement in the NRS

Realty --

MR. HOLIDAY:  We --

MR. SHEEHAN:  We don't -- we don't have a problem
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with the operating agreement, Your Honor.  That's clearly been

produced by everybody.

THE COURT:  Okay.

MR. HOLIDAY:  Right.

MR. SHEEHAN:  And I believe that the one she produced

in that book is Bates stamped.

THE COURT:  Okay.

MS. HAACK:  Yeah, I tried to take everything that was

Bates stamped.

BY MS. HAACK:  

Q So on Number 1 -- so you've read this operating -- is

this the copy of the operating agreement that you remember?

A It looks like it.

Q Is that your signature on the last page?

A Yes.

MR. SHEEHAN:  Your Honor, I've got to get back to the

ground rules of Ms. Haack questioning this witness.  Ms. Haack

is the lawyer for herself.  I don't even know what claim she

has.  But I -- so I don't want to have both.  I know we're

given some leeway here, but I have no idea how Ms. Haack can

claim any of these questions relate to -- or individual claims.

MR. HOLIDAY:  Your Honor, Ms. Haack is a -- if I

could just argue the law for this.  Ms. Haack is a party to the

operating agreement, right, NRS.  My client is the object of

that contract, but not necessarily a party to that contract.
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And insofar as she has conversion claims that they were

wrongfully exercising exclusive dominion over NRS to the

exclusion of her rights under the operating agreement, that

absolutely goes towards her breach of contract claim, Your

Honor.

MR. SHEEHAN:  I believe that --

MR. HOLIDAY:  Moreover, we might want to ask -- wait

till there's actually a question asked that you can object to.

THE COURT:  Well, hold on.  Let's -- can we just --

for my -- make sure I'm on the same page as you guys.

So I have a copy of Plaintiffs' Second Amended

Complaint, and the first claim of relief is breach of contract

against all of them, the defendants; that one you're dropping;

right?

MR. HOLIDAY:  No. 

MR. SHEEHAN:  No.

MR. HOLIDAY:  I'm only dropping the last two in

the -- as noted in the trial brief.  There is breach of

contract as to, you know --

THE COURT:  Hold on a second.  Hold on.  So you're

getting rid of the eighth claim for relief?

MR. HOLIDAY:  Let me double check, but usurpation --

THE COURT:  Which is usurpation of corporate

opportunities, is that one you're getting rid of?

MR. HOLIDAY:  Right --
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THE COURT:  Or just missing?

MR. HOLIDAY:  -- instead we're just pursuing it under

the breach of their fiduciary duties of due care and loyalty --

THE COURT:  Okay.  So hold on --

MR. HOLIDAY:  -- and conversion.

THE COURT:  -- so you're getting rid of 8 and which

other claims for relief?

MR. HOLIDAY:  8th and 7th.  We really aren't just

going to waste time going over those.

THE COURT:  Okay.

MR. HOLIDAY:  Basically they used their exclusive

control of the company to move everything from one LLC to

another LLC that they owned exclusively.  We're just trying to

keep it simple.

THE COURT:  Okay.  So you're going 1, 3 -- only --

there's only two claims for relief which you're dismissing

which is 7 and 8; right?

MR. HOLIDAY:  7 and 8.

THE COURT:  Okay.

MR. HOLIDAY:  The other claims are still there.

Obviously they read a little bit differently.  You know, once

you pass the date where you can amend the complaint, that

doesn't mean that you get a green light to be a bad actor or to

act in bad faith.  Obviously your fiduciary duties still carry

over.  So basically we're going over what their duties were to
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NRS when they were managing it exclusively, that they breached

the operating agreement, and that they've converted the entire

business to a business that they own exclusively.

THE COURT:  I'm just going to allow some leeway just

to move this along in answering -- asking questions.  Just

don't ask the same questions, please.

MS. HAACK:  Yes.  Okay.

THE COURT:  Okay.

MS. HAACK:  And what is --

MR. SHEEHAN:  Just for the record.  So I've objected

that I believe all these claims belong to NRS, but go ahead.

THE COURT:  It looks like they belong to NRS, but I

just want to move this along.

Okay.  So just ask your questions again.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q So what is the year on that operating agreement,

Sean?

A It looks like 2010.

Q Okay.  How many years have you been a licensed

Realtor?

A 24, 25.

Q As a Realtor are you required to continue your

education for law, ethics and contracts?

A Yes.
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Q What would you say are the elements of a contract?

A How so --

MR. SHEEHAN:  Objection, Your Honor.  Calls for a

legal conclusion and way outside the boundary of a complaint.

MS. HAACK:  We're all experts here.  We're all

educated in contract law.  I think it's a very simple question.

It would be offer, consideration and acceptance; would you

agree with me?

THE COURT:  Are you asking me?

MS. HAACK:  Yeah, I mean why would that be an

objection?

THE COURT:  It is all for --

MR. HOLIDAY:  Nancy, you -- yeah, just --

THE COURT:  Okay.  Look --

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Sean, would you agree that it's an offer,

consideration and acceptance?

MR. SHEEHAN:  Same objection.

THE COURT:  Okay.  Noted.  Overruled. 

MS. HAACK:  Those would be the elements of a

contract, okay.

BY MS. HAACK:  

Q So let's see.  Do you believe the operating agreement

is a valid contract?
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A Yes.

Q The first section -- I'm going to look at this

operating agreement and not at great detail, but I do want to

go through a few of the sections.  Section 1.6 is the

definition for financial interest.  Financial interest -- let's

see here.  The right to share in the profits, losses, incomes,

expenses or other monetary items and receive distribution as

allocated from the LLC; is that what you read?

A It's what it reads.

Q Thank you.  And then Section 8 -- 1.8, I'm sorry.  It

says, LLC interest as an ownership interest in the LLC which

includes the financial interest, the right to vote, the right

to participate in management and the right to obtain

information concerning the LLC and other rights granted to a

member, and I shortened that; is that correct?

A That's what it reads.

Q And then Section 1.10 states, Property means any and

all assets in whole or in part of the LLC both tangible and

intangible.  Do you see any reference to majority or all on any

of those three items?

A No.

Q As a valid contract, are these three sections we just

reviewed a part of consideration for the owners?

A I guess so.

Q Do you agree that these three -- that these
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considerations still apply to all the three owners of NRS

today?

A Yes, as an owner.

Q Thank you.

THE COURT:  Hold on.  How are you using

consideration?  Usually --

MS. HAACK:  Well, you get something for offering

something, I mean --

THE COURT:  Okay.

MS. HAACK:  -- right?

THE COURT:  I see what you're going -- okay.  Thanks.

BY MS. HAACK:  

Q So those would be the considerations.  Would you

consider software an intangible asset of a product of an asset?

When it says tangible or intangible, would you consider

software an intangible or a tangible asset?

A Depends on how it's used.

Q Well, we don't own it; would it be intangible?

A You can buy software.

Q I know.  Okay.  That's good.

Would you consider contracts for agents and

properties an asset of the company?

A Depends on if they were conducted when the agent was

at the company.

Q Would you consider furniture an asset?
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A Yes.

Q And would you consider lease for an office space

or -- equipment an asset of the company?

A Yes.

Q Thank you.  4.1 of the operating agreement what it's

doing it says, Initial contributions were Sean Evenden at 33

and a third, Nancy Haack at 33 and a third and Roger Ayala at

33 and a third; is that correct?

A That's what it reads.

Q Do you see any reference here to majority or all?

A No.

Q And then only one more right now.  5.6 Distribution

states, Distribution shall be made among the members as follows

in proportion to the member's LLC interest.  Do you see

anything there that references majority or all?

A No.

Q Thank you.

MS. HAACK:  I am going to your book on page --

Section 4, Your Honor, it's S4-S.

BY MS. HAACK:  

Q On the second page on 4-S is a letter; I want to know

if you recognize that letter?

A What page?

Q 4-S. It goes from A through Z and then AA, ZZ.

MR. HOLIDAY:  Need a -- you need to move past those
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you want to move to admit them.  Just --

MS. HAACK:  I'm going to do -- yeah, I'm going to

show the Court what I need to do.  I waited three years to do

this so --

MR. SHEEHAN:  What -- what --

BY MS. HAACK:  

Q Do you see that letter, Mr. --

MR. SHEEHAN:  Where are we at?  I'm sorry.

MS. HAACK:  4S.

MR. SHEEHAN:  4 what?

THE CLERK:  You said Exhibit 4?

MS. HAACK:  Exhibit 4 letter S.  Thank you.  As in

Sam.  And it's Bates stamped.

BY MS. HAACK:  

Q Do you recognize that letter?

A I do.

Q And what's the date of that letter?

A It looks like March 10th, 2017.

Q And who is it addressed to?

A Nancy.

Q Would that be me?

A That would be you.

Q Thank you.  Did you help prepare this letter?

A This email or --

Q No, no, this is a letter.
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A -- or what's in the --

Q I'm sorry.  Did you help --

A -- on your desk --

Q This is a --

A -- I see a picture.

MR. HOLIDAY:  It's the next page over.

BY MS. HAACK:  

Q No, the second page, Sean, I'm sorry.  My apologies.

Did you help prepare that letter?

A Our former counsel prepared the letter.

Q You did not help prepare that; did you read that

letter before --

THE COURT:  Hold on.  You need -- look at -- hold on.

We're going to have a real problem here because this needs to

be -- there's so many exhibits and they need to be properly

identified.

MS. HAACK:  Tab 4S as in Sam, it's alphabetical.

THE COURT:  Yeah, we have that one.

MS. HAACK:  And then the second page.

THE COURT:  Is that the one with Bates stamps

HAA0016?

MS. HAACK:  Yes.

THE COURT:  Okay.  Keep going.

MS. HAACK:  Okay.

/ / / 
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BY MS. HAACK:  

Q Did you help prepare that letter?

A My former counsel prepared the letter.

Q Your former counsel did that.  Did you read it before

you distributed it?

A I did read it.

Q And did you approve it?

A Our former counsel prepared it, and I read through it

and presented it to you.

Q Okay.  I have a text from you -- so just so you know

here's where I'm going with this.  So I have Section 4 --

MR. SHEEHAN:  Your Honor, this is hard to -- this is

not a --

BY MS. HAACK:  

Q Sean, I have Section 4 --

MR. HOLIDAY:  Right.  He has to object to it and then

you get to explain, Nancy.

MS. HAACK:  I'm sorry.  Oh, I was going to go to

another page to show his text that confirms that letter.

MR. HOLIDAY:  All right.  So when you're doing these

things you're going to need to say move to admit.

MS. HAACK:  Oh, okay.  I remember that.  Okay.

MR. HOLIDAY:  All right.  Do that first.

MS. HAACK:  So I need to move to admit this letter

from Exhibit 4-S on page 2.
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THE COURT:  Okay.  Any objections?

MR. SHEEHAN:  No objection.

THE COURT:  That'll be admitted.

(Exhibit No. 4S admitted.) 

MS. HAACK:  The whole document was three pages, but

the second page is all I'm worried about.

THE COURT:  Okay.  Hold on a second.  Okay.  So why

don't we admit -- it's marked 4-S and then there's a 2 at the

next one, and it's Bates stamped HAA0016, I'll admit that also.

(Plaintiffs' Exhibit Bates No. HAA0016 admitted.) 

THE COURT:  All right.  What else?

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Under Tab 12, Sean, I have -- copies of texts that we

had in discussions --

THE COURT:  You've got to help me out here, ma'am.

MS. HAACK:  Section 12.

THE COURT:  Okay.

MS. HAACK:  Exhibit 12, I'm sorry.

MR. SHEEHAN:  I actually don't have tabs in my book

which is going to be a little --

MS. HAACK:  Well, I wrote them in there for you.

MR. HOLIDAY:  He means the tabs that stick out the

side.

MS. HAACK:  I have all those I put them -- oh, you
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did that, sorry.

Do you want to switch books?

MR. SHEEHAN:  No, just give me time to get there

though.  Twelve -- what are we at now?

MS. HAACK:  It's Section 12.  It's -- the whole

section is going to be on texts, texts that went between the

three owners including discussions about the letter on March

10th or referencing the letter on March 10th.

THE COURT:  Are these texts that have been produced

during the course of discovery?

MS. HAACK:  Yes.

THE COURT:  Hold on.  Let Mr. Sheehan look at it.

MS. HAACK:  Oh, okay.

MR. SHEEHAN:  Your Honor, I -- I don't know one way

or the other, but I'm not going to have a problem with these

texts.

THE COURT:  Okay.  So we'll just admit all of Tab 12.

Okay.  Hold on a second.

MS. HAACK:  Are yours all tabbed, Sean?

 Yeah.  I mean, you have 18 tabs on your book?  Okay. 

THE COURT:  Do you have tabs on yours?

UNIDENTIFIED SPEAKER:  I do.

THE COURT:  Okay.

UNIDENTIFIED SPEAKER:  They should be all tabbed.

THE COURT:  Yeah, that's what you're supposed to be
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looking at, yes.  Yeah, all of 12 is admitted --

(Exhibit No. 12 admitted.) 

MS. HAACK:  Okay.

THE COURT:  -- so that would CAT -- shoot.  It goes

from 12 A -- 12-A to 12-ZZ.  Okay.

MS. HAACK:  And I'm not going take you through all of

that, Sean.

BY MS. HAACK:  

Q Okay.  So, but on Exhibit 12-R there is a

communication between the three of you where you reference --

towards the bottom you say in your text, I have already met

with a lawyer and I think Roger has so let's get this done.

Is that the same lawyer that you brought in to write

this letter on March 10th?

A It could have been.

Q Did you have a meeting of the members of the company

to discuss hiring a lawyer to prepare this letter?

A I don't recall.

Q Did you discuss this letter with anybody else?

A The one on --

Q March 10th.

A Like who?  Like the attorney?

Q The attorney, Roger, me?

A Roger and I and you obviously.

Q You discussed this with me before you gave it to me?
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A No.

Q Okay.  Did you have a meeting to discuss the letter

you gave to Ms. Haack dated March 10th?

A A formal meeting?

Q Any meeting.

A With the previous counsel?

Q What I'm trying to show the Court is what --

MR. SHEEHAN:  Objection, Your Honor.  This is legal

argument in the middle of questioning.

BY MS. HAACK:  

Q Did you have --

THE COURT:  Okay.  Sustained.

MS. HAACK:  I'll move on.

BY MS. HAACK:  

Q Did you have a meeting without Ms. Haack to discuss

this letter?

A You told us numerous times to discuss it with our

attorney.

Q Did you invite Ms. Haack to that meeting?

A I don't recall.

Q I just want to make sure that we know when Ms. Haack

is being invited.

MR. SHEEHAN:  Your Honor --

BY MS. HAACK:  

Q Ms. Haack on November 6th, I've got to refer to a

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000161



59

JD Reporting, Inc.

transcript --

THE COURT:  Which transcript, ma'am?

MS. HAACK:  November 6th pretrial, page 13, line 7.

THE COURT:  I'm sorry.  Is it in your exhibits?

MS. HAACK:  No.  I asked if I needed to bring them in

and I was told not, but I do have them with me if you want me

to get them.

THE COURT:  I have no idea what you're talking about,

ma'am, so --

MS. HAACK:  Okay.  So we had a hearing on January

23rd for a receivership which they didn't mention, and I do

reference that transcript, and then we had a pretrial November

6th, 2018.  If you want to give me some -- from the Court

some direction and me start tomorrow I'd be happy to do that.

THE COURT:  No, you're actually doing pretty well.

MS. HAACK:  Okay.

THE COURT:  I just -- I'm just trying -- there's a

lot of exhibits so I'm --

MS. HAACK:  Yeah, so they wouldn't be in here because

we thought the Court would already have them.

MR. HOLIDAY:  Could -- could the Court take judicial

notice of its docket?

THE COURT:  Sure.

MR. HOLIDAY:  Thank you, Your Honor.

MR. SHEEHAN:  Your Honor, I have no copy.
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THE COURT:  I just need to know what you're

referencing so that if I have to go back and look --

MS. HAACK:  Okay.

THE COURT:  -- so just give me a date, please.

MS. HAACK:  Okay.  This is the November 6th

transcript, 2018.

THE COURT:  Is it the day of the hearing?

MS. HAACK:  Yes.

THE COURT:  Okay.

MS. HAACK:  And it's on page 13, line 7.

THE COURT:  But are you referencing something I said?

MS. HAACK:  Nope.

THE COURT:  Is it something he --

MS. HAACK:  Mr. Sheehan states that -- it's a

quote --

MR. SHEEHAN:  Objection, Your Honor.

THE COURT:  Hold on.  Well, okay, so you're going to

ask him about something Mr. Sheehan stated?

MS. HAACK:  Because he just said he didn't invite me

to a meeting that he said I was never missed from a meeting,

and I have a lot of them.

THE COURT:  Well, why don't you just -- just ask.

MS. HAACK:  I didn't know how else to argue that

because they had several meetings without me.

THE COURT:  Why don't you just go through the
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questions and ask if you were invited or --

MS. HAACK:  Okay.

THE COURT:  -- if you were there.

MS. HAACK:  I missed that, okay --

THE COURT:  Okay.

MS. HAACK:  -- I'll do that.  No problem.

BY MS. HAACK:  

Q Was the lawyer you hired to prepare this letter for

March 10th, hired for you and Roger or for NRS?

A I don't recall.

MS. HAACK:  And I'm going to move everybody to

Exhibit 2 --

THE COURT:  Have you --

MS. HAACK:  -- I have checks in here that are --

THE COURT:  Okay.  Hold on a second, ma'am.  Let me

get to Exhibit 2, please.

And yours aren't tabbed, Mr. Sheehan, is that right?

MS. HAACK:  It's right behind the operating

agreement.  There you go.

THE COURT:  Evidence of bank activity.

MS. HAACK:  Yeah.  And I'm referring to some tab

checks, I mean, dates Bates stamped.  That's a tongue twister.

THE COURT:  Okay.  So we're going to Exhibit 2 --

MS. HAACK:  2.

THE COURT:  Mr. Sheehan needs to get there.
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MR. SHEEHAN:  I'm sorry.  Where are we at -- exhibit?

MS. HAACK:  2.  It's right behind --

MR. HOLIDAY:  Yeah, so it's in the upper right-hand

corner is where she --

MR. SHEEHAN:  Exhibit 2A?

THE COURT:  2A?

MS. HAACK:  No, I am going to -- we'll start on 2B;

it's Bates stamped.

I just asked Mr. Evenden if he knew if he hired the

lawyer to work for him and Roger or for NRS.  On page --

Exhibit 2B I'd like to submit, if I said that correctly, this

check that is paid to Sean, and on the comment line it says

reimburse for Brennan Legal Counsel for NRS $1,000.

THE COURT:  I don't think there's a dispute that

monies were used from NRS for legal fees.

MS. HAACK:  Well, that attorney -- okay, well -- the

attorney needs -- they need to have a hundred percent -- a

unanimous consent of the owners to hire an attorney for the

company.

THE COURT:  Okay.  So that might be your next

question.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Did you have the unanimous consent of the owners of

NRS to hire an attorney to represent NRS?
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A I don't know if it's required or not.

Q Section 6.8 of the operating agreement requires

unanimous vote.

THE COURT:  You can't -- you can't testify --

MS. HAACK:  Okay.  So I can ask the question.

BY MS. HAACK:  

Q Does -- Section 6 of the operating agreement has 13

sections on management; Section 6.8 is on voting, in that

section the last sentence says, the unanimous consent of all of

the members is required when a vote is needed for the business?

MR. SHEEHAN:  Objection, Your Honor, Section 6.8 says

the unanimous vote of all (indiscernible) shall be required to

approve any action unless a greater or lesser vote is required

pursuant to this agreement or by statute.

MS. HAACK:  And it says it's unanimous so there's

nothing greater or lesser.

THE COURT:  Okay.  But hold on.  What's your -- okay,

the things that you're speaking of really should come by way of

your testimony.

Are you going to question Ms. Haack, Counsel?

MR. HOLIDAY:  I'm planning on doing that last.

THE COURT:  Can we just take a quick break to use the

rest room, please.

MS. HAACK:  That would be great.

THE COURT:  Okay.  And then I'll ask my question when
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we come back.

MS. HAACK:  Okay.

THE COURT:  Okay.  So just, like, however long you

need to use the rest room.

(Proceedings recessed 2:24 p.m. to 2:38 p.m.) 

THE COURT:  Sorry.  I get into my office and there's

things I need to do.

Sir, you're still under oath, Mr. Evenden.

THE RECORDER:  We're not on the record yet.

MS. HAACK:  Okay.

THE COURT:  Okay.

THE RECORDER:  Okay.  We're on the record.

THE COURT:  And, sir, you're still under oath.

Ms. Haack, if you'd like to continue.

MS. HAACK:  Yeah, I'm going to try to correct my

roadmap a little bit better so that we're not moving around so

much.  So I'm going to take us back to Exhibit 2 -- I mean, 1

I'm sorry, the operating agreement.

THE COURT:  Hold on.  Let me get -- before you do

that you referenced some pages in Exhibit 2 --

MS. HAACK:  Yes.

THE COURT:  -- are you going to move those -- try to

move those into evidence?

MS. HAACK:  Yes, I did want to move those into

evidence.
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THE COURT:  All of 2 or just --

MS. HAACK:  No -- let's see -- I don't think -- these

all have Bates stamps, but the ones in our book do not.  Mine

is the same as yours.  They're just --

THE COURT:  Thank you.

MS. HAACK:  -- probably the copies I had.

THE COURT:  Did you just want 2B, is that the only

one?

MS. HAACK:  I definitely want 2B for now, yes.

THE COURT:  Any objection -- I'll have to check

page -- shown evidence, I'm assuming you have it.  It says

reimbursement for something legal counsel.

MS. HAACK:  Brennan Legal Counsel.

THE COURT:  So that will be admitted, page only.

MR. HOLIDAY:  In terms of they did a subpoena of

Chase which was entirely produced to both parties.  So anything

before the close of discovery date generally was definitely

produced and Bates stamped.

THE COURT:  Well, I just don't know if she wants to

move everything in.

MR. HOLIDAY:  Right.

THE COURT:  So I know 2B she wants to move in.

MS. HAACK:  Uh-huh, yes.

THE COURT:  Is there anything else you want to move

in?
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MS. HAACK:  I would be willing to put all of them in

if that's okay with everybody.  These are all Chase checks made

payable to Life Real Estate or to the defendants that will be

brought up, and they were done in 2017.

MR. SHEEHAN:  I would object to anything that's not

Bates stamped.  I have no idea where these things came from.  I

haven't seen quite frankly some of them.  It's hard for me to

remember every single document, but I quite frankly haven't

seen several of these checks.

MR. HOLIDAY:  All right.  So --

MS. HAACK:  That's okay.  We can take them out.

MR. HOLIDAY:  I don't -- well --

MR. SHEEHAN:  But I will stipulate to anything with a

Bates stamp.

MR. HOLIDAY:  Right.  Some of these do have Bates

stamps.  The --

THE COURT:  Hold on.

MR. SHEEHAN:  Your Honor, she just agreed she'd take

out everything without a Bates stamp, that's fine.

MS. HAACK:  Well, there will be -- if I may say so

they're all going to be addressed with the forensic accountant,

so I'd be okay.

MR. HOLIDAY:  Right.

THE COURT:  All right.  So --

MS. HAACK:  So we do 2B and 2C.
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THE COURT:  You know what, hold on.  Hold on a

second.

MS. HAACK:  Actually 2A, 2B, 2C see, yeah, A, B, C,

and D are all Bates Stamped.  The rest will come through

forensics.

THE COURT:  Yeah, so -- okay.  Hold up.

So, Kathy, I'll mark these for you.

THE CLERK:  So it's A through C?

MS. HAACK:  A, B and C, yes.

THE COURT:  Yeah.  And the 2A through C.

MS. HAACK:  Yes.

THE COURT:  2A through 2C.

MS. HAACK:  And I see 2V as in Victor is also Bates

stamped.

THE COURT:  Just -- hold on.

MS. HAACK:  I'll wait.

THE COURT:  No, you have Bates stamps on 2A through

2D which would be admitted by way of stipulation, okay.

(Exhibit Nos. 2A-2D admitted.) 

MS. HAACK:  Okay.  Thanks.

THE COURT:  Okay.  Ms. Haack, onward, please.

MS. HAACK:  I'm sorry?

THE COURT:  Continue, please.

MS. HAACK:  Okay.  Thank you.  

So what I'm going to do is go back to the operating
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agreement.  We were looking at the Section 1 which was

definitions.

THE COURT:  What tab is that under, Section 1?

MS. HAACK:  And that is tab 1.

THE COURT:  That was moved in already.

MS. HAACK:  Yes.

THE COURT:  Okay.  So, Ms. Haack Exhibit 1 is

admitted by way of stipulation.  Be admitted to allowing the

operating agreement in.

(Exhibit No. 1 admitted.) 

BY MS. HAACK:  

Q We just looked at sections 1.6, 1.8, and 1.10, and I

asked you a question if you would think those were part of

consideration of an agreement.

MR. SHEEHAN:  Objection to the extent it calls for a

legal conclusion.

THE COURT:  Hold on.  Please ask your question again.

MS. HAACK:  I said we just reviewed Sections 1.6,

1.8, and 1.10, and I asked Sean if he believed those were

consideration of this agreement that we all signed.

MR. SHEEHAN:  Objection.  Vague and ambiguous and

calls for a legal conclusion.

THE COURT:  You're talking about the operating

agreement we went over earlier?

MS. HAACK:  Yes, uh-huh.
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THE COURT:  Why don't you --

Sir, what was the consideration for entering into

that operating agreement?

THE WITNESS:  What was the consideration entering

into?

THE COURT:  Yeah.  So what did y'all get?

THE WITNESS:  The money amount or the time effort?

THE COURT:  I don't know how to explain this

differently.

MR. HOLIDAY:  So --

THE COURT:  Why don't you just follow up on it,

Mr. Holiday, please.

MR. HOLIDAY:  Okay.

THE COURT:  Okay.  So the operating agreements and

Mr. Holiday can follow up on some things since he's

representing NRS anyways.  Okay.

So why don't you ask your next question, please.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q And then I move to Section 4.1 in the operating

agreement which is on page 4 where it --

THE COURT:  Exhibit 1-4.1?

MS. HAACK:  1 and then section 4.1, yes.

THE COURT:  Okay.  Okay.

/ / / 
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BY MS. HAACK:  

Q Initial contributions show Sean Evenden 33 and a

third, Nancy Haack 33 and a third, and Roger Ayala 33 and a

third; is that correct?

A It's what it reads.

Q Is that a yes or a no?

A Yes.

Q Okay.  Is it true that there is no reference in that

section to a majority or all?

MR. SHEEHAN:  Objection, asked and answered.

MS. HAACK:  Okay.

THE COURT:  Overruled.

MS. HAACK:  That's fine.

THE COURT:  Which section, are you talking about

Section 4.1?

MS. HAACK:  Yes.

THE COURT:  Just say yes or no.  Answer question --

she asked if there's any in 4.1, the language of 4.1 of whether

there's any reference to --

What was it?

MS. HAACK:  Majority or all.

THE COURT:  Majority or all?

THE WITNESS:  No.

MS. HAACK:  Okay.

And then I'm asking you to move to Section 5.6 under

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000173



71

JD Reporting, Inc.

distribution.

THE COURT:  Is 5.6 the operating agreement?

MS. HAACK:  On the operating agreement.

THE COURT:  Okay.

BY MS. HAACK:  

Q Are we there --

Distributions of LLC assets and property

shall be made at such times and in such

amounts as the members determine subject to

any restrictions in this agreement.

Distributions shall be made among the members

as follows in proportion to the members LLC

interest.

Do you see any reference to majority or all in that

section?

A No.

Q Okay.  On the next page it's Section 6 which is on

Management -- actually, I'm going to go two pages over to 6.8.

6.8 is Voting.  Is it true that the unanimous vote of all the

LLC interests shall be required to approve any action unless a

greater or lesser vote is required pursuant to this agreement

or by statute?  It would be on the last sentence, Sean.

A So what was the question?

Q Is that true what I read that the unanimous vote of

all the LLC interests shall be required to approve any action
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unless a greater or lesser vote is required pursuant to this

agreement or by statute?

A That's what it reads.

Q Yes or no?

THE COURT:  He agreed, ma'am --

MS. HAACK:  Okay.  That's good, okay.

THE COURT:  -- that that's what it says.

BY MS. HAACK:  

Q All right.  Is there any reference there to majority

or all?

A I think it's pretty vague.

Q Pretty what?

A Vague because it's a unanimous vote greater or

lesser.

Q Unless a greater or lesser vote is required pursuant

to this agreement.  It doesn't say if a greater or lesser; it

says unless there's another section that refers to something.

I don't want to interpret it so --

A It -- I think that --

Q -- I'll move on unless you want to answer that.

A I'd say I think it -- would have to talk to the

attorney that drafted it.

Q Does the attorney work in your office?

A (No audible response.)

Q Is the attorney who drafted this operating agreement
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an employee of NRS?

A At the time he was.

Q Okay.  Let's go to 6.10, it says, waiver of notice or

consent by absent members.  In your letter of March 10th,

it's the only ones I'm hitting.

The transaction of any meeting of

members either annual or special however

called and noticed and whenever held shall be

as valid as if it occurred at a meeting held

after all regular call and notice if a quorum

be present in person or by proxy and if

either before or after the meeting each

person entitled to vote, but not present in

person or by proxy, signs a written waiver of

notice of consent to the holding of the

meeting or any approval of the minutes

thereof.  

Do you agree that that's what statement says?

A It's what it reads.

Q Okay.  Do you see any reference there to majority or

all?

A No.

Q Okay.  And then Section 6.11.

Member action by written consent without

a meeting any action which may be taken at
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any annual or special meeting of members may

be taken without a meeting and without prior

notice if consent in writing setting forth

the actions are taken are signed by the

members holding LLC interest representing the

aggregate number of votes equal to or greater

than the minimum at which all LLC interests

entitled to vote thereon were present and

voted.  

Is that what that reads?

A It's what it reads.

Q Do you see any reference to majority or all?

A No.

Q Okay.  Thank you.  Next page, Section 7.1 is Transfer

or assignment of members interest.

No member may transfer and/or assign in

whole or in part his or her LLC interest at

any time.  

Do you agree to that sentence?

A If that's what it reads.  I'm -- I'm not the attorney

who drafted this.

Q Well, you signed it.  Did you sign this operating

agreement?

A Yeah.

Q Is it true that you assigned members interest to
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another person outside the company owners in July of 2017?

A I don't recall.

Q (Indiscernible) was this signed -- was Kevin Difiore

[phonetic] assigned a membership interest for the LLC in July

of 2013?

A He may have been.

Q I just want to make it clear for the record that 7.1

states --

MR. SHEEHAN:  Your Honor, she's again testifying.

THE COURT:  Yeah, just --

BY MS. HAACK:  

Q Do you -- do you -- is it -- excuse me.  Is it true

that 7.1 states, no member may transfer and/or assign in whole

or in part his or her LLC interest at any time?

A I believe this is talking about the special meeting

that we had to add Kevin Difiore and his team to the company.

Q I am asking you if you agree that this section

states, no member may transfer and/or assign in whole or a part

his or her LLC interest at any time?

A I don't believe we transferred any interest in the

sense of voting or anything within the company.  We had a

meeting a special meeting --

Q I just want a yes or a no, Sean.

THE COURT:  Why don't you reask the question.

/ / / 
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BY MS. HAACK:  

Q Is it true that the Section 7.1 of the operating

agreement says no member may transfer and/or assign in whole or

in part his or her LLC interest at any time?

A It's what it reads, yes.

Q Did you -- is it true that at the July -- June 30th

meeting in 2017 you added Mr. Difiore to the members of the

business?

A I believe we had a meeting and we did add him to add

as a team to our company.

Q Okay.

THE COURT:  As a what, team?

THE WITNESS:  There's a large real estate team coming

over to our company and to be a broker of a company, the State

of Nevada Real Estate Division requires him to be on as one of

the signers or something along those lines, but we had him sign

a document stating that he had no membership, no voting, no

rights whatsoever; he was just being added on as a broker.

MS. HAACK:  Right.

THE COURT:  So his only ownership interest would be

so that he could carry out his duties as a broker?

THE WITNESS:  For his own business and his team that

he brought over.

THE COURT:  Okay.

MS. HAACK:  That I object to because he's
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interpreting the law, and I do know that law.

THE COURT:  Okay.

MR. SHEEHAN:  You're --

MS. HAACK:  Okay.  I'm a broker.

THE COURT:  Well, I was just -- okay.  So why don't

you finish asking your question.  That was really more for my

own clarification --

MS. HAACK:  Okay.

THE COURT:  -- as to the role this gentleman --

BY MS. HAACK:  

Q Well, are you familiar with NRS 645.370?  

A (No audible response.)

Q Are you familiar with NRS 645.380 as a broker?

A (No audible response.)

Q Okay.  That's all I wanted to know.

THE COURT RECORDER:  Was that a no?

THE WITNESS:  No.

MS. HAACK:  I'm going to turn to Section 10.  That's

I think two pages over in the operating agreement -- oh, I'm

sorry, 10.5 that's three pages over.

Everybody there?

BY MS. HAACK:  

Q Is it true that 10.5 states,

The required approval that any

indemnification under this section shall be
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made by the LLC only if authorized upon the

determination by a majority vote of the LLC

interests of members who were not parties to

the proceeding at a duly held meeting of the

members at which a quorum is present?

A (No audible response.)

Q Did I misread that, is it true?

A 10.5, that's what it states.

Q Is that a yes, I'm assuming.  So is it true that you

had a meeting to vote for yourself and Mr. Ayala to receive

legal fees from NRS?

A I believe so.

Q Are you a party to the proceeding for the legal fees

you are using?  Is it true that you are part of the proceeding

to the fees that you were taking?

A I believe so.

Q Did you think this operating agreement was designed

to protect just two owners or all the owners?

A Nancy, when you breached our operating agreement --

Q I'm not asking you that, Sean.  I am going to go

through my questions, and I'm asking you if that's what you

did, yes or no?

A What was the question?

Q Did you think the operating agreement -- did you --

is it true that you believe the operating agreement was
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designed to protect just two owners or all the owners?

A I don't know how talk to legal counsel about that.

Q Did you hold -- or is it true that you scheduled a

meeting on June 30th or May 1st and June 30th without the

written consent of all the members who were entitled to vote to

award yourself legal fees for this proceeding?

A If that's when we held the meeting, yes; I don't know

the exact dates.

Q Did you have a -- is it true that you did not have

the consent of equal owner Nancy Haack in writing to hold those

meetings?

A We noticed you of those meetings, and then after your

breach of our operating agreement we hired counsel to explain.

Q I just want a yes or a no, Sean.

A (No audible response.)

Q Okay.  Did you do -- is it true that you never told

Ms. Haack that you withdrew your accusations in any

documentation prior to the meeting on May 1st?

A Which meeting are you talking about?  I don't recall.

Q May 1st.  Did you --

A I don't recall the meeting.

MR. HOLIDAY:  Can you say the year too, Nancy.

MS. HAACK:  Uh-huh.

MR. HOLIDAY:  Say the year too for the meeting date.

MS. HAACK:  Oh, the year 2017.
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THE WITNESS:  I don't recall the meeting.

MS. HAACK:  Okay.  Let me pull it up.  If you go to

Exhibit 9 -- 9A, may I submit that?

THE COURT:  What do you want to do, ma'am?

MS. HAACK:  Go to Section 9A.

THE COURT:  Section 9?

MS. HAACK:  Exhibit 9 number -- the first one is A.

BY MS. HAACK:  

Q Do you recognize this document as minutes -- as a

meeting you scheduled for NRS on May 1st, 2017?

A I do.

Q Okay.

THE COURT:  Are you moving -- are you going through

the whole section, ma'am?

MS. HAACK:  The whole section of the meeting?

THE COURT:  Of Exhibit 9?

MS. HAACK:  Yes.

THE COURT:  Okay.  Okay.

MS. HAACK:  Okay.

THE COURT:  You can continue, yeah.

BY MS. HAACK:  

Q And then the next meeting additional -- I'm not going

to go through the agenda now.  And then the other meeting in

this section is June -- is the next one which is June 30th

and that is 9B.  On June 30th, 2017, is it true that you held
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another meeting on June 30, 2017?  It's Exhibit 9B.

A I need the right number.

Q It's at the top corner.

A 9B, okay.  What was the question?

Q Okay.  Do you remember calling this meeting on June

30th, 2017?  Is it true that you called this meeting?

A Yes.

Q Did you have the consent of Ms. Haack to have this

meeting with her written notice in the agenda items as stated

in 6.10 of our operating agreement?

MR. SHEEHAN:  Objection, Your Honor, to that last

reference to 6.10.  I don't -- I don't even know what she's

talking about there.

MS. HAACK:  All right.  I will go back to six --

MR. SHEEHAN:  It's fine.  I withdraw my objection.

MS. HAACK:  Okay.  Do I need to clarify that?

THE COURT:  Yes, please that would help.

BY MS. HAACK:  

Q 6.10 on the operating agreement, is it true that 6.10

waiver of notice or consent by absent member -- I guess I did

forget that, I'm sorry.

6.10 of the operating agreement says, waiver of

notice or consent by absent members.  Is it true that this

section was referenced in your letter of March 10th to

Ms. Haack?
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A (No audible response.)

Q I'm going to read that to you so you know why I'm --

A Of 9B?  It says 6.3.

Q 6.3 is, but your letter to Ms. Haack said you had the

right to do these things without consent of absent members.

A And you're saying it's on this notice that it was

6.10?

Q That you didn't have my written consent to holding

this meeting?

A To have a special meeting?

Q Any meeting.

MR. SHEEHAN:  Your Honor, she's referring to a

section that says that notice -- about not noticing her on a

meeting, and now she's trying to say that she had to have --

it's totally apples and oranges here.

MR. HOLIDAY:  Your Honor, if I may intervene --

THE COURT:  Sure.

MR. HOLIDAY:  -- and offer my translation of what

she's saying.  Going back to the March 10th letter the --

dated in the letter that --

MR. SHEEHAN:  Well, now he's testifying, Your Honor.

MR. HOLIDAY:  No, just -- they quoted to that section

as she claiming that they had written consent from her and

that's what she's trying to get at is that she didn't actually

sign the written consent required.  So these actions taken in
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her absence were ultra vires of the operating agreement is

essentially where she's trying to go, Your Honor --

MS. HAACK:  Yes, so the --

MR. HOLIDAY:  -- that's my translation to save us

some time into the legalese that would be used.

MS. HAACK:  If you look at 6-point --

THE COURT:  Why don't you just ask her -- basically

ask him the same questions that your lawyer just --

BY MS. HAACK:  

Q Sean, is it true that Section 6.10 of the operating

agreement regarding waiver of notice of consent by members

requires the written consent of any absent members for the

meeting?

MR. SHEEHAN:  Objection.  Misstates --

MS. HAACK:  Just a minute, please --

MR. SHEEHAN:  -- misstates what 6 and 6.10 -- 6.10 is

waiver of notice.

MS. HAACK:  Okay.  I'm sorry.

THE COURT:  Okay.  Can y'all -- I need one thing at a

time.

MS. HAACK:  He's right.

THE COURT:  Going back -- so you referenced

 Exhibit 9.  Are you moving to admit those? 

MS. HAACK:  I did.

MR. SHEEHAN:  And I object to all of the non Bates
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stamp numbers, 9 I'll -- I'll -- I'm fine with the notices in

the questioning, but there's a bunch of documents at the end

that I know have never been produced in this -- well, I'm

pretty sure --

THE COURT:  Which ones do you think --

MR. HOLIDAY:  Wait, which exhibits haven't been --

MR. SHEEHAN:  -- they haven't been produced in this

case.

THE COURT:  Which ones at the end do you think you

haven't seen in 9?

MR. HOLIDAY:  The order --

MR. SHEEHAN:  Again, I don't even know why these are

in 9, you know --

THE COURT:  Just which ones do you think you haven't

seen, sir?

MR. SHEEHAN:  Okay.  The ones after the order.

MR. HOLIDAY:  I don't have any after the order in

mine.

THE COURT:  The ones after the order granted granting

TRO?

MR. SHEEHAN:  In mine I have a bunch of invoices from

nova time.

THE COURT:  I don't know what you have.

MS. HAACK:  Here.

MR. HOLIDAY:  I don't have any invoices in --
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MS. HAACK:  It's there -- it's their alterations to

the operating agreement, it's all there.  They submitted it not

me.

MR. HOLIDAY:  All right.  So I have --

MR. SHEEHAN:  My book -- look at my book --

MR. HOLIDAY:  -- I have an Exhibit 10, and then it

starts in these other ones.

MR. SHEEHAN:  (Indiscernible) give a book total.

Look at mine.

MS. HAACK:  Let me if I may ask -- let me go back --

THE COURT:  Hold on.  They're looking.

MS. HAACK:  Okay.

MR. HOLIDAY:  I think that I'd just take out the nova

time invoices --

THE COURT:  What are the nova --

MR. SHEEHAN:  That's fine.

MR. HOLIDAY:  -- and the ADP.

MS. HAACK:  Well, I don't know (inaudible) --

MR. SHEEHAN:  I mean, after the -- we'll stipulate to

afterwards --

MR. HOLIDAY:  There's a temporary restraining order

so --

MR. SHEEHAN:  Which again I don't think is a proper

exhibit either that's a --

THE COURT:  Why don't you show me the ones that y'all
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are in agreement to because I'm not so sure.  I see a bunch of

notices of special meeting at the very end.  There's a copy of

the TRO order.

MS. HAACK:  That's right.

MR. SHEEHAN:  Yeah.  And in my book he accidentally

put in a bunch of extra documents.

Is that what you were going to say?

MR. HOLIDAY:  Yeah, I didn't (inaudible)-- but, yeah.

MR. SHEEHAN:  Yours ends at that the temporary

restraining order, Your Honor?

THE COURT:  Yeah.  Here, look at this --

MS. HAACK:  Yeah, they might have been from my notes.

MR. SHEEHAN:  Okay.  That's fine then.  That's fine

we'll stipulate to those.

MS. HAACK:  Okay.

THE COURT:  Oh, okay.  Hold on.

MS. HAACK:  Yeah, those are probably my notes.

THE COURT:  Please, one second, please.

[Pause in the proceedings.] 

THE COURT:  I guess all of 9 will be admitted.

THE CLERK:  Even through 9F or --

THE COURT:  Yeah.

THE CLERK:  -- remove 9F?

THE COURT:  Yeah -- no, just keep it there --

THE CLERK:  Okay.
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THE COURT:  -- it's something that's already in the

court record.

THE CLERK:  Okay.

THE COURT:  So we can take judicial notice of it so,

put, I guess the clip on all of it, please.

THE CLERK:  I'm just writing it down.  So I'll do A

through F.

THE COURT:  Okay.  Thanks.

(Exhibit Nos. 9A-9F admitted.) 

MS. HAACK:  Thank you.

THE COURT:  All right.  Next thing, please.

BY MS. HAACK:  

Q So I'm back at that meeting notice at 9A and then

there was the June.  My question to you is did you have -- is

it true that you did not have a written consent from Ms. Haack

to the holding of this meeting in its agenda?

A I don't believe we had to have a written consent --

Q Okay.

A -- to have a meeting.

Q Okay.

THE COURT:  You know what, I -- are you going to ask

the same question through all these notice of meetings?

MS. HAACK:  No.  No.

THE COURT:  Okay.

MS. HAACK:  No, because I went to all the ones after
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that.

THE COURT:  Okay.

MS. HAACK:  I had a proxy, yes.  There were just too

when they altered the operating agreement.

THE COURT:  Okay.

BY MS. HAACK:  

Q So back to the operating agreement in Section 1.  Let

me clarify those two that I skipped 6.10 and 6.11.  So just so

you understand, I'm going to read 6.10 Waiver of Notice or

Consent By Absent Members,

The transaction of any meetings of

members either annual or special however,

called and noticed and whenever held, shall

be as valid as if it had occurred at a

meeting duly held after regular roll call and

notice.  If a quorum be present either in

person or by proxy and if either before or

after the meeting each person entitled to

vote, but not present in person or by proxy

signs a written waiver of notice, a consent

to the holding of the meeting or any approval

of the minutes thereof.

Is it true that this statement requires the written

consent of all the members to hold a meeting or an approved

agenda?
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MR. SHEEHAN:  What section?

MS. HAACK:  6.10.

MR. SHEEHAN:  Your Honor, objection.  Misstates the

evidence, calls for a legal conclusion.  Again, this section is

about waiver of notice.

MS. HAACK:  Oh, I'm sorry, yes, I'm sorry.

Well, it's an absent member.

BY MS. HAACK:  

Q Was Ms. Haack at that attendance, you have it marked

as absent?

A You chose not to show up.

Q Is it true that Ms. Haack was not at that meeting?

A You chose not to show up.

THE COURT:  Which meeting?

MS. HAACK:  On both May 1st and June 30th.

THE COURT:  Okay.

MR. SHEEHAN:  Can you repeat your answer.

THE WITNESS:  You chose not to show up.

BY MS. HAACK:  

Q Did you have written consent of Ms. Haack to the

agenda or the minutes thereof for the meeting held on June --

on May 1st, 2017, and June 30th, 2017?

A Did we have written consent?

Q That's what the operating agreement says, yes.

MR. SHEEHAN:  Your Honor, I again object.  She keeps
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saying the operating agreement says it.  The operating

agreement says that if she's not going to get noticed, she has

to --

MS. HAACK:  It does not say.

MR. SHEEHAN:  -- she was provided notice to the

meeting.

THE COURT:  Okay, but this is more argument.

MR. SHEEHAN:  Okay.

MS. HAACK:  It says --

THE COURT:  Let me ask it this way.

For the two meetings that Ms. Haack did not attend,

was she notified of those meetings?

THE WITNESS:  Yes.

THE COURT:  How was she notified of those meetings?

THE WITNESS:  I believe she received an email.  We

posted it on her door at her house, gave her the letter, and I

believe we might have even texted her.

THE COURT:  Okay.  So the email was that sent to a

personal email address or a business?

THE WITNESS:  Her only email that I had at the time.

THE COURT:  Okay.  And did Ms. Haack give you any

kind of notification that she would -- did not intend to attend

those meetings?

THE WITNESS:  No.

THE COURT:  Okay.  Did she send you a letter?
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THE WITNESS:  No.

THE COURT:  Did she email you back?

THE WITNESS:  No.

THE COURT:  Did she call you?

THE WITNESS:  No.

THE COURT:  Did she text you?

THE WITNESS:  No.

THE COURT:  Did she just not -- did she simply just

not show up?

THE WITNESS:  She simply did not show up.

THE COURT:  Okay.  Thank you.

MS. HAACK:  Okay.

THE COURT:  Let's continue.

BY MS. HAACK:  

Q All right.  And let's go to 6.11.

Member Action By Written Consent Without

A Meeting.  Any action which may be taken at

any annual or special meeting of members may

be taken without a meeting and without prior

notice if consent in writing setting forth

the action so taken are signed by members

holding LLC interests representing the

aggregate number of votes equal to or greater

than the minimum number of votes that would

be necessary to authorize or take such action
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at a meeting at which all LLC interests

entitled to vote thereon were present and

voted.

Did you have the written consent by Ms. Haack at

these meetings for any action that you were taking?

A As it pertains to this paragraph or is that just a

question you're asking me now not in regards to this paragraph?

Q Do you have any written consent of Ms. Haack in

writing to hold either of those two meetings and take action?

A No, we did not have written consent from Ms. Haack to

hold those two meetings.

Q Okay.  That's what I want.  

Let's see, the other one was 10.5 on the Required

Approval For Indemnification.

MR. SHEEHAN:  Objection, Your Honor.  We just went

over this 20 minutes ago.

THE COURT:  We did.

MS. HAACK:  Okay.  Then we'll go on.

THE COURT:  Okay.

BY MS. HAACK:  

Q Oh, yes, I asked you a question, and I'm sorry I

don't remember the answer.  Is it true that this states you are

not allowed to vote if you're party to the proceeding?

A If that's what 10.5 reads.

Q Yes or no, Sean?

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000195



93

JD Reporting, Inc.

A Am I -- am I allowed -- rephrase -- can you ask the

question again.

Q Sure.  Is it true that this statement states that if

you're a party to the proceeding, you do not get to vote to

award legal fees to yourself?

A I believe that my answer before was I had to talk to

my counsel on that.

Q Turn to the next page to Section 13.  Is it true that

amendments by members this agreement may be adapted, amended,

altered or repealed by the vote or written consent of a

majority or all of the LLC interests at a meeting of the

members at which a quorum is present?

A Is it true?

Q Is it true?

A Yes.

Q Is it true that when a majority vote rules that only

the voters get the benefit?

MR. SHEEHAN:  Objection.  Vague and ambiguous.

BY MS. HAACK:  

Q When you take a majority vote at a meeting --

THE COURT:  Sustained.

MS. HAACK:  Okay.

THE COURT:  I don't know, just reask it a different

way --

MS. HAACK:  Okay.
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THE COURT:  -- because I'm not even sure even I

understand what you're talking about.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Is it true that this operating agreement was designed

to protect three owners?

A Yes.

Q Is it true that Section 13 says you can vote with a

majority of the members at a quorum, with just a quorum?

A Yes.

Q Does it say --

MS. HAACK:  Can I say that?

MR. SHEEHAN:  (No audible response.)

BY MS. HAACK:  

Q Does it -- does this section allow you to distribute

any changes to the operating agreement to just the two members

who vote?

MR. SHEEHAN:  Objection.  Vague and ambiguous.

BY MS. HAACK:  

Q Do any of the changes made from Section 13 become

available to all the members or just the voters?

MR. SHEEHAN:  Same objection to the extent it

calls --

THE COURT:  I don't understand what you're trying to

ask, ma'am.
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MS. HAACK:  Well --

THE COURT:  Are you asking if in order to amend or

alter --

MS. HAACK:  They already said that --

THE COURT:  -- the LLC that all the members must vote

or because --

MS. HAACK:  No, I'm saying that whatever the decision

is that passes all the members would receive.  You don't have a

majority --

THE COURT:  Would what, I'm sorry?

MS. HAACK:  Would get whatever they voted to change.

Everybody would have to recognize the change not just the two

people who voted.

MR. HOLIDAY:  Your Honor, can I offer a translation?

MS. HAACK:  Please.

THE COURT:  Well -- yeah.

MR. SHEEHAN:  Well, how about just asking another

question.

THE COURT:  Well, before she moves on I want to make

sure that I don't have any questions.

MS. HAACK:  All right.  Well, I can bring it to

another point if that might help.

THE COURT:  Sure.  Ask another question.

MS. HAACK:  All right.

/ / / 
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BY MS. HAACK:  

Q On May 1st, 2017, is it true that you voted to

award a salary for just yourself and Roger by altering the

operating agreement with a majority vote?

A Yes.

Q Does that vote mean just two members get the benefit

or do all the members get the benefit?

A I think it's a loaded question in the sense that if

you came back to work, you would have got paid for your time as

well --

Q Did you --

A -- we all agreed that once NRS became profitable we

would take a salary.

Q Is it --

THE COURT:  I think she -- hold on a second.  I think

I understand you now.

So I think she's alluding to the fact of, if I

understand correctly, only you and Mr. Ayala received the

$50,000 salary; is that accurate?

THE WITNESS:  Correct.

MS. HAACK:  Uh-huh.

THE COURT:  Okay.  And she is asking of basically why

she wasn't given the 50,000 in it also.

THE WITNESS:  Yes.  Do you want me to answer?

THE COURT:  Yes, please.
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THE WITNESS:  It only seems fair when you have three

members of an LLC working and one member breaches the operating

agreement and leaves the company and gives her 33rd percent of

the work to the other two then they should be compensated for

it.  We all agreed when we put the company together that once

it became profitable, NRS Realty Group would start dispersing

funds and paying us as owners.  But in her own testimony NRS --

or NRS Realty Group was never profitable up until this time,

and so when she ended up leaving --

MS. HAACK:  I object, Your Honor.

THE COURT:  Hold on.  Please.

THE WITNESS:  -- when she ended up leaving and trying

to do everything within her power to destroy the company --

THE COURT:  Yeah.

THE WITNESS:  -- and we had to keep it together, keep

the agents happy, keep all the threats that were made against

us about suing us and destroying the company --

MR. HOLIDAY:  Objection.  Narrative.

THE WITNESS:  -- it was only fair that --

THE COURT:  Hold on, please.

THE WITNESS:  -- we get paid for trying to keep the

company together, do the day-to-day operations and recruiting

agents, doing everything that we had to do to keep the company

going.

THE COURT:  Okay.  So let me break it down a little
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bit more into a couple of questions.

So reading that provision based upon the plain

language of that provision, is it your understanding that the

three owners would all be entitled to the salary if a

determination was made that the company was profitable?

THE WITNESS:  Yes.

THE COURT:  And is the reason that you did not allot

this salary from Ms. Haack is because you felt that she was in

breach of the operating agreement at the time the salaries were

decided upon?

THE WITNESS:  Yes.

THE COURT:  Okay.

MS. HAACK:  Okay.

THE COURT:  If you want to continue, please.

MS. HAACK:  Yes.

MR. SHEEHAN:  Your Honor -- Your Honor, his answer

was a lot more than that just two seconds ago --

MS. HAACK:  I -- I --

MR. SHEEHAN:  -- as to why he said that --

THE COURT:  I understand the why I just needed a

specific point.

MR. SHEEHAN:  Well, the specific was that she was

no -- she wasn't able to work.

THE COURT:  Are you --

MR. SHEEHAN:  Well, I --
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MS. HAACK:  Mr. --

MR. SHEEHAN:  -- I'm just -- you took his answer and

he just gave it to you and then you've got --

MR. HOLIDAY:  Well, I know it's his --

THE COURT:  Okay.  Stop.

MR. SHEEHAN:  I'll ask him on redirect.

MR. HOLIDAY:  Right.

THE COURT:  Okay, but hold on.  I heard everything he

said before --

MR. SHEEHAN:  Okay.

THE COURT:  -- I just wanted clarification for myself

I'm not, like, deaf.

MR. HOLIDAY:  Right.

THE COURT:  Okay.

MR. HOLIDAY:  I'm biting my tongue this whole time

too; it's tough but, you know --

MS. HAACK:  I want to go back --

THE COURT:  Well, the bottom line is I'm the

decision-maker, and so if there's a clarification I need on

points then I'm going to ask those questions, okay.

BY MS. HAACK:  

Q I'm going to leave that exhibit, and I'm going to go

back to Exhibit 4.  It's 4-S the letter we opened discussion on

on March 10th.

The letter starts out, In response to your demand,
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please be advised that pursuant to the operating agreement no

member shall receive compensation for services rendered to the

LLC, Section 3.6.  

Do you remember -- is it true that there was a

section in the operating agreement called 3.6 that did not

allow salaries to be distributed?

A We talked about it.

Q Did you, Sean?  Okay.  Therefore, you have no right

to demand to be compensated for the time spent as an owner, in

fact, we all contributed our time to this business; that's what

it says; correct?  Is that true?

A Yes.

Q This has always been a real estate business where the

income was made from commissions and fees by the real estate

licensee working on the transaction with income for the

business to pay rent and overhead resulting in little or no net

profit to the company; is that true?

A Yes.

Q You know better than anyone because you were

responsible for the bookkeeping; is that true?

A You are.

Q After giving -- well, first I -- before I go on.  Did

you have a written demand from Ms. Haack to pay her a salary?

A I don't recall.

Q Okay.  Is it -- okay, after -- after giving us your
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formal resignation, we offered a fair buyout of which you did

not accept; is that true?

A Yes.

MR. SHEEHAN:  Objection to the extent it calls for

settlement.

THE COURT:  Hold on a second.

MS. HAACK:  We're going to go over the buyout.  Don't

worry.

MR. SHEEHAN:  Well, objection it's a --

MR. HOLIDAY:  That's the March 10th letter.  I

think we're definitely admitting that one; right?

THE COURT:  Hold on.  What are you guys -- what are

you referencing the buyout?  Is that part of the settlement --

MS. HAACK:  Because they have -- okay.  If I may

speak?

THE COURT:  Well, no --

MS. HAACK:  They have many ways said you're out.  I

never quit, Your Honor.  So I'm trying to show --

THE COURT:  Okay.  But you --

MS. HAACK:  -- that to the Court.

THE COURT:  Okay.  So what you can't talk about are

things that you guys did outside of court in order to get this

settled.

MS. HAACK:  Well, we didn't do it out -- this is a

letter that's in here a few days before.  And he's referring to
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it in the letter as a buyout.  He's saying we gave you a fair

buyout; you didn't except it.

MR. HOLIDAY:  Your Honor, so she's referencing a

March 10th letter which there hasn't been any request to

redact that.  The March 10th, 2017, letter is the letter

where they said you're out, and there's a lot of stuff in

there, and there's, frankly, some self-serving hearsay that,

you know, they put into letter that I could object to coming

in, but I'm just letting the whole thing in.  That letter is an

act, and it's before this case was filed.  They didn't say it

was in an attempt to settle.  There's a mention of a potential

buyout offer --

MS. HAACK:  [Indiscernible.]

MR. HOLIDAY:  -- but this was them alerting her --

well, he understands what the March 10th letter is.  I think

the March 10th letter is coming in --

MR. SHEEHAN:  Yeah, I have no problem --

MS. HAACK:  4N.  4N.

MR. SHEEHAN:  -- it's undisputed that there were

buyout offers going back and forth that --

MS. HAACK:  No.

MR. SHEEHAN:  -- neither party agreed to.  I just

don't want the sum and substance shouldn't come in under the

rules quite frankly, but.

MS. HAACK:  Your Honor --
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THE COURT:  Okay.  Just ask your next question --

MS. HAACK:  Okay.

THE COURT:  -- I don't think they're objecting --

BY MS. HAACK:  

Q So let's go back a page to letter -- on 4N.

Exhibit 4N dated February 27th.  Are you familiar with that

letter?

THE CLERK:  I'm sorry was that -- was that -- I'm

sorry was that 4M or N?

MS. HAACK:  N.

THE CLERK:  N.

MS. HAACK:  Uh-huh.

THE COURT:  4 N as in Nancy.  Which I just --

MR. SHEEHAN:  Again, Your Honor, this is the exact

document I'm talking about that it's settlement terms.

MS. HAACK:  It's Bates stamped, yeah.

MR. HOLIDAY:  The 4 -- this is the --

MS. HAACK:  4N.

MR. HOLIDAY:  -- is it the March 10th letter or

the --

MS. HAACK:  The February 27th.

MR. HOLIDAY:  The -- so -- for which one?

MS. HAACK:  4N as in Nancy.

MR. HOLIDAY:  Okay.  So 4N --

MS. HAACK:  Can I submit that or what do I need to
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do?

THE COURT:  I'm assuming --

MR. SHEEHAN:  You know what, I mean --

THE COURT:  -- this is Bates stamped.

MS. HAACK:  Uh-huh.

MR. SHEEHAN:  I don't care.  It really -- it's a

formal settlement letter that should not come in -- a

settlement offer, but I don't care.  There's nothing in it

that --

THE COURT:  So 4N, it's two pages, will be admitted.

(Exhibit Number(s) 4N admitted.) 

MR. SHEEHAN:  Well, actually, Your Honor, I am going

to object.  I just don't think that --

THE COURT:  It's Bates stamped.

MR. SHEEHAN:  Yeah, but it's a -- it's a formal

settlement that contains terms.

MS. HAACK:  No, it's not.

MR. HOLIDAY:  Right, Your Honor, I don't -- I don't

think there's been a foundation laid that at this point they

were contemplating litigation --

THE COURT:  You can get -- I think it kind of goes to

the defense's position anyways --

MR. SHEEHAN:  Okay.

THE COURT:  -- because it's -- what -- well, who's it

by -- it's to Nancy Haack.  I don't know who it's written by;
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it's not signed, but it appears to be written by the defendant

because it says Nancy at the lunch meeting at Balboa Pizza, you

told us I'm assuming the S is the two defendants in this case.

MR. HOLIDAY:  Right, Your Honor.  Well, the --

MR. SHEEHAN:  Go ahead and let her ask the questions,

Your Honor.

MR. HOLIDAY:  -- like, that's a -- right.  Okay.

THE COURT:  Yes, so, Kathy, that's admitted.  It's 4N

which is two pages, pages 1 and 2.

MR. HOLIDAY:  Right.  And that's where some of the

self-serving hearsay is because --

THE CLERK:  (Inaudible.)

THE COURT:  The what?

THE CLERK:  (Inaudible) --

MR. HOLIDAY:  -- we dispute the facts recounted in

that letter so --

THE CLERK:  -- (inaudible.)

THE COURT:  Yes.

Sorry I can't hear you.  What?

MR. HOLIDAY:  Yeah, I've never had this situation

come in.  Court's indulgence.  So --

THE COURT:  It's admitted.

MR. SHEEHAN:  Go ahead and ask the question.

MR. HOLIDAY:  All right.

THE COURT:  Did you not want it admitted?
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MR. HOLIDAY:  Well, it -- it's okay.  I can -- I'll

just wait and ask about it.

THE COURT:  Okay.

BY MS. HAACK:  

Q Did you have a meeting with all the owners of the

company to discuss the buyout for Nancy Haack?

A Nancy, we had numerous meetings.

Q Did you have a discussion that Nancy wasn't invited

to including a lawyer to prepare this letter on February 27th

as a buyout?

A I don't know if this is the time when you advised us

to talk to attorneys --

Q Do you have anything in writing --

A -- I don't know where you're --

Q -- Mr. Evenden, I'm not sure?

A -- the text messages --

MR. SHEEHAN:  Can he finish his answer, Your Honor.

THE COURT:  Yeah, please let him finish.

MS. HAACK:  Okay.

THE COURT:  You can go.

THE WITNESS:  Because with numerous text messages

going back and forth with us, and you kept on demanding we talk

to an attorney.  So I don't know if we took you up on what you

told us to do and talked to an attorney to construct this

letter.  I don't know; it was three years ago.
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BY MS. HAACK:  

Q This is an extremely generous offer you said.  Are

you qualified -- is it true that you are qualified to write a

value of a business in a buyout letter to an owner of the

company?

A On a company that doesn't make profits for the last

six years.

Q Okay.  Is it true that you were as responsible for

the property income as any of the other owners?

A All three of us worked together.

MS. HAACK:  So with that I'm going to ask the Court

if I can turn you to Exhibit 3, and if I can submit those?

THE COURT:  All of Exhibit 3?

MS. HAACK:  Mr. Sheehan, you might not (inaudible).

MR. SHEEHAN:  Yeah, the last one's clearly not.

MS. HAACK:  That's okay.

THE COURT:  So pages 3A through 3F are tax returns

for Life Realty --

MS. HAACK:  Yes, 3A through 3F, and the number's cut

off but they're all the company taxes.

THE COURT:  All right.  And NRS Realty Group, any

objections?

MR. SHEEHAN:  Well, I'm not NRS Realty Group, but we

don't have any objections, Sean Evenden and Roger Ayala.

MR. HOLIDAY:  No.
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MR. SHEEHAN:  Oh, I'm sorry, Your Honor, you were --

are you asking Mr. Holiday?

THE COURT:  Both of you.

MR. SHEEHAN:  No objection.

MR. HOLIDAY:  No objection, Your Honor.

MS. HAACK:  Okay.

THE COURT:  Okay.  So pages 3A to 3F will be

admitted.

(Exhibit No. 3A-3F admitted.) 

MS. HAACK:  Okay.

BY MS. HAACK:  

Q So on the first page I just have the page with the

income of the company on these pages.  Is it true, Mr. Evenden,

that line 21 under Ordinary Business Income for 2014 says

negative $27,385?  It was Exhibit 3, Sean, E.

A That's what it reads.

Q Yes -- yes or no, please.

A Yes.

Q Is it true that NRS Realty Group did a construction

project in 2014?

A We could have if --

Q What year -- is it true that you moved into 2225

Village Walk Drive in 2014?

A Okay.  If you say so, yes --

Q No, I don't want an answer like that.
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A -- I don't recall the exact year.

Q Mr. Evenden --

A Yes.

Q Is it true that NRS Realty Group had an expansion

project in 2014?

A I don't know if it was or not because we had a

five-year lease at our previous location, and that would put us

at 2015.  So I -- the question you're asking me if we moved in

on -- to The District in 2014, I don't know if we did or not.

Q Okay.  In 2015, is it true that the Ordinary Business

Income on the taxes for NRS is a negative $37,699?

A Yes.

Q Is it true that you had a construction project in

2015 for NRS?

A If that's when we moved into the District, yes.

Q The next page is 2016.  Is it true, Mr. Evenden, that

the Ordinary Business Income for 2016 was $167,000 -- 478 --

$467,478?

A That's what it states here, yes.

Q Did you have a construction project in 2016?

A I don't know if we expanded next door at that

timeframe or not --

Q Okay.  In --

A -- in the little -- sorry.

Q In 2017, 3B -- well, let's go to 3E because it looks
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like I have them backwards.  3E the tax income, Ordinary

Business Income for 2017 was $177,000 -- $177,404 and that

was -- is it true that 2017 is the year that you removed

Ms. Haack's membership interest?

MR. SHEEHAN:  Objection.  Mischaracterizes the

evidence.

MS. HAACK:  I don't think so but, okay.

THE COURT:  Overruled.  Just ask it.

THE WITNESS:  Answer?

THE COURT:  Yes, please.

THE WITNESS:  You are still a member of NRS Realty

Group today, so we did not remove you.

BY MS. HAACK:  

Q Is 2017 -- okay.  Go back to 3D, and there's an

amended return for 2017.  Is it true that the Ordinary Business

Income for 2017 after amended went down to $92,965?

A Yes.

Q So from 2016 to 2017 the company lost more than

$70,000; is that correct, Mr. Evenden?

A On paper, yes, it looks like that.

Q And on 2018 on 3F the taxes have a net income of

$955; is that what this says, Mr. Evenden?

A Yes.

Q So from 2017 to 2018 you went down $92,000; correct?

A Yes.
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Q Were you -- is it true that NRS management was under

you and Mr. Ayala from March 10th, 2017, to December 31st?

A Yes.

Q Is it true that in 2019 the management of NRS was

under your management and Mr. Ayala's?

A Yes.

Q So in -- is it true then in 2016 under Ms. Haack's

management the company made a substantial profit?

A (No audible response.)

Q It's C.

A That's what it looks like.

Q Okay.  So when Ms.  Haack was asked to leave in your

March 10th letter, you -- is it true that you awarded

salaries to people, more employees, yourself included that may

have impacted the income of NRS in 2017?

A Yes, along with legal fees.

Q Did you pay Ms. Haack any salary, any compensation

prior to March 10th, 2017?

A No, I don't think any of us received it.

Q Did you award compensation to Ms. Haack since 2010 at

all?

A I don't recall overall.

Q Okay.  That's fine.

Let's see.  I want to go to Exhibit 6.  It should be

Bates stamped.
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MS. HAACK:  Is it Bates stamped -- is yours --

MR. HOLIDAY:  I'll look.

MS. HAACK:  Is yours, Sean?

THE WITNESS:  Not Bates stamped.  Well, it depends on

which one you're looking at.

MS. HAACK:  The first -- the affidavit.  The

affidavit, I'm sorry.  The first two pages.

THE WITNESS:  It doesn't look like it's Bates

stamped.

MS. HAACK:  Oh, okay.  

Is yours Bates stamped?

MR. SHEEHAN:  It is not.

MS. HAACK:  It is not, okay.  I know we have a Bates

stamp so maybe I can bring it back tomorrow and we can talk

about this.

MR. SHEEHAN:  What's -- what's the number letter

again?

MS. HAACK:  It's 6A.

BY MS. HAACK:  

Q Well, I can ask you questions without that though, so

let's just move along and I'll bring a -- see if I can find the

Bates stamp tomorrow.

This -- so let's see.  Was Nancy -- since 2010, did

Nancy act as the office manager for NRS?

A Yes.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000215



113

JD Reporting, Inc.

Q Did Nancy -- is it true that Nancy maintained the

company records with the Nevada Secretary of State?

A I think so.

Q Is it true that she was responsible for all the

business licenses?

A I think so.

Q Was Nancy -- is it true that Nancy was responsible

for maintaining the bookkeeping records?

A Yes.

Q Is it true that Nancy was responsible for the

payroll?

A A portion of it, yes.

Q Is it true that Nancy was responsible for the taxes

of the company?

A You took the taxes over.  I tried to in 2014, and you

said I didn't do it correctly.

Q Sean, I'm asking you a yes or no question.  Is it

true that Nancy was responsible for the taxes for the company?

If you want to say no, that's fine.

A Up through 2016 or '15 when you breached.

Q Is it true that on December -- in December of 2015

NRS opened a second office in Chinatown?

A Yes.

Q Is it true that Nancy was responsible for managing

the second office in Chinatown?
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A Yes, to a certain extent.

Q Is it true that Nancy was also responsible for the

office management and the licensing and bookkeeping for the

second office in Chinatown?

A The office management?

Q Uh-huh.

A Yes, and no because you told the division that you

didn't have anything to do with that office, and you opened up

a whole complaint against me --

Q Okay.  I'm just asking you --

A -- so that's a loaded question.

Q -- if that's true, Sean?

A I don't know how to answer that because with your

written statement to the State of Nevada --

Q Okay.  So let's see.

A -- with your day-to-day management of that office is

completely contradicting what you're just asking me to say yes

to.

Q Is it true that you opened the second office in

Chinatown to hold just meetings?

A To open a second office just to hold meetings?

Q Uh-huh.  Answer yes or no, please.

A No.

Q Okay.  Is it true that Nancy was the only licensed

Realtor working in that office, Nancy Haack?
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A And your license was the only one hanging over there.

We didn't transfer the other couple agents over -- agents'

licenses over there.

Q Were there any other licensed agents -- is it true --

I'm trying to use that correctly.  Is it true that there were

agents who were licensed with the real estate division were

fluent in Chinese that worked from that office?

A Yes.

Q Is it true that there was a lease for that office

space?

A Yes.

Q Were the spouses of the owners required to sign the

lease for that office space?

A No.

Q Is it true that your first office was on Horizon

Ridge?

A Yes.

Q Is it true that the spouses were not required to sign

the lease on Horizon Ridge?

A I don't recall.

Q Is it true that you had an office for five years on

Arroyo Grande?

A Yes.

Q Is it true that the spouses were not required to sign

the lease on Arroyo Grande?
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A I don't recall.

Q Is it true that you have an office on Eastern Avenue

today?

A Eastern Avenue, no.

Q Is it true that the Chinatown office was a part of

NRS?

A Yes.

Q Is it true that that office was still open on

November 1st, 2019, when you closed the office in Green

Valley?

A Yes.

Q Okay.  I'm going to go back to Exhibit 12.

MR. HOLIDAY:  You've got about five minutes.

MS. HAACK:  Okay.  Do you want to wrap it up?  Should

I just wrap up now or should I step --

MR. SHEEHAN:  Why do they only have five minutes?

MR. HOLIDAY:  They stop at 4:45 -- oh, that's three.

I'm sorry, I'm blind.

MS. HAACK:  Oh, okay, thank you.

THE COURT:  No, we -- we'll go to 5:00.

BY MS. HAACK:  

Q I want you to go to -- sorry, there's a lot of them

here, I have most of them for Roger.

Okay.  On 12G I want to know if you recognize that

text.  The text I want to know if you recognize the text that
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starts with, if you don't want to meet, Nancy?

MR. SHEEHAN:  Mine -- some of them are upside down,

so give me --

MR. HOLIDAY:  Yeah, it was put together with -- by

him so.

MR. SHEEHAN:  Is this -- which one is 12G?

BY MS. HAACK:  

Q Do you recognize that text?

A I do.

Q Did you prepare that text?

A I believe so.

Q In that text there was a statement that says, I tried

to leave last year because of the same thing.  It's time for us

to buy you out, Nancy, or let me leave; is that correct what I

just read, Mr. Evenden?

A At the time, yeah, all we did was you and I argued.

I tried to leave and you said no.

Q On January 17th you wrote this text to Nancy to

resign and to Roger; it's a group text; correct?

A I don't see a date on this.

Q Well, I have my phone here with it so we can pull it

up if you want?

A January 17th?

Q 2017.

A Okay.  And what was the question?
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Q Okay.  So it's a group message.

A Uh-huh.

Q When you wrote your resignation on January 17th,

2017, did Roger and Nancy offer you a buyout?

MR. SHEEHAN:  Your Honor, I'm going to object.

THE COURT:  Hold on.  What's the objection?

MR. SHEEHAN:  I don't believe that this was written

in January 17, 2017, I've never seen this before --

MS. HAACK:  Do you have my phone?

MR. SHEEHAN:  -- I don't believe that this is --

MS. HAACK:  Can you grab the other phone?

MR. SHEEHAN:  -- it's not Bates stamped I know that.

I don't believe I've ever seen it before but.

MS. HAACK:  I have the phone where it's originated

from, and I'm sorry I thought somebody grabbed it for me.  I'll

bring it in tomorrow, so I'll skip over that for now.

THE COURT:  Okay.  Great.

MR. HOLIDAY:  Or we don't necessarily have to

admit -- admit this -- I'm not coaching Ms. Haack, but to save

time she could just ask him using that as something to refresh

his recollection as to whether or not he sent that text.

BY MS. HAACK:  

Q Well, when do you think you wrote this text?

A I don't think it was then.  I think it was

probably -- I don't know.
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THE COURT:  Well, hold on a second.  Yeah, all of 12

was admitted; you're right.  So it's in evidence.

MR. SHEEHAN:  Well, except, Your Honor, I think

Ms. Haack would admit this, and she'll get this tomorrow.  She

wrote 1/17/17 up there, but that's not the date.  His -- this

was in 2015.

MS. HAACK:  No, it wasn't.

MR. SHEEHAN:  Well, I -- I'm going to object unless

we get some foundation for this.

MS. HAACK:  I'll be happy to do that, Your Honor.

THE COURT:  I think you're going to have to do the

foundation, Ms. Haack, because --

MS. HAACK:  Yes.

THE COURT:  -- when they --

MS. HAACK:  I have the phone.

THE COURT:  -- when you testified because -- well,

no.  You're going to have to lay the foundation because it's

from you at least according to the top left-hand corner of the

exhibit.

MR. HOLIDAY:  Are we no longer on if you don't want

to meet, Nancy, previous?

THE COURT:  Which one am I on?

MS. HAACK:  Well, the date -- the page before --

THE COURT:  Sure.  Page -- this one?

MS. HAACK:  It does state January 17th, 11F.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000222



120

JD Reporting, Inc.

THE COURT:  11F, okay.

MR. SHEEHAN:  I don't even have that one that she's

talking about in my book.  I don't even have the exhibit in my

book.

THE COURT:  You don't?

MR. SHEEHAN:  Which exhibit are we talking about?

THE COURT:  11F.  12F?  12F, I'm sorry.  12F, you're

correct.

MR. HOLIDAY:  So 12F (inaudible).

MS. HAACK:  Why are these all upside down?

MR. SHEEHAN:  Turn it over.  Just that one is upside

down.

MS. HAACK:  Okay.

Here's the date -- well, you can't see it.  It's

right here.

MR. SHEEHAN:  You didn't tell me it was on here.

MS. HAACK:  Yeah, you're (inaudible) did.

MR. SHEEHAN:  He didn't.  2015 not '17.

MS. HAACK:  I had it in writing.  No, he did three

times.

So I will bring in the original phone that it's in.

I saved it all these -- because I never knew at that time three

years ago if we could even use texts.  I've always saved it,

and I have all the screens and everything in there, and it will

show the date.
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MR. SHEEHAN:  I'll be happy to go through it with her

tomorrow and see if we can get it straightened out.

MS. HAACK:  Yes, absolutely.

THE COURT:  That's fine.  I appreciate it.

MS. HAACK:  Yes.  In fact, in that one he said it was

a different year, yes, trying to resign several years -- so

okay.

BY MS. HAACK:  

Q We're going to go past that, Sean.  Let's see.  On

page 12M in the group message there's a date February 8th,

2017, for the text.

MS. HAACK:  Do you have that one?

MR. SHEEHAN:  Is this it?

MS. HAACK:  Looks like it.  Yes.

MR. SHEEHAN:  Where's the text with the date?

MS. HAACK:  You can't see it on your page.  Yeah, I

did theirs all in color.

MR. SHEEHAN:  Oh, okay.  No, I see February 8th,

2017.

MS. HAACK:  Okay.  Good.  Okay.

BY MS. HAACK:  

Q Right above the date there's a text that's from me

that says -- and I want to know if you agree with what it says,

I'll be at the attorney's office with you tomorrow.  If you

don't like him we can pick another one; is that correct, with
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my typos?

A Yes.

Q And then below it on February 8th I say, Hi, guys.

Here's the address.  I'm in Summerlin showing houses, but

should be there in plenty of time; is that correct?

A Yep.

Q And there's a response from Roger that says, I'm

probably not going to make it.  There's a little discussion,

and if you turn to the next page I say at the bottom, Sean, do

you have time?  Yoo hoo, are you going to meet the lawyer?  And

you respond, no.  Do you remember that day?

A (No audible response.)

Q Okay.  That was February 8th.  That's one week

after the Balboa meeting --

A Okay.

Q -- and you did not want to attend -- is it true that

you did not have the time to attend a meeting with an attorney?

A I said it here, no.

Q Okay.  I asked if you remembered, but that's good

enough.

If you turn a couple more pages to 12-O dated

February 13, Mr. Ayala says in the group text, how does the

lease look, guys?

THE COURT:  Excuse me.

MS. HAACK:  Bless you.

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Volume I, Page 000225



123

JD Reporting, Inc.

THE COURT:  Thank you.

BY MS. HAACK:  

Q I just finished, didn't see anything about commission

stuff.  Did you believe on February 13th that Ms. Haack was

going forward with the construction project?

A Per this text message?

Q Uh-huh.

A It looks like you could have been.

Q On the next page Roger asks, what are you saying, and

I reply, where's the sign?  I didn't see that, and you said

they had no problem taking us off.  Do you remember who us is?

A I said it?

Q No, Nancy --

MR. SHEEHAN:  I'm going to object.  I don't believe

that that's not Sean -- well --

THE WITNESS:  It's not me.

BY MS. HAACK:  

Q I know.  But do you remember -- you're in the group

text, Sean.  Did you read the group text or were you not paying

attention to the texts?

A I don't recall.

Q Okay.  On page 12-R which is following that

February --

MS. HAACK:  And it is not dated again, Your Honor,

but you can see I carry over the last sentence of one page to
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the next.

BY MS. HAACK:  

Q -- you respond in a text that says --

THE COURT:  12R?

MS. HAACK:  It's 12R for Robert.

THE COURT:  Okay.

BY MS. HAACK:  

Q It says, We cannot operate a business this way.  We

have to meet to get this straightened out.  Nancy, if you need

your lawyer, bring him, but this needs to happen within the

next couple of days to be able to move forward.  When I say

move forward, that is removing you from NRS.  I have already

met with an attorney and I think Roger has.  Do you remember

that text, Mr. Evenden?

A Yeah, I typed it.

Q Is this date -- is it true that you are telling

Ms.  Haack you're going to remove her from the company?

A I don't know exactly without having the whole text.

Q Okay.  I'll bring it all tomorrow.  This is a

complete set of the texts.  We'll go over one page on 12S --

no, let's see.  I'm going to go to 12-T another group text.

And I have the top cut off because it's different -- it's not

nice.  And it says, I share in the profits if I do a bad job

and the company makes no money or little money I get none.  Was

I speaking in a foreign language, but you have made it very
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clear that I am a liability at this point so it's not going to

be the same.  I will not continue to take your insults.  I will

see if Mr. Katz [phonetic] can recommend an attorney for me and

that person can get you -- get to call your information.

I've got clients today so please don't bother me.

Do you believe Ms. Haack had an attorney when you met

at Balboa that she was going to bring any type of a buyout

arrangement to you, any type of settlement for your

accusations?

A I don't recall the dates.  I do recall numerous times

you kept on saying that you have something, your attorney was

going to prepare something for us because when you told us you

were retiring --

Q I never said that.

A -- and we wanted to move forward it took us off

guard.

Q Okay.  Good.  Let's go to the next page 11 -- I mean,

12U, February 14th, Mr. Evenden.  When you're done with your

clients, Nancy, read this.  Let's sit down the three of us, no

lawyers and come up with a solution to remove you from the

company.  It needs to work for all three of us.  If you want to

have it adversarial, it will cost us much more.

Are you suggesting in this text -- is it true that

you're suggesting in this text to remove Ms. Haack from NRS?

A This text, Nancy --
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Q Uh-huh.

A -- you told us that you were planning on retiring,

and I was trying to come up with a solution --

Q Yes or no, please, Sean.

MR. SHEEHAN:  Can he please answer the question, Your

Honor.

MS. HAACK:  I asked a yes or no question.

THE COURT:  Well, you can't just cut him off

because --

MS. HAACK:  Okay.

THE COURT:  -- in order to keep -- we're trying to

make a record.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Did -- go ahead finish, or are you finished?

A (No audible response.)

Q Okay.  Do you have a document of any kind that shows

Ms. Haack submitted a resignation?

A You verbally told us.

Q Do you have any documentation since your verbal

conversation to back up anything you thought Ms. Haack said she

would do?

A There is a text message out there, Nancy --

Q Uh-huh.

A -- that you demanded --
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Q Okay.  I've got that.

A -- like over $400,000 enough to bankrupt the company.  

Q What did I demand?  I'm sorry, I don't hear you.

What did I demand?

A $400,000 in well of excess of it you wanted X amount

for the one year.  You wanted X amount the next year, if we

made money -- we did make money, and I don't know exactly which

text message that is or if it was an email and --

Q Well, you would have submitted it into --

A -- that's why I believe we said, hey, can we sit down

and make this fair for all of us because obviously we wouldn't

be here today if you didn't breach the operating agreement and

told us --

MR. HOLIDAY:  Objection.  Narrative.  He's going

beyond the scope of the original question, Your Honor.

MS. HAACK:  Yeah.

BY MS. HAACK:  

Q Did you have any evidence in writing of a formal

resignation of Ms. Haack?

A Nothing in writing.

Q Just for the heck of it, you mentioned the statement.

So would you please turn to 12-DD, D as in David, D as in

David.  It's a group text by you and it states, Nancy, you make

no sense.  You tell us you're retiring; you're going to have

something from an attorney for us three weeks later.  You are
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telling us to speak to an attorney.  What is it you want; that

is all we are asking.  Your seven statements on your desk don't

say anything.  They are statements.  They are not asking for

anything nor are they demands.  What do they mean?  Do you

think you have -- 

Do you recall anything in writing from Ms. Haack that

demands anything?

A Not up here.  I can give you the text message and

show you --

Q This is -- okay.

A -- that -- or the email stating that you were

demanding --

Q Okay.

A -- was a formal letter, email, a text stating that

you wanted --

Q Okay.  Is it in discovery?

A -- X amount of money today.  You wanted X amount of

money in 2017.  You wanted X amount of money in 2018.  You did

ask us for it.

Q Okay.  Do you have that submitted in discovery?

A I believe so.

Q Well, that's good.  Then I should have it; right?

A (No audible response.)

Q If you move to 12-FF, Frank, Frank.  Roger is texting

and says, what do you want; why are we going through this?  And
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I respond, I said up to seven years with no decision-making

about your operations with finance only.  

Did you read that text when you got it, Mr. Evenden?

A Possibly.

Q Then you texted -- you texted, you said you were

working with your attorney to draw something up.  I never

imagined anything and you dot, dot, dot.  And I respond with, I

never did.  You did not listen.

Is it possible, Mr. Evenden, that you misinterpreted

the conversation at the Balboa meeting?

A No.

Q Did you ever get anything in writing from Ms. Haack

telling her -- telling you she would be resigning?

A We did a lot of things as a company, and most the

time we verbally communicated, and you never gave us anything

in writing, but I know you told us that you were stepping back,

didn't want to be a part of NRS, didn't want to be liable for

the lease.  You didn't want to have the day-to-day operation.

Ever since that meeting you haven't done anything in NRS.

Q Oh, Mr. Evenden, did you prepare the 1099s for NRS

employees and agents in 2017?

A I don't think so.

Q Mr. Evenden, did you prepare the taxes for 2016

before March 10th, 2017?

A I don't think so.
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Q Mr. Evenden, did Ms. Haack get removed from her

office for three weeks while construction took 16 square feet

from her office, not 6, 16?

A Did I what?

Q Did you see Ms. Haack or did you expect Ms. Haack to

be working in the office when she was gone for three weeks

during construction from January 1st to March 10th?

A Did I expect to see you?  You told us you were

leaving.

Q I told you I was leaving, okay.

Did you know Ms. Haack was working from home to

prepare the taxes for NRS in 2017?

A No.

Q Okay.  We'll find that.

You said -- I just read on page 12 -- let's see here,

I've got to go back.  You said you were working with your

attorney to draw something up, I did not imagine anything.  And

then the next page 12-GG I said, in a text --

MS. HAACK:  Are you on that page, Your Honor, 12-GG?

THE COURT:  Uh-huh.

BY MS. HAACK:  

Q I have two more years and then I'm off personally off

the extended lease.  I'm not going to stop working for the

agents or handling the work I do.  Is that a resignation,

Mr. Evenden?
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A You didn't say anything about a resignation in that

text, but I do recall what the conversation the three of us had

had at Balboa.

Q Okay.  Good.  Still have your resignation.

So on the next page 12-HH, I said, I said the

attorney had a paper for you to sign so he could do the work on

the operating agreement; do you remember that text,

Mr.  Evenden?

A Is that from me?

Q It was in your group text.  I would think you would

have read it.

A Oh, you asked if I read it?

Q Do you remember that text?

A I don't recall what it was in regards to.

Q And on the next page 12-II, in the group text same

conversation, I will agree to make all contributions as

currently being done without carrying the lease for seven more

years personally.  Of course, the company money is used to pay

everything, but if it fails, I do not want to contribute when I

make a fraction of what you two make.  Why is that so hard to

understand.  I have two more years, and then I'm personally off

the lease; does that sound like a resignation?

A Nancy, this whole time you were waffling back and

forth --

Q Roger -- Sean, answer yes or no.
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A And --

Q So let me get this -- okay, wait.  No, that's --

THE COURT:  Hold on.  Did he even get to answer?

MS. HAACK:  I'm sorry, yeah.  I want a yes or no, but

he won't do that so, go ahead.

THE COURT:  Well, he still has to answer.

MS. HAACK:  All right.

THE WITNESS:  This was not a resignation.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Let's see.  On page 12-KK, kite, kite -- oh, I'm

sorry we need to go back one page.  It's 12-JJ.  Mr. Evenden,

says, you mean what we work for and earn, right; you have every

right to earn as well.  We have not put any limitations on you

working here and earning.  That's what this is all about; do

you remember that, Mr. Evenden?

A You were --yeah, in regards to this text you were

trying to explain to Roger and I that we limited your ability

to earn as a real estate agent and that the work that you

were -- your third of the work was overpowering your ability to

work, and I was saying, no, we haven't told you you cannot work

as a real estate agent.  You have every right to work and to

earn just like Roger and I do.

Q Okay.  Well, with my paper tomorrow I'll bring the

charts that I had prepared for today and I decided not to bring
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them.

So earlier you testified that Ms. Haack was

responsible for two offices, for managing the offices for

payroll, for taxes, for accounting, for bookkeeping.  You

accused her -- well, I won't go into that.  And you're saying

that she had enough time to conduct her own business just like

you and Roger did; is that correct?

A Exactly.

Q Okay.  Mr. Evenden -- I've got to remember who I'm

talking to.  How many people do you pay since March 10th to

do the work Ms. Haack did for free -- without compensation?

How many people today are you paying a salary to to do the work

Ms. Haack did for seven years without compensation?

A One.

Q You, you get a salary.  You testified that you were

getting a salary for what Ms. Haack left, Roger's getting a

salary --

A You asked how many people and --

Q Uh-huh.  Are you getting a salary?

A You asked how people are getting paid for what you

were doing and of your portion of the bookkeeping was the

portion of that we're paying Jessica to do the bookkeeping for

NRS.  And then we are also paying a tax person just like you

had paid when you hired a tax person.

Q Is that tax person an employee, Sean?
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THE COURT:  Are we digressing?

MS. HAACK:  No, because --

THE COURT:  How does this go --

MS. HAACK:  -- I'm sorry.  I'm trying to show that

they tried -- that they intended to move me out because I asked

for a salary, and I didn't.  I asked to hire somebody; I want

to prove that.  And that they're paying people over $180,000 a

year now to do the work I did for free, and they wanted me to

leave.  So I just need to clarify that, Your Honor.

THE COURT:  Okay.

BY MS. HAACK:  

Q So if you already testified that you authorized

yourself a payroll -- to get a salary after March 10th

because you needed to do the work Nancy was doing with agents

and so does Roger, and that was $50,000 apiece and plus your

minutes also said a $5,000 a year bonus.  And then you hired

Jessica.  Who is Jessica, Sean?

A She's my sister-in-law.

Q So Jessica is getting paid a salary to do the work

that Ms. Haack did without compensation for seven years; is

that correct?

A She is one of the people.  And for many years when

you were still at the company she was doing the work, the

bookkeeping for the property management on my dime.

Q Okay.
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A I paid her 100 percent --

Q Okay.

A -- because you thought it was unfair --

Q Uh-huh.

A -- that I had to pay, and so NRS benefited from me

paying a salary for her --

Q Well, I'm glad you brought that up.

A -- and it wasn't until after you decided to leave and

breach the company -- or breach your operating agreement --

Q Uh-huh.

A -- that we had a meeting and which we invited you

to --

Q Uh-huh.

A -- to attend to change the operating agreement to pay

us a salary which we felt was only fair when one person of the

three decides to leave her obligation to the other two to

fill-in.  And on your own testimony you said $100,000 was

fair --

Q Did I say that?

A -- we took 50,000 for doing the job.

Q Okay.  Well, you said that I said you should get paid

$100,000.  Mr. Evenden, is that what Ms. Haack said in the

deposition that you should get $100,000 a year?  Is that what

Ms. Haack said?

A If I -- if I remember right, you said anybody in a
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broker position should be paid $100,000 a year.

Q Well, I do have that statement from the deposition if

you want to bring it in.  And Mr. Sheehan asked --in fact, I

might have it here.  If I start a real estate brokerage and I

hire a broker, do you think I should pay the broker, and I said

absolutely if you hire someone, you have to pay a salary.  Were

you a hired broker with NRS, Mr. Evenden?

A I was nominated.  I think you were one of the two

that nominated me to be the broker of record --

Q Did you want --

A -- and to take the division complaints filed by you

against me and the brokerage NRS Realty Group.

MR. HOLIDAY:  Objection, Your Honor.  I'm not sure

how to -- there's a lot of narrative and a lot of questions --

THE COURT:  There's a lot of narrative from everyone

in here --

MR. HOLIDAY:  -- Nancy and I are on --

MS. HAACK:  Yet there's no evidence.

MR. HOLIDAY:  -- the same side, but yeah.

THE COURT:  Can we just take a little break?

MS. HAACK:  Yeah, that would be really helpful.

THE COURT:  I think everyone needs a little break.

MS. HAACK:  Thank you.

THE COURT:  Like, come back at 15 after.

(Proceedings recessed 4:07 p.m. to 4:18 p.m.)   
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THE COURT:  Okay.  Sir, you're still under oath.

Ms. Haack, please continue.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q So I'm going to go back to a transcript on November

6th, 2018, page 31 line 9-11.  You don't have a copy; I'm

just going to read this to you.

Mr. Sheehan explained to the Court that Ms. Haack

confirmed in her deposition that NRS always decided NRS -- once

NRS was profitable salaries would be paid.

Was NRS profitable, Mr. Evenden, in 2016?

A Yes.

Q In your response -- in your letter dated March 10 in

Exhibit 4-S, your first paragraph says, In response to your

demand, please be advised that pursuant to the operating

agreement no member shall receive compensation; is that

correct?  Is that what it reads?

A (No audible response.)

Q Okay.

MR. HOLIDAY:  Is that the March 10th letter?

MS. HAACK:  Yes.

BY MS. HAACK:  

Q In Paragraph 2 it starts out with, and I want to make

sure I'm correct I think is the right question, after giving us

your formal resignation, we offered a fair buyout.  Did you
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receive a formal resignation from Ms. Haack?

A A verbal one.

Q Did you receive a written formal resignation from

Ms.  Haack?

A Not written.

THE COURT:  I'm sorry, I just -- I lost you --

MS. HAACK:  Oh, I'm sorry.

THE COURT:  -- I thought you were reading the

transcript and then you changed to an exhibit I think.

MS. HAACK:  Yeah, because he's referencing --

MR. HOLIDAY:  Yeah, I think we're on a -- 

MS. HAACK:  -- I'm sorry, yeah.

MR. HOLIDAY:  Do you got the --

MS. HAACK:  4-S is the letter.

MR. HOLIDAY:  What number did you put it is?

THE COURT:  4S?

MS. HAACK:  Yes.

MR. HOLIDAY:  4S.

THE COURT:  Okay, 4 --

MS. HAACK:  S.  And the first page there's -- page 2

of S.

THE COURT:  Oh, this was already admitted.  Gotcha.

MS. HAACK:  Yes.

THE CLERK:  Yes.

MS. HAACK:  And in the --
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MR. HOLIDAY:  Did we do all of 4?

THE COURT:  No.

MS. HAACK:  No.

BY MS. HAACK:  

Q At November 6th hearing Mr. Sheehan explained to

the Court that I said in my deposition that once NRS was

profitable salaries would be paid.  And then in his letter from

March 10th, 2017, I asked Mr. Evenden if the first paragraph

says in response to your demand, please be advised no member

shall receive compensation.  So in a contradiction to this he

said, no.

The next paragraph on 4S, after giving us your formal

resignation and I asked Mr. Evenden, did you get a formal

resignation?

A Verbally.

Q Is -- Mr. Evenden, if you got a verbal resignation

why would you even have to write this letter?

A Nancy, at the time you were waffling back and forth,

and you were quitting, you were staying, you were quitting, you

were staying, and --

Q Mr. Evenden I just want a yes or a no because I'm not

going to keep taking that same story because it's not true,

okay --

A Well --

Q -- so just answer the question, please.  That's what
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I'm asked to do is ask a yes or a no and you to be answering.

If you got a formal resignation --

MR. SHEEHAN:  Your Honor, he has the right to answer

the question --

THE COURT:  I know.

BY MS. HAACK:  

Q -- from Ms. Haack why did you need to write this

letter -- did you need to write this letter?

MR. HOLIDAY:  Court's -- Court's indulgence.  Can I

talk to the -- my cocounsel for a second?

THE COURT:  Yeah, you can talk to Ms. Haack.  Uh-huh.

(Pause in the proceedings) 

MS. HAACK:  You answered (inaudible) to say that.

THE COURT:  I can't hear you, did you ask a question?

MS. HAACK:  My question -- and I'll correct it I

guess.

BY MS. HAACK:  

Q So I already asked you if you received a formal

resignation from Ms. Haack and you said it was a verbal one.

And my question is, if you received a verbal resignation, did

you have to still write this letter?

A When we consulted with our attorney the --

MR. HOLIDAY:  Objection.  Hearsay.

THE COURT:  You have to let him --

I know.
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-- but you have to let him finish because the way you

phrased it did not call for only a yes-or-no answer.

MS. HAACK:  Okay.

THE COURT:  But you can't just stop him midstream.

MS. HAACK:  Okay.

MR. HOLIDAY:  Right.  Just remember is it true.

MS. HAACK:  Oh, I see --

THE COURT:  Let him finish at this point, please.

MS. HAACK:  -- okay.  I got it.  Yes.  I'm sorry.

MR. HOLIDAY:  And also I was just going to object as

to any hearsay as to advice an attorney told him one way or the

other.

BY MS. HAACK:  

Q I'm sorry, Sean.  Go ahead.

A When we had spoke to an attorney we -- we discussed

everything that went back and forth, and since that Balboa

meeting we had heard so many different things that you were

going to sign the lease, you weren't going to sign the lease,

you weren't going to put money in, you were going to put money

in; there was so many contradictions, and for us I think we

wanted just to have everything put out on the table and be able

to say, and so when we had hired this attorney she ended up

drafting this letter and Roger and I gave it to you.

Q Did you -- where's my little card here.

Is it true that you told Ms. Haack that spouses were
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not required to sign extensions of leases going further?

A I might have.

Q Is it true that when you found out the landlord would

not allow Ms. Haack to sign unless her husband signed that we

discussed suggestions to correct that problem?  Did we ever

discuss problems any way to correct that problem?

A I'm not following you.

Q Do you think -- well, is Mr. Haack named in the

operating agreement of the LLC?

A No, I don't think so.

Q Is Mr. Haack an owner of the company?

A No, I don't think so.

Q Is Mr. Haack a Realtor?

A No, I don't think so.

Q Is Mr. Haack an employee?

A No, I don't think so.

Q So when Mr. Haack said or if Mr. Haack told Nancy

that he would not sign extended leases, did the group meet to

talk about ways we could correct that problem?

A I believe we did, and that's when we discussed with

the property manager about having the $200,000 deposit so we

wouldn't have to have personal guarantees.

Q Mr. Evenden, did you ever tell Ms. Haack that there

was an option to put a $200,000 deposit down to remove her

husband from signing a lease of an LLC that he does not own?
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A Did I ever tell you --

Q Uh-huh.

A -- that was an option for -- I believe so.

Q Mr. Evenden, did the landlord discuss removing

Ms. Haack's spouse from the lease so the company could move

forward?

A I think there was some conversation with Roger and

the landlord about that, but it wouldn't be fair if my spouse

and Roger's spouse was on the lease and you weren't required to

have your spouse on the lease.  It was a requirement from the

property manager for us to have the space in The District.  It

wasn't an NRS -- it wasn't an NRS obligation or, you know,

responsibility.  It was something that we as family and as NRS

agreed.  And just like Bob had signed the original lease with

him honoring the lease --

MS. HAACK:  I don't know how to stop him.

BY MS. HAACK:  

Q Mr. Evenden, did Mr. Haack agree to sign any extended

leases after the one that was signed in 2015?

A I have no idea.

Q Okay.  Mr. Evenden, is this a marital property state,

Nevada, where licenses and LLC?

MR. HOLIDAY:  Objection.  Relevance.

MS. HAACK:  Okay.

MR. SHEEHAN:  Wait a second.  It is -- I agree with
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that objection.  We are way digressing --

MS. HAACK:  No.

MR. SHEEHAN:  -- but is it strange to have your own

lawyer object.

MS. HAACK:  Mr. Evenden -- Mr. Evenden and Mr. Ayala

are saying that I would not sign the lease.

THE COURT:  I'll just sustain all of you.

MS. HAACK:  Okay.

THE COURT:  Okay.  Keep going.  So you can ask

another question.

MS. HAACK:  Okay.

BY MS. HAACK:  

Q Mr. Ayala and Mr. Evenden accused me -- threatened to

throw me out because my spouse would not sign a lease.  Did I

come to you with suggestions from an attorney to address the

lease issues?

A I don't honestly recall.

Q Okay.  Did you agree to meet with an attorney that

Ms. Haack had scheduled for appointments to discuss the lease?

A Did I agree to meet or did I go and meet?

Q Either one.  Give me both.  I've got it right here.

A I don't think I ever met with them, and I think it

was the time that you wanted to meet with the attorney was

because you were furious about the property manager taking the

square footage out of your office --
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Q Uh-huh.

A -- and you kept on throwing it into Roger's and my

face we have to meet, we have to meet.  They can't do this --

Q Okay, Sean --

A -- at the same time we're trying to negotiate space

across the hall --

Q -- that's all I want.

A -- so that's the only conversation.

Q Mr. Evenden, did you -- are you a property manager --

licensed property manager?

A I am.

Q Mr. Evenden, did you ever own properties of your own

that you rented out to tenants?

A Yes.

Q Mr. Evenden, did you ever go to a paying tenant who

had a contract and tell them you were going to take away the

garage for your own personal use?

THE COURT:  What does this have to do with anything?

MS. HAACK:  Because he's saying I wouldn't sign a

lease.  Our lease says you cannot take away space.

THE COURT:  Okay.  But you get to testify when you're

on that stand.

MS. HAACK:  Oh, okay.  All right.  Okay.  I got you.

I'm sorry.

THE COURT:  Okay.
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MS. HAACK:  Yeah.  So all right.  I just wanted to

clarify if he understood that, but that's fine.  All right.

I'm going to turn to page 4X.  And I'm almost done,

Your Honor.

THE COURT:  Okay.  Great.

MS. HAACK:  Oh, my goodness, I can't even talk.  It's

not Bates stamped.  I'll get the Bates stamped, I'm sorry.

I'll put it on my questions.  I'm so sorry.  It looks like it's

cut off on mine.  Okay.  I'll go to a different page.  Let's go

to 4Y, you're right there.  It is Bates stamped.

BY MS. HAACK:  

Q Do you know what this is, Mr. Evenden?

A (No audible response.)

Q Okay.  It's a document from Cox Cable for the

business of NRS to provide services.  I have a question here.

It -- can you tell me the date at the bottom of the page that

it was signed?

A 3/17/17.

Q Can you tell me who signed that document?

A It looks like you did.

Q Is that Ms. Haack's signature, Sean Evenden?

A It looks like a signature of yours.

Q Was Ms. Haack in the office on March 17th?

A I don't recall.

MS. HAACK:  Thank you.  That's all.
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