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Qgi;}mﬂ,gc In Pro Se

DISTRICT COURT

CLARK COUNTY, NEVADA

* k * * %

Case No. A-19-788126-W

)
)
) Dept. XIX
~vs- ) Dept. No.

‘ )
Egzzgﬁih]&ggﬂoﬁdgﬂ‘!gig\\ 0 )

N Y
e e ey e )
' )

O PROCEED ERI

coMES NOW $ Y Munes  Brevmdon Tewes };3@%1 , in

pro se, and moves the Court for an order granting him leave to
proceed in the above-entitled action without paying the costs
and/or security of proceeding herein.

This motion is made and based upon NRS 12.015 and the

attached affidavit and certificate of inmate's institutional

) account.
J \a .
Dated this T4 day of‘wé_, 203 .
- R RN
#
: ibnal Center
A-19-766126-W 1200 R 3
Lovelock, Nevada

PIFP

1a Dananad in Enrme Danwnatie

S eme — In Pro Se
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Affidavit In Support of Application

) * To Proceed In Forma Pauperis
STATE OF NEVADA }
} B3:
COUNTY OF PERSHING )

COMES NOW, J4¢p i 0 Eggfha:if » who first being duly sworn
and on my own oath, 4o hereby depos nd state the following in

support of my foregoing motion:

(1) Because of my poverty I am unable to pay the costs of the
proceedings in the foregoing action or to give security therefore; I am
entitled to relief. This application is made in good faith.

(2) I
swear that the responses below are true and correct and to the best of
my knowledge, information and belief:

(a) I ___ am _ic.am not presently employed. I currently earn
salary or wages per month in the following amount at Lovelock
Correctional Center OR, if I am not presently employed, the date of my
last employment and the amount of salary or wages I earned per month

were as follows: _ g! o 14448

B-MucYy Qerk . AvoauX2 013002 4 wegedrh
"7 77 {b) T'I "have NOT received any money from any of the following
sources within the past 12 months: business, profession, self-
employment, rent payments, pensions, interests or dividends, annuities,
insurance payments, gifts or inheritances. Money, if any, placed on my
prison account from sources such as family or friends, is in the amount

as indicated on the attached Certificate of Inmate's Institutional
Account, which reflects the total amount of money on my prison account.

(c) I do NOT own any real estate, stocks,Abonds, notes,
automobiles or other valuable property, and I do not have any money in
a checking account.

(d) I __ do _y do not have persons dependent upon me for
support. The persons I support, if any, are as follows, with my
relaticnship to them and the amount of my contribution towards their
support being as follows: LJ/A—

(3) I swear under penalty of perjury that the above is true and
correct and to the best of my personal knowledge, and that the
foregoing is rendered without notary per NRS 208.165.

Dated this _]¥h day of M_, 20&2.
el S

1200 Prison Road
Lovelock, Nevada 89419

?p}%’i Gt s In Pro Se
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AFFIRMA 0. 0 239B.0
The undersigned deoes hereby affirm that the preceding
APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPERIS does not

contain the social security number of any person.

Dated this 7\, day of

.4 N - ) A #_é: m’ -
évalo :W' ihnal Center
1200 PrisoIr"Road

Lovelock, Nevada 89419

%:‘,3}:'2,4,&' — In Pro Se

/1]
Ay
/17
gy
A
/1

- Affirmation Pursuant to NRS 239B.030 -
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NAME & BACK # g,ggsb\fr Ho361%

Case No.

Dept. No.

REVD THBANK'18DECLZ

IN THE L4 JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF ( ) o

* * * * * -

)
F@'\_;‘}‘:‘{}hl.r ' )

)

) CERTIFICATE OF INMATE'S
} INSTITUTIONAL, ACCOUNT
)
}

}
e T ) e e o e

I, the undersigned, do certify that ﬁﬂé VAL v biﬂsb‘f ,

NDOC # HA(\4 , above-named, has a balance of § |§48?/ on

account to his credit in the prisoners' personal property fund

for his use at Lovelock Correctional Center, in the County of
Pershing, where he is presently confined.
I further certify that said prisoner owes departmental

charges in the amount of $ 15,574.78 and that the solitary
7

security to his credit is a savings account established pursuant

to NRS 209.247(S) with a balance of § 200.00) which is

inaccessible to him.

Dated this IEI: day of ‘(\C’ﬂ&M@Esp—J , 2006

Inmate Services Division
Nevada Department of Corrections

Submitted by: ¥ #6361 , on 14 /.5 /14
This is a Civil Habeas Matter.
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B cenddan mes M%}E\@, # 63N
Lovelock Correction Center F"-ED
1200 Prison Road JA
Lovelock, Nevada 89419 N 25 2010
Flv;‘r:\-inne; In Pro Se cl RKéé&‘)‘fﬁ‘r
DISTRICT COURT
CLARK COUNTY, NEVADA
* * % % %
Benden Jawes Nagyy )
. ) -
Yo yicmesr ; Case No.  A-19-788126-W
-vs- ) Dept. No. Dept. XIX
. )
Regrer Y2k ﬁ:l!slé£aﬁ;‘]|¢t PAVITER
s
ggﬁenmdgﬂij L)
)
ORDE P ED PAUPER

Upon consideration of &b’ﬁmdg[: 's Application to Proceed
In Forﬁa Pauperis and it appeaxring that there is not sufficient
income, property or resources with which to commence and
maintain the action, and with good cause appearing:

IT IS HEREBY ORDERED that fe{Mewmer . &@A@&g‘ﬁ)ﬁ__

aqall be permitted to proceed In Forma Pauperis in this action,

vﬁ&th no fees, costs or securities being necessary towards the
fh%ing or issuance of any writ, process, pleading or papers.

. IT IS FURTHER ORDERED that the Sheriff shall make personal
service of any necessary pleadings in this action lwithou.t fees.

IT IS SO ORDERED.

r

Dated this ’)‘Dday of /) 20[\ .
E— ¢

District gz! Jixdge @[\E
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RECEIVED

PPOW “44/30(&0
B, W
DISTRICT COURT %

CLARK COI{NTY, NEVADA
Brendan Nasby,

Petitioner, Case No: A-19-788126-W
: Department 19

vs >
Renee Baker Warden,

ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS

J
Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
January 11, 2019. The Court has reviewed the Petition and has determined that a response would assist

the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and

good cause appearing therefore,
IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive,

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

S oo L
Calendar on the 2 day of MM , 20 :9 , at the hour of

5 @ oﬁélﬂi( for further proceedings.

(U LSt
District Court Judge k

A-10-788128-W
OPWH
Grder for Patition for Writ of Habeas Corpu

T

JAN 30 2019
CLERK OF THE COURT

-1-
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Dept. XIX

MEMO

District Court

To: Attorney

From: David Sorensen, Law Clerk, Department 19
Subject:  Returned order

Date: February 7, 2019

P '{@FF.&?
R e
R g i

Your order could not be signed by the judge for the following reason(s):

HXXXX Before this order can be signed because a noticed hearing must occur. Please file
your motion and a Notice of motion prior to submitting your order for review and
signature,

When resubmitting the amended order to the court for signature please include this memo.

Thank you for your cooperation.
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Dept. XIX

District Court

To: Attorney

From: David Sorensen, Law Clerk, Department 19
Subject:  Returned order

Date: February 7, 2019 RET,
YR Uy
Your order could not be signed by the judge for the following reason(s):
XXXXX Before this order can be signed because a noticed hearing must occur. Please file '
your motion and a Notice of motion prior to submitting your order for review and

signature.

When resubmitting the amended order to the court for signature please include this memo.

Thank you for your cooperation.
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3/13/2019 12:12 PM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
vs- CASENO: A-19-788126-W
(98C154293-2)
BRENDAN JAMES NASBY, .
#1517690 DEPT NO: XIX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S PETITION FOR WRIT OF HABEAS
CORPUS (POST-CONVICTION)

DATE OF HEARING: March 25, 2019
TIME OF HEARING: 08:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHARLES THOMAN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Response to Defendant’s Petition For Writ Of
Habeas Corpus (Post-Conviction).

This response is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

//
/
/

WAI900\1998F\111168\98F11168-RSPN-(NASBY )-001 DOCX

Case Number: A-19-788126-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On November 9, 1998, the State filed an Information charging BRENDAN JAMES
NASBY (“Defendant”) with: COUNT 1 — Conspiracy to Commit Murder (Felony - NRS
199.480, 200.010, 200.030) and COUNT 2 — Murder with use of a Deadly Weapon (Open
Murder) (Felony - NRS 200.010, 200.030, 193.165).
Defendant’s jury trial began on October 11, 1999, On October 19, 1999, the jury

returned found Defendant guilty on both counts; as to COUNT 2, the jury returned a guilty
verdict for First Degree Murder with use of a Deadly Weapon. On November 29, 1999,
Defendant was sentenced to the Nevada Department of Corrections (“NDC”) as follows: as
to COUNT 1 —48 to 120 months and as to COUNT 2 — Life with the possibility of parole, plus
an equal and consecutive term for the use of a deadly weapon, to run consecutive to COUNT
1. Defendant’s Judgment of Conviction was filed on December 2, 1999,

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme Court
affirmed Defendant’s conviction on February 7, 2001. Nasby v. State, No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6, 2001,

On January 30, 2002, Defendant filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Defendant’s Petition. Defendant filed a Notice of Appeal on April 12, 2006. The Court filed
its Findings of Fact, Conclusions of Law and Order on April 26, 2006, and its Notice of Entry
on April 27, 2006. On June 18, 2007, the Nevada Supreme Court affirmed the Court’s denial
of Defendant’s first Petition. Nasby v. State, No. 47130 (Order of Affirmance, June 28, 2007).
Remittitur issued on July 13, 2007.

Defendant filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011. The Court denied Defendant’s
second Petition as procedurally barred on May 11, 2011. The Court filed its Findings of Fact,

WA90001998F1111168198F11168-RSPN-{NASBY_)-001.DOCX
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Conclusions of Law on June 17, 2011. Defendant filed a Notice of Appeal on June 13, 2011,
with the Nevada Supreme Court affirming the decision of the district court on February 8,
2012, and issuing Remittitur on March 5, 2012. Nasby v. State, No. 58579 (Order of
Affirmance, Feb. 8, 2012),

On December 9, 2014, Defendant filed his third Post-Conviction Petition for Writ of

Habeas Corpus. The State responded on February 4, 2015. This Court denied Defendant’s
Petition as procedurally barred on February 25, 2015. Defendant filed a Notice of Appeal on
March 13, 2015. This Findings of Fact, Conclusions of Law was filed on March 30, 2015. On
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of Defendant’s
third petition as untimely, successive, and an abuse of the writ without a showing of good
cause and prejudice.

On April 3, 2015, Defendant filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Defendant’s motions.
Defendant appealed this decision and the Nevada Supreme Court dismissed Defendant’s
appeal on July 8, 2015.

On January 5, 2016, Defendant filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Defendant filed a reply on March 10, 2016.
On April 4, 2016, Defendant’s Petition was denied. The Findings of Fact, Conclusions of Law
were filed on May 9, 2016.

On May 18, 2016, Defendant filed a Motion to Alter or Amend Judgment N. R. Civ. P.
59(e). The State responded on June 2, 2016. The Court denied Defendant’s Motion on June
8, 2016. Defendant filed a Notice of Appeal on June 14, 2016; the appeal is still pending with
the Nevada Court of Appeals.

WA90001998F1111168198F11168-RSPN-{NASBY_)-001.DOCX
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On January 26, 2016, Defendant filed a Petition for Writ of Habeas Corpus (NRS
34.360 - Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court,
seeking a declaratory judgment on seven allegations of trial error. The Eleventh Judicial
District Court transferred Defendant’s Petition back to this Court, as this Court has proper
jurisdiction over Defendant. On April 4, 2017, Defendant filed a Motion for Reconsideration.
The State responded on April 19, 2017. The State Responded to Defendant’s Petition on April
25, 2017. The next day, Defendant’s Motion for Reconsideration was denied.

On May 10, 2017, Defendant filed a Reply to the States response to Defendant’s
Petition, and on May 15, 2017, the court denied Defendant’s Petition. The Findings of Fact,
Conclusions of Law, and Order was filed on June 20, 2017. On June 27, 2017, Defendant filed
a Notice of Appeal.

On May 22, 2018, the Nevada Court of Appeals affirmed the denial of Defendant’s
fourth Petition for Writ of Habeas Corpus.

On January 11, 2019, Defendant filed the instant Petition for Writ of Habeas Corpus.
This Court ordered us to respond on January 30, 2019. The State responds herein.

ARGUMENT
L DEFENDANT’S FIFTH PETITION IS PROCEDURALLY BARRED
A.  The Procedural Bars are Mandatory
The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the crimina.lyjustice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction 1s final.

State v. Dist. Court (Riker), 121 Nev. 225, 112 P.3d 1070 (2005) (emphasis added).

Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court

WA90001998F1111168198F11168-RSPN-{NASBY_)-001.DOCX
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has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied. For the reasons discussed below, Defendant’s
Petition must be denied.

B. Defendant’s Petition is Barred by Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute also
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The
State pleads laches in the instant case.

The Judgment of Conviction was filed on December 2, 1999, Defendant filed the
instant Petition on January 11, 2019. Since more than 19 years have elapsed since the date the
Judgment of Conviction was filed and the filing of the instant petition, NRS 34.800 directly
applies in this case. The delay is more than triple the five years required for a presumption of
prejudice to arise. After such a passage of time, the State is prejudiced in its ability to retry
this case should relief be granted.

C. Defendant’s Motion is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within I year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “|Tlhe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225, 233, 112 P.3d 1070, 1075 (2005).

WA90001998F1111168198F11168-RSPN-{NASBY_)-001.DOCX
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Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gongzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002}, the Nevada Supreme

Court affirmed the rejection of a habeas petition that was filed two days late, pursuant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 590 P.3d at 902. The one-year
time bar is therefore strictly construed. In contrast with the short amount of time to file a
notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition, so
there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficultics
with the postal system. Gongzales, 118 Nev. at 595, 53 P.3d at 903.

Here, Defendant claims that he is not challenging his Judgement of Conviction but
appears to argue that his judgment of conviction is void because the jury was instructed on
premeditation and deliberation pursuant to the Kazalyn v. State, 108 Nev. 67, 825 P.2d 578
(1992) interpretation of NRS 200.030(1)(a) instead of Byford v. State, 116 Nev. 215,994 P.2d

700 (2000). Petition at 5-6. This is clearly a challenge to the validity of Defendant’s sentence,
and therefore this Petition would only be timely if brought within a year of the filing of
Defendant’s judgement of Conviction or remittitur if Defendant appealed.

Defendant’s Judgment of Conviction was filed on December 2, 1999. He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001, Accordingly, Defendant had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until January 19, 2019, more than 17

years later. Therefore, absent a showing of good cause, Defendant’s motion must be denied
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as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a showing
of good cause and prejudice or actual innocence, which Defendant fails to demonstrate.
Accordingly, this Court must deny Defendant’s Petition as time-barred.

D. Defendant’s Petition is Successive and an Abuse of the Writ

Defendant’s instant petition should be dismissed pursuant to NRS 34.810 as it is

successive and an abuse of the writ. NRS 34.810 provides in pertinent part that:

2, A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the Defendant to assert those
grounds in a prior petition constituted an abuse of the writ.
3. Pursuant to subsections 1 and 2, the petitioner has the
burden of pleading and proving specific facts that demonstrate:
(a)  Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and

(b)  Actual prejudice to the petitioner.

Defendant filed five previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, and January 26,
2016. Each petition was duly considered and denied by the Court. Consequently, the instant
petition filed on January 19, 2019, is a successive petition. Moreover, Defendant raises the
exact same claim he raised on direct appeal and in his December 26, 2013, petition. As such,
the instant petition is also an abuse of the writ. See also Pellegrini v. State, 117 Nev. 860,
888, 34 P.3d 519, 538 (2001); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Defendant has the burden of

pleading and proving specific facts that demonstrate both good cause for his failure to present
his claim in a timely manner and actual prejudice, which Defendant fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, the instant Petition must be

denied.

1
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II. DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34,726 or NRS 34.800, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in earlier proceedings or comply with the statutory requirements. See Hogan,
109 Nev. at 959-60, 860 P.2d at 715-16; Phelps, 104 Nev. at 659, 764 P.2d at 1305.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251,71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887,34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials” made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
S. Ct. 2639, 2645 (1986)); sce also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt to
manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
by statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
1145 (2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). Morecover, a return to state

court to exhaust remedies for federal habeas is not good cause to overcome state procedural

bars. Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).
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Finally, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. Id.

Defendant fails to assert any good cause for his procedural default. Instead, he argues,
as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
they do. Defendant also relies on Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599
(2016) and Welch v. U.S., 136 S.Ct. 1257, 194 L Ed.2d 387 (2016) to argue that he could not

bring a timely claim because he had cases pending on appeal when these cases were decided.
Petition at 7. This claim lacks merit. Both Montgomery and Welch analyze when Byford
should be applied retroactively to cases that were final when Byford was decided. At the time
Byford was decided, Defendant’s case was pending on appeal and therefore not a final
decision. The case most favorable to Defendant is Nika v. State, 124 Nev. 1272, 198 P.3d 839
(2008) which allowed for Byford to apply to cases pending on appeal at the time Byford
pronounced a change in law, and Defendant failed to file a petition within one year after Nika
was decided. Moreover, Defendant could and should have previously raised these issues in an
earlier petition. As such, Defendant fails to establish an impediment external to the defense
and therefore does not constitute good cause to overcome the procedural bars. Phelps v.

Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d 1303 (1988). Accordingly,

Defendant cannot demonstrate good cause and this Court should deny the Petition for Writ of
Habeas Corpus.

"
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CONCLUSION

Based on the foregoing reasons, Defendant’s Petition for Writ of Habeas Corpus should
be DENIED.
DATED this _13th day of March, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY /s/CHARLES W. THOMAN
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 13th day of

March, 2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRENDAN JAMES NASBY #63618
LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, NV 89419

BY /s/D. Daniels
Secretary for the District Attorney's Office

98F11168/QH-Appeals/dd/MVU
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Electronically Filed
4/3/2019 2:45 PM
Steven D. Grierson

CLERK OF THE C(wh
NOCH &Tu‘»ﬁ

DISTRICT COURT

CLARK COUNTY,NEVADA
Howdok
Brendan Nasby, Plaintiff(s) Case No.: A-19-788126-W
Vs. Department 19

Renee Baker Warden, Defendant(s)

NOTICE OF CHANGE OF HEARING

The hearing on the Motion for Appointment of Attorney, presently set for April 04, 2019, at
8:30 AM, has been moved to the 10th day of April, 2019, at 8:30 AM and will be heard by
Judge William D. Kephart.
STEVEN D. GRIERSON, CEOQ/Clerk of the Court
By: /s/Michelle McCarthy

Michelle McCarthy, Deputy Clerk of the Court
CERTIFICATE OF SERVICE

T hereby certify that this 3rd day of April, 2019

DX I mailed, via first-class, postage fully prepaid, the foregoing Clerk of the Court, Notice
of Change of Hearing to:

Brendan Nasby
LCC

1200 Prison Road
Lovelock NV 89419

D] T placed a copy of the foregoing Notice of Change of Hearing in the appropriate
attorney folder located in the Clerk of the Court’s Office:

Steven B Wolfson
/s/ Michelle McCarthy
Michelle McCarthy, Deputy Clerk of the Court

Case Number: A-19-788126-W
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Electronically Filed
4/8/2019 11:03 AM
Steven D. Grierson

CLERK OF THE CO
RSPN &Tu‘—-‘é E I""""""""

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,
Plaintiff,
V8- CASENO: A-19-788126-W
BRENDAN JAMES NASBY, .
41517690 DEPT NO: XIX
Defendant.

STATE’S RESPONSE TO DEFENDANT’S MOTION TO APPOINT COUNSEL

DATE OF HEARING: APRIL 10, 2019
TIME OF HEARING: 8:30 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through CHARLES THOMAN, Chief Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition/Response to Defendant’s Document
Name.

This opposition/response is made and based upon all the papers and pleadings on file
herein, the attached points and authorities in support hercof, and oral argument at the time of
hearing, if deemed necessary by this Honorable Court.

//
//
/
/

W:A19000 998F 11 1\68198F11168-0PPS-001 DOCX

Case Number: A-19-788126-W
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE
On November 9, 1998, the State filed an Information charging BRENDAN JAMES
NASBY (“Defendant”) with: COUNT 1 — Conspiracy to Commit Murder (Felony - NRS
199.480, 200.010, 200.030) and COUNT 2 — Murder with use of a Deadly Weapon (Open
Murder) (Felony - NRS 200.010, 200.030, 193.165).
Defendant’s jury trial began on October 11, 1999, On October 19, 1999, the jury

returned found Defendant guilty on both counts; as to COUNT 2, the jury returned a guilty
verdict for First Degree Murder with use of a Deadly Weapon. On November 29, 1999,
Defendant was sentenced to the Nevada Department of Corrections (“NDC”) as follows: as
to COUNT 1 —48 to 120 months and as to COUNT 2 — Life with the possibility of parole, plus
an equal and consecutive term for the use of a deadly weapon, to run consecutive to COUNT
1. Defendant’s Judgment of Conviction was filed on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999, The Nevada Supreme Court
affirmed Defendant’s conviction on February 7, 2001. Nasby v. State, No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6, 2001,

On January 30, 2002, Defendant filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Defendant’s Petition. Defendant filed a Notice of Appeal on April 12, 2006. The Court filed
its Findings of Fact, Conclusions of Law and Order on April 26, 2006, and its Notice of Entry
on April 27, 2006. On June 18, 2007, the Nevada Supreme Court affirmed the Court’s denial
of Defendant’s first Petition. Nasby v. State, No. 47130 (Order of Affirmance, June 28, 2007).
Remittitur issued on July 13, 2007.

Defendant filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011, The State responded on April 8, 2011. The Court denied Defendant’s
second Petition as procedurally barred on May 11, 2011. The Court filed its Findings of Fact,
Conclusions of Law on June 17, 2011. Defendant filed a Notice of Appeal on June 13, 2011,

with the Nevada Supreme Court affirming the decision of the district court on February 8,

W:A19000\1998F 11 1\68198F11168-0PPS-001 DOCX
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2012, and issuing Remittitur on March 5, 2012. Nasby v. State, No. 58579 (Order of

Affirmance, Feb. 8, 2012).

On December 9, 2014, Defendant filed his third Post-Conviction Petition for Writ of
Habeas Corpus. The State responded on February 4, 2015. This Court denied Defendant’s
Petition as procedurally barred on February 25, 2015. Defendant filed a Notice of Appeal on
March 13, 2015. This Findings of Fact, Conclusions of Law was filed on March 30, 2015, On
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of Defendant’s
third petition as untimely, successive, and an abuse of the writ without a showing of good
cause and prejudice.

On April 3, 2015, Defendant filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Defendant’s motions.
Defendant appealed this decision and the Nevada Supreme Court dismissed Defendant’s
appeal on July 8, 2015.

On January 5, 2016, Defendant filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Defendant filed a reply on March 10, 2016.
On April 4, 2016, Defendant’s Petition was denied. The Findings of Fact, Conclusions of Law
were filed on May 9, 2016.

On May 18, 2016, Defendant filed a Motion to Alter or Amend Judgment N. R. Civ. P.
59(e). The State responded on June 2, 2016. The Court denied Defendant’s Motion on June
8, 2016. Defendant filed a Notice of Appeal on June 14, 2016; the appeal is still pending with
the Nevada Court of Appeals.

On January 26, 2016, Defendant filed a Petition for Writ of Habeas Corpus (NRS
34.360 - Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court,
seeking a declaratory judgment on seven allegations of trial error. The Eleventh Judicial

District Court transferred Defendant’s Petition back to this Court, as this Court has proper

W:A19000\1998F 11 1\68198F11168-0PPS-001 DOCX
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Jjurisdiction over Defendant. On April 4, 2017, Defendant filed a Motion for Reconsideration.
The State responded on April 19, 2017. The State Responded to Defendant’s Petition on April
25, 2017. The next day, Defendant’s Motion for Reconsideration was denied.

On May 10, 2017, Defendant filed a Reply to the States response to Defendant’s
Petition, and on May 15, 2017, the court denied Defendant’s Petition. The Findings of Fact,
Conclusions of Law, and Order was filed on June 20, 2017. On June 27, 2017, Defendant filed
a Notice of Appeal.

On May 22, 2018, the Nevada Court of Appeals affirmed the denial of Defendant’s
fourth Petition for Writ of Habeas Corpus.

On January 11, 2019, Defendant filed his sixth Petition for Writ of Habeas Corpus. This
Court ordered the State to respond on January 30, 2019, and the State responded on March 13,
2019.The court denied Defendant’s petition on March 25, 2019,

On February 5, 2019, Defendant filed a Motion to Appoint Counsel. The State responds
herein.

ARGUMENT

L DEFENDANT IS NOT ENTITLED TO POST-CONVICTION COUNSEL

Under the U.S. Constitution, the Sixth Amendment provides no right to counsel in post-
conviction proceedings. Coleman v. Thompson, 501 U.S. 722, 111 S. Ct. 2546 {1991). In
McKague v. Warden, 112 Nev. 159,912 P.2d 255 (1996), the Nevada Supreme Court similarly

observed that “[tlhe Nevada Constitution...does not guarantee a right to counsel in post-
conviction proceedings, as we interpret the Nevada Constitution’s right to counsel provision
as being coextensive with the Sixth Amendment to the United States Constitution.” McKague
specifically held that with the exception of NRS 34.820(1)(a) (entitling appointed counsel
when petitioner is under a sentence of death), one does not have “[a]ny constitutional or
statutory right to counsel at all” in post-conviction proceedings. Id. at 164, 912 P.2d at 258.
However, the Nevada Legislature has given courts the discretion to appoint post-conviction
counsel so long as “the court is satisfied that the allegation of indigency is true and the petition

is not dismissed summarily.” NRS 34.750. NRS 34.750(1) reads:

4
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[a] ]Eetition may allege that the Defendant is unable to pay the costs
of the proceedings or employ counsel. If the court is satisfied that the
allegation of indigency is true and the petition is not dismissed
summarily, the court may appoint counsel at the time the court orders
the filing of an answer and a return. In making its determination, the
court may consider whether:
a) The issues are difficult;
The Defendant is unable to comprehend the proceedings;
or

(c¢) Counsel is necessary to proceed with discovery.

NRS 34.750.

In the instant case, the Defendant is requesting counsel for his sixth petition that was
filed January 11, 2019.The State responded to that petition on March 13, 2019, and the court
denied the petition on March 25, 2019. As such, it is unnecessary for this Court to appoint
counsel for Defendant because his claims have already been denied. Therefore, Defendant’s
request is moot.

Accordingly, this Court should find that Defendant is not entitled to counsel and deny
his Motion to Appoint Counsel.

CONCLUSION

Based on the foregoing reasons, Defendant’s Motion to Appoint Counsel should be
DENIED.
DATED this _ 8th day of April, 2019.
Respectfully submitted,

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #

BY /s/CHARLES W. THOMAN
CHARLES W. THOMAN
Chief Deputy District Attorney
Nevada Bar #012649
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this 8th day of April,

2019, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRENDAN JAMES NASBY #63618
LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, NV 89419

BY  /s/D. Daniels
Secretary for the District Attorney's Office

98F11168/QH-Appeals/dd/MVU
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Electronically Filed
4112/2019 9:37 AM
Steven D. Grierson

CLERK OF THE COﬂEE
FCL &O—A
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief D%)uty District Attorney
Nevada Bar #12649

200 Lewis Avenue

I.as Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- CASE NO: A-19-788126-W

BRENDAN JAMES NASBY, DEPT NO: XIX
#1517690

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: March 25, 2019
TIME OF HEARING: 08:30 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D.
KEPHART, District Judge, on the 25th day of March, 2019, the Petitioner not being present,
the Respondent being represented by STEVEN B. WOLFSON, Clark County District |
Attorney, by and through BERNARD ZADROWSKI, Chief Deputy District Attorney, and the
Court having considered the matter, including briefs, transcripts, arguments of coﬁnsel, and
documents on file herein, now therefore, the Court makes the following findings of fact and

conclusions of law:

H
1

"
i

WAI900M1998F\1 1 1\68198F11168-FFCO-001.DOCX

~ Case Number: A-19-788126-W

85




OO0 I Y b B W Ny e

[N T N T N S N T N o T O T S T O S R S~
G ~1 O b B WON = S O e NN N R W N = O

FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL BACKGROUND ’

On November 9, 1998, the State filed an Information charging BRENDAN JAMES
NASBY (“Defendant™) with: COUNT 1 — Conspiracy to Commit Murder (Feloﬁy - NRS
199.480, 200.010, 200.030) and COUNT 2 — Murder with use of a Deadly Weapon (Open
Murder) (Felony - NRS 200.010, 200.030, 193.165).

Defendant’s jury trial began on October 11, 1999. On October 19, 1999, the jury
returned found Defendant guilty on both counts; as to COUNT 2, the jury returned a guiity
verdict for First Degree Murder with use of a Deadly Weapon. On November 29, 1999,
Defendant was sentenced to the Nevada Department of Corrections (“NDC”) as follows: as
to COUNT 1 —48 to 120 months and as to COUNT 2 — Life with the possibility of parole, plus
an equal and consecutive term for the use of a deadly weapon, to run consecutive to COUNT
1. Defendant’s Judgment of Conviction was filed on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme Cmgg 3
affirmed Defendant’s conviction on February 7, 2001. Nasby v. State, No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6, 2001.

On January 30, 2002, Defendant filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Defendant’s Petition. Defendant filed a Notice of Appeal on April 12, 2006. The Court filed
its Findings of Fact, Conclusions of Law and Order on April 26, 2006, and its Notice of Entry
on April 27, 2006. On June 18, 2007, the Nevada Supreme Court affirmed the Court’s denial
of Defendant’s first Petition. Nasby v. State, No. 47130 (Order of Affirmance, June 28, 2007).
Remittitur issued on July 13, 2007,

Defendant filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011. The Court denied Dcfendanﬂts{\
second Petition as procedurally barred on May 11, 2011. The Court filed its Findings of Fac%
Conclusions of Law on June 17, 2011. Defendant filed a Notice of Appeal on June 13, 2011,
with the Nevada Suprcnie Court affirming the decision of the district court on February 8,

2
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2012, and issuing Remittitur on March 5, 2012, Nasby v. State, No. 58579 (Order of
Affirmance, Feb. 8, 2012).

On December 9, 2014, Defendant filed his third Post-Conviction Petition for Writ of
Habeas Corpus. The State responded on February 4, 2015. This Court denied Defendant’s

Petition as procedurally barred on February 25, 2015. Defendant filed a Notice of Appeal on
March 13, 2015. This Findings of Fact, Conclusions of Law was filed on March 30, 2015. On i
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of De_:fendarﬁ%
third petition as untimely, successive, and an abuse of the writ without a showing of gooc% |
cause and prejudice.

On April 3, 2015, Defendant filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Defendant’s motions.
Defendant appealed this decision and the Nevada Supreme Court dismissed Defendant’s
appeal on July 8, 2015.

On January 5, 2016, Defendant filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Defendant filed a reply on March 10, 2016"
On April 4, 2016, Defendant’s Petition was denied. The Findings of Fact, Conclusions of LaW
were filed on May 9, 2016.

On May 18, 2016, Defendant filed a Motion to Alter or Amend Judgment N. R. Civ. P.
59(e). The State responded on June 2, 2016. The Court denied Defendant’s Motion on June
8, 2016. Defendant filed a Notice of Appeal on June 14, 2016; the appeal is still pending with
the Nevada Court of Appeals.

On January 26, 2016, Defendant filed a Petition for Writ of Habeas Corpus (NRS
34.360 - Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court,
seeking a declaratory judgment on seven allegations of trial error, The Eleventh Judicial

District Court transferred Defendant’s Petition back to this Court, as this Court has proper

3 .
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1 jurisdiction over Defendant. On April 4, 2017, Defendant filed a Motion for Reconsideratiofy;

T

o
3
"

£l
The State responded on April 19, 2017. The State Responded to Defendant’s Petition on April

25 , 2017. The next day, Defendant’s Motion for Reconsideration was denied.

On May 10, 2017, Defendant filed a Reply to the States response to Defendant’s
Petition, and on May 15, 2017, the court denied Defendant’s Petition. The Findings of Fact,
Conclusions of Law, and Order was filed on June 20, 2017. On June 27, 2017, Defendant filed
a Notice of Appeal.

On May 22, 2018, the Nevada Court of Appeals affirmed the denial of Defendant’s
fourth Petition for Writ of Habeas Corpus.

On January 11, 2019, Defendant filed the instant Petition for Writ of Habeas Corpus.
This Court ordered the State to respond on January 30, 2019. The State responded on March _
13, 2019. 4

ANALYSIS B
I DEFENDANT’S FIFTH PETITION IS PROCEDURALLY BARRED
A, The Procedural Bars are Mandatory
The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

State v. Dist. Court (Riker), 121 Nev. 225, 112 P.3d 1070 (2005) (emphasis added).
Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]

when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court |
has granted no discretion to the district courts regarding whether to apply the statutdlf'jg'
procedural bars; the rules must be applied. For the reasons discussed below, this Court finds
Defendant’s Petition must be denied.

"

n
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B. Defendant’s Petition is Barred by Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute als_,j(g -
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The
State pleaded laches in the instant case.

The Judgment of Conviction was filed on December 2, 1999. Defendant filed the
instant Petition on January 11, 2019. Since more than 19 years have elapsed since the date the
Judgment of Conviction was filed and the filing of the instant petition, NRS 34.800 directly
applies in this case. The delay is more than triple the five years required for a presumption of
prejudice to arise. After such a passage of time, this Court finds the State is prejudiced in its
ability to retry this case should relief be granted. ’

C. Defendant’s Motion is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within I year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “[Tlhe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233, 112 P.3d 1070, 1075 (2005).

Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); sece Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning). *‘
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In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada Supreme

Court affirmed the rejection of a habeas petition that was filed two days late, pursvant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 590 P.3d at 902. The one-year
time bar is therefore strictly construed. In contrast with the short amount of time to file a
notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition, so
there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Gonzales, 118 Nev. at 595, 53 P.3d at 903.

Here, Defendant claims that he is not challenging his Judgement of Conviction biﬁ
appears to argue that his judgment of conviction is void because the jury was inst};mcted oﬁ
premeditation and deliberation pursuant to the Kazalyn v. State, 108 Nev. 67, 825 P.2d 578
(1992) interpretation of NRS 200.030(1)(a) instead of Byford v. State, 116 Nev. 215, 994 P.2d
700 (2000). Petition at 5-6. This is clearly a challenge to the validity of Defendant’s sentence,

and therefore this Petition would only be timely if brought within a year of the filing of
Defendant’s judgement of Conviction or remittitur if Defendam; appealed.

Defendant’s Judgment of Conviction was filed on December 2, 1999, He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001. Accordingly, Defendant had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until January 19, 2019, more than 17
years later. Therefore, absent a showing of good cause, Defendant’s motion must be denigfi, |
as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a showi;é .
of good cause and prejudice or actual innocence, which Defendant fails to demonstrate.
Accordingly, this Court finds Defendant’s Petition must be denied.

D. Defendant’s Petition is Successive and an Abuse of the Writ

Defendant’s instant petition must be dismissed pursuant to NRS 34.810 as it is

suiccessive and an abuse of the writ. NRS 34.810 provides in pertinent part that:

WAL900M998F\ 11168\98F11168-FFCO-001.DOCX

90




[T Y T S TR N T S T N T N R N R N R R T e e e i
00 =I O W bW N = D O e - Nt R W N = O

O 00 ~d G W B W R e

2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the Defendant to assert those
ounds in a prior petition constituted an abuse of the writ. 7
%1.' Pursuant to subsections 1 and 2, the petitioner has the )
burden of pleading and proving specific facts that demonstrate:
(a)" Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and

(b)  Actual prejudice to the petitioner.

[ TS S

Defendant filed five previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, and January 26,
2016, Each petition was duly considered and denied by the Court. Consequently, the instant
petition filed on January 19, 2019, is a successive petition. Moreover, Defendant raises the
exact same claim he raised on direct appeal and in his December 26, 2013, petition. As such,
the instant petition is also an abuse of the writ. See also Pellegrini v. State, 117 Nev. 860,
888, 34 P.3d 519, 538 (2001); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Defendant has the burden ?f

pleading and proving specific facts that demonstrate both good cause for his failure to preseﬁg '
his c¢laim in a timely manner and actual prejudice, which Defendant fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, this Court finds the instant

Petition must be denied.

II. DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 or NRS 34.800, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to

present his claim in earlier proceedings or comply with the statutory requirements. See Hogan,

I

¢

109 Nev. at 959-60, 860 P.2d at 715-16; Phelps, 104 Nev. at 659, 764 P.2d at 1305. i

A |

2 "
“To establish good cause, appellants must show that an impediment external to thé
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119

7
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1| Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
2 || 248,251,71P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external
3 || impediment could be “that the factual or legal basis for a claim was not reasonably available
4 || to counsel, or that ‘some interference by officials’ made compliance impracticable.”
5 || Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
6 || S.Ct.2639,2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
7 | Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
8 || must not be the fault of the petitioner. NRS 34.726(1)(a). “ ]
9 The Nevada Supreme Court has clarified that a defendant cannot attempt t(f
10 || manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526, To find good cause there
11 [ must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
12 || 71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
13 || as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
14 || found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
15 || by.statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
16 || 1145 (2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). Moreover, a return to state
17 || court to exhaust remedies for federal habeas is not good cause to overcome state procedural
18 || bars. Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).
19 Finally, claims asserted in a petition for post-conviction relief must be supported with
20 | specific factual allegations, which if true, would entitle the petitioner to relief, Hz}rgrove Hv
21 || State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
22 | sufficient, nor are those belied and repelled by the record. Id.
23 Defendant fails to assert any good cause for his procedural default. Instead, he argues,
24 | as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
25 || they do. Defendant also relies on Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599
26 || (2016) and Welch v. U.S., 136 S.Ct. 1257, 194 L.Ed.2d 387 (2016) to argue that he could not
27 { bring a timely claim because he had cases pending on appeal when these cases were decided.
28 | Petition at 7. This claim lacks merit. Both Montgomery and Welch analyze when Byford
8
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4
should be applied retroactively to cases that were final when Byford was decided. At the tlme E

Byford was decided, Defendant’s case was pending on appeal and therefore not a ﬁnaf '
decision. The case most favorable to Defendant is Nika v. State, 124 Nev. 1272, 198 P.3d 839
(2008) which allowed for Byford to apply to cases pending on appeal at the time Byford
pronounced a change in law, and Defendant failed to file a petition within one year after Nika
was decided. Moreover, Defendant could and should have previously raised these issues in an
earlier petition. As such, Defendant fails to establish an impediment external to the defense
and therefore does not constitute good cause to overcome the procedural bars. Phelps v.
Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d 1303 (1988). Accordingly,

Defendant cannot demonstrate good cause and this Court finds Defendant’s Petition for Writ
of Habeas Corpus must be denied.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Reliéi“
shall be, and it is, hereby gdenied.

DATED this 9 *_day of April, 2019.

STEVEN B. WOLFSON g
Clark County District Attorney
Nevada Bar #001565

BY @WM@&M«M»——-
ESW. THOMANY |

Chief Deputy District Attorney
Nevada Bar #12649
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 5th day of April,

2019, by depositing a copy in the U.8. Mail, postage pre-paid, addressed to:

98F11168/QH-Appeals/dd/MVU

BY

BRENDAN JAMES NASBY #63618
LOVELOCK CORRECTIONAL CENTER o
1200 Prison Road ) i
Lovelock, NV 89419 ! iy

{s/D. Daniels
Secretary for the District Attorney's Office

ey v e
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Electronically Filed
4/15/2019 3:13 PM
Steven D. Grierson

CLERK OF THE CC
NEO W'

DISTRICT COURT

CLARK COUNTY, NEVADA
BRENDAN NASBY,
Case No: A-18-788126-W
Petitioner,
Dept No: XIX
VS.

RENEE BAKER WARDEN; ET AL,

NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 12, 2019, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is
mailed to you. This notice was mailed on April 15, 2019.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

[ hereby certify that on this 15 day of April 2019, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Brendan Nasby # 63618
1200 Prison Rd.
Lovelock, NV 89419

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788126-W
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Electronically Filed
4112/2019 9:37 AM
Steven D. Grierson

CLERK OF THE COﬂEE
FCL &O—A
STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W. THOMAN
Chief D%)uty District Attorney
Nevada Bar #12649

200 Lewis Avenue

I.as Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA,

Plaintiff,

-vs- CASE NO: A-19-788126-W

BRENDAN JAMES NASBY, DEPT NO: XIX
#1517690

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: March 25, 2019
TIME OF HEARING: 08:30 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D.
KEPHART, District Judge, on the 25th day of March, 2019, the Petitioner not being present,
the Respondent being represented by STEVEN B. WOLFSON, Clark County District |
Attorney, by and through BERNARD ZADROWSKI, Chief Deputy District Attorney, and the
Court having considered the matter, including briefs, transcripts, arguments of coﬁnsel, and
documents on file herein, now therefore, the Court makes the following findings of fact and

conclusions of law:

H
1

"
i
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL BACKGROUND ’

On November 9, 1998, the State filed an Information charging BRENDAN JAMES
NASBY (“Defendant™) with: COUNT 1 — Conspiracy to Commit Murder (Feloﬁy - NRS
199.480, 200.010, 200.030) and COUNT 2 — Murder with use of a Deadly Weapon (Open
Murder) (Felony - NRS 200.010, 200.030, 193.165).

Defendant’s jury trial began on October 11, 1999. On October 19, 1999, the jury
returned found Defendant guilty on both counts; as to COUNT 2, the jury returned a guiity
verdict for First Degree Murder with use of a Deadly Weapon. On November 29, 1999,
Defendant was sentenced to the Nevada Department of Corrections (“NDC”) as follows: as
to COUNT 1 —48 to 120 months and as to COUNT 2 — Life with the possibility of parole, plus
an equal and consecutive term for the use of a deadly weapon, to run consecutive to COUNT
1. Defendant’s Judgment of Conviction was filed on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme Cmgg 3
affirmed Defendant’s conviction on February 7, 2001. Nasby v. State, No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6, 2001.

On January 30, 2002, Defendant filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Defendant’s Petition. Defendant filed a Notice of Appeal on April 12, 2006. The Court filed
its Findings of Fact, Conclusions of Law and Order on April 26, 2006, and its Notice of Entry
on April 27, 2006. On June 18, 2007, the Nevada Supreme Court affirmed the Court’s denial
of Defendant’s first Petition. Nasby v. State, No. 47130 (Order of Affirmance, June 28, 2007).
Remittitur issued on July 13, 2007,

Defendant filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011. The Court denied Dcfendanﬂts{\
second Petition as procedurally barred on May 11, 2011. The Court filed its Findings of Fac%
Conclusions of Law on June 17, 2011. Defendant filed a Notice of Appeal on June 13, 2011,
with the Nevada Suprcnie Court affirming the decision of the district court on February 8,

2
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2012, and issuing Remittitur on March 5, 2012, Nasby v. State, No. 58579 (Order of
Affirmance, Feb. 8, 2012).

On December 9, 2014, Defendant filed his third Post-Conviction Petition for Writ of
Habeas Corpus. The State responded on February 4, 2015. This Court denied Defendant’s

Petition as procedurally barred on February 25, 2015. Defendant filed a Notice of Appeal on
March 13, 2015. This Findings of Fact, Conclusions of Law was filed on March 30, 2015. On i
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of De_:fendarﬁ%
third petition as untimely, successive, and an abuse of the writ without a showing of gooc% |
cause and prejudice.

On April 3, 2015, Defendant filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Defendant’s motions.
Defendant appealed this decision and the Nevada Supreme Court dismissed Defendant’s
appeal on July 8, 2015.

On January 5, 2016, Defendant filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Defendant filed a reply on March 10, 2016"
On April 4, 2016, Defendant’s Petition was denied. The Findings of Fact, Conclusions of LaW
were filed on May 9, 2016.

On May 18, 2016, Defendant filed a Motion to Alter or Amend Judgment N. R. Civ. P.
59(e). The State responded on June 2, 2016. The Court denied Defendant’s Motion on June
8, 2016. Defendant filed a Notice of Appeal on June 14, 2016; the appeal is still pending with
the Nevada Court of Appeals.

On January 26, 2016, Defendant filed a Petition for Writ of Habeas Corpus (NRS
34.360 - Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court,
seeking a declaratory judgment on seven allegations of trial error, The Eleventh Judicial

District Court transferred Defendant’s Petition back to this Court, as this Court has proper

3 .
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1 jurisdiction over Defendant. On April 4, 2017, Defendant filed a Motion for Reconsideratiofy;

T

o
3
"

£l
The State responded on April 19, 2017. The State Responded to Defendant’s Petition on April

25 , 2017. The next day, Defendant’s Motion for Reconsideration was denied.

On May 10, 2017, Defendant filed a Reply to the States response to Defendant’s
Petition, and on May 15, 2017, the court denied Defendant’s Petition. The Findings of Fact,
Conclusions of Law, and Order was filed on June 20, 2017. On June 27, 2017, Defendant filed
a Notice of Appeal.

On May 22, 2018, the Nevada Court of Appeals affirmed the denial of Defendant’s
fourth Petition for Writ of Habeas Corpus.

On January 11, 2019, Defendant filed the instant Petition for Writ of Habeas Corpus.
This Court ordered the State to respond on January 30, 2019. The State responded on March _
13, 2019. 4

ANALYSIS B
I DEFENDANT’S FIFTH PETITION IS PROCEDURALLY BARRED
A, The Procedural Bars are Mandatory
The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

State v. Dist. Court (Riker), 121 Nev. 225, 112 P.3d 1070 (2005) (emphasis added).
Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]

when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court |
has granted no discretion to the district courts regarding whether to apply the statutdlf'jg'
procedural bars; the rules must be applied. For the reasons discussed below, this Court finds
Defendant’s Petition must be denied.

"

n
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B. Defendant’s Petition is Barred by Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute als_,j(g -
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. The
State pleaded laches in the instant case.

The Judgment of Conviction was filed on December 2, 1999. Defendant filed the
instant Petition on January 11, 2019. Since more than 19 years have elapsed since the date the
Judgment of Conviction was filed and the filing of the instant petition, NRS 34.800 directly
applies in this case. The delay is more than triple the five years required for a presumption of
prejudice to arise. After such a passage of time, this Court finds the State is prejudiced in its
ability to retry this case should relief be granted. ’

C. Defendant’s Motion is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed
within 1 year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within I year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “[Tlhe statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233, 112 P.3d 1070, 1075 (2005).

Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); sece Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning). *‘
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In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada Supreme

Court affirmed the rejection of a habeas petition that was filed two days late, pursvant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 590 P.3d at 902. The one-year
time bar is therefore strictly construed. In contrast with the short amount of time to file a
notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition, so
there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Gonzales, 118 Nev. at 595, 53 P.3d at 903.

Here, Defendant claims that he is not challenging his Judgement of Conviction biﬁ
appears to argue that his judgment of conviction is void because the jury was inst};mcted oﬁ
premeditation and deliberation pursuant to the Kazalyn v. State, 108 Nev. 67, 825 P.2d 578
(1992) interpretation of NRS 200.030(1)(a) instead of Byford v. State, 116 Nev. 215, 994 P.2d
700 (2000). Petition at 5-6. This is clearly a challenge to the validity of Defendant’s sentence,

and therefore this Petition would only be timely if brought within a year of the filing of
Defendant’s judgement of Conviction or remittitur if Defendam; appealed.

Defendant’s Judgment of Conviction was filed on December 2, 1999, He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001. Accordingly, Defendant had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until January 19, 2019, more than 17
years later. Therefore, absent a showing of good cause, Defendant’s motion must be denigfi, |
as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a showi;é .
of good cause and prejudice or actual innocence, which Defendant fails to demonstrate.
Accordingly, this Court finds Defendant’s Petition must be denied.

D. Defendant’s Petition is Successive and an Abuse of the Writ

Defendant’s instant petition must be dismissed pursuant to NRS 34.810 as it is

suiccessive and an abuse of the writ. NRS 34.810 provides in pertinent part that:
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2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the Defendant to assert those
ounds in a prior petition constituted an abuse of the writ. 7
%1.' Pursuant to subsections 1 and 2, the petitioner has the )
burden of pleading and proving specific facts that demonstrate:
(a)" Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and

(b)  Actual prejudice to the petitioner.

[ TS S

Defendant filed five previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, and January 26,
2016, Each petition was duly considered and denied by the Court. Consequently, the instant
petition filed on January 19, 2019, is a successive petition. Moreover, Defendant raises the
exact same claim he raised on direct appeal and in his December 26, 2013, petition. As such,
the instant petition is also an abuse of the writ. See also Pellegrini v. State, 117 Nev. 860,
888, 34 P.3d 519, 538 (2001); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Defendant has the burden ?f

pleading and proving specific facts that demonstrate both good cause for his failure to preseﬁg '
his c¢laim in a timely manner and actual prejudice, which Defendant fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, this Court finds the instant

Petition must be denied.

II. DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 or NRS 34.800, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to

present his claim in earlier proceedings or comply with the statutory requirements. See Hogan,

I

¢

109 Nev. at 959-60, 860 P.2d at 715-16; Phelps, 104 Nev. at 659, 764 P.2d at 1305. i

A |

2 "
“To establish good cause, appellants must show that an impediment external to thé
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119

7
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1| Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
2 || 248,251,71P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external
3 || impediment could be “that the factual or legal basis for a claim was not reasonably available
4 || to counsel, or that ‘some interference by officials’ made compliance impracticable.”
5 || Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488, 106
6 || S.Ct.2639,2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
7 | Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
8 || must not be the fault of the petitioner. NRS 34.726(1)(a). “ ]
9 The Nevada Supreme Court has clarified that a defendant cannot attempt t(f
10 || manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526, To find good cause there
11 [ must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
12 || 71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
13 || as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
14 || found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
15 || by.statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
16 || 1145 (2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). Moreover, a return to state
17 || court to exhaust remedies for federal habeas is not good cause to overcome state procedural
18 || bars. Colley v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).
19 Finally, claims asserted in a petition for post-conviction relief must be supported with
20 | specific factual allegations, which if true, would entitle the petitioner to relief, Hz}rgrove Hv
21 || State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
22 | sufficient, nor are those belied and repelled by the record. Id.
23 Defendant fails to assert any good cause for his procedural default. Instead, he argues,
24 | as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
25 || they do. Defendant also relies on Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599
26 || (2016) and Welch v. U.S., 136 S.Ct. 1257, 194 L.Ed.2d 387 (2016) to argue that he could not
27 { bring a timely claim because he had cases pending on appeal when these cases were decided.
28 | Petition at 7. This claim lacks merit. Both Montgomery and Welch analyze when Byford
8
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4
should be applied retroactively to cases that were final when Byford was decided. At the tlme E

Byford was decided, Defendant’s case was pending on appeal and therefore not a ﬁnaf '
decision. The case most favorable to Defendant is Nika v. State, 124 Nev. 1272, 198 P.3d 839
(2008) which allowed for Byford to apply to cases pending on appeal at the time Byford
pronounced a change in law, and Defendant failed to file a petition within one year after Nika
was decided. Moreover, Defendant could and should have previously raised these issues in an
earlier petition. As such, Defendant fails to establish an impediment external to the defense
and therefore does not constitute good cause to overcome the procedural bars. Phelps v.
Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d 1303 (1988). Accordingly,

Defendant cannot demonstrate good cause and this Court finds Defendant’s Petition for Writ
of Habeas Corpus must be denied.
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Reliéi“
shall be, and it is, hereby gdenied.

DATED this 9 *_day of April, 2019.

STEVEN B. WOLFSON g
Clark County District Attorney
Nevada Bar #001565

BY @WM@&M«M»——-
ESW. THOMANY |

Chief Deputy District Attorney
Nevada Bar #12649
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CERTIFICATE OF MAILING

I hereby certify that service of the above and foregoing was made this 5th day of April,

2019, by depositing a copy in the U.8. Mail, postage pre-paid, addressed to:

98F11168/QH-Appeals/dd/MVU

BY

BRENDAN JAMES NASBY #63618
LOVELOCK CORRECTIONAL CENTER o
1200 Prison Road ) i
Lovelock, NV 89419 ! iy

{s/D. Daniels
Secretary for the District Attorney's Office

ey v e

e
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. . Electronically Filed
- P V 4/15/2019 3:13 PM
Steven D. Grierson

DISTRICT COURT
CLARK COUNTY, NEVADA

BRENDAN NASBY,
Case No: A-18-783126-W

Petitioner,
Dept No: XIX

Vs,
RENEE BAKER WARDEN; ET AL,

| “NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, |  CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on April 12, 2019, the court entered a decision or order in this matter, a

true and correct copy of which is attached to this notice,
You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on April 15, 2019,

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING
I hereby certify that on this 15 day of April 2019, I served a copy of this Notice of Entry on the following:

E Bye-mail: )
Clark County District Attorney's Office
Attorney General's Office — Appellate Division-

M The United States mail addressed as follows:

Brendan Nasby # 63618
1200 Prisen Rd.
Lovelock, NV 89419

/s/ Debra Donaldson
Debra Donaldson, Deputy Clerk

Case Number: A-19-788126-W
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Electronically Filed
4/12/2019 2:37 AM
Steven D. Grierson

CLERz OF THE COUEE
v

FCL

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
CHARLES W, THOMAN
Chief Deputy District Attorney
Nevada Bar #12649

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
SZOZ) 671-2500

ttorney for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

THE STATE OF NEVADA, .

Plaintiff, : B

-Vs- CASE NO: A-19-788126-W

BRENDAN JAMES NASBY, DEPT NO: XIX
#1517690

Defendant.

FINDINGS OF FACT, CONCLUSIONS OF -
LAW AND ORDER

DATE OF HEARING: March 25, 2019
TIME OF HEARING: 08:30 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D,
KEPHART, District Judge, on the 25th day of March, 2019, the Petitioner not being present,
the Respondent being represented by STEVEN B. WOLFSON, Clark County District |

* Attorney, by and through BERNARD ZADROWSKI, Chief Deputy District Attorney, and the |
Court having considered the matter, including briefs, transcripts, arguments of counsel, and
documents on file herein, now therefore, the Court makes the following findings of fact and

conclusions of law:
1!

i

I
i
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL BACKGROUND

On November 9, 1998, the State filed an Information charging BRENDAN JAMB&
NASBY (“Defendant”) with: COUNT 1 — Conspiracy to Commit Murder (Felony - NRS
199 480, 200.010, 200.030) and COUNT 2 — Murder with use of a Deadly Weapon (Open
Murder) (Felony - NRS 200.010, 200.030, 193.165).

Defendant’s jury trial began on October 11, 1999, On October 19, 1999, the jury
returned found Defendant guilty on both counts; as to COUNT 2, the jury returned a guilty
verdict for First Degree Murder with use of a Deadly Weapon. On November 29, 1999,

Defendant was sentenced to the Nevada Department of Corrections (“NDC”) as follows: as

to COUNT 1 —48 to 120 months and as to COUNT 2 — Life with the possibility of parole, plus ‘

an equal and consecutive term for the use of a deadly weapon, to run consecutive to COUNT

1. Defendant’s Judgment of Conviction was filed on December 2, 1999.

Defendant filed a Notice of Appeal on December 14, 1999. The Nevada Supreme Cmm: ‘
affirmed Defendant’s conviction on February 7, 2001. Nasby v. State, No. 35319 (Order of

Affirmance, Feb. 7, 2001). Remittitur issued on March 6, 2001.

On January 30, 2002, Defendant filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Defendant’s Petition. Defendant filed a Notice of Appeal on April 12, 2006. The Court filed
its Findings of Fact, Conclusions of Law and Order on April 26, 2006, and its Notice of Entry
on April 27, 2006. On June 18, 2007, the Nevada Suprcm¢ Court affirmed the Court’s denial
of Defendant’s first Petition. Nasby v. State, No. 47130 (Order of Affirmance, June 28, 2007).
Remittitur issued on July 13, 2007.

Defendant filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011, The Court denied Defendant’

second Petition as procedurally barred on May 11, 2011. The Court filed its Findings of Faét? -

Conclusions of Law on June 17, 2011. Defendant filed a Notice of Appeal on June 13, 2011,
with the Nevada Supreme Court affirming the decision of the district court on February 8,

2
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2012, and issning Remittitur on March 5, 2012. Nasby v. State, No. 58579 (Order of

Affirmance, Feb. 8, 2012).
On December 9, 2014, Defendant filed his third Post-Conviction Petition for Writ of

Habeas Corpus. .The State responded on February 4, 2015. This Court denied Defendant's
Petition as procedurally barred on February 25, 2015, Defendant filed a Notice of Appeal on
March 13, 2015. This Findings of Fact, Conclusions of Law was filed on March 30, 2015. On
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of Defendanl"‘s
third petition as untimely, successive, and an abuse of the writ without a showing of good
cause and prejudice.

On April 3, 2015, Defendant filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Defendant’s motions.
Defendant appealed this decision and the Nevada Supreme Court dismissed Defendant’s
appeal on July 8, 2015.

On January 5, 2016, Defendant filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memotandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.

The State filed a Response on February 23, 2016. Defendant filed a reply on March 10, 201‘6f

On April 4, 2016, Defendant’s Petition was denied. The Findings of Fact, Conclusions of Law.

were filed on May 9, 2016.

On May 18, 2016, Defendant filed a Motion to Alter or Amend Judgment N, R. Civ, P.
59(e). The State responded on June 2, 2016. The Court denied Defendant’s Motion on June
8, 2016. Defendant filed a Notice of Appeal on June 14, 2016; the appeal is still pending with
the Nevada Court of Appeals.

On January 26, 2016, Defendant filed a Petition for Writ of Habeas Corpus (NRS
34.360 - Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court,
seeking a declaratory judgment on seven allegations of trial error. The Eleventh Judicial

District Court transferred Defendant’s Petition back to this Court, as this Court has proper

!
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jurisdiction over Defendant. On April 4, 2017, Defendant filed a Motion for Recons-ideratio?ﬁ%
The State responded on April 19, 2017. The State Responded to Defendant’s Petition on April
25, 2017. The next day, Defendant’s Motion for Reconsideration was denied.

On May 10, 2017, Defendant filed a Reply to the States response to Defendant’s
Petition, and on May 15, 2017, the court denied Defendant’s Petition. The Findings of Fact,
Conclusions of Law, and Order was filed on June 20, 2017. On June 27, 2017, Defendant filed
a Notice of Appeal.

On May 22, 2018, the Nevada Court of Appeals affirmed the denial of Defendant’s
fourth Petition for Writ of Habeas Corpus.

On January 11, 2019, Defendant filed the instant Petition for Writ of Habeas Corpus.
This Court ordered the State to respond on January 30, 2019. The State responded on March |
13,2019, .

 ANALYSIS L
L DEFENDANT’S FIFTH PETITION IS PROCEDURALLY BARRED
A.  The Procedural Bars are Mandatory
The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory,” noting:

Habeas corpus petitions that are filed man};frears after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

State v. Dist, Court (Riker), 121 Ney. 225, 112 P.3d 1070 (2005) (emphasis added).

Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]

when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Coqﬁ ,
EH

has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied. For the reasons discussed below, this Court finds
Defendant’s Petition must be denied.

H

i

WAI900\1998F\1 11\68198F11168-FFCO-001.DCCX

112




————

© 0 =1 O W A o Ny =

NORNORNN N NN b —_— = b b
SN &SR EIPIRNE ST &3 aar2 oo = 2

B.  Defendant’s Petition is Barred by Laches

NRS 34.800 creates a rebuttable presumption of prejudice to the State if “[a] period
exceeding five years between the filing of a judgment of conviction, an order imposing a
sentence of imprisonment or a decision on direct appeal of a judgment of conviction and the
filing of a petition challenging the validity of a judgment of conviction....” The statute alsz,k%
requires that the State plead laches in its motion to dismiss the petition. NRS 34.800. Theé }
State pleaded laches in the instant case.

The Judgment of Conviction was filed on December 2, 1999. Defendant filed the
instant Petition on January 11, 2019. Since more than 19 years have elapsed since the date the
Judgment of Conviction was filed and the filing of the instant petition, NRS 34.800 directly
applies in this case, The delay is more than triple the five years required for a presumption of
prejudice to arise. After such a passage of time, this Court finds the State is prejudiced in its
ability to retry this case should relief be granted. '

C.  Defendant’s Motion is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that }ﬂ 3
challenges the validity of a judgment or sentence must be filed i
within 1 year afier entry of the judgment of conviction or, ifan ' R A

appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225, 233, 112 P.3d 1070, 1075 (2005).

Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see¢ Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning). it

: oy
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In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901, 902 (2002), the Nevada Supreme

Court affirmed the rejection of a habeas petition that was filed two days late, pursuant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause” for the delay in filing. Gonzales, 590 P.3d at 902. The one-year

time bar is therefore strictly construed. In contrast with the short amount of time to file a

Il notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition, so

there is no injustice in a strict application of NRS 34.726(1), despite any alleged difficulties
with the postal system. Gonzales, 118 Nev. at 595, 53 P.3d at 903.

Here, Defendant claims that he is not challenging his Judgement of Conviction btﬁ ;
appears to argue that his judgment of conviction is void because the jury was instructed on :~
premeditation and deliberation pursuant to the Kazalyn v. State, 108 Nev. 67, 825 P.2d 578
(1992) interpretation of NRS 200.030(1)(a) instead of Byford v. State, 116 Nev. 215,994 P.2d
700 (2000), Petition at 5-6. This is clearly a challenge to the validity of Defendant’s sentence,
and therefore this Petition would only be timely if brought within a year of the filing of
Defendant’s judgement of Conviction or remittitur if Defendant- appealed.

Defendant’s Judgment of Conviction was filed on December 2, 1999. He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001, Accordingly, Defendant had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until January 19, 2019, more than 17
years later. Therefore, absent a showing of good cause, Defendant’s motion must be deni%c% ‘
as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a showir;g .
of good cause and prejudice or actual innocence, which Defendant fails to demonstrate.
Accordingly, this Court finds Defendant’s Petition must be denied.

D,  Defendant’s Petition is Successive and an Abuse of the Writ

Defendant’s instant petition must be dismissed pursuant to NRS 34.810 as it is

successive and an abuse of the writ. NRS 34.810 provides in pertinent part that:
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2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different %rounds are alleged, the judge or
justice finds that the failure of the Defendant to assert those '

ounds in a prior petition constituted an abuse of the writ. ®
%f Pursuant to subsections 1 and 2, the petitioner has the

burden of pleading and provinﬁ specific facts that demonstrate: ‘ !
t

(@)  Good cause for the petitioner’s failure to present the
claim or for presenting the claim again; and
(b)  Actual prejudice to the petitioner.

Defendant filed five previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, and January 26,
2016. Each petition was duly considered and denied by the Court. Consequently, the instant
petition filed on January 19, 2019, is a successive petition. Moreover, Defendant raises the
exact same claim he raised on direct appeal and in his December 26, 2013, petition. As such,
the instant petition is also an abuse of the writ. See also Pellegrini v. State, 117 Nev. 3690,
888, 34 P.3d 519, 538 (2001); Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Defendant has the burden ?i:

pleading and proving specific facts that demonstrate both good cause for his failure to prese;l§ '

his claim in a timely manner and actual prejudice, which Defendant fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 715-16 (1993); Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, this Court finds the instant

Petition must be denied.

II. DEFENDANT CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 or NRS 34.800, a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to

present his claim in earlier proceedings or comply with the statutory requirements, See Hogan,
M

109 Nev. at 959-60, 860 P.2d at 715-16; Phelps, 104 Nev. at 659, 764 P.2d at 1305.

? "’
“To establish good cause, appellants must show that an impediment external to thé

defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119

7
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Nev. 615, 621, 81 P.3d 521, 525 (2003) (emphasis added); see Hathaway v. State, 119 Nev.
248,251,71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887,34 P.3d at 537, Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available

to counsel, or that ‘some interference by officials’ made compliance impracticable.”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.8.478, 488, 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595, 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956, 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition

must not be the fault of the petitioner. NRS 34.726(1)(a). S

The Nevada Supreme Court has clarified that a defendant cannot attempt uf
manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526, To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
by statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
1145 (2004); Hood v. State, 111 Nev. 335, 890 P.2d 797 (1995). Moreover, a return to state
court to exhaust remedies for federal habeas is not gpod cause to overcome state procedural

bars, Colley v, State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).

Finally, claims asserted in a petition for post-conviction relief must be supported w1th-

specific factual allegations, which if true, would entitle the petitioner to relief. Harggovc v

State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not '

sufficient, nor are those belied and repelled by the record. Id.

Defendant fails to assert any good cause for his procedural default. Instead, he argues,
as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
they do. Defendant also relies on Montgomery v. Louisiana, 136 S.Ct. 718, 193 L.Ed.2d 599
(2016) and Welch v, U.S., 136 S.Ct. 1257, 194 L.Ed.2d 387 (2016) to argue that he could not

bring a timely claim because he had cases pending on appeal when these cases were decided.

Petition at 7. This claim lacks merit. Both Montgomery and Welch analyze when Byford
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should be applied retroactively to cases that were final when Byford was decided. At the tirﬁ%
Byford was decided, Defendant’s case was pending on appeal and therefore not a ﬁnaf
decision. The case most favorable to Defendant is Nika v, State, 124 Nev. 1272, 198 P.3d 839
(2008) which allowed for Byford to apply to cases pending on appeal at the time Byford
pronounced a change in law, and Defendant failed to file a petition within one year after Nika
was decided. Moreover, Defendant could and should have previously raised these issues in an
earlier petition. As such, Defendant fails to establish an impediment external to the defense
and therefore does not constitute good cause to overcome the procedural bars. Phelps v.
Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d 1303 (1988). Accordingly,
Defendant cannot demonstrate good cause and this Court finds Defendant’s Petition for Writ
of Habeas Corpus must be denied.

ORDER ' i

g
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Rcllef

STEVEN B, WOLFSON g
Clark County District Attorney
Nevada Bar #001565

shall be, and it is, hereby genied.
DATED this E day of April, 2019,

Chlef Deputy District Attorney
Nevada Bar #12649
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CERTIFICATE OF MAILING
I hereby certify that service of the above and foregoing was made this Sth day of April,

2019, by depositing a copy in the U.S, Mail, postage pre-paid, addressed to:

BRENDAN JAMES NASBY #63618 )
LOVELOCK CORRECTIONAL CENTER o b
1200 Prison Road ‘
Lovelock, NV 89419

ety ey A

H

BY /s/D. Daniels
Secretary for the District Attorney's Office

98F11168/QH-Appeals/dd/MVU
10 SR
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Case Information

A-19-788126-W | Brendan Nasby, Plaintiff(s) vs. Renee Baker Warden, Defendant(s)

Case Number
A-19-788126-W

Court
Department 19

Judicial Officer
Kephart, William D.

File Date
01/11/2019

Case Type
Writ of Habeas Corpus

Case Status
Open

Party

Plaintiff
Nasby, Brendan

Active Attomeys

Pro Se —

Defendant
Renee Baker Warden

Active Attorneys

Lead Attorney
Wolfson, Steven B
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Retained

Attorney
Thoman, Charles W.

Retained

Defendant
State of Nevada

Active Attorneys
Attorney
Zadrowski, Bernard B.

Retained

Lead Attorney
Wolfson, Steven B

Retained

Attorney
Thoman, Charles W.

Retained -~

Events and Hearings |

o (1/11/2019 Inmate Filed - Petition for Writ of Habeas Corpus

Comment
Post Conviction

« 01/11/2019 Application to Proceed in Forma Pauperis
« 01/25/2019 Order to Proceed In Forma Pauperis
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01/30/2019 Order for Petition for Writ of Habeas Corpus

Comment
Order for Petition for Writ of Habeas Corpus

02/05/2019 Motion for Appointment of Attorney

Comment
Motion for Appointment of Counsel

02/26/2019 Notice of Motion

Comment
Notice of Motion

03/12/2019 Notice

Comment
Notice to the Court

03/13/2019 Response

Comment
State's Response to Defendant's Petition for Writ of Habeas Corpus (Post Conviction)

03/25/2019 Petition for Writ of Habeas Corpus

Judicial Officer
Kephart, William D.

Hearing Time -
8:30 AM

Result
Denied

04/01/2019 Reply

Comment

Reply to State's Response to Petition for Writ of Habeas Corpus , NRCP 12(f) Motion to
Strike ,and if Necessary NRCP 59(e) Motion to Alter or Amend Judgment

04/01/2019 Notice

Comment
Notice of Pleading
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o (4/03/2019 Notice of Change of Hearing

Comment
Notice of Change of Hearing

» 04/08/2019 Response

Comment
State's Response to Defendant's Motion to Appoint Counsel

 04/10/2019 Motion for Appointment of Attorney

Judicial Officer
Kephart, William D.

Hearing Time
8:30 AM

Result
Denied

Comment
Notice of Motion

Parties Present
Defendant
Attorney: Zadrowski, Bernard B.

o (4/12/2019 Findings of Fact, Conclusions of L.aw and Order
o 04/15/2019 Notice of Entry

Comment
Notice of Entry of Findings of Fact, Conclusions of Law and Order

Financial

No financial information exists for this case.
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ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

BRENDAN JAMES NASBY,
Plaintiff(s),
VS.
RENEE BAKER (WARDEN),

Defendant(s),

Electronically Filed
51712019 1:06 PM
Steven D. Grierson

CLERS OF THE 002 5

A

Case No: A-19-788126-W

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): Brendan James Nasby
2. Judge: William D. Kephart
3. Appellant(s): Brendan James Nasby
Counsel:

Brendan James Nasby #63618

1200 Prison Rd.

Lovelock, NV 89419
4. Respondent (s): Renee Baker (Warden)
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-19-788126-W

Case Number: A-19-788126-W

1-
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10.

1.

12.

13.

Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
Appellant Represented by Appointed Counsel On Appeal: N/A

Appellant Granted Leave to Proceed in Forma Pauperis**: Yes, January 25, 2019
**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: N/A
Date Application(s) filed: N/A

Date Commenced in District Court: January 11, 2019
Brief Description of the Nature of the Action: Unknown
Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
Previous Appeal: No
Supreme Court Docket Number(s): N/A
Child Custody or Visitation: N/A
Possibility of Settlement: Unknown
Dated This 7 day of May 2019.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Brendan James Nasby

A-19-788126-W -2-
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Electronically Filed
712412019 2:24 PM
Steven D. Grierson

CLERg OF THE CO
CSERV )

DISTRICT COURT
CLARK COUNTY, NEVADA
BRENDAN NASBY,
Plaintiff(s), Case No: A-19-788126-W
Dept No: XIX
Vvs.

RENEE BAKER WARDEN; ET AL.,

Defendant(s).

CERTIFICATE OF RE-SERVICE

I HEREBY CONFIRM that the Notice of Entry of Findings of Fact Conclusions of Law
and Order originally filed on April 15, 2019 has been served on the Office of the Clark County
District Attorney and the Office of the Attorney General via electronic service.

All other respective party(ics) and their counsel(s), if any, have already received copies

via U.S, Mail when initially filed.

Steven D. Grierson, Clerk of the Court

s/Debra Donaldson
Debra Donaldson, Deputy Clerk

-1-

Case Number: A-19-788126-W
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Ungermann, Heather

From: Donaldson, Debra

Sent: Wednesday, July 24, 2019 10:10 AM

To: 'motions@clarkcountyda.com’; ‘wiznetfilings@ag.nv.gov'; Ungermann, Heather
Subject: FW: Filing Accepted for Case: A-19-788126-W, Brendan Nasby, Plaintiff(s)vs.Renee

Baker Warden, Defendant(s); Envelope Number: 4146760

From: efilingmail @tylerhost. net [mailto:efili
Sent: Monday, April 15, 2019 3:16 PM

To: Donaldson, Debra

Subject: Filing Accepted for Case: A-19-788126-W; Brendan Nasby, Plaintiff(s)vs.Renee Baker Warden, Defendant(s);
Envelope Number: 4146760

lerhost.net]

Filing Accepted

Envelope Number: 4146760

Case Number: A-19-788126-W

Case Style: Brendan Nasby, Plaintiff(s)vs.Renee
Baker Warden, Defendant(s)

The filing below was accepted through the eFiling system. You may access the file stamped copy of
the document filed by clicking on the below link.

Filing Details
Court Clark District Criminal/Civil
Case Number A-19-788126-W
Case Style Brendan Nasby, Plaintiff(s)vs.Renee Baker Warden, Defendant(s)
Date/Time Submitted 4/15/2019 3:13 PM PST
Date/Time Accepted 4/15/2019 3:15 PM PST
Accepted Comments Auto Review Accepted
Filing Type Notice of Entry - NEO (CIV)
Filing Description Notice of Entry of Findings of Fact, Conclusions of Law and Order
Activity Requested EFile
Filed By Debra Donaldson
Filing Attorney

Document Details

Lead Document

A788126.041519_neo_dd.pdf

Lead Document Page

11
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Count

File Stamped Copy Download Document

This link is active for 45 days.

Please Note: If you have not already done so, be sure to add yourself as a service contact on this
case in order to receive eService.

For technical assistance, contact your service provider
Odyssey File & Serve
(800) 297-5377

Please do not reply to this email. It was automatically generated.
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FILED
MAR 0 6 2020

PPOW _ .
DISTRICT COURT
CLARK COI{NTY, NEVADA
Brendan Nasby,
Petitioner, ) Case No: A-19-788126-W
Department 19
Vs
Renee Baker Warden; State of Nevada, >
ORDER FOR PETITION FOR
Respondent, WRIT OF HABEAS CORPUS
J

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
February 27, 2020. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and
good cause appearing therefore, *

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,
answer or otherwise respond to the Petition and file a return in accord%;nce with the provisions of NRS
34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the l {11d/ay of M e 7 , 20 29 , at the hour of
af N/
g2 A

o’clock for further proceedings.

WL, st
v N
District Court Judge %

A-10-Tegrgg w T T o -
OPWH ‘

Order for Petition for Vfrit of Habeas Corpu

e i
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'MAR 06 2000

PPOW .
DISTRICT COURT
CLARK COUNTY, NEVADA ‘.
Brendan Nasby, W
Petitioner, Case No: A-19-788126-W
Department 19
Vvs.
Renee Baker Warden; State of Nevada, ?
ORDER FOR PETITION FOR

_ Respondent, WRIT OF ]:[ABEAS CORPUS

g

Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on

February 27, 2020. The Court has reviewed the Petition and has determined that a response would assist

good cause appearing therefore,

 the Court in determining whether Petitioner is illegally imprisoned and restrained of his/her liberty, and

IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the I ( day of M" ’I

, 20 20 , at the hour of

g 27 1o clock for further proceedings.

o~ -

~

WY, st

District Court Judge : % .

A-19-783126_w
OFWH
Order for Pelifio

Y 2901768 A {or Writ of Habeas Compu

nummnuumummmm
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M Tua D s . O

RS OF Tt Ciesk
IO Lewnis Ave,

- LamVeqan NV 40155230

179



L =R - - e U VT U VS B N B

L A T S T N i o N N O S e
OO\JO\!.h-bLHI\J'—‘O\DOO»JO\Lh-&WN'—-O

Elastronizally Filad
8/29/2020 4:03 P
Bleven D, Briayson

GLER;% OF THE 691?5

FCL

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Elfgl?l;lgﬁN JAMES NASBY,
Petitioner, CASE NO: A-19-788126-W
-vs- 98C154293-2
THE STATE OF NEVADA DEPT NO: XIX
Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JUNE 8, 2020
TIME OF HEARING: 10:15 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D.
KEPHART, District Judge, on the 8th day of June, 2020, the Petitioner not being present,
proceeding in proper person, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through ANN DUNN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, arguments of counsel,
and documents on file herein, now therefore, the Court makes the following findings of fact
and conclusions of law:

1
1/
1
i
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL BACKGROUND
On November 9, 1998, the State filed an Information charging BRENDAN JAMES

NASBY (“Petitioner”) with: Count 1 — Conspiracy to Commit Murder; and Count 2 — Murder
with use of a Deadly Weapon (Open Murder). Petitioner’s jury trial began on October 11,
1999. On October 19, 1999, the jury found Petitioner guilty on both counts; as to Count 2. the
Jury returned a guilty verdict for First Degree Murder with use of a Deadly Weapon.

On November 29, 1999, the District Court sentenced Petitioner as follows: Count 1 — a
maximum of one hundred twenty (120) months to a minimum of forty-eight (48) months in
the Nevada Department of Corrections (“NDC™); and Count 2 — Life with the possibility of
parole, plus an equal and consecutive term of Life with the possibility of parole for the use of
a deadly weapon, to run consecutive to Count 1, with four hundred eighty (480) days credit
for time served. The Judgment of Conviction was filed on December 2, 1999.

On December 14, 1999, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on February 7, 2001. Nasby v. State. No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6. 2001.

On January 30, 2002. Petitioner filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Petitioner’s Petition and filed its Findings of Fact, Conclusions of Law and Order on April 26,
2006. Petitioner filed a Notice of Appeal on April 12, 2006. On June 18, 2007. the Nevada
Supreme Court affirmed the Court's denial of Petitioner's first Petition. See Nasby v. State,
No. 47130 (Order of Affirmance, June 28, 2007). Remittitur issued on July 13, 2007.

Petitioner filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011. The Court denied Petitioner's
second Petition as procedurally barred on May 11, 2011. The Court then filed its Findings of
Fact, Conclusions of Law on June 17, 2011. Petitioner filed a Notice of Appeal on June 13,

2011, with the Nevada Supreme Court affirming the decision of the District Court on February

2
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8, 2012, and issuing Remittitur on March 5, 2012. See Nasby v. State. No. 58579 (Order of
Affirmance, Feb. 8, 2012).

On December 9, 2014, Petitioner filed his third Post-Conviction Petition for Writ of
Habeas Corpus. The State responded on February 4, 2015. This Court denied Petitioner's
Petition as procedurally barred on February 25, 2015 and the Findings of Fact, Conclusions of
Law was filed on March 30, 2015. Petitioner filed a Notice of Appeal on March 13. 2015. On
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of Petitioner’s
third petition as untimely, successive, and an abuse of the writ without a showing of good
cause and prejudice.

On April 3, 2015, Petitioner filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Petitioner’s motions.
Petitioner appealed this decision and the Nevada Supreme Court dismissed Petitioner’s appeal
on July 8, 2015.

On January 5, 2016, Petitioner filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Petitioner filed a Reply on March 10, 2016.
On April 4, 2016, the District Court denied Petitioner’s Petition. The Findings of Fact,
Conclusions of Law were filed on May 9, 2016. On May 18, 2016, Petitioner filed a Motion
to Alter or Amend Judgment N. R. Civ. P. 59(e). The State responded on June 2, 2016. On
June 8, 2016, the Court denied Petitioner’s Motion. Petitioner filed a Notice of Appeal on
June 14, 2016. On July 12, 2017, the Nevada Court of Appeals affirmed the denial of
Petitioner’s fourth Petition for Writ of Habeas Corpus.

On January 26, 2016, Petitioner filed a Petition for Writ of Habeas Corpus (NRS 34.360
- Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court, seeking
a declaratory judgment on seven (7) allegations of trial error. The Eleventh Judicial District

Court transferred Petitioner’s Petition back to this Court, as this Court has proper jurisdiction
3
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over Petitioner. On April 4, 2017, Petitioner filed a Motion for Reconsideration. The State
responded on April 19, 2017. The State Responded to Petitioner’s Petition on April 25, 2017.
The next day, Petitioner’s Motion for Reconsideration was denied. On May 10, 2017,
Petitioner filed a Reply to the State’s Response to Petitioner’s Petition, and on May 15, 2017,
the court denied Petitioner’s Petition. The Findings of Fact, Conclusions of Law, and Order
was filed on June 20, 2017. On June 27, 2017, Petitioner filed a Notice of Appeal. On August
14, 2018, the Nevada Court of Appeals affirmed the District Court’s decision; Remittitur
issued on November 30, 2018.

On January 11, 2019, Petitioner filed another Petition for Writ of Habeas Corpus. The
State responded on March 13, 2019. On March 25, 2019, the District Court denied the Petition
as procedurally batred, successive. and an abuse of the Writ process. On April 1, 2019,
Petitioner filed a Reply to the State’s Response, NRCP 12(f) Motion to Strike: and if
Necessary, NRCP 59(¢) Motion to Alter or Amend Judgment”. On April 12, 2019, the Court
entered its Findings of Fact, Conclusions of Law and Order. On May 2, 2019, Petitioner filed
a Notice of Appeal. On April 10, 2020, the Nevada Court of Appeals issued its Order of
Affirmance.

On February 27, 2020. Petitioner filed the instant Petition for Writ of Habeas Corpus.
On June 4, 2020, Petitioner filed a “Motion for Resolution of Petition Notwithstanding
Respondent’s Failure to Answer”. The Court did not order the State to file a response and
denied the Petition on June 8, 2020.

STATEMENT OF THE FACTS

During its case-in-chief, the State presented overwhelming evidence of Defendant's
guilt. This evidence included testimony that Petitioner had murdered Michael Beasley
execution style, that Petitioner made admissions to two (2) different people and that Petitioner
voluntarily, and without provocation, led police to the location of the murder weapon within
Petitioner's house. Furthermore, the State offered evidence from Petitioner's accomplices to

detail the premeditated manner in which the homicide took place.

4
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The State called the three (3) accomplices that joined Petitioner in killing Michael. The
first accomplice, Jeremiah Deskin ("Jeremiah"), testified that he knew Petitioner as a member
of the gang L.A. Crazy Riders and that Petitioner was the gang leader. Jeremiah told the jury
that Tommie Burnside (“Tommie”) and his brother Jotee Burnside (“Jotee™) were also
members of the gang. Jeremiah said that one (1) month prior to the July 16, 1998 killing of
Michael, Petitioner met with Jeremiah, Tommie, Jotee and another male gang member to
discuss whether Michae!l should be killed. Jeremiah specitically recalied that Petitioner was
soliciting opinions as to whether Michael should be killed because Michael was allegedly
trying to take Petitioner's role in the gang. Jeremiah also related that the general consensus
from the other gang members at that meeting was that Michael should not be killed.

Jeremiah further testified that on the night of the murder, he was at Petitioner's house
when Petitioner called him into the garage. There inside the garage with Tommie, Petitioner
told Jeremiah to go pick up Michael so that they could take him to the desert and shoot him.
Jeremiah then went with Tommie and Jotee to Michael's residence. Upon returning to
Petitioner's home, Petitioner displayed his Browning 9mm handgun that he had purchased
from an individual named David. Jeremiah explained that the “plan” was to go to the desert to
shoot guns and smoke weed, but that no one had any weed on them.

After driving out into the desert, Jeremiah recalled that he stopped his car near the edge
of a wash. Jeremiah told the jury that all five (5) men got out of the car to look amongst the
garbage and debris for something to use as a target. He also said that he kept the lights of his
car on to illuminate the area. At this time Petitioner asked Jeremiah to move his car closer to
the edge to brighten the area of the wash where old refrigerators were strewn about. A fter he
got out of the car, Jeremiah obser-ved Petitioner approach Michael from behind as Michael
continued looking into the wash for something to use as a target. From closer than ten (10) feet
away, Petitioner then raised the handgun and shot Michael in the upper back. Having never
seen Petitioner approach him from behind, Michael grabbed his neck/shoulder area while
dropping down onto one (1) knee. Petitioner then stepped forward and fired another shot at

Michael’s neck/head area which caused Michael to fall forward and roll over onto his back,

5
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Jeremiah testified that Tommie, Jotee and Petitioner then ran back to the car after
Petitioner had shot Michael for the second time. Before Jeremiah was able to start the car to
leave, Petitioner jumped out, ran over to Michael and shot once more at Michael’s head as
Michael lay there on his back. Jeremiah recalled that when Petitioner returned to the car. he
muttered something like, “Try to take me off my own set” which Jeremiah understood to mean
that Petitioner believed Michael was trying to remove Petitioner from the gang,

Jeremiah further testified that on the way back to Las Vegas, Petitioner threatened
Jeremiah and the Burnside brothers if any of them spoke of the killing. Jeremiah explained to
the jury that he had also been charged in the death of Michael, but agreed to plead to a lesser
charge in exchange for his testimony against Petitioner. The Burnside brothers, Tommie and
Jotee. testified that they had been at Petitioner's house on the night of the murder and that
Petitioner had shot Michael out in the desert. They also explained that they too had been
charged with the death of Michael. but had agreed with the State to testify against Petitioner.

Two women next testified for the State -- Tanesha Banks ("Tanesha™) and Crystal
Bradley (“Crystal”). Tanesha related that she was the mother of Michael's son and had been
involved in a three (3) way conversation over the telephone with Crystal and Petitioner on July
17. 1998. Tanesha stated that Petitioner sounded “panicky” when she incorrectly mentioned
that she had seen Michael earlier in the morning of July 17, 1998. Tanesha also told the jury
that she had been beaten by a friend of Petitioner purportedly because Tanesha had been telling
people she believed Petitioner was responsible for Michael’s death. Tanesha later explained
that once Petitioner had been arrested, she received a threatening call from him when he was
being held at the Clark County Detention Center (“CCDC").

Crystal next testified that she had been familiar with Petitioner from the L.A. Crazy
Riders gang and that she had stayed in contact with the gang. She also recalled the three (3)
way telephone conversation with Tanesha and Petitioner in which Petitioner abruptly toid her
that he needed to speak with only Crystal. Crystal then testified that during this conversation,
Petitioner admitted to murdering Michael, and he planned on attempting to make it look like

another gang had committed the killing. Crystal revealed that while she did not believe
6
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Petitioner at first, she later called Secret Witness when she confirmed that Michael was indeed
dead.

Brittney Adams ("Brittney") testified that she had talked to Petitioner about Michael's
death and that she thought Petitioner was “covering something up.” Britiney also said that
Petitioner had told her Crystal and Tanesha were involved in Michael’s death and that he
wanted Brittney to kill Tanesha because Tanesha was blaming him for the death. Brittney
explained that she drove over to Tanesha's house with her cousin and Petitioner to get
Tanesha's side of the story. Petitioner offered Brittney a hammer to use in the assault of
Tanesha telling her, “You can just hit her between the eyes and kill her: just kill her, cuz; just
kill her.” Brittney told the jury that she refused Petitioner’s offer to use the hammer, but did
get into a fight with Tanesha while Petitioner remained inside the car. Brittney recalled that
when they left Tanesha's house, Petitioner repeatedly said to her, “You should have killed her,
cuz, you should have killed her.”

Jomeka Beavers (“Jomeka™), Michael's aunt, testified that she was living with Michael
on the day he was murdered. She related that Michael had received a telephone call early in
the evening on the night he was killed. Michael then asked Jomeka to watch his infant son
while he went out with his friends. Jomeka specifically remembered that Michael got into a
car with Jeremiah, whom she knew as Woodpecker, but that Charles Damion Von Lewis a.k.a.
Sugar Bear was not present.

Dr. Robert Jordan (*Jordan™) testified that he performed the autopsy on Michael who
had three (3) bullet wounds, two {2) to the chest and one (1) to the head. Jordan explained that
the Michael had one entrance wound to the back. one exit wound to the chest and one entrance
wound above the left eye. Jordan also testified that the only projectiles he recovered during
the autopsy were bullet fragments from Michael’s skull.

Las Vegas Metropolitan Police Department ("LVMPD") homicide detectives James
Buczek (“Buczek™) and Thomas Thowsen (T howsen™) testified that they had been the lead
investigators into Michael's death. Buczek related that he had developed Petitioner as a suspect

in the murder of Michael after he spoke with Tanesha who told him about the three (3) way
7
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telephone conversation she had with Crystal and Petitioner. Buczek confirmed this information
by speaking with Crystal and then proceeded to have a search warrant drawn up to search
Petitioner’s house for evidence. Petitioner was placed under arrest after the execution of the
search warrant and was advised of his Miranda rights. As Buczek was transporting him to the
police station. Petitioner immediately referred to a 9mm handgun as the murder weapon even
though Buczek never told Petitioner what kind of weapon was used to kill Michael. Petitioner
also told Buczek that the 9mm handgun was back at his house. LVMPD found the 9mm
handgun in a bag under Petitioner's bed. AA Vol. 3, p. 0480. Thowsen testified that he had
investigated a September 23, 1998 phone call from CCDC to Tanesha and confirmed that it
had come from a phone line within CCDC. Further investigation by Thowsen revealed that
two (2) phone calls had been placed from the section of CCDC where Petitioner was being
held. The jury then heard from another inmate of CCDC, John Holmes (“Holmes”). who
testified that Petitioner had admitted to killing Michael. Holmes stated that Petitioner told him
he murdered Michael because Michael was trying to take his leadership spot in the gang.

A number of LVMPD crime scene analysts testified for the State as well. Kelly Neil
(“Neil™) testified that he recovered four (4) shiny. new-looking shell casings from the crime
scene amidst "hundreds” of expended shell casings. Neil also recovered three (3) Winston
brand cigarette butts and took photographs of footprints. Neil explained that three (3) of the
four (4) shell casings he retrieved were 9mm cartridges. Randall McPhail (“McPhail ™) testified
that he collected evidence from Petitioner's house after the search warrant had been executed.
McPhail explained that he recovered a 9mm handgun, took pictures of seven (7) pairs of shoes
and collected cigarette butts bearing the brands Kool. Benson & Hedges and a generic brand.
A further check on the 9mm handgun revealed that it had been reported stolen from a residence
in North Las Vegas.

Fred Boyd (“Boyd™) next testified that he had run fingerprint analysis on the recovered
shell casings and 9mm handgun, but was unable to get any tangible latent prints. Boyd also
explained that he could not find a match amongst the photographs of footprint impression at

the crime scene and the photographs of the seven (7) pairs of shoes from Petitioner’s house.

8
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Firearms expert Torrey Johnson (*Johnson™) testified that he conducted a test fire on the 9mm
handgun recovered from Petitioner’s house and that the shell casings discovered at the crime
scene were three (3) 9mm casings and one (1) .45 casing. Johnson also told the jury that while
he could not positively find that the shell casings had been fired from the 9mm handgun seized
at Petitioner’s house, the casings bore marks consistent with that conclusion. Moreover,
Johnson explained that based on the assumption that the coroner removed bullet fragments
from Michael's skull which were the resulting cause of death, the 9mm handgun examined by
Jordan was the murder weapon.
ANALYSIS

L. PETITIONER’S SEVENTH PETITION IS PROCEDURALLY BARRED

This Court FINDS that the instant Petition is time-barred, successive, and subject to the
mandatory procedural bars.

A. The Procedural Bars are Mandatory

The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory.” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

State v. Dist. Court (Riker), 121 Nev. 225, 112 P.3d 1070 (2005) (emphasis added).

Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied. For the reasons discussed below, this Court finds
Petitioner’s Petition is denied.

B. Petitioner’s Petition is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed

9
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within I year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within I year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233,112 P.3d 1070. 1075 (2005).

Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901,902 (2002), the Nevada Supreme
Court affirmed the rejection of a habeas petition that was filed two days late, pursuant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause™ for the delay in filing. Gonzales. 590 P.3d at 902. The one-year
time bar is therefore strictly construed. In contrast with the short amount of time to file a
notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition. so
there is no injustice in a strict application of NRS 34.726(1). despite any alleged difficulties
with the postal system. Gonzales, 118 Nev. at 595, 53 P.3d at 903.

Petitioner’s Judgment of Conviction was filed on December 2, 1999, He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001. Accordingly, Petitioner had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until February 27, 2020, more than
eighteen (18) years later. Therefore, absent a showing of good cause. Petitioner’s motion is
denied as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a

showing of good cause and prejudice or actual innocence, which Petitioner failed to
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demonstrate as stated below. Accordingly, this Court finds Petitioner's Petition must be
denied.

C. Petitioner’s Petition is Successive and an Abuse of the Writ

Petitioner’s instant petition is dismissed pursuant to NRS 34.810 as it is successive and

an abuse of the writ. NRS 34.810 provides in pertinent part that:

2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
Justice finds that the failure of the Defendant to assert those
§rounds in a prior petition constituted an abuse of the writ,

. Pursuant to subsections 1 and 2, the petitioner has the
burden of pleading and proving specific facts that demonstrate:

(a)  Good cause for the petitioner’s failure to present the

claim or for presenting the claim again; and

(b)  Actual prejudice to the petitioner.

Petitioner filed six (6) previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, January 26.
2016, and January 11, 2019. Each petition was duly considered and denied by the Court.
Consequently, the instant petition filed on February 27, 2020. is a successive petition.
Moreover, Petitioner raises similar claims as raised before. See e.g.. Nasby v. State, No.
80443-COA (Order of Affirmance and Denying Petition, Apr. 10, 2020); Nasby v. State, No.
70626 (Order of Affirmance, Jul. 12, 2017). As such, the instant petition is also an abuse of
the writ. See also Pellegrini v. State, 117 Nev. 860, 888, 34 P.3d 519, 538 (2001); Hall v.
State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Petitioner has the burden of
pleading and proving specific facts that demonstrate both good cause for his failure to present
his claim in a timely manner and actual prejudice, which Petitioner fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60. 860 P.2d 710. 715-16 (1993): Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, this Court finds the instant
Petition is denied.

"
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II.  PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 or NRS 34.800. a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in earlier proceedings or comply with the statutory requirements. See Hogan.
109 Nev. at 959-60, 860 P.2d at 715-16; Phelps. 104 Nev. at 659, 764 P.2d at 1305.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621. 81 P.3d 521. 525 (2003) (emphasis added); see Hathaway v. State. 119 Nev.
248,251.71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable,”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488. 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595. 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956. 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt 1o
manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
by statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
1145 (2004); Hood v. State. 111 Nev. 335, 890 P.2d 797 (1995). Moreover, a return to state

court to exhaust remedies for federal habeas is not good cause to overcome state procedural

bars. Collev v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).

12
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Finally, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. 1d.

Petitioner failed to assert any good cause for his procedural default. Instead, he argued,
as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
said procedural bars are mandatory. Moreover, Petitioner could and should have previously
raised these issues in an earlier petition. As such, Petitioner failed to establish an impediment
external to the defense and therefore does not constitute good cause to overcome the

procedural bars. Phelps v. Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d

1303 (1988). Accordingly, Petitioner cannot demonstrate good cause and this Petition for Writ
of Habeas Corpus is denied.
III.  CONSTITUTIONALITY OF NRS 193.050(3) AND NRS 200.030(1)(A)
Petitioner argued that the statutes he was imprisoned under are unconstitutional;
therefore, he is actually innocent. Petition at 20, 23. Specifically. Petitioner claims NRS
193.050(3) is unconstitutional as an “invalid delegation of legislative powers and abdication
of legislative duties” and NRS 200.030(1)(a) is “void-for-vagueness” since the statute does
not define “willful, deliberate, and premeditated”. Petition at 23-26. This Court declines to
issue any determination that NRS 193.050(3) and NRS 200.030(1)(a) are unconstitutional.
To the extent that similar arguments have been raised regarding the constitutionality of
NRS 200.030(1)(a), said claims are barred pursuant to the Law of the Case Doctrine. Under
the law of the case doctrine, an issue that has already been decided on the merits by the Nevada
Supreme Court is law of the case and the holding will not be revisited in a habeas petition.
“The law of a first appeal is law of the case on all subsequent appeals in which the facts are
substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). The law of the case doctrine may
not be avoided by a more detailed and precisely focused argument made after reflection upon

previous proceedings. Id. at 316. 535 P.2d at 798-99; See Nasby v. State, No. 80443-COA

13
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(Order of Affirmance and Denying Petition, Apr. 10, 2020); Nasby v. State, No. 70626 (Order
of Affirmance, Jul. 12, 2017).
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied.
DATED this 29th day of June, 2020.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY _/s/TALEEN PANDUKHT
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734

CERTIFICATE OF MAILING

I'hereby certify that service of the above and foregoing was made this 29th day of June,

2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRENDAN NASBY #63618

LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, NV 89419

BY  /s/D. Daniels
Secretary for the District Attorney's Office

98F11168A/TP/SW-Appeals/dd-MVU
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Electronically Filed
71112020 11:10 AM
Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
BRANDON NASBY,
Case No: A-19-788126-W
Petitioner, Dept No: XX
vs.
RENEE BAKER, WARDEN,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on June 29, 2020, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on July 1, 2020.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 1 day of July 2020, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Brandon Nasby # 63618
1200 Prison Rd.
Lovelock, NV 89419

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1

Case Number: A-19-788126-W
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Elastronizally Filad
8/29/2020 4:03 P
Bleven D, Briayson

GLER;% OF THE 691?5

FCL

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565
TALEEN PANDUKHT

Chief Deputy District Attorney
Nevada Bar #005734

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

Elfgl?l;lgﬁN JAMES NASBY,
Petitioner, CASE NO: A-19-788126-W
-vs- 98C154293-2
THE STATE OF NEVADA DEPT NO: XIX
Respondent.

FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER

DATE OF HEARING: JUNE 8, 2020
TIME OF HEARING: 10:15 AM

THIS CAUSE having come on for hearing before the Honorable WILLIAM D.
KEPHART, District Judge, on the 8th day of June, 2020, the Petitioner not being present,
proceeding in proper person, the Respondent being represented by STEVEN B. WOLFSON,
Clark County District Attorney, by and through ANN DUNN, Deputy District Attorney, and
the Court having considered the matter, including briefs, transcripts, arguments of counsel,
and documents on file herein, now therefore, the Court makes the following findings of fact
and conclusions of law:

1
1/
1
i
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FINDINGS OF FACT, CONCLUSIONS OF LAW
PROCEDURAL BACKGROUND
On November 9, 1998, the State filed an Information charging BRENDAN JAMES

NASBY (“Petitioner”) with: Count 1 — Conspiracy to Commit Murder; and Count 2 — Murder
with use of a Deadly Weapon (Open Murder). Petitioner’s jury trial began on October 11,
1999. On October 19, 1999, the jury found Petitioner guilty on both counts; as to Count 2. the
Jury returned a guilty verdict for First Degree Murder with use of a Deadly Weapon.

On November 29, 1999, the District Court sentenced Petitioner as follows: Count 1 — a
maximum of one hundred twenty (120) months to a minimum of forty-eight (48) months in
the Nevada Department of Corrections (“NDC™); and Count 2 — Life with the possibility of
parole, plus an equal and consecutive term of Life with the possibility of parole for the use of
a deadly weapon, to run consecutive to Count 1, with four hundred eighty (480) days credit
for time served. The Judgment of Conviction was filed on December 2, 1999.

On December 14, 1999, Petitioner filed a Notice of Appeal. The Nevada Supreme Court
affirmed Petitioner’s conviction on February 7, 2001. Nasby v. State. No. 35319 (Order of
Affirmance, Feb. 7, 2001). Remittitur issued on March 6. 2001.

On January 30, 2002. Petitioner filed a Post-Conviction Petition for Writ of Habeas
Corpus. The State filed a Response on April 5, 2002. On March 27, 2006, the Court denied
Petitioner’s Petition and filed its Findings of Fact, Conclusions of Law and Order on April 26,
2006. Petitioner filed a Notice of Appeal on April 12, 2006. On June 18, 2007. the Nevada
Supreme Court affirmed the Court's denial of Petitioner's first Petition. See Nasby v. State,
No. 47130 (Order of Affirmance, June 28, 2007). Remittitur issued on July 13, 2007.

Petitioner filed his second Post-Conviction Petition for Writ of Habeas Corpus on
February 18, 2011. The State responded on April 8, 2011. The Court denied Petitioner's
second Petition as procedurally barred on May 11, 2011. The Court then filed its Findings of
Fact, Conclusions of Law on June 17, 2011. Petitioner filed a Notice of Appeal on June 13,

2011, with the Nevada Supreme Court affirming the decision of the District Court on February

2
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8, 2012, and issuing Remittitur on March 5, 2012. See Nasby v. State. No. 58579 (Order of
Affirmance, Feb. 8, 2012).

On December 9, 2014, Petitioner filed his third Post-Conviction Petition for Writ of
Habeas Corpus. The State responded on February 4, 2015. This Court denied Petitioner's
Petition as procedurally barred on February 25, 2015 and the Findings of Fact, Conclusions of
Law was filed on March 30, 2015. Petitioner filed a Notice of Appeal on March 13. 2015. On
September 11, 2015, the Nevada Supreme Court affirmed the Court’s denial of Petitioner’s
third petition as untimely, successive, and an abuse of the writ without a showing of good
cause and prejudice.

On April 3, 2015, Petitioner filed a Motion to Disqualify Judge, and Notice and Motion
to Attach Supplemental Exhibits on April 21, 2015. The State filed on Opposition on April
28, 2015. On April 28, 2015, the Court filed a written order denying Petitioner’s motions.
Petitioner appealed this decision and the Nevada Supreme Court dismissed Petitioner’s appeal
on July 8, 2015.

On January 5, 2016, Petitioner filed his fourth Post-Conviction Petition for Writ of
Habeas Corpus, a Memorandum of Points and Authorities in Support, a Supplemental
Memorandum of Points and Authorities in Support, and a Motion for Appointment of Counsel.
The State filed a Response on February 23, 2016. Petitioner filed a Reply on March 10, 2016.
On April 4, 2016, the District Court denied Petitioner’s Petition. The Findings of Fact,
Conclusions of Law were filed on May 9, 2016. On May 18, 2016, Petitioner filed a Motion
to Alter or Amend Judgment N. R. Civ. P. 59(e). The State responded on June 2, 2016. On
June 8, 2016, the Court denied Petitioner’s Motion. Petitioner filed a Notice of Appeal on
June 14, 2016. On July 12, 2017, the Nevada Court of Appeals affirmed the denial of
Petitioner’s fourth Petition for Writ of Habeas Corpus.

On January 26, 2016, Petitioner filed a Petition for Writ of Habeas Corpus (NRS 34.360
- Constitutional Questions/Questions of Law) in the Eleventh Judicial District Court, seeking
a declaratory judgment on seven (7) allegations of trial error. The Eleventh Judicial District

Court transferred Petitioner’s Petition back to this Court, as this Court has proper jurisdiction
3
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over Petitioner. On April 4, 2017, Petitioner filed a Motion for Reconsideration. The State
responded on April 19, 2017. The State Responded to Petitioner’s Petition on April 25, 2017.
The next day, Petitioner’s Motion for Reconsideration was denied. On May 10, 2017,
Petitioner filed a Reply to the State’s Response to Petitioner’s Petition, and on May 15, 2017,
the court denied Petitioner’s Petition. The Findings of Fact, Conclusions of Law, and Order
was filed on June 20, 2017. On June 27, 2017, Petitioner filed a Notice of Appeal. On August
14, 2018, the Nevada Court of Appeals affirmed the District Court’s decision; Remittitur
issued on November 30, 2018.

On January 11, 2019, Petitioner filed another Petition for Writ of Habeas Corpus. The
State responded on March 13, 2019. On March 25, 2019, the District Court denied the Petition
as procedurally batred, successive. and an abuse of the Writ process. On April 1, 2019,
Petitioner filed a Reply to the State’s Response, NRCP 12(f) Motion to Strike: and if
Necessary, NRCP 59(¢) Motion to Alter or Amend Judgment”. On April 12, 2019, the Court
entered its Findings of Fact, Conclusions of Law and Order. On May 2, 2019, Petitioner filed
a Notice of Appeal. On April 10, 2020, the Nevada Court of Appeals issued its Order of
Affirmance.

On February 27, 2020. Petitioner filed the instant Petition for Writ of Habeas Corpus.
On June 4, 2020, Petitioner filed a “Motion for Resolution of Petition Notwithstanding
Respondent’s Failure to Answer”. The Court did not order the State to file a response and
denied the Petition on June 8, 2020.

STATEMENT OF THE FACTS

During its case-in-chief, the State presented overwhelming evidence of Defendant's
guilt. This evidence included testimony that Petitioner had murdered Michael Beasley
execution style, that Petitioner made admissions to two (2) different people and that Petitioner
voluntarily, and without provocation, led police to the location of the murder weapon within
Petitioner's house. Furthermore, the State offered evidence from Petitioner's accomplices to

detail the premeditated manner in which the homicide took place.
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The State called the three (3) accomplices that joined Petitioner in killing Michael. The
first accomplice, Jeremiah Deskin ("Jeremiah"), testified that he knew Petitioner as a member
of the gang L.A. Crazy Riders and that Petitioner was the gang leader. Jeremiah told the jury
that Tommie Burnside (“Tommie”) and his brother Jotee Burnside (“Jotee™) were also
members of the gang. Jeremiah said that one (1) month prior to the July 16, 1998 killing of
Michael, Petitioner met with Jeremiah, Tommie, Jotee and another male gang member to
discuss whether Michae!l should be killed. Jeremiah specitically recalied that Petitioner was
soliciting opinions as to whether Michael should be killed because Michael was allegedly
trying to take Petitioner's role in the gang. Jeremiah also related that the general consensus
from the other gang members at that meeting was that Michael should not be killed.

Jeremiah further testified that on the night of the murder, he was at Petitioner's house
when Petitioner called him into the garage. There inside the garage with Tommie, Petitioner
told Jeremiah to go pick up Michael so that they could take him to the desert and shoot him.
Jeremiah then went with Tommie and Jotee to Michael's residence. Upon returning to
Petitioner's home, Petitioner displayed his Browning 9mm handgun that he had purchased
from an individual named David. Jeremiah explained that the “plan” was to go to the desert to
shoot guns and smoke weed, but that no one had any weed on them.

After driving out into the desert, Jeremiah recalled that he stopped his car near the edge
of a wash. Jeremiah told the jury that all five (5) men got out of the car to look amongst the
garbage and debris for something to use as a target. He also said that he kept the lights of his
car on to illuminate the area. At this time Petitioner asked Jeremiah to move his car closer to
the edge to brighten the area of the wash where old refrigerators were strewn about. A fter he
got out of the car, Jeremiah obser-ved Petitioner approach Michael from behind as Michael
continued looking into the wash for something to use as a target. From closer than ten (10) feet
away, Petitioner then raised the handgun and shot Michael in the upper back. Having never
seen Petitioner approach him from behind, Michael grabbed his neck/shoulder area while
dropping down onto one (1) knee. Petitioner then stepped forward and fired another shot at

Michael’s neck/head area which caused Michael to fall forward and roll over onto his back,

5
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Jeremiah testified that Tommie, Jotee and Petitioner then ran back to the car after
Petitioner had shot Michael for the second time. Before Jeremiah was able to start the car to
leave, Petitioner jumped out, ran over to Michael and shot once more at Michael’s head as
Michael lay there on his back. Jeremiah recalled that when Petitioner returned to the car. he
muttered something like, “Try to take me off my own set” which Jeremiah understood to mean
that Petitioner believed Michael was trying to remove Petitioner from the gang,

Jeremiah further testified that on the way back to Las Vegas, Petitioner threatened
Jeremiah and the Burnside brothers if any of them spoke of the killing. Jeremiah explained to
the jury that he had also been charged in the death of Michael, but agreed to plead to a lesser
charge in exchange for his testimony against Petitioner. The Burnside brothers, Tommie and
Jotee. testified that they had been at Petitioner's house on the night of the murder and that
Petitioner had shot Michael out in the desert. They also explained that they too had been
charged with the death of Michael. but had agreed with the State to testify against Petitioner.

Two women next testified for the State -- Tanesha Banks ("Tanesha™) and Crystal
Bradley (“Crystal”). Tanesha related that she was the mother of Michael's son and had been
involved in a three (3) way conversation over the telephone with Crystal and Petitioner on July
17. 1998. Tanesha stated that Petitioner sounded “panicky” when she incorrectly mentioned
that she had seen Michael earlier in the morning of July 17, 1998. Tanesha also told the jury
that she had been beaten by a friend of Petitioner purportedly because Tanesha had been telling
people she believed Petitioner was responsible for Michael’s death. Tanesha later explained
that once Petitioner had been arrested, she received a threatening call from him when he was
being held at the Clark County Detention Center (“CCDC").

Crystal next testified that she had been familiar with Petitioner from the L.A. Crazy
Riders gang and that she had stayed in contact with the gang. She also recalled the three (3)
way telephone conversation with Tanesha and Petitioner in which Petitioner abruptly toid her
that he needed to speak with only Crystal. Crystal then testified that during this conversation,
Petitioner admitted to murdering Michael, and he planned on attempting to make it look like

another gang had committed the killing. Crystal revealed that while she did not believe
6
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Petitioner at first, she later called Secret Witness when she confirmed that Michael was indeed
dead.

Brittney Adams ("Brittney") testified that she had talked to Petitioner about Michael's
death and that she thought Petitioner was “covering something up.” Britiney also said that
Petitioner had told her Crystal and Tanesha were involved in Michael’s death and that he
wanted Brittney to kill Tanesha because Tanesha was blaming him for the death. Brittney
explained that she drove over to Tanesha's house with her cousin and Petitioner to get
Tanesha's side of the story. Petitioner offered Brittney a hammer to use in the assault of
Tanesha telling her, “You can just hit her between the eyes and kill her: just kill her, cuz; just
kill her.” Brittney told the jury that she refused Petitioner’s offer to use the hammer, but did
get into a fight with Tanesha while Petitioner remained inside the car. Brittney recalled that
when they left Tanesha's house, Petitioner repeatedly said to her, “You should have killed her,
cuz, you should have killed her.”

Jomeka Beavers (“Jomeka™), Michael's aunt, testified that she was living with Michael
on the day he was murdered. She related that Michael had received a telephone call early in
the evening on the night he was killed. Michael then asked Jomeka to watch his infant son
while he went out with his friends. Jomeka specifically remembered that Michael got into a
car with Jeremiah, whom she knew as Woodpecker, but that Charles Damion Von Lewis a.k.a.
Sugar Bear was not present.

Dr. Robert Jordan (*Jordan™) testified that he performed the autopsy on Michael who
had three (3) bullet wounds, two {2) to the chest and one (1) to the head. Jordan explained that
the Michael had one entrance wound to the back. one exit wound to the chest and one entrance
wound above the left eye. Jordan also testified that the only projectiles he recovered during
the autopsy were bullet fragments from Michael’s skull.

Las Vegas Metropolitan Police Department ("LVMPD") homicide detectives James
Buczek (“Buczek™) and Thomas Thowsen (T howsen™) testified that they had been the lead
investigators into Michael's death. Buczek related that he had developed Petitioner as a suspect

in the murder of Michael after he spoke with Tanesha who told him about the three (3) way
7
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telephone conversation she had with Crystal and Petitioner. Buczek confirmed this information
by speaking with Crystal and then proceeded to have a search warrant drawn up to search
Petitioner’s house for evidence. Petitioner was placed under arrest after the execution of the
search warrant and was advised of his Miranda rights. As Buczek was transporting him to the
police station. Petitioner immediately referred to a 9mm handgun as the murder weapon even
though Buczek never told Petitioner what kind of weapon was used to kill Michael. Petitioner
also told Buczek that the 9mm handgun was back at his house. LVMPD found the 9mm
handgun in a bag under Petitioner's bed. AA Vol. 3, p. 0480. Thowsen testified that he had
investigated a September 23, 1998 phone call from CCDC to Tanesha and confirmed that it
had come from a phone line within CCDC. Further investigation by Thowsen revealed that
two (2) phone calls had been placed from the section of CCDC where Petitioner was being
held. The jury then heard from another inmate of CCDC, John Holmes (“Holmes”). who
testified that Petitioner had admitted to killing Michael. Holmes stated that Petitioner told him
he murdered Michael because Michael was trying to take his leadership spot in the gang.

A number of LVMPD crime scene analysts testified for the State as well. Kelly Neil
(“Neil™) testified that he recovered four (4) shiny. new-looking shell casings from the crime
scene amidst "hundreds” of expended shell casings. Neil also recovered three (3) Winston
brand cigarette butts and took photographs of footprints. Neil explained that three (3) of the
four (4) shell casings he retrieved were 9mm cartridges. Randall McPhail (“McPhail ™) testified
that he collected evidence from Petitioner's house after the search warrant had been executed.
McPhail explained that he recovered a 9mm handgun, took pictures of seven (7) pairs of shoes
and collected cigarette butts bearing the brands Kool. Benson & Hedges and a generic brand.
A further check on the 9mm handgun revealed that it had been reported stolen from a residence
in North Las Vegas.

Fred Boyd (“Boyd™) next testified that he had run fingerprint analysis on the recovered
shell casings and 9mm handgun, but was unable to get any tangible latent prints. Boyd also
explained that he could not find a match amongst the photographs of footprint impression at

the crime scene and the photographs of the seven (7) pairs of shoes from Petitioner’s house.

8
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Firearms expert Torrey Johnson (*Johnson™) testified that he conducted a test fire on the 9mm
handgun recovered from Petitioner’s house and that the shell casings discovered at the crime
scene were three (3) 9mm casings and one (1) .45 casing. Johnson also told the jury that while
he could not positively find that the shell casings had been fired from the 9mm handgun seized
at Petitioner’s house, the casings bore marks consistent with that conclusion. Moreover,
Johnson explained that based on the assumption that the coroner removed bullet fragments
from Michael's skull which were the resulting cause of death, the 9mm handgun examined by
Jordan was the murder weapon.
ANALYSIS

L. PETITIONER’S SEVENTH PETITION IS PROCEDURALLY BARRED

This Court FINDS that the instant Petition is time-barred, successive, and subject to the
mandatory procedural bars.

A. The Procedural Bars are Mandatory

The Nevada Supreme Court has held that “[a]pplication of the statutory procedural

default rules to post-conviction habeas petitions is mandatory.” noting:

Habeas corpus petitions that are filed many years after conviction
are an unreasonable burden on the criminal justice system. The
necessity for a workable system dictates that there must exist a
time when a criminal conviction is final.

State v. Dist. Court (Riker), 121 Nev. 225, 112 P.3d 1070 (2005) (emphasis added).

Additionally, the Court noted that procedural bars “cannot be ignored [by the district court]
when properly raised by the State.” Id. at 233, 112 P.3d at 1075. The Nevada Supreme Court
has granted no discretion to the district courts regarding whether to apply the statutory
procedural bars; the rules must be applied. For the reasons discussed below, this Court finds
Petitioner’s Petition is denied.

B. Petitioner’s Petition is Time Barred

The mandatory provision of NRS 34.726(1) states:

Unless there is good cause shown for delay, a petition that
challenges the validity of a judgment or sentence must be filed

9
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within I year after entry of the judgment of conviction or, if an
appeal has been taken from the judgment, within I year after the
Supreme Court issues its remittitur. For the purposes of this
subsection, good cause for delay exists if the petitioner
demonstrates to the satisfaction of the court:

(emphasis added). “[T]he statutory rules regarding procedural default are mandatory and
cannot be ignored when properly raised by the State.” State v. Dist. Court (Riker), 121 Nev.
225,233,112 P.3d 1070. 1075 (2005).

Accordingly, the one-year time bar prescribed by NRS 34.726 begins to run from the
date the judgment of conviction is filed or a remittitur from a timely direct appeal is filed.
Dickerson v. State, 114 Nev. 1084, 1087, 967 P.2d 1132, 1133-34 (1998); see Pellegrini v.
State, 117 Nev. 860, 873, 34 P.3d 519, 528 (2001) (holding that NRS 34.726 should be

construed by its plain meaning).

In Gonzales v. State, 118 Nev. 590, 593, 590 P.3d 901,902 (2002), the Nevada Supreme
Court affirmed the rejection of a habeas petition that was filed two days late, pursuant to the
“clear and unambiguous” mandatory provisions of NRS 34.726(1). Gonzales reiterated the
importance of filing the petition with the District Court within the one-year mandate, absent a
showing of “good cause™ for the delay in filing. Gonzales. 590 P.3d at 902. The one-year
time bar is therefore strictly construed. In contrast with the short amount of time to file a
notice of appeal, a prisoner has an ample full year to file a post-conviction habeas petition. so
there is no injustice in a strict application of NRS 34.726(1). despite any alleged difficulties
with the postal system. Gonzales, 118 Nev. at 595, 53 P.3d at 903.

Petitioner’s Judgment of Conviction was filed on December 2, 1999, He filed a Notice
of Appeal on December 14, 1999, and the Nevada Supreme Court issued its remittitur on
March 6, 2001. Accordingly, Petitioner had until approximately March 6, 2002, to file a post-
conviction petition. The instant motion was not filed until February 27, 2020, more than
eighteen (18) years later. Therefore, absent a showing of good cause. Petitioner’s motion is
denied as time-barred pursuant to NRS 34.726(1). NRS 34.726 can only be overcome upon a

showing of good cause and prejudice or actual innocence, which Petitioner failed to

10
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demonstrate as stated below. Accordingly, this Court finds Petitioner's Petition must be
denied.

C. Petitioner’s Petition is Successive and an Abuse of the Writ

Petitioner’s instant petition is dismissed pursuant to NRS 34.810 as it is successive and

an abuse of the writ. NRS 34.810 provides in pertinent part that:

2. A second or successive petition must be dismissed if the
judge or justice determines that it fails to allege new or different
grounds for relief and that the prior determination was on the
merits or, if new and different grounds are alleged, the judge or
Justice finds that the failure of the Defendant to assert those
§rounds in a prior petition constituted an abuse of the writ,

. Pursuant to subsections 1 and 2, the petitioner has the
burden of pleading and proving specific facts that demonstrate:

(a)  Good cause for the petitioner’s failure to present the

claim or for presenting the claim again; and

(b)  Actual prejudice to the petitioner.

Petitioner filed six (6) previous Petitions for Writ of Habeas Corpus (Post-Conviction)
on January 30, 2002, February 18, 2011, December 9, 2014, January 5, 2016, January 26.
2016, and January 11, 2019. Each petition was duly considered and denied by the Court.
Consequently, the instant petition filed on February 27, 2020. is a successive petition.
Moreover, Petitioner raises similar claims as raised before. See e.g.. Nasby v. State, No.
80443-COA (Order of Affirmance and Denying Petition, Apr. 10, 2020); Nasby v. State, No.
70626 (Order of Affirmance, Jul. 12, 2017). As such, the instant petition is also an abuse of
the writ. See also Pellegrini v. State, 117 Nev. 860, 888, 34 P.3d 519, 538 (2001); Hall v.
State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975).

To avoid the procedural default under NRS 34.810, Petitioner has the burden of
pleading and proving specific facts that demonstrate both good cause for his failure to present
his claim in a timely manner and actual prejudice, which Petitioner fails to demonstrate. NRS
34.810(3); Hogan v. Warden, 109 Nev. 952, 959-60. 860 P.2d 710. 715-16 (1993): Phelps v.
Director, 104 Nev. 656, 659, 764 P.2d 1303, 1305 (1988). Thus, this Court finds the instant
Petition is denied.

"
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II.  PETITIONER CANNOT ESTABLISH GOOD CAUSE TO OVERCOME
THE PROCEDURAL BARS

To avoid procedural default under NRS 34.726 or NRS 34.800. a defendant has the
burden of pleading and proving specific facts that demonstrate good cause for his failure to
present his claim in earlier proceedings or comply with the statutory requirements. See Hogan.
109 Nev. at 959-60, 860 P.2d at 715-16; Phelps. 104 Nev. at 659, 764 P.2d at 1305.

“To establish good cause, appellants must show that an impediment external to the
defense prevented their compliance with the applicable procedural rule.” Clem v. State, 119
Nev. 615, 621. 81 P.3d 521. 525 (2003) (emphasis added); see Hathaway v. State. 119 Nev.
248,251.71 P.3d 503, 506 (2003); Pellegrini, 117 Nev. at 887, 34 P.3d at 537. Such an external

impediment could be “that the factual or legal basis for a claim was not reasonably available
to counsel, or that ‘some interference by officials’ made compliance impracticable,”
Hathaway, 119 Nev. at 251, 71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S. 478, 488. 106
S. Ct. 2639, 2645 (1986)); see also Gonzalez, 118 Nev. at 595. 53 P.3d at 904 (citing Harris v.
Warden, 114 Nev. 956. 959-60 n.4, 964 P.2d 785 n.4 (1998)). Any delay in filing of the petition
must not be the fault of the petitioner. NRS 34.726(1)(a).

The Nevada Supreme Court has clarified that a defendant cannot attempt 1o
manufacture good cause. Clem, 119 Nev. at 621, 81 P.3d at 526. To find good cause there
must be a “substantial reason; one that affords a legal excuse.” Hathaway, 119 Nev. at 251,
71 P.3d at 506. Excuses such as the lack of assistance of counsel when preparing a petition,
as well as the failure of trial counsel to forward a copy of the file to a petitioner have been
found not to constitute good cause. See Phelps, 104 Nev. at 660, 764 P.2d at 1306, superseded
by statute on other grounds as recognized in Nika v. State, 120 Nev. 600, 607, 97 P.3d 1140,
1145 (2004); Hood v. State. 111 Nev. 335, 890 P.2d 797 (1995). Moreover, a return to state

court to exhaust remedies for federal habeas is not good cause to overcome state procedural

bars. Collev v. State, 105 Nev. 235, 236, 773 P.2d 1229, 1230 (1989).

12
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Finally, claims asserted in a petition for post-conviction relief must be supported with
specific factual allegations, which if true, would entitle the petitioner to relief. Hargrove v.
State, 100 Nev. 498, 502, 686 P.2d 222, 225 (1984). “Bare” and “naked” allegations are not
sufficient, nor are those belied and repelled by the record. 1d.

Petitioner failed to assert any good cause for his procedural default. Instead, he argued,
as discussed, supra, that the procedural bars do not apply to him. For the reasons discussed,
said procedural bars are mandatory. Moreover, Petitioner could and should have previously
raised these issues in an earlier petition. As such, Petitioner failed to establish an impediment
external to the defense and therefore does not constitute good cause to overcome the

procedural bars. Phelps v. Director, Nevada Department of Prisons, 104 Nev. 656, 764 P.2d

1303 (1988). Accordingly, Petitioner cannot demonstrate good cause and this Petition for Writ
of Habeas Corpus is denied.
III.  CONSTITUTIONALITY OF NRS 193.050(3) AND NRS 200.030(1)(A)
Petitioner argued that the statutes he was imprisoned under are unconstitutional;
therefore, he is actually innocent. Petition at 20, 23. Specifically. Petitioner claims NRS
193.050(3) is unconstitutional as an “invalid delegation of legislative powers and abdication
of legislative duties” and NRS 200.030(1)(a) is “void-for-vagueness” since the statute does
not define “willful, deliberate, and premeditated”. Petition at 23-26. This Court declines to
issue any determination that NRS 193.050(3) and NRS 200.030(1)(a) are unconstitutional.
To the extent that similar arguments have been raised regarding the constitutionality of
NRS 200.030(1)(a), said claims are barred pursuant to the Law of the Case Doctrine. Under
the law of the case doctrine, an issue that has already been decided on the merits by the Nevada
Supreme Court is law of the case and the holding will not be revisited in a habeas petition.
“The law of a first appeal is law of the case on all subsequent appeals in which the facts are
substantially the same.” Hall v. State, 91 Nev. 314, 315, 535 P.2d 797, 798 (1975) (quoting
Walker v. State, 85 Nev. 337, 343, 455 P.2d 34, 38 (1969)). The law of the case doctrine may
not be avoided by a more detailed and precisely focused argument made after reflection upon

previous proceedings. Id. at 316. 535 P.2d at 798-99; See Nasby v. State, No. 80443-COA

13
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(Order of Affirmance and Denying Petition, Apr. 10, 2020); Nasby v. State, No. 70626 (Order
of Affirmance, Jul. 12, 2017).
ORDER
THEREFORE, IT IS HEREBY ORDERED that the Petition for Post-Conviction Relief
shall be, and it is, hereby denied.
DATED this 29th day of June, 2020.

STEVEN B. WOLFSON
Clark County District Attorney
Nevada Bar #001565

BY _/s/TALEEN PANDUKHT
TALEEN PANDUKHT
Chief Deputy District Attorney
Nevada Bar #005734

CERTIFICATE OF MAILING

I'hereby certify that service of the above and foregoing was made this 29th day of June,

2020, by depositing a copy in the U.S. Mail, postage pre-paid, addressed to:

BRENDAN NASBY #63618

LOVELOCK CORRECTIONAL CENTER
1200 Prison Road

Lovelock, NV 89419

BY  /s/D. Daniels
Secretary for the District Attorney's Office

98F11168A/TP/SW-Appeals/dd-MVU
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DISTRICT COURT
CLARK COI{NTY, NEVADA
Brendan Nasby,
" Petitioner, ‘ ' Case No: A-19-788126-W
Department 19
vs, > .
Renee Baker Warden; State of Nevada, :
_ ORDER FOR PETITION FOR -
Respondent, ! ) WRIT OF HABEAS CORPUS
,

- Petitioner filed a Petition for Writ of Habeas Corpus (Post-Conviction Relief) on
February 27, 2020. The Court has reviewed the Petition and has determined that a response would assist
the Court in determining whether Petitioner is i]legﬁlly imprisoﬁed'and restrained of his/her liberty, and
good cause appearing therefore, »
| ' IT IS HEREBY ORDERED that Respondent shall, within 45 days after the date of this Order,

answer or otherwise respond to the Petition and file a return in accordance with the provisions of NRS

- 34.360 to 34.830, inclusive.

IT IS HEREBY FURTHER ORDERED that this matter shall be placed on this Court’s

Calendar on the 7 | (r‘-;ly of - M”7 . ., 20 20, at the hour of
G AM.

o’clock for further proceedings.

District Court Judge | ‘g

A-10-788126~
0PWH w

Orde '
. : 90175y T on for Wit of Habeas Corpu

=IO
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RECEIVED
T MAR 06208 -

CLERK OF THE COURT

-~

FILED
Case No. A . MAR 0 8 20

Dept. No. %%

IN THE Z 'Hr\. JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF _(\ ARY

* * * ¥ *

: : - A-19-788126-W
Bendon Naﬁb\-\j ' ; Dept. XIX
@g‘?ﬁiih-ng[ ' ; . e - — ]
—vy- ) ORDER TO PROCEED
- ) AN FORMA PAUPERIS .
1) Y. . ;
r&fuudmi_- )
)
Upon consideration of Bolshisper '9 Application to Proceed

In Forma Pauperis and it appearing that there is not sufficient
income, property or resources with which to commence and
maintain the action, and with good cause appearing:

IT IS HEREBY ORDERED that Poyibiiwyc
shall be permitted to prbceed In Forma Pauperis in this action, _|_
with no fees, costs or securities being necessary towards the
filing or issuance of any writ, process, pleading or papers.

IT IS FURTHER ORDERED that the Sheriff shall make personal

service of any necessary pleadings in this action without fees.

IT IS S0 OR.DERED

bDated this 2 dW % , 20,

Dlstrn.ct Court Yudge

A-19-788126-W"
OIFF .
Order to Proceed In Forma Pavperls

(T
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Comment
Notice of Entry of Findings of Fact, Conclusions of
Law and Order

05/02/2019 Notice of Appezl

05/07/2018 Case Appeal Statement *

07/24/2019 Certificate of Service »

Comment
Cettificate of Re-Service

02/27/2020 Petition for Writ of Habeas Corpus

02/27/2020 Application to Proceed in Forma Pauperis

03/06/2020 Order for Petition for Wit of Habeas Corpus ~

Comment
Order for Petition for Writ of Habeas Corpus

03/12/2020 Order to Proceed In Forma Pauperis v

Comment
Order to Proceed In Forma Pauperis

06/04/2020 Motion +

Comment - . '
Motion for Resolution of Petition Notwithstanding
Respondent's Failure to Answer

06/08/2020 Petition for Writ of Habeas Corpus ~

Judicial Officer
Kephart, William D.

Hearing Time
10:15 AM

Resuit
Denied

Parties Present«

219




Defendant

Attorney: Dunn, Ann Marie
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ASTA

IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR

THE COUNTY OF CLARK

BRENDAN JAMES NASBY,
Plaintiff(s),
VS.
RENEE BAKER (WARDEN),

Defendant(s),

Electronically Filed
7/13/2020 11:25 AM
Steven D. Grierson

CLERE OF THE COER&

Case No: A-19-788126-W

Dept No: XIX

CASE APPEAL STATEMENT

1. Appellant(s): Brendan Nasby
2. Judge: William D. Kephart
3. Appellant(s): Brendan Nasby
Counsel:

Brendan James Nasby #63618

1200 Prison Rd.

Lovelock, NV 89419
4. Respondent (s): Renee Baker (Warden)
Counsel:

Steven B. Wolfson, District Attorney

200 Lewis Ave.
Las Vegas, NV 89155-2212

A-19-788126-W

Case Number: A-19-788126-W

1-
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18
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20
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26

27

28

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No

7. Appellant Represented by Appointed Counsel On Appeal: N/A

8. Appellant Granted Leave to Proceed in Forma Pauperis**: Yes, March 4, 2020
**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: N/A
Date Application(s) filed: N/A

9. Date Commenced in District Court: January 11, 2019
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: Yes

Supreme Court Docket Number(s): 78744, 80443
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 13 day of July 2020.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Brendan Nasby

A-19-788126-W -2-
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRENDAN JAMES NASBY, Supreme Court No. 78744/80443
Appellant, District Court Case No. A788126
Vs.
THE STATE OF NEVADA,
Respondent. F".ED

AUG - 5 2020
BRENDAN JAMES NASBY, fr, XY o
Petitioner,

VS.
THE EIGHTH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK,
Respondent,
and
THE STATE OF NEVADA,
Real Party in Interest.

CLERK'S CERTIFICATE

STATE OF NEVADA, ss.

|, Elizabeth A, Brown, the duly appointed and qualified Clerk of the Supreme Court of
the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"ORDER the judgment of the district court AFFIRMED and the PETITION
DENIED”
ga}oqmn-w
Judgment, as quoted above, entered this 10th day of April, 2020, WV Supreme Gourt Clorks CertificatelJudgn

4924607
JUDGHENT IR ARG

The court being futly advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

"Rehearings Denied."

13
224



Judgment, as quoted above, entered this 23rd day of June, 2020.

IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
July 31, 2020.

Elizabeth A. Brown, Supreme Court Clerk

By: Monique Mercier
Administrative Assistant
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IN THE COURT OF APPEALS OF THE.STATE OF NEVADA

BRENDAN JAMES NASBY, No, 78744-COA
Appellant,

vs.

THE STATE OF NEVADA,
Respondent.

BRENDAN JAMES NASBY, No. 80443-COA
Petitioner, o .
. FILED |
THE EIGHTH JUDICIAL DISTRICT b N
COURT OF THE STATE OF NEVADA, COAPRIO0 W
IN AND FOR THE COUNTY OF i
CLARK,
Respondent,

and
THE STATE OF NEVADA,
Real Party in Interest.

ORDER OF AFFIRMANCE AND DENYING PETITION

Docket No. 78744.COA is an appeal from a district court order
denying Brendan James Nasby's postconviction petition for a writ of habeas
corpus. Eighth Judicial District Court, Clark County; William D. Kephart,
Judge. Docket No, 80443-COA is an original petition for a writ of
mandamus,

Docket No. 78744-COA

Nasby filed his petition on January 11, 2019, more than 17
years after issuance of the remittitur in his direct appeal. See Nasby v.
State, Docket No. 35319 (Order of Affirmance, February 7, 2001). The State

argued that Nasby's petition was not timely filed, it was successive, and it
constituted an abuse of the writ. See NRS 34.726(1); NRS 34.810(2). And

291312
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the State argued the petition should be denied because Nasby failed to
demonstrate good cause and.asctual prejudice to overcome the procedural
bars. See NRS 34.726(1); NRS 34.810(1)(b), (2), (3). The State also
affirmatively pleaded laches. See NRS 34.800(2). The district court found
that Nasby failed to demonstrate good cause to overcome the procedural
bars and the petition was barred by laches because Nasby failed to overcome
the presumption of prejudice to the State. Therefore, the district court
denied Nasby’s petition,

First, Nasby argues the district court erred by denying his
postconviction petition for a writ of habeas corpus based on a finding that
he did not establish good cause to overcome the procedural bars, Nasby
argues that, because the district court order directing the State to ﬁle a
response says “good cause appearing,” the district court was precluded from
denying his.petition for failing to demonstrate good cause, Nasby asserts
that, when a petition that is subject to procedural bars is filed, the district
court must make a determination on its own regarding whether the
petitioner has demonstrated good cause to overcome any procedural bars
and, if the court finds no good cause has been demonstrated, it must
summarily dismiss the petition. He further asserts that it is only when the
district court finds that there is good cause to overcome a procedural defect
that a district court can direct the State to file a response.

Nasby is mistaken. NRS 34.745(4) only directs the district
court. to summarily dismiss a petition when the petition is a second or
successive petition and it is plain on the face of the documents before the
district court that the petitioner is not entitled to relief based on any of the
grounds set forth in NRS 34.810(2). When it is not plain on the face of the
documents before the court that the petitioner is not entitled to relief under
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NRS 84.810(2), nothing prohibits the district court from ordering the State
to file a response to the petition. And, a response may assist the court in
determining whether the petitioner has demonstrated good cause to
overcome any procedural bars, particularly where, as here, the petition-is
subject to more than one procedural bar. Finally, it is clear from the record
that the district court’s use of “good cause appearing” was not a
determination that the district court found Nashy had demonstrated good
cause to overcoms the procedural bars. Therefore, we conclude he is not
entitled to relief on this claim.

| " Second, Nasby claims the district court abused ite discretion by
considering the State’s claim of laches, ruling on his petition before the
expiration of his time to file a reply, and denying his petition based on
laches. Nasby also asserts the district court abused its discretion by failing
to address his “Reply to State's Response to Petition for Writ of Habeas
Corpus; NRCP 12(f) Motion to Strike; and if neceasary, NRCP 59(e) Motion
to. Alter or Amend Judgment” (reply).

NRS 34.800(2) requires the State to plead laches in a motion to
dismiss and mandates that the petitioner be given an opportunity to
respond to the pleading before a ruling on the motion is made. Pursuant to
NRS 384.750(4), a petitioner has 15 days, after service of a motion to dismiss,
to file a reply to the motion.

Here, the State did not raise its allegation of laches in & motion
to dismiss; rather, the State alleged laches in its response to Nasby’s
petition. Therefore, the State’s allegation of laches was not properly raised
and should not have been considered by the district court. Further, even
assuming the State’s allegation of laches was properly raised, it was

improper for the district court to conduct the hearing on Nasby's-petition
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before Nasby's time to file a reply had expired and conclude that dismissal
of the petition was warranted based on laches. Nasby filed his reply shortly
after the district court orally denied his petition and 11 days before the
district court entered its written order denying the petition. Because the
district court had considered the State’s allegation.of laches, we also
conclude the district court erred by failing to address Nasby’s reply in the
written order denying Nasby’s petition. Nevertheless, we conclude Nasby
was not and no relief is warranted based on these claims because, as
discussed below, the district court properly denied the petition pursuant to
the application of other procedural bars.

Third, Nasby claims the district court erred by finding his
petition was subject to the procedural bars.and concluding he failed to
demonstrate good cause. Nasby asserts that because he was alleging that
his judgment of conviction is void, it was proper to-file his petition pursuant
to NRS 84.360 and, therefore, the petition was not subject to any procedural
bars. He further asserts that, even if the petition was filed pursuant to NRS
34.720 and NRS 34.724, the petition was not subject to any procedural bars
because he was alleging his conviction was void. Finally, he argues, even if
the procedural bars did apply, he demonstrated good cause to overcome the
procedural bars. '

Contrary to Nashy's assertion, his claim that his judgment of
conviction is void based on a Kazalyn! error is still a challengeto the validity
of his conviction. Therefore, the petition was properly construed as a
petition filed pursuant to NRS 84,724(2) and the petition was subject to the

procedural bars.

1Kazalyn v. State, 108 Nev. 67, 825 P.2d 6578 (1992), receded from by
Byford v. State, 116 Nev, 215, 235, 994 P.2d 700, 713-14 (2000).
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Nasby's underlying, substantive claim was that he was tried
and convicted under an unauthorized or otherwise incorrect interpretation
of NRS 200.030(1)(a) because the jury was given the Kazalyn instruction on
premeditation for first-degree murder. Nasby argued that pursuant to the
holding in Nika v, State, 124 Nev. 1272, 198_P.3d 839 (2008), he was entitled
to the retroactive application of Byford, which held the State must prove
willfulnees, deliberation, and premeditation in order to obtain a conviction
for first-degree murder.

Nasby appeared to argue the holdings in Welch v. United States,
___U.8.__,1368. Ct. 1257 (2016), and Montgomery v. Louisiana, ___U.S,
__, 136 8. Ct. 718 (2016), provided good cause to overcome the procedural
bars and he should be able to raise his underlying claim because the cases
changed the framework under which retroactivity was analyzed. These
cases, however, did not provide good cause to overcome the procedural bars
because they did not change the law as it applied to Nasby. Nika already
held that the holding in Byford applied to individuals whose convictions
were not final at the time Byford was decided, see Nika, 124 Nev. at 1287,
198 P.3d at 850, and Nasby's conviction was not final when Byford was
decided, see. Colwell v. State, 118 Nev. 807, 820, 59 P.3d 463, 472 (2002); see
also U.S. Sup. Ct. R. 18, Further, Nasby could not demonstrate actual
prejudice to overcome the procedural bars. This court applied Byford to
Nasby’s case and concluded he could not demonstrate actual prejudice based
on the giving of the Kazalyn instruction because the evidence presented at
trial was sufficient to establish beyond a reasonable doubt that the killing
of the victim was premeditated and Nasby acted willfully and with
deliberation when killing the victim. See Nasby v. State, Docket No. 70626
(Order of Affirmance, July 12, 2017). This holding is the law of the case.
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See Hall v. State, 91 Nev. 315, 815-16, 636 P.2d 797, 798-99 (1975).
Accordingly, we conclude the district court did not err by denying Nasby’s
petition as procedurally barred. ,

Fourth, Nasby claims the.district court erred by denying his
motion for the appointment of counsel. Because Nasby’s petition was
procedurally barred, the underlying issue had already been resolved in a
prior proceeding, the record demonstrates Nasby was able to comprehend
the proceedings, and counsel was not necessary to proceed with discovery,
we conclude the district court did not err by denying Nasby’s request for
counsel. See NRS 34.750(1); Renteria-Novoa v. State, 138 Nev. 75, 76, 891
P.3d 760, 760-61 (2017).

Docket No, §0443-COA

In this original petition for a writ of mandamus, Nasby argues
the order of affirmance that was issued in his direct appeal is void because
the holding in Nika challenged the law that applied to him., He further
argues that because his Kazalyn instruction challenge was erroneously
denied on direct appeal, he has retained all rights relating to that’claim,
including the appointment of counsel to assist him with raising that claim.
He asserts the district court’s denial of counsel to assist him with this claim
has resulted in a complete denial of due process. He further argues the
district court abused its discretion by not actually reviewing his.fourth
postconviction petition for a writ of habeas corpus and this court abused its
discretion in several ways when affirming the denial of that petition. Nasby
also asks this court to decide whether the holding in Nika retroactively
divested the district court of jurisdiction to try and conviet him. Fina].!y,

Nasby requests the appointment of counsel to assist him.

231




Counr oF APPEALS
o
NEvADA

o quve i,

Nasby’s claims challenging the validity of his conviction are not
properly raised in a petition. for a writ of mandamus because such claims
must be raised in a postconviction petition for a writ of habeas corpus filed
in the district court for the county in whic.l.i' the conviction occurred. See
NRS 34.724(2)(b); NRS 84.738(1). Further, Nasby had an adequate
opportunity, by way of a direct appeal, a petition for rehearing, or a petition
for review, to challenge prior orders that were issued by the district court
and this court. Therefore, this court’s intervention by way of extraordinary
writ is not warranted to address such challenges. See NRS 34.170. We
conclude Nasby has failed to meet his burden and demonstrate this court’s
intervention by way of extraordinary writ is warranted. See NRS 34.160;
Pan v, Eighth Judicial Dist. Court, 120 Nev. 222, 228, 88 P.3d 840, 844
(2004). Accordingly, we deny Nasby's request for counsel and, without
deciding upon the merits of any claims raised, we deny the petition.

Having concluded Nﬁsby is not entitled to any relief, we

ORDER the judgment of the district court AFFIRMED and the

PETITION DENIED. _
.
/(p/éﬁ"/ ,Cd.
Gibbons
a—
M . f— ,d.
Tao Bulla

cc: Hon. William D. Kephart, District Jud.ge y { : '

LN

Brendan James Nasby SRS --..?;
Attorney General/Carson City TR Yo
Clark County District Attorney ' "=5._\"" A ' Co N

Eighth District Court Clerk , N
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRENDAN JAMES NASBY,
Appellant,

vs.

THE STATE OF NEVADA,
Respondent.

BRENDAN JAMES NASBY,
Petitioner,
vs.

THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,

No. 78744-COA

No. 80443-COA

FILED

IN AND FOR THE COUNTY OF . .
CLARK, JuN 23 20
Respondent, et Rt
and BY .
THE STATE OF NEVADA, <
Real Party in Interest.
ORDER DENYING REHEARINGS

Rehearings denied. NRAP 40(c).

It is so ORDERED.

CJd.

/Lo

Gibbons

Tao

r— , d.

M 3

Bulia
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ce: Hon. William D. Kephart, District Judge
Brendan James Nasby
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRENDAN JAMES NASBY,
Appellant,

vS.

THE STATE OF NEVADA,
Respondent.

BRENDAN JAMES NASBY,
Petitioner,

VS,
THE EIGHTRH JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA, IN AND FOR
THE COUNTY OF CLARK,
Respondent,

and
THE STATE OF NEVADA,
Real Party in Interest.

REMITTITUR

Supreme Court No, 78744/80443
District Court Case No. A788126

TO: Steven D. Grierson, Eighth District Court Clerk

Pursuant to the rules of this court, enciosed are the following:

Certified copy of Judgment and Opinion/Crder.

Receipt for Remittitur.
DATE: July 31, 2020
Elizabeth A. Brown, Clerk of Court

By: Monique Mercier
Administrative Assistant

cc (without enclosures):

Hon. William D. Kephart, District Judge

Brendan James Nasby

Clark County District Attorney \ Alexander G. Chen, Chief Deputy District

Attorney
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RECEIPT FOR REMITTITUR
Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitied cause, on AUG - 5 2070 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECENVED
APPEALS

AUG - 4 2020 2 20-27921
CLERKOFTHECOURT
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A-19-788126-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES March 25, 2019

A-19-788126-W Brendan Nasby, Plaintiff(s)
VS.
Renee Baker Warden, Defendant(s)

March 25, 2019 8:30 AM Petition for Writ of Habeas
Corpus

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Shannon Emmons

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- Court FINDS, this petition is procedurally barred, successive, and an abuse of the Writ process.
COURT ORDERED, Petition DENIED.

NDC
CLERK'S NOTE:A copy of this minute order was mailed to:
Brendan Nasby #1517690

1200 Prison Road
Lovelock, NV 89419

PRINT DATE: 08/11/2020 Page1of3 Minutes Date: ~ March 25, 2019
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A-19-788126-W

DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES April 10, 2019

A-19-788126-W Brendan Nasby, Plaintiff(s)
VS.
Renee Baker Warden, Defendant(s)

April 10, 2019 8:30 AM Motion for Appointment of
Attorney

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Zadrowski, Bernard B. Attorney

JOURNAL ENTRIES
- Court noted Defendant not present and in custody with the Nevada Department of Corrections.
Further, Court noted Defendant is seeking the appointment of counsel, this motion follows the denial
of Defendant's sixth Petition for Writ of Habeas Corpus. COURT ORDERED, Motion DENIED as
MOQT as the Petition was previously denied on 3/25/2019 and Defendant has provided no legal
reason as to why counsel should be appointed and Defendant is not entitled to counsel at this point.
NDC
CLERK'S NOTE: The above minute order has been distributed to:
BRENDAN NASBY # 63618
LOVELOCK CORRECTIONAL CENTER

1200 PRISON ROAD
LOVELOCK, NV 89419

PRINT DATE: 08/11/2020 Page?2 of 3 Minutes Date: ~ March 25, 2019
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DISTRICT COURT
CLARK COUNTY, NEVADA

Writ of Habeas Corpus COURT MINUTES June 08, 2020

A-19-788126-W Brendan Nasby, Plaintiff(s)
VS.
Renee Baker Warden, Defendant(s)

June 08, 2020 10:15 AM Petition for Writ of Habeas
Corpus

HEARD BY: Kephart, William D. COURTROOM: RJC Courtroom 16B
COURT CLERK: Tia Everett

RECORDER: Christine Erickson

REPORTER:

PARTIES
PRESENT: Dunn, Ann Marie Attorney

JOURNAL ENTRIES
- Court noted Defendant not present and in custody with the Nevada Department of Corrections.
COURT ORDERED, Petition DENIED pursuant to NRS 34 writ is time barred, this is a successive

petition and the Court will not declare the statute as unconstitutional.

NDC

PRINT DATE: 08/11/2020 Page 3 of 3 Minutes Date: ~ March 25, 2019
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated August 4, 2020, I, Steven D. Grierson, the Clerk of the Court
of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the foregoing
is a true, full and correct copy of the complete trial court record for the case referenced below. The record
comprises one volume with pages numbered 1 through 239.

BRENDAN NASBY,
Plaintiff(s), Case No: A-19-788126-W
Dept. No: XIX
Vs.
RENE BAKER (WARDEN),
Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 11 day of August 2020.

Steven D. Grierson, Clerk of the Court

AW\»W

Heather Ungermann, Deputy Clerk






