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INSURER'S INDEX OF DOCUMENTS  

(INSURER'S EXHIBIT A) FILED 

SEPTEMBER 11, 2017 

1 121-192 

INSURER'S MOTION FOR STAY 

PENDING APPEAL FILED JUNE 30, 

2017 

2 295-370 

INSURER'S REPLY BRIEF IN 

SUPPORT OF ITS MOTION FOR STAY 

PENDING APPEAL FILED JULY 28, 

2017 

1 197-203 

MINUTES FROM HEARING ON 

PETITION FOR JUDICIAL REVIEW, 

DATED JANUARY 15, 2019 

3 475 

MINUTES FROM HEARING ON 

PETITION FOR JUDICIAL REVIEW, 

DATED JANUARY 22, 2019 

3 476 

MINUTES FROM HEARING ON 

PETITION FOR JUDICIAL REVIEW, 

DATED JANUARY 29, 2019 

3 488 

MINUTES FROM HEARING ON 

PETITION FOR JUDICIAL REVIEW, 

DATED JANUARY 31, 2019 
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MINUTES FROM MOTION FOR 

STAY, DATED JUNE 19, 2018 
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MINUTES FROM MOTION FOR 

STAY, DATED JUNE 26, 2018 
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MINUTES FROM MOTION FOR STAY 

PENDING SUPREME COURT 

APPEAL, DATED OCTOBER 17, 2019 
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LEWIS 
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW 

NOTICE OF APPEAL 3 528-539 

NOTICE OF APPEAL AND ORDER TO 

APPEAR FILED JULY 5, 2017 

2 289-294 

NOTICE OF ENTRY OF ORDER 

DENYING PETITION FOR JUDICIAL 

REVIEW 

3 490-495 

NOTICE OF ENTRY OF ORDER 

GRANTING MOTIONN FOR STAY 

3 416-419 

NOTICE OF FILING BOND 3 546-549 

NOTICE OF RESETTING DATED 

DECEMBER 12, 2017 

1 97-98 

NOTICE OF RESETTING DATED 

SEPTEMBER 8, 2017 

1 193-194 

ORDER GRANTING MOTION FOR 

STAY PENDING APPEAL, FILED 

AUGUST 2, 2017 

1 195-196 

PETITION FOR JUDICIAL REVIEW 3 371-381 

PETITIONERS’ MOTION FOR STAY 

PENDING APPEAL AND REQUEST 

FOR ORDER SHORTENING TIME 

(EXHIBITS OMITED FOR BREVITY) 

3 382-401 

PETITIONERS’ MOTION FOR STAY 

PENDING SUPREME COURT 

APPEAL AND REQUEST FOR ORDER 

SHORTENING TIME 

3 496-515 

PETITIONERS’ OPENING BRIEF 3 420-441 

PETITIONERS’ REPLY BRIEF 3 462-470 

RECORD ON APPEAL IN 

ACCORDANCE WITH THE NEVADA 

ADMINISTRATIVE PROCEDURE 

ACT 

1 2 

REQUEST FOR HEARING ON 

PETITIONERS’ PETITION FOR 

JUDICIAL REVIEW 

3 471-474 

RESPONDENTS’ ANSWERING BRIEF 3 442-461 

RESPONDENT’S OPPOSITION TO 

PETITIONERS’ MOTION FOR STAY 

3 402-412 
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LEWIS 
BRISBOIS 
BISGAARD 
& SMITH LLP 
ATTORNEYS AT LAW 

RESPONDENT’S OPPOSITION TO 

PETITIONERS’ MOTION FOR STAY 

PENDING SUPREME COURT 

APPEAL 

3 516-527 

TRANSCRIPT OF PETITION FOR 

JUDICIAL REVIEW 

3 477-487 

TRANSCRIPT OF PROCEEDINGS 

HELD ON FEBRUARY 9, 2018, FILED 

MAY 17, 2018 

1 3-64 

TRANSMITTAL OF RECORD ON 

APPEAL 

1 1 

 

CERTIFICATE OF MAILING 

Pursuant to Nevada Rules of Civil Procedure 5(b), I hereby certify that, on 

the  10  day of April 2020, service of the attached APPELLANTS’ 

APPENDIX VOLUME 3  was made this date by depositing a true copy of the 

same for mailing, first class mail, and/or electronic service as follows: 

 

Alika Angerman, Esq. 

Bighorn Law    

716 S. Jones Blvd. 

Las Vegas, NV  89107 

 

Focus Framing 

C/O Sun City Electric 

 

Focus Framing 

C/O Sun City Electric 

ATTN:  Patty Pizano 

1220 S. Commerce St., #120 

Las Vegas, NV  89102 
 

 /s/ Joel P. Reeves, Esq.   

An employee of LEWIS, BRISBOIS, 

BISGAARD & SMITH, LLP 
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-18-774772-J

Worker's Compensation Appeal June 19, 2018COURT MINUTES

A-18-774772-J Focus Framing, Petitioner(s)
vs.
Martin Duran Perez, Respondent(s)

June 19, 2018 09:30 AM Petitioners' Motion for Stay Pending Appeal and Request for 
Order Shortening Time

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Kearney, Madalyn

RJC Courtroom 14B

JOURNAL ENTRIES

Alika Angerman, Esq., present on behalf of Respondent. 

Upon Court's inquiry, Mr. Angerman advised Morris Anderson is now Bighorn Law. Based on that 
representation, Court noted no Opposition had been filed. Colloquy regarding the Opposition being filed. 
COURT ORDERED, matter CONTINUED for the Court to review the Opposition. Court confirmed the 
temporary stay is to remain in place until the Motion is heard. 

CONTINUED TO:  6/26/18  9:30 AM

PARTIES PRESENT:
Joel Reeves Attorney for Petitioner

RECORDER: Boyd, Victoria

REPORTER:

Page 1 of 1Printed Date: 6/20/2018 June 19, 2018Minutes Date:

Prepared by: Madalyn Kearney
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CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(6), I certify that I am an employee of BIGHORN LAW, and that on this 

date of October 8, 2018, service of the attached RESPONDENT'S ANSWERING BRIEF was 

made this date by depositing a true copy of the same for mailing addressed to the following: 

Daniel Schwartz, Esq. 
Lewis Brisbois Bisgaard & Smith LLP 
2300 W. Sahara Suite 300, Box 28 
Las Vegas, NV 89102 

Focus Framing/Plumbing 
C/0 Sun City Electric 
1220 S. Commerce Street Suite 120 
Las Vegas, Nevada 89102 

An Employee of BIGHORN LAW  

20.

/s/ Eva G. Dhimi_____________
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A-18-774772-J 

PRINT DATE: 01/18/2019 Page 1 of 1 Minutes Date: January 15, 2019 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
 
 
Worker's Compensation 
Appeal 

COURT MINUTES January 15, 2019 

 
A-18-774772-J Focus Framing, Petitioner(s) 

vs. 
Martin Duran Perez, Respondent(s) 

 
January 15, 2019 9:30 AM Petition for Judicial Review  
 
HEARD BY: Jones, Tierra  COURTROOM: RJC Courtroom 14B 
 
COURT CLERK: Teri Berkshire 
 
RECORDER: Victoria Boyd 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 

 
JOURNAL ENTRIES 

 
- Court noted not parties present, however, Mr. Lavery signed in. Matter trailed. Later matter 
recalled. Mr. Lavery still not present.  COURT ORDERED, matter CONTINUED to the date given. 
Later matter recalled, following this Court's calendar. Mr. Lavery present, late, on behalf of 
Petitioner, advising he sent a text to opposing counsel, and counsel advised this wasn't on calendar 
today. Court noted it is prepared to rule on the pleadings today. Mr. Lavery requested to pass the 
matter for opposing counsel's presence. Court so noted and ORDERED, matter CONTINUED for 
counsel's presence.  
 
 
01/22/19   9:30 A.M.   PETITION FOR JUDICIAL REVIEW 
 
Clerk's Note: A copy of these minutes emailed to Ms.. Angerman Esq., at alika@bighornlaw.com /tb 
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A-18-774772-J 

PRINT DATE: 01/23/2019 Page 1 of 1 Minutes Date: January 22, 2019 
 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

 

 

Worker's Compensation 
Appeal 

COURT MINUTES January 22, 2019 

 
A-18-774772-J Focus Framing, Petitioner(s) 

vs. 
Martin Duran Perez, Respondent(s) 

 
January 22, 2019 9:30 AM Petition for Judicial Review Request for Hearing 

on Petitioner's 
Petition for Judicial 
Review 

 
HEARD BY: Jones, Tierra  COURTROOM: RJC Courtroom 14B 
 
COURT CLERK: Phyllis Irby 
 
RECORDER: Victoria Boyd 
 
REPORTER:  
 
PARTIES  
PRESENT: 

 
Angerman, Alika K Attorney for the Respondent 

 

 
JOURNAL ENTRIES 

 
- Mr. Angerman informed the Court opposing counsel is in another court.  MATTER TRAILED. 
 
MATTER RECALLED.  The Court noted opposing counsel has not made an appearance.  COURT 
ORDERED, MATTER CONTINUED. 
 
 
1-29-18 9:30 AM PETITIONER'S PETITION FOR JUDICIAL REVIEW 
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-18-774772-J

Worker's Compensation Appeal January 29, 2019COURT MINUTES

A-18-774772-J Focus Framing, Petitioner(s)
vs.
Martin Duran Perez, Respondent(s)

January 29, 2019 09:30 AM Request for Hearing on Petitioner's Petition for Judicial Review

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Berkshire, Teri

RJC Courtroom 14B

JOURNAL ENTRIES

Following arguments by counsel, COURT ORDERED matter CONTINUED to this Court's chamber's 
calendar for Decision, on the date given. 

01/31/19    (CHAMBERS)  DECISION   PETITION FOR JUDICIAL REVIEW

PARTIES PRESENT:
Alika K Angerman Attorney for Respondent

Joel Reeves Attorney for Petitioner

RECORDER: Boyd, Victoria

REPORTER:

Page 1 of 1Printed Date: 1/31/2019 January 29, 2019Minutes Date:

Prepared by: Teri Berkshire
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-18-774772-J

Worker's Compensation Appeal January 31, 2019COURT MINUTES

A-18-774772-J Focus Framing, Petitioner(s)
vs.
Martin Duran Perez, Respondent(s)

January 31, 2019 03:00 AM Decision: Petition for Judicial Review

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Berkshire, Teri

RJC Courtroom 14B

JOURNAL ENTRIES

Following review of the papers and pleadings on file herein, COURT ORDERED, the Appeals Officer s 
Decision and Order be AFFIRMED. 

PARTIES PRESENT:

RECORDER:

REPORTER:

Page 1 of 1Printed Date: 2/1/2019 January 31, 2019Minutes Date:

Prepared by: Teri Berkshire
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NEOJ 
ALIKA K. ANGERMAN, ESQ.  
Nevada Bar No. 12933 
BIGHORN LAW  
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Tel:  (702) 333-1111 
Email: Alika@BighornLaw.com  
 Attorneys for Respondent, Martin Duran Perez  
 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
FOCUS FRAMING and SUN CITY 
ELECTRIC,    

     
                                     Petitioners,    
v.    
 
MARTIN DURAN PEREZ, and THE 
DEPARTMENT OF ADMINISTRATION 
HEARINGS DIVISION, APPEALS OFFICE, 
an Agency of the State of Nevada  
 
                                     Respondents. 
 

 
 
 
 
 
 
 
 
 
 

 
 
 
CASE NO: A-18-774772-J 
 
DEPT. NO:X 
 
 
 
 

 
NOTICE OF ENTRY OF ORDER DENYING THE PETITION FOR JUDICIAL 

REVIEW 
 

 PLEASE TAKE NOTICE that an Order Denying Petition for Judicial Review was entered 

in favor of Respondents on April 16, 2019 by the above-entitled court.  

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

Case Number: A-18-774772-J

Electronically Filed
9/13/2019 11:57 AM
Steven D. Grierson
CLERK OF THE COURT
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Page 2 of 3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

A copy of said Order is attached hereto. 

DATED this 13th  day of September, 2019.  

BIGHORN LAW 

By:__/s/ Alika K. Angerman _ 
ALIKA K. ANGERMAN, ESQ. 
Nevada Bar No. 12933 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Attorneys for Respondent 
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CERTIFICATE OF SERVICE 

            Pursuant to NRCP 5, NEFCR 9 and EDCR 8.05, I hereby certify that I am an employee 

of BIGHORN LAW, and on September 13, 2019, I served a copy of the foregoing NOTICE OF 

ENTRY OF ORDER DENYING THE PETITION FOR JUDICIAL REVIEW as follows: 

x Electronic Service – By serving a copy thereof through the Court’s electronic service 
system 
 

x U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage 
prepaid and addressed as listed below; and/or 
 

q Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile 
number(s) shown below and in the confirmation sheet filed herewith.  Consent to service 
under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by facsimile 
transmission is made in writing and sent to the sender via facsimile within 24 hours of 
receipt of this Certificate of Service; and/or 

 
LEWIS BRISBOIS BISGAARD & SMITH  
JOEL REEVES, ESQ. 
Nevada Bar No. 13231  
2300 W. Sahara Ave. Suite 300, Box 28 
Las Vegas, Nevada 89102 
E-SERVICE   
Attorneys for Petitioner  
 
FOCUS FRAMING/PLUMBING  
C/O Sun City Electric  
1220 S. Commerce Street Suite 120 
Las Vegas, Nevada 89102 
Via US Postal Mailing  
 
  

        
 

By: ___/s/ Eva G. Dhimi____________ 
An employee of BIGHORN LAW 
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  OPP 
  BIGHORN LAW 
ALIKA K. ANGERMAN, ESQ. 
Nevada Bar No. 12933 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Phone: (702) 333-1111 
Fax: (702) 507-0092 
Alika@bighornlaw.com 
Attorneys for Respondent 
 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

 
FOCUS FRAMING and SUN CITY 
ELECTRIC,  
 
                   Petitioners, 
 
v. 
 
MARTIN DURAN PEREZ, and THE 
DEPARTMENT OF ADMINISTRATION, 
HEARINGS DIVISION, APPEALS 
OFFICE, an Agency of the State of Nevada 
 
                          Respondents. 

    CASE NO:       A-18-774772-J 
 
    DEPT. NO.:     X 
    
         

  
   

RESPONDENT’S OPPOSITION TO PETITIONERS’ MOTION FOR STAY PENDING 
SUPREME COURT APPEAL  

 Respondent, MARTIN DURAN PEREZ (hereinafter “Respondent”), by and 

through his attorney ALIKA K. ANGERMAN, ESQ., submits his Opposition to 

Petitioners, FOCUS PLUMBING and SUN CITY ELECTRIC’s (hereinafter referred to as 

“Petitioners”), Motion for Stay Pending Supreme Court Appeal signed by the attorney on 

October 1, 2019. 

/// 

/// 

/// 

/// 

Case Number: A-18-774772-J

Electronically Filed
10/11/2019 4:57 PM
Steven D. Grierson
CLERK OF THE COURT
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  2.  

 

 

I. 

STATEMENT OF FACTS 

On December 30, 2016, Respondent suffered an injury while in the course and scope of his 

employment as a laborer with Employer. Record on Appeal p. 125(hereinafter “ROA p. ___”). 

Respondent was upset because he believed his paycheck was short from the work conducted a week earlier 

while he was a member of Pedro Rosale’s crew. On December 30, 2016, Respondent went to ask Mr. 

Pedro Rosales about his check. Respondent climbed to the roof of the house where Mr. Rosales was 

working. Respondent was talking to Mr. Rosales when Mr. Rosales’ son intervened and pushed 

Respondent off of the roof. ROA p. 142. Respondent fell to the ground where he landed sustaining serious 

injuries to include, but not limited to “1) traumatic fall 2) Closed head injury 3) Subdural hematoma 4) 

Possible right 8th rib fracture” as the hospital diagnosis. Id. at 40. Although not working on Pedro Rosales’ 

crew on December 30, 2016, Respondent credibly testified that if there was an issue with his check that 

he needed to talk to Pedro Rosales. ROA pp. 147-180. 

On March 6, 2017, Employer issued a determination denying Respondent’s claim. ROA p. 181-183. 

On March 21, 2017, Respondent appealed Employer’s claim denial determination. ROA p. 184. 

On June 1, 2017, Hearing Officer Megan Trenkler issued her Decision and Order which 

REVERSED/REMANDED Employer’s March 6, 2017 claim denial determination. ROA p. 185-186. 

On June 30, 2017, Employer appealed Hearing Officer Trenkler’s Decision and Order and filed a 

Motion for Stay Pending Appeal. ROA p. 190. 

On July 17, 2017, Respondent filed an Opposition to Motion For Stay Pending Appeal.  

On August 2, 2017, Employer’s Motion for Stay was granted. ROA p. 192. 

On February 9, 2018, the matter was heard before Appeals Officer York. The testimonies of four 

separate witnesses were taken: Respondent; Eduardo Leon; Nicholas Pao and Kevin Mendoza. Of note, 

Nicholas Pao and Kevin Mendoza were safety officers for the employer who did not witness the incident. 

Both Mr. Pao and Mr. Mendoza testified they arrived after the incident. Respondent testified that on the 
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  3.  

 

 

day of the incident he received a check for work he had done the week prior when Pedro Rosales was his 

crew leader.  ROA pp. 9-10; 13-15. Respondent testified that he believed his paycheck was low and went 

to Pedro to discuss his issue with the paycheck. Respondent testified that he walked to the house Pedro 

was working at and went upstairs to Pedro. Respondent also stated that no one was wearing safety 

measures. Respondent testified that at some point Pedro’s son, Jose Rosales, climbed the ladder and 

pushed Respondent off the house.  

Appeals Officer York found that Respondent was employed by Focus when, on December 30, 2016, 

he was assaulted and pushed off a roof of a house under construction. The circumstances of this assault 

lead the Appeals Officer to conclude the claim is compensable. Appeals Officer York found it was not a 

case where the assault and injuries were sustained through animosity and ill feelings arising from some 

cause entirely unrelated with the employee’s company. The Appeals Officer found Respondent to have 

credibly testified that if there was an issue with his check that he needed to talk to Pedro Rosales. There 

is a clear indication that the work issue of a paycheck dispute was the catalyst which led to this unfortunate 

incident. [Wood v. Safeway, Inc., 121 NEV 724 121 P.3d 1026 (2005)]. ROA pp. 65-71.  

On May 3, 2018, the Appeals Officer issued the subject Decision and Order. Id.  

Petitioners filed a Petition for Judicial Review and this Court granted the stay. 

On April 16, 2019, after reviewing briefing from both parties as well as hearing oral argument, Your 

Honor issued an Order affirming the Appeals Officer and denying the Petition for Judicial Review. The 

Notice of Entry of Order was filed on September 13, 2019.  

II. 

 ARGUMENT 

A. PETITIONERS BEAR THE BURDEN TO PROVE THAT THEY ENJOY A 
LIKELIHOOD OF SUCCESS ON APPEAL AND THAT APPEALS OFFICER’S 
DECISION IS AN ABUSE OF DISCRETION—RESPONDENT WILL MORE 
LIKELY SUCCEED ON THE MERITS 

 
Petitioners’ Motion for Stay is entirely devoid of law or fact, which would provide a reasonable 
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  4.  

 

 

basis for staying the Appeals Officer’s Decision and Order and said Motion should be DENIED. It is 

simple, the claim should be accepted on the actual injury and diagnosis.  

There are two (2) main factors to consider when presented with a motion for stay: (1) the 

likelihood of prevailing on the merits on the appeal; and (2) whether the appellant will suffer irreparable 

harm if the stay is denied. Kress v. Corey, 65 Nev. 1, 17, 189 P.2d 352, 360 (1948); Christensen v. 

Chromalloy American Corp., 99 Nev. 34, 656 P.2d 844 (1983); Hansen v. Eighth Judicial Dist. Ct. Ex el 

County of Clark, 116 Nev. 650, 657, 6 P.3d 982, 986-87 (2000).   

The right to appeal does not carry with it the automatic right to a stay, as the moving party solely 

bears the burden to prove a likelihood of success and also show that the decision of the lower agency 

hearing is fundamentally flawed factually or is an abuse of discretion.  State ex. Rel. PS v. District Court, 

94 Nev. 42, 574 P.2d 272 (1978). 

Here, Petitioners are unable to meet the requirements of either the controlling statutes or the 

applicable case law, in essence, they cannot meet their burden. Petitioners rely upon unsworn statements, 

that are not percipient witnesses, other than Pedro Rosales whose statement is clearly biased towards 

protecting his son, Jose Rosales, the assailant in the industrial incident. At the hearing, the only person to 

testify for both direct and cross-examination was Respondent. Hearing Officer Trenkler heard testimony, 

reviewed the witness statements and found Respondent to be credible.  

At the appeal hearing, Pedro Rosales and Jose Rosales failed to appear to testify. Petitioners again 

relied upon unsworn and unverified statements. In addition, Petitioners presented witnesses at the appeal 

that had no personal knowledge of the industrial incident. Petitioners’ witnesses were safety officers that 

were not present at the time of the assault and simply interviewed Pedro Rosales after the incident. The 

witnesses for Petitioners allege they spoke with Respondent on the day of the incident, but Respondent 

denies that allegation. Mr. Pao, a witness for Petitioners, alleged he had a conversation with Respondent 

regarding the subject check and the appropriate procedure to follow, however, Mr. Pao admitted he 

needed interpreter to have the conversation, so he is unable to verify that what he allegedly said was 
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  5.  

 

 

translated to Respondent. In addition, Mr. Pao does not provide a sufficient response as to why a worker 

would approach the safety manager to ask about an issue with the check.  

The only witnesses that had personal knowledge of the incident and was present at the appeal was 

Respondent, Martin Duran Perez, and co-worker Eduardo Leon. Appeals Officer York found 

Respondent credible testified that that if there was an issue with his check that Respondent needed to talk 

to Pedro Rosales. Based off the testimony, arguments of counsel for both parties, and the evidence 

submitted Appeals Officer York affirmed the decision of Hearing Officer Trenkler.   

B. LEGAL STANDARD OF PROOF OF A COMPENSABLE CLAIM, RESPONDENT 
MEETS THE REQUIREMENTS 

 
NRS 616C.150 only requires an injured worker to demonstrate that he was injured within the 

course and scope of his employment by preponderance of the evidence, nothing greater.  To make the 

point on preponderance, McClanahan v. Raley’s, Inc., the Nevada Supreme Court states “NRS 616C.150 

does not require an injured worker to offer a greater number of expert witnesses who express opinions in 

his favor to establish that an injury arose. . .[r]ather ‘preponderance of the evidence’ merely refers to the 

greater weight of the evidence.”. 34 P.3d 573, 576 (2001). 

Workers’ Compensation is statutorily driven and defined.  Respondent must prove, by 

preponderance that he was in the course and scope when an accident occurred.  NRS 616A.265 defines 

injury as a “sudden and tangible happening” that produces an “immediate or prompt result” which is 

established by medical evidence.   

NRS 616C.030 defines the term accident as an “unexpected or unforeseen event happening 

suddenly and violently, with or without human fault.”   

Case law, Rio All Suite Hotel & Casino v. Phillips, states that generally, “injuries caused by 

employment related risks are deemed to arise out of employment and are compensable.”  240 P.3d 2, 5 

(2010). Such as we have here, Pedro Rosales has intimate knowledge that his son, Jose Rosales, has violent 

tendencies and a violent history placing Respondent and others directly in harm’s way.  
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1. Course And Scope 

a. Course and Scope 

The threshold requirement in an industrial injury is that Respondent’s injury must have occurred 

within the course and scope of employment. Phillips, at 5. 

Course and Scope simply means that the injured worker was at work, and scheduled to be there, 

when the accident occurred. Here, Respondent was working at an assigned time and scheduled to be in the 

same construction housing complex. Respondent went to the house across the street to inquire with the 

foreman, Pedro Rosales, that he worked with the week prior as to why his hours were not properly reflected. 

Respondent’s pay and hours are indeed work related. The fact that this claim was filed because of the 

intentional tort of Jose Rosales (Pedro’s son) does not change compensability. These injuries arose out of 

and in the course of employment. Respondent was on the job when this incident occurred, and the injuries 

resulted by the assault due to work-related issues (short paycheck). Nicholas Pao, a safety manager for the 

employer, testified that Pedro Rosales could have made a phone call to Lucy at payroll to get the check 

corrected. ROA p. 35:6-24. The witness for Petitioners freely admitted Pedro Rosales could have corrected 

the hours on Respondent’s check which is the exact reason Respondent went to speak with Pedro Rosales 

to begin with. Mr. Pao further stated that the crew leaders submit the times employees worked to the 

foreman who verify the work was done and send the paperwork to the office. ROA p. 39. Pedro Rosales 

was the person to verify the hours and send them to the office to generate a check. Pedro Rosales was the 

same person to correct any errors. Pedro Rosales had the authority to change the hours on the check. 

Pedro Rosales had control over the issue at dispute. The office is not going to take the word of a worker 

without the foreman to corroborate the claim.  

2. Accident 

Accident is statutorily defined in NRS 616A.030 as “’Accident’ means an unexpected or 

unforeseen event happening suddenly and violently, with or without human fault, and producing at the 

time objective symptoms of an injury.” 
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Clearly, Respondent did not anticipate being pushed off of a second floor of a house. Respondent 

wanted clarification for his hours from his foreman that he worked with as his pay is how he supports 

himself and family and was pushed off by someone who was not part of the conversation. Petitioners 

focus on Respondent allegedly not being tied off as if that negates Respondent’s ability to have a 

compensable claim. NRS 616A.030 clearly states “Accident” means with or without human fault. The fact 

that Respondent may have not followed proper tie off protocol does not prevent him from recovering 

under Workers’ Compensation.  

In the instant case, Respondent meets the statutory definition requirement. 

3. Injury 

Injury is defined in NRS 616A.265 as a sudden and tangible happening of a traumatic nature 

producing an immediate or prompt result which is established by medical evidence.”   

Here, the medical records all demonstrate Respondent suffered an injury to his head, cervical, 

thoracic, lumbar, abdominal and ribs.  The initial physician who completed the Form C-4 diagnosed 

Respondent with a subdural hematoma (brain bleed) and related it as job incurred. ROA p. 125. 

Petitioners bear the burden, because Respondent cannot prove a negative, under NRS 616C.175, 

that if it believes that Respondent has a prior condition, Petitioners, must prove that the alleged prior 

condition is the substantial cause for the work injury, if not, then it is a compensable claim.  

Respondent must prove four (4) things: course and scope, accident, injury and notice, nothing 

more. Respondent suffered an injury causally related by the Form C-4 doctor related to being pushed off 

a roof by co-employee Jose Rosales. Even if there was a pre-existing condition, which Respondent 

contends there is not, the statutory requirement is met, and the burden would then shift to Petitioners to 

prove under NRS 616C.175, otherwise.  

4. Notice 

Pursuant to NRS 616C.015(1), an injured employee must provide written notice of a work-related 

injury as soon as practicable but within 7 days after the accident. In this case, Respondent has testified 
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that he was taken from the job site to the hospital on the day of the accident. Petitioners do not dispute 

that the employer was reported on the same day of the accident. Therefore, this element has been met. 

Pursuant to NRS 616C.020(1), an injured employee must file a claim for compensation with the 

insurer within 90 days of the industrial accident. Here, the industrial accident occurred on December 30, 

2016 and Respondent completed the Form C-4 on the same day. Clearly, Respondent completed the claim 

for compensation within 90 days of the industrial accident. Therefore, this element has been met.  

In the instant claim, Respondent meets the statutory notice requirements.  

C.  RESPONDENT WILL SUFFER MORE HARM THAN PETITIONERS  
 

Based on NRS 616C.345, the Appellant’s filing of an appeal does not automatically stay the 

enforcement of the decision of the hearings officer. 

NRS 616C.345(4) provides in part: 
 

Except as otherwise provided in NRS 616C.380, the filing of a notice of appeal does not 
automatically stay the enforcement of the decision of a hearing officer or a determination 
rendered pursuant to NRS 616C.305. The appeals officer may order a stay, when 
appropriate, upon the application of a party. If such an application is submitted, the 
decision is automatically stayed until a determination is made concerning the application. 
A determination on the application must be made within 30 days after the filing of the 
application. If a stay is not granted by the officer after reviewing the application, the 
decision must be complied with within 10 days after the date of the refusal to grant a stay.
  

(emphasis added). 
 

In Kress v. Corey, the Nevada Supreme Court stated: 

As a rule a supersedeas or stay should be granted . . . whenever…it is reasonably necessary 
to protect appellant or plaintiff in error from irreparable or serious injury in the case 
of reversal, and it does not appear that appellee or defendant in error will sustain 
irreparable or disproportionate injury in case of affirmance. 
 

Kress, 65 Nev. at 17, 189 P.2d at 360.   

Furthermore, the Nevada Supreme Court has recognized that a stay should only be granted where 

it can be shown that the Appellant would suffer irreparable injury during the pendency of the appeal, if 

the stay were not granted.  See White Pine Power v. Public Service Commission, 76 Nev. 263 

(1960).  Appellants cannot meet that burden. 

Indeed, it is Respondent in this case, not Petitioners, who will sustain the greatest harm in the 
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event that the instant stay is granted as it will serve its purpose of delaying medical treatment of a closed 

head injury with a 7mm subdermal hematoma, fractured rib, abdominal injury and injuries to the cervical, 

thoracic, and lumbar spine. The full extent of Respondent’s injuries is unknown as Respondent has not 

been able to treat since the claim was denied. Petitioners argue that since Respondent has no scheduled 

medical treatment that he would not be harmed by a stayed. However, this argument is disingenuous as 

Petitioners has denied care and benefits since the day it issued claim denial on March 6, 2017. Petitioners 

has prevented Respondent from seeking care through the Workers’ Compensation system and 

Respondent is financially unable to seek medical care outside of Workers’ Compensation. Respondent 

has not been released from care by his treating physician, but rather has been prevented from seeking 

additional care because of the claim denial by Petitioners and the Stay imposed by the Appeal Officer 

prior to the hearing of the appeal and the District Court judge prior to the hearing of the Petition for 

Judicial Review. It has been two years since Respondent was allowed to treat for his injuries. Every day 

that Respondent is without treatment is a day Respondent is harmed.  

Petitioners intentionally misleading the Court when it states that the only harm Respondent will 

suffer is retroactive benefits when in reality Respondents health has been neglected due to the denial of 

care by Petitioners and denial of financial benefits by Petitioners which prevent Respondent from seeking 

care on his own. Further, Respondent has met his burden and proven he has a compensable claim several 

times over. The Hearing Officer and Appeals Officer found Respondent had a compensable claim. In 

addition, the District Court denied Petitioners’ Petition for Judicial Review. Respondent has prevailed at 

every level and it is still being denied workers’ compensation benefits. While Respondent cannot prevent 

Petitioners from filing an appeal, Respondent can pray that this Court denies Petitioners’ Motion for Stay 

and allow Respondent to receive the treatment and benefits he has proven time and time again that he is 

entitled to receive.  

Respondent is entitled to Temporary Total Disability benefits that he has not received due to the 

claim denial and imposition of the Stays. Respondent has been without Workers’ Compensation benefits 
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for over two years. Petitioners’ carelessly argue Respondent will receive those benefits if he prevails after 

the Appeal. However, that is exactly what Petitioners’ argued when it filed its Motion for Stay for Pending 

the Petition for Judicial Review. As the Court is well aware, the Court granted the Stay and later denied 

the Petition for Judicial Review. Unfortunately, Respondent did not receive the benefits despite 

prevailing. Instead, Petitioners filed another appeal and another Motion making the same insincere 

argument. Meanwhile, it is Respondent who is without a steady income during the pendency of the 

litigation. It is Respondent who needs the benefits for his well-being and his family’s well-being. 

Respondent cannot continue to put his life on hold and wait for this appeal to be heard to receive the 

benefits he has proven he is entitled to receive. 

There is nothing more crippling and harmful than denying medical attention and care. There can 

be nothing more harmful and irreparable than the loss of one’s own wellbeing. 

Here, it is Petitioners who bear the burden to this Court to prove both elements, success on 

appeal and that it will suffer more harm than Respondent. Respondent met his burden at the hearing and 

again at the appeal and most recently at District Court.  

Petitioners have the burden of meeting established guidelines for it to be successful on its motion 

for stay.  Comparing the harm that will allegedly be suffered by Petitioners to the harm being suffered by 

Respondent right now does not meet the standard of review set forth in Kress v. Corey, 65 Nev. 1, 189 

P. 2d 352 (1948). 

/// 

/// 

/// 

/// 

/// 

/// 
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III. 

CONCLUSION 

Based upon the foregoing, this Court cannot properly, and in the interest of justice, grant 

Petitioner’s Motion for Stay.  Wherefore, Respondent, respectfully requests that this Court deny the Stay. 

Dated this 11th day of October, 2019. 

BIGHORN LAW 

_______________________ 
ALIKA K. ANGERMAN, ESQ. 
Nevada Bar No. 12933 
716 S. Jones Blvd.  
Las Vegas, Nevada 89107 
Attorneys for Respondent 
Phone: (702) 333-1111 
Fax: (702) 507-0092 
Attorneys for Respondent 

/s/Alikea K. Angerman
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CERTIFICATE OF MAILING 

Pursuant to NRCP 5(b), I certify that I am an employee of BIGHORN LAW, and that on this 

date of October 11, 2019, I duly deposited for mailing at Las Vegas, Nevada, a true copy of the within 

and foregoing Respondent’s Opposition to Petitioners’ Motion for Stay Pending Supreme Court Appeal, 

addressed to the following: 

Daniel Schwartz, Esq. 
Lewis Brisbois Bisgaard & Smith LLP 
2300 W. Sahara Suite 300, Box 28 
Las Vegas, NV 89102 

Focus Framing/Plumbing 
C/O Sun City Electric 
1220 S. Commerce Street Suite 120 
Las Vegas, Nevada 89102 

_________________________________________ 
An Employee of Bighorn Law 

/s/Nilly Shama 
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DISTRICT COURT
CLARK COUNTY, NEVADA

A-18-774772-J

Worker's Compensation Appeal October 17, 2019COURT MINUTES

A-18-774772-J Focus Framing, Petitioner(s)
vs.
Martin Duran Perez, Respondent(s)

October 17, 2019 09:30 AM Petitioners' Motion for Stay Pending Supreme Court Appeal and 
Request for Order Shortening Time

HEARD BY: 

COURT CLERK:

COURTROOM: Jones, Tierra

Thomas, Kathy

RJC Courtroom 14B

JOURNAL ENTRIES

Court noted the Motion for Stay and the responses had been reviewed. Mr. Reeves submitted 
on the pleadings and referred to the equities of change. Colloquy regarding not being able to 
receive medical treatment of the issues. Mr. Angerman noted it had been three years since his 
clients injury and not received medical because of this case. Further arguments by Counsel. 
Court finds there is no showing on the likelihood of prevailing on the merits on the appeal and 
ORDERED, Motion for Stay, DENIED.

PARTIES PRESENT:
Alika K Angerman Attorney for Respondent

Joel Reeves Attorney for Petitioner

RECORDER: Boyd, Victoria

REPORTER:

Page 1 of 1Printed Date: 10/18/2019 October 17, 2019Minutes Date:

Prepared by: Kathy Thomas
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