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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

FRED KRAUS, an individual registered to vote
in Clark County, Nevada, DONALD 1J. TRUMP

FOR PRESIDENT, INC.; the NEVADA
REPUBLICAN PARTY,
Petitioners,
Vs,

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State, JOSEPH
P. GLORIA, in his official capacity as Registrar
of Voters for Clark County, Nevada,

Respondents.

Case No.
Dept No.

EMERGENCY PETITION FOR WRIT OF MANDAMUS
OR IN THE ALTERNATIVE, WRIT OF PROHIBITION
T e e i i S AL L LD L NI N

Petitioners, Fred Kraus, Donald J. Trump for President, Inc. and the Nevada Republican
Party (herein “Petitioners™), by and through their attorneys, respectfully submits this Petition for
Writ of Mandamus, or in the Alternative, Writ of Prohibition (the “Petition™

Barbara Cegavske (the “Secretary”), in her official capacity as Nevada Secretary of State; Joseph
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' P. Gloria (“Gloria” or “Registrar™), in his official capacity as Registrar of Voters for Clark County,.
This Petition is brought pursuant to NRS Chapter 34, NRS 293B and is based on the following
‘ Memorandum of Points and Authorities and any oral argument this Court may allow.
MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

The United States Supreme Court long ago recognized a bright line principle of good
government that runs throughout federal and state law: “{S]unlight,” as has so often been observed,
“is the most powerful of all disinfectants.” N.¥. T, imes Co. v. Sullivan, 376 U.S. 254, 305 (1964).
Indeed, as courts recognize “openness of the voting process helps prevent election fraud, voter
intimidation, and various other kinds of electoral evils,” PG Publishing Co. v. Aichele, 705 F.3d
91 (3d Cir. 2013).

These lofty principles are reflected in the details of Nevada’s election laws. As Clark
County Registrar, Gloria was statutorily required to submit a “written plan for the accommodation
of members of the general public who observe the delivery, counting, handling and processing of

ballots at a polling place, receiving center or central counting place” by April 15, 2020. NRS

16
17
18
19
20
21
22
23
24
25
26
27
28

293B.354(1). However, unlike every other election official in this state, Gloria failed to comply
with his statutory obligation to submit a plan by April 15, 2020. Gloria compounded his complete
disregard for his statutory obligations when he failed and refused to submit a compliant plan for
approval after the passing of Assembly Bill No. 4 (‘AB4"), Rather, Gloria proceeded forward with |
the election process, while blatantly ignoring both requests by the State and his statutory obligation
to submit a plan pursuant to NRS 293B.354. It appears Gloria believes he and Clark County are
above the law.

The result of the Registrar’s disregard for his statutory obligations is a total lack of
meaningful observation. Meaningful observation is a right expressly granted to the public under
NRS 293B.353(1), which mandates that the “county or city clerk shall allow members of the
general public to observe the counting of the ballots at the central counting place if those members
do not interfere with the counting of the ballots.” (Emphasis added). This right is also protected

by AB4, which makes clear “mail ballot central counting board may begin counting the received
Page 2 of 13
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mail ballots 15 days before the day of the election” and “[t]he counting procedure must be public.”
AB 4, § 25. Plaintiffs have evidence that Gloria is obstructing the observation process. Gloria must
accommodate meaningful observation to ensure transparency and integrity in the election process
and, since he refused to timely provide a plan to the Secretary for her approval, this Court should
order the Secretary to issue an approved plan for Clark County that assures immediate, meaningful
observation. In the alternative, Petitioners request that the Court prohibit Clark County from
processing and counting ballots until proper procedures are in place to ensure transparency and
integrity in all parts of the process.

Finally, in Nevada there is a mechanism for challenging voters who physically show up to
vote. See NRS 293.303. However, there is no such mechanism for challenging voters who vote by
mail. Dissimilar treatment in the challenging mechanisms violates the Equal Protection Clause of
the Fourteenth Amendment.

IL. LEGAL STANDARD

A writ shall issue “in all cases where there is not a plain, speedy and adequate remedy in
the ordinary course of law.” NRS 34.170; NRS 34.330. “A writ of prohibition is appropriate when
a district court acts without or in excess of its jurisdiction.” Cote v. District Cr., 124 Nev. 36, 39,
175 P.3d 906, 907 (2008) (citing NRS 34.320; State v. District Ct. (Anzalone), 118 Nev. 140, 146-
47,42 P.3d 233, 237 (2002)). “A writ of mandamus is available to ‘compel the performance of an
act which the law . . . [requires] as a duty resulting from an office, trust or station,” ™ id., 124 Nev.
at 39, 175 P.3d at 907-08 (quoting NRS 34.160), or “to control a manifest abuse or an arbitrary or
capricious exercise of discretion.” /d. (citing Round Hill Gen. Imp. Dist. V., Newman, 97 Nev. 601,
603-04, 637 P.2d 534, 536 (I 981)). “Because both writs of prohibition and writs of mandamus are
extraordinary remedies, [the court has] complete discretion to determine whether to consider
them.” /d., 124 Nev. at 39, 175 P.3d at 908 (citing Smith v. District Ct., 107 Nev. 674, 818 P.2d
849 (1991)).

Even when an “arguable adequate remedy exists, this court may exercise its discretion to
entertain  petition for mandamus under circumstances of urgency or strong necessity, or when an

important issue of law needs clarification and sound judicial economy and administration favor
Page 3 of 13
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the granting of the petition.” State v. District Ct, 118 Nev. 609, 614, 55 P.3d 420, 423 (2002)
(citations omitted).
IIl. ARGUMENT

A. GLORIA REFUSES TO COMPLY WITH NEVADA LAW.,

No later than April 15, 2020, the Clark County Registrar was required to “submit to the
Secretary of State for approval a written plan for the accommodation of members of the general
public who observe the delivery, counting, handling and processing of ballots at a polling place,
receiving center or central counting place.” NRS 293B.354(1). In Nevada, each plan must include:

.-« (@) The location of the central counting place and of each polling place and
receiving center; (b) A procedure for the establishment of areas within each polling
place and receiving center and the central counting place from which members of
the general public may observe the activities set forth in subsections 1 and 2; (c)
The requirements concerning the conduct of the members of the general public who
observe the activities set forth in subsections 1 and 2;and (d) Any other provisions
relating to the accommodation of members of the general public who observe the
activities set forth in subsections 1 and 2 which the county or city clerk considers
appropriate.

NRS 293B.354(3).

No such plan was received by the Secretary prior to election operations beginning in Clark
County. Without an approved plan in place, observers have noted multiple issues that have
precluded them from engaging in meaningful observation, but not limited to:

1. Observers being prohibited Jrom observing the totality of the process.
There are certain areas where ballots are handled, reviewed, or the information therefrom is utilized
to affirm whether a ballot will be counted, but Gloria has deemed these areas restricted and/or off
limits to observers.! One such area is the call center, which has been specifically deemed by Gloria
as off limits and other rooms are dedicated to resolving ballot issues.? Given that these ballot

review processes are necessary in the counting of ballots, observers must be allowed to observe.

! See Declaration of Fred Kraus (“Kraus Dec."), attached hereto as Exhibit | at 1 10, 20- 21,

2Hd
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Simply put, the only way to assure transparency in the process is to assure a/f parts of the process

are subject to observation and scrutiny.

2, Observers engaging in meaningful observation.? Unfortunately, Gloria
has positioned observers in such a manner that they cannot meaningfully observe. Notably,
observers are often located more than 25 feet away from certain processes, and cannot see the
computer screens or monitors of individual workers or observe calls made relative to the cure
processes.* Observers have also noted that there are certain observation locations where only
portions of the processing of ballots can be observed.’ Moreover, observers are required to be
with “ambassadors” at all times. Unfortunately, there are not enough “ambassadors” to aliow
consistent and meaningful observation of the entire process.® Without meaningful observation,

there cannot be any assurances of transparency.

? According to the Election Observation Handbook (6" Ed.) published by the OSCE Office for Democratic
Institutions and Human Rights, minimum standards for credible election observation must be met including
assuring “that an appropriately secure environment exists, allowing for a meaningful election process to be
conducted and for free, unimpeded movement for election observers. The value of election observation is
essentially negated if security requirements prevent participants in an election observation activity from
obtaining information, moving freely ... or meeting with all election stakeholders, Under these conditions,
the credibility of any findings can be questioned.” (https://www.osce.or files/f/documents/5/e/68439.pdf).
While this Election Handbook is generally targeted toward burgeoning nations looking to establish fair
elections, it is similarly appropriate here in Nevada where there are serious concerns about assuring fair,
accountable and transparent elections.

4 See Declaration of Robert Thomas il (“Thomas Dec.”), attached hereto as Exhibit 2 at $17-10, 12-15;
see also Kraus Dec at. 198-10, 12-22.

# See Kraus Dec at. §17 (stating at /8 “8.1 was confined to a rectangular space situated at the intersection
of the long part of an L shaped room. From this vantage point, I was only able to observe a few tables on
the base of the L shape of the room.” In 716 “[t]here were 32 tables for baliot examiners. Of which, I was
only able to see 24 of the tables from a distance with al but a few located at a distance such that I could not
engage in meaningful observation.” And, in 717 “[tlhere were also 7 duplicator tables which were not
visible from my designated area.”)

¢ See Thomas Dec. at 16; see also Kraus Dec at, 923.
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3. Ensuring ballot secrecy. Concerns have arisen amongst observers about
ensuring voters’ ballots remain secret.’ AB4, Sec. 16.(1)(c) requires that each active registered
voter receive an “envelope or sleeve into which the mail ballot is inserted to ensure its secrecy.”
Unfortunately, it has been observed to be the policy and procedure of the Clark County Counting
Board that, immediately after a ballot has been opened, the board member who opened the
envelope reviews the ballot to see if it complies with law.® Should the ballot be rejected, the ballot
is then placed back into the same envelope in which it was received. The result is that the board
member reviewing the ballot knows the identity of the voter who cast the ballot and can now
observe or even record how the individual voted.? Moreover, if the ballot has a deficiency that
requires it to be duplicated by a board member, the envelope is often sent with the ballot to be
duplicated, resulting in yet another board member who can observe how the voter cast his or her
ballot.'® This procedure no longer assures the secrecy contemplated by AB4 and undermines the
American norm of ballot secrecy.'! Moreover, if the staff member does not agree with how the
individual voted, this knowledge may become an incentive for the staff member to invalidate the
ballot, risking voter disenfranchisement.'2 Given these issues, a process must be implemented such
that, once received, a ballot cannot be placed back in its original envelope but should merely be

placed in “an envelope™ as contemplated by AB4, Sec. 25-26.

7 See Thomas Dec. at ]18; see also Kraus Dec at, 1q28.

8 See Thomas Dec. at §17; see also Kraus Dec at. 124.

*Id

'* See Thomas Dec. at §17.

' “Between 1888 and 1896, nearly every State adopted the secret ballot.” Minnesota Voters All v. Mansky,
138 8. Ct. 1876, 1883 (2018). Thus, the secret baliot is a “venerable a part of the American tradition.”
Burson v. Freeman, 504 U.S. 191, 214 (1992) (Scalia, J., concurring),

2 See Thomas Dec. at §18; see also Kraus Dec at. q28.
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4. COVID-19 Concerns. The Nevada Legislature called a special session to |
enact AB4, citing COVID-19 as one of its primary concerns. Similarly, Gloria has limited the
access and number of observers permitted in Clark County facilities, citing similar COVID-19
concerns. In response to this concems, the Petitioners reached out to Gloria and requested that he
allow the placement of cameras throughout the facility to afford the public the ability to observe
from the safety and security of alternate locations.’ In an effort to ensure this was not a financial
burden on Clark County, the Petitioners offered to pay for the cameras, tripods, and other
equipment necessary to allow this alternative method for observation. Further, the Petitioners
offered to host the video feed on its servers and provide feed access to Clark County so they could
similarly monitor the process. This offer was wholly rejected despite the Governor, the Attorney
General, Clark County Commissioners, and numerous Clark County officials calling for everyone
to do their part to stop the spread of the COVID-19 virus. The Petitioners remain willing to do
their part and, at the same time, assure there is safe and meaningful observation of the ballot
counting process at no additional expense to Nevada voters.

As noted above, Petitioners have attempted to resolve these issues with Gloria directly to
no avail. Additionally, Petitioners demanded the Secretary implement an approved plan in Clark
County pursuant to NRS 293B.354(3) which: (1) allows observation of the entire ballot counting

process; (2) ensures meaningful observation; (3) affirms ballot secrecy; and (4) accommodates the

13 See Email correspondence between counsel for Petitioners and counsel for Clark County,
attached hereto as Exhibit 3; see also Demand Letter to the Secretary dated October 20, 2020 , attached
hereto as Exhibit 4, Further, NRS 293B.353(2)-(3) provides:

2. The county or city clerk may photograph or record or cause to be photographed or
recorded on audiotape or any other means of sound or video reproduction the counting of
the ballots at the central counting place.

3. A registered voter may submit a written request to the county or city clerk for any
photograph or recording of the counting of the ballots prepared pursuant to subsection 2.
The county or city clerk shall, upon receipt of the request, provide the photograph or
recording to the registered voter at no charge.

Page 7of 13
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Petitioners request to place cameras so observation can be done in a safe and secure manner.
However, the Secretary of State has failed to implement any such plan. Consequently, Gloria
continues to operate without the approval of the statutorily required plan. See NRS 293B.354,

The only way to ensure that members of the public are able to meaningfully observe the
counting of ballots is for this Court to mandate the Secretary of State approve a plan in Clark
County which: (1) allows observation of the entire ballot counting process; (2) ensures meaningful
observation; (3) affirms ballot secrecy; and (4) accommodates the Petitioners request to place
cameras so observation can be done in a safe and secure manner, Further, this Court must mandate
that the Registrar immediately implement the approved plan in Clark County.

B. NEVADA’S CHALLENGING STATUTE VIOLATES THE EQUAL
PROTECTION CLAUSE.

In Nevada, there is a mechanism for challenging voters who physically show up to vote.
See NRS 293.303. However, there is no such mechanism for challenging voters who vote by mail.
Dissimilar treatment in the challenging mechanisms violates the Equal Protection Clause of the
Fourteenth Amendment.

A state shall not value one person’s vote over that of another by arbitrary and disparate
treatment. Bush v. Gore, 531 U.S. 98, 104 (2000). Doing so violates the Equal Protection Clause
of the Fourteenth Amendment. “[T]he right of suffrage can be denied by a debasement or dilution
of the weight of a citizen's vote just as effectively as by wholly prohibiting the free exercise of the
franchise.” /d. at 105 (citing Reynolds v. Sims, 377 U.S. 533, 555 (1964)); Voting procedures must
be “calculated to sustain the confidence that all citizens must have in the outcome of elections.”
Bush v, Gore, 531 U.S. 98, 106 (2000); see Charfauros v. Bd, of Elections, 249 F.3d 941, 952, 954
(9th Cir. 2001), as amended on denial of reh'g and reh’g en banc (July 6, 2001) (“voter election
challenge procedures” that “create[d] two classes of voters” “were flawed and .. .in danger of
violating the fundamental rights” of voters).

Even if this dissimilar treatment does not wholly prohibit any citizen’s free exercise of the
franchise, the dissimilar treatment does debase or dilute the right to vote of those voters who
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choose to vote in person. By only subjecting in-person voters to this mechanism for challenge,
Nevada is giving those who vote absentee an arbitrary and backwards advantage over those who
vote in-person. The dissimilar treatment of these voters violates the Equal Protection Clause of the
Fourteenth Amendment. Therefore, this Court should mandate that the two classes of voters—in
person and mail-in—must be treated equally and equally subject to the same challenge procedure.

C. CLARK COUNTY’S IMPROPER USE OF A MACHINE TO

AUTHENTICATE VOTERS VIOLATES THE EQUAL PROTECTION
CLAUSE.

All Nevada counties, except for Clark County, are visually matching the signatures on the
ballot envelope to the signature on file with the various registrars of voters. Clark County is using
a machine called the Agiiis Ballot Packing Sorting System (“Agilis”) as an initial effort to match
signatures, If a signature is matched by that machine, then it is not further scrutinized. The Agilis’
manufacturer has recommended settings for tolerance in order to guard against forgeries or other
improper signatures. If a signature is rejected by the machine, then it is reviewed visually by a
county official.

Gloria has intentionally lowered the tolerance number in order to decrease the number of
ballots rejected by the machine for improper signatures. Consequently, fewer ballots are being
reviewed visually by county officials and it is more likely that fraudulent and improper ballots are
being tabulated by Clark County. For the election, Gloria ordered that the tolerance level be

lowered from the manufacturer’s recommendation to all the way to 40 percent. As a result, Clark

N County is catching fewer improperly signed ballots compared to other Nevada counties. For
‘ example, as of October 22, 2020, only 1.45% of mailed ballots in Clark County have been returned
‘ for cure, yet, 3.78% of ballots in Churchill County have been returned for cure.

Because of Gloria’s unilateral and arbitrary decision to lower the tolerance on the Agilis,
he is making it harder for Clark County officials to catch improper or fraudulent mail in ballots as
opposed to the rest of Nevada. The result is two classes of voters: those whose signatures are
verified by Agilis and those whose signatures are being checked visually by election officials. This
two-tier system violates the fundamental rights of voters in Nevada. See Bush, 531 US. at 1 04;

see also Charfauros, 249 F.3d at 952-54. Moreover, the failure of Gloria to take reasonable
Page 9 of 13
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measures to ensure the authenticity of voters in the most populated county in Nevada may cast
doubt on the accuracy of the election. Jd.
IV. CONCLUSION

Gloria’s compiete failure to timely submit an election plan as required by Nevada law and
further refusal to work with Petitioners to assure meaningful and safe observation of the process
is unprecedented. There is a strong public interest in this case and as the election is upon us and
ballot processing has already begun, no adequate remedy exists for Petitioners to seek relief other
than to request the Court’s assistance by way of a Petition for Writ of Mandamus or Writ of
Prohibition.

For the foregoing reasons, Petitioners respectfully request that the Court mandate the
Secretary issue a plan to Clark County that complies with the statutory requirements of NRS 293B
and which: (1) allows observation of the entire ballot counting process; (2) ensures meaningful
observation; (3) affirms ballot secrecy; and (4) accommodates the Petitioners request to place
cameras so observation can be done in a safe and secure manner. Further, this Court must mandate
that the Registrar immediately implement the approved plan in Clark County. In the alternative,
Petitioners request that the Court prohibit Gloria and Clark County from counting ballots until the
proper procedures are in place.

Petitioners also request that this Court mandate the same ballot challenge procedures apply
to all classes of voters, whether in-person or vote by mail. Finally, Petitioners request that Gloria
be prohibited from creating two-classes of voters by using a method of authenticating ballot
signatures, not used in the rest of Nevada, that would decrease the ability of election officials from
catching fraudulent or improper baliots.

Dated this ___ day of October, 2020.

MARQUIS AURBACH COFFING

- //%QM

Brian R. Hardy, Esq. “
Nevada Bar No. 10068
Susan E. Gillespie, Esq.
Nevada Bar No. 15227
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

AFFIRMATION

The undersigned does herby affirm that the preceding document, PETITIONERS’ PETITION

FOR WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF PROHIBITION

does not contain the Social Security number of any person.

d
Dated this(S_ day of October, 2020.

MARQUIS AURBACH COFFING

By /ij ///0/ (it

Brian R. Hardy, Esq.
Nevada Bar No. 10068
Susan E. Gillespie, Esq.
Nevada Bar No. 15227
10001 Park Run Drive
Las Vegas, Nevada 89145

The O’Mara Law Firm, P.C.
David O’Mara, Esq.
Nevada Bar No. 8599

311 E. Liberty Street

Reno, Nevada 89501

Attorneys for Petitioners
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DECLARATION OF FRED KRAUS
——==oQRATIVA DR FRED KRAUS

Fred Kraus. declares as follows:
L. I'am over the age of 18 years and have personal knowledge of the facts stated

herein, except for those stated upon information and belief, and as to those, 1 believe them to be

true. [ am competent to testify as to the facts stated herein in a court of law and will so testify if |

called upon.

2. [ make this declaration in support of Petitioner’s Petition for Writ of Mandamus, or
in the aiternative, Writ of Prohibition.

3. I'am a Clark County registered voter in the State of Nevada.

4, As a registered voter in the State of Nevada, there is a mechanism for my status as
a voter to be challenged because I voted in person, however there is no such mechanism to
challenge voters who cast their vote by mail. [ am concerned that people like me that are voting in
person are having our votes diluted or cancelled because our votes can be challenged, unlike the
votes of those that vote by mail.

5. Moreover, as a member of public, I am expressly granted to the right to observe the
counting of the ballots at the centra] counting place.

6. On Thursday, October 15, 2020 I went to a Clark County facility located at 2060
E. Flamingo Road, Las Vegas, NV 89119 to observe mail ballot processing.

7. As part of my observation, I observed the preparation of duplicate ballots in lieu of
damaged ballots.

8. I was confined to a rectangular space situated at the intersection of the long part of
an L shaped room. From this vantage point, [ was only able to observe a few tables on the base of
the L shape of the room.

9, There were rooms or offices where staff would waik in and out with bailots, but we
were not allowed to view the process or conduct of staff in these rooms. For example, at the East
Flamingo location there was a room labelled “MB Vault.” Inside were large bins with many
shelves with blank ballots. | observed staff walking in and out of that room and retrieving blank

ballots with green envelopes in their hands that contained ballots and then going to a part of the
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room that I could not observe. At the Trade Drive location in the room with the Agilis Machine |

there was a side door with a small window and a set of steps leading to a floor above. I was not

permitted in that room. | was told later by a county employee escorting me out of the Agilis room |

that there were blank ballots stored upstairs. Before 1 left that room, | saw an employee returning
with papers in a tray.

10.  For example, once the operations at the tables at Greystone were completed a box

of ballots would be taken to a supervisor’s office located across from where we were seated that |

*

could not see into. On other occasions, the box of ballots was carried or wheeled in a cart past me
to a location that I could not see. However, on being escorted to my small location when [ arrived

or being escorted out of the room during break times for employees’ breaks, I could see that there

was an audit area but other than just noticing that area I was unable to observe the operations in |

this audit area. 1 was told the boxes would be inspected for compliance with procedures, |

Ultimately, I would see portable black vaults coming out of the supervisor’s office and leaving the
room. | was told the portable black vaults contained the finished boxes. The portable black vaults

were to be taken to another vault room at Greystone and later were to be returned to the Trade

Drive campus. However, we were not permitted any meaningful opportunity to see what the |

supervisor was looking to do during her inspection or what the process was in the audit area or, in
either case, to observe the sealing of the boxes for transport back to the Trade Drive location.

11.  On Friday, October 16, 2020, I returned to the Clark County facility located at 2060
E. Flamingo Road, Las Vegas, NV 89119 to observe mail ballot processing,

12. Twas escorted to the same area as the day before for observation. Although [ was
able to walk past the duplicator desks, [ was not given any time to make observations.

13. I viewed ballot examiners place defective ballots in a green folder. Roving
employees would then take these green folders to the ballot duplicators which were not visible

from the viewing area, but would often, but not in al| cases, enter the Master Ballot Room where

sometimes I could see from a distance their removing a blank ballot and leaving the room and

heading in the direction of the duplicating tables.
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14, On Saturday, October, 17, 2020, I returned to the Clark County facility located at
2060 E. Flamingo Road, Las Vegas, NV 89119 to observe mail ballot processing.

15, I'was allowed to observe in the same confined area as the previous days.

16.  There were 32 tables for baliot examiners. Of which, I was only able to see 24 of
the tables from a distance with all but a few located at a distance such that [ could not engage in
meaningful observation.

17. Notably, I could only hear what was being discussed at the few tables closest to me.
There were also 7 duplicator tables which were not visible from my designated area.

18.  On Tuesday October 20, 2020, I went to a Clark County facility located at 965
Trade Dr., North Las Vegas, NV 89030.

19. I observed the scanning/tabulation of ballots in the scanning room. The scanning
room is an enclosed area with two sections. The section closest to the observation area has a glass
window and the scanning operation takes place in that room. That room is connected to a back
room which has a glass wall facing the observers.

20. It was impossible for me to determine what processes were happening in the back
room because the designated area for observers was too far away.

21. I was shown two offices which were dedicated to resolving rejected ballot issues,
These offices were referred to as the Freedom Room and the Liberty Room. The Freedom Room
was staffed, but [ was not allowed to enter or observe.

22, The Liberty Room was not staffed and | was not allowed to enter.

23, During my observation, I was required to be with ambassadors or minders at all
times. Unfortunately, there are not enough ambassadors to allow for more than a few observers
and the function of the ambassadors or minders is to make sure we were only able to observe
operations from specified locations, which would not permit a consistent and meaningful
cbservation of the entire process.

24, I'was told by one of my ambassadors or minders at the East Flamingo location that

the only function performed there was an examination of ballots to see if the ballots were damaged, !

soiled or obscured in some way such that they would not be sujtable for tabulating when returned

Page 3 of 5
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to the Trade Drive location, However, 1 observed small envelopes at the tables I could see that
were labelled for rejected ballots. When [ inquired about the rejection envelopes, [ was told that
the only rejection that takes place at Greystone is when a voter signs the ballot. However, there
were white sheets of paper attached to the glass or plexiglass at each table that were labelled
“Rejected Ballot Codes” and which then listed seven (7) rejection codes. Rejection for a voter
signing the ballot was not among the rejection codes listed. The instructions in one rejection
category included a requirement that the employee “Find the ballot envelope with the voter’s name
on it” and “place the ballot back in the ballot retum envelope.”

25. 1 also noticed a sign on the wall that stated “Rejecting Identified Ballots” which
was not consistent with an operation limited to examining ballots for those not machine worthy.

26. I was able to observe on a number of occasions that workers at tables placed
documents in Rejected Bailot envelopes. In addition, on the moming of October 17, 2020, 1
overheard a worker at the table located Just outside the offices across from me mention to a
supervisor that one of her envelopes had 2 ballots inside. That would be a rejection code of RT
from the Rejected Ballot Code papers affixed to each table working area. So, the statement made
to me on October 15, 2020 that the only rejected ballots processed at the East Flamingo location
were those where the voter signed or initialed the ballot was incorrect

27.  1did see a Rejected Ballot envelope sitting on top of the completed trans file at a
table where I overheard the employee mention to her supervisor that she had an envelope with 2
ballots. While I could not see the worker insert the ballots and the return ballot envelope, which
contains the voter’s signature, into the Rejected Bailot envelope, I believe that she did so and thus
would have been able to observe the name of the voter who signed the return ballot envelope. I
believe this because one of the signs on the walls was entitled “Rejecting Identified Ballots.” The

instructions in that separate rejection category included a requirement that the employee “Find the

ballot envelope with the voter’s name on it” and “place the ballot back in the ballot return -

envelope.” In addition, when a ballot is rejected the only way to identify whose ballot was rejected
would be to place both the ballot and the return ballot envelope, which identified the voter whose

baliot was rejected, in the rejected ballot envelope.
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28.  This process is concerning because it does not ensure ballot secrecy and if the staff

member does not agree with how the individual voted, this knowledge may become an incentive |

for the staff member to invalidate the baliot, risking voter disenfranchisement

Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the State of |

Nevada that the foregoing is true and correct,

¢
Dated this2.3 rtEI‘ay of October, 2020.

%j / d"(,f&aﬂ_

Fred Kraus
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MARQUIS AURBACH COFFING

Las Vegas, Nevada 89145

10001 Park Run Drive
(702) 382-0711 FAX: (702) 3182-5816

DECLARATION OF ROBERT E THOMAS Il
el T RUBERIT E THOMAS 1T

Robert E. Thomas, IT1, declares as follows:

L. I am over the age of 18 years and have personal knowledge of the facts stated

herein, except for those stated upon information and belief, and as to those, I believe them to be
true. Iam competent to testify as to the facts stated herein in a court of law and wil so testify if |
calied upon.

2. I make this declaration in support of Petitioner’s Petition for Writ of Mandamus, or
in the alternative, Writ of Prohibition.

3. T am a Nye County registered voter in the State of Nevada.

4. As a registered voter in the State of Nevada, there is a mechanism for my status as
a voter to be challenged if 1 physically show up to vote, however there is no such mechanism for
voters who vote by mail to be challenged. I’'m worried that the votes of people who vote in person
will be diluted because it is possible to challenge them as opposed to people who vote by mait.

5. Moreover, as a member of public, I am expressly granted to the right to observe the
counting of the ballots at the central counting place.

6. On Monday, October 19, 2020 I went to a Clark County facility located at 965
Trade Dr., North Las Vegas, NV 89030 to observe mail ballot processing,

7. As part of my observation, I observed the AEGILIS machine. The observation area

for the AEGILIS machine was at the end of the room. |

8. The observation area was approximately 25t away from the monitor that controlled .

the operation of the AEGILIS machine, and I was not able to see the monitor screen. |

9. I noticed the machine would sporadically have mechanical issues. The worker
would then go talk to support staff who would come to the monitor to correct something,

10.  Iwas not close enough to see what was corrected or what the error was.

I1. While there was a break, I asked my ambassador {an Extra-Help employee hired to
escort observers] to see the screen My ambassador sajd she talked to Joe Gloria and I was not
allowed to see the screen. However, 1 was told there was an ongoing issue with the AEGILIS

machine matching signatures from the DMV.
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12. The observation I was aflowed to do was meaningless because I could not see the
process in its entirety and my ambassador could not answer some of my questions.

13. On Monday, October 19, 2020, I was also observing the verification stations at the
same Clark County location. The observation area for the verification station is partitioned away
from the station with plexiglass. The computer screens in the verification station are too far away
from observers to have meaningful observation and the observers cannot hear the telephone calls
being made.

14. On Wednesday, October 21, 2020 I returned to the Clark County facility located at
965 Trade Dr., North Las Vegas, NV 89030 to observe mail ballot processing.

15. As part of my observation, 1 observed ballot counting in a room with a wall of
windows, like a fishbowl. I was stationed outside of the room looking in through the windows.
Each station in the room has a computer monitor and terminal. As an observer, while I could
identify an error message appear on the monitors, I was unable to read what the error was because
the observation area was too far away.

16.  During my observation, 1 was required to be with ambassadors at all times.
Unfortunately, there are not enough ambassadors to allow consistent and meaningful observation
of the entire process.

17. It was my observation that after a ballot has been opened, the staff member who
opened the envelope reviews the ballot. I am informed and observed that if a ballot is rejected, the
ballot is then placed back into the same envelope in which it was received. The result is that the
board member reviewing the ballot knows the identity of the voter who cast the ballot and can now
observe or even record how the individual voted. Moreover, I am informed that if the ballot has a
deficiency that requires it to be duplicated by another staff member, the envelope is sent with the ,
ballot to be duplicated, resulting in yet another staff member observe how the voter cast their
ballot,

18.  This process is concerning because it does not ensure ballot secrecy and if the staff
member does not agree with how the individua} voted, this knowledge may become an incentive

for the staff member to invalidate the ballot, risking voter disenfranchisement.

Piﬁ? 20f3
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Pursuant to NRS § 53.045, I declare under penalty of perjury under the laws of the State of
Nevada that the foregoing is true and correct.

Dated this 22nd day of October, 2020.

Robert E. Thomas
i
|
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Brian R. Hardx

From: Mary-Anne Miller <Mary-Anne.MilIer@clarkcountyda.com>
Sent: Tuesday, October 20, 2020 7:36 AM

To: Brian R. Hardy

Subject: RE: [External] Video Observation [IWOV-iManage.FID1 124849)

Thanks for the update. One of the many concerns is that a NVGOP person would control the feed. Knowing what we
know, other people would complain about that and want to contraol it. Given what we have gone through to date, we
do not think it would markedly improve the disruptiveness of observers.

From: Brian R. Hardy <bhardy@maclaw.com>

Sent: Monday, October 19, 2020 3:23 PM

To: Mary-Anne Miller <Mary-Anne.MiIIer@clarkcountyda.com>
Subject: RE: [External] Video Observation [IWOV-iManage.FlDllZ4849]

CAUTION: This email originated from an External Source. Please use caution before opening attachments, clicking links, or
responding to this email. Do not sign-in with your DA account credentials,

Mary-Anne

I want to make sure you understand the request in case | was not clear, the request that | made was for the County to
allow the NVGOP to set up tripods with cameras mounted on them that would broadcast and record a feed that can be
accessed by observers (and County officials) offsite. As | am sure You can imagine, if they are observing offsite, they will
no longer be your problem or disruptive to your operations. Please let me know if this clarification changes your opinion
as we still stand by ready to place the cameras and tripods as soon as possible.

Thanks

Brian

8
MARQUIS AURBACH
COFFING

Brian R. Hardy, Esq.
10001 Park Run Drive
Las Vegas, NV 89145
t]702.207.6097

f] 702.382.5816

bhardy@maclaw.com

maclaw.com

Martindasle-Hubbell®
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DO NOT read. copy or disseminate this communication unless you are the intended addressee. This e-mail communication contains confidential and/or privileged infermation
intended only for the addressee, If you have received this communication in error, please call us {collect) immediately at {702) 3820711 and ask to speak to the sender of the
commurication. Also pleasa e-mail the sender and notify the sender immediately that You have received the communication in error. Thank you, Marquis Aurbach Coffing -

From: Mary-Anne Miller <Marv-Anne.Miller@clarkcountyda.com:s

Sent: Monday, October 19, 2020 10:28 AM
To: Brian R. Hardy <bhardy@maclaw.com>
Subject: RE: [External] Video Observation [lWOV-iManage.FI01124849]

Hello Brian,
Department has been very accommodating allowing observers in most aspects of the Election Department operations,

continue to accommodate their presence as long as possible. We do not believe, however, that cameras operated by
observers with no rules will eliminate any of those problems, but rather add to them.

Thanks,

MARY-ANNE MILLER

COUNTY COUNSEL

OFFICE OF THE DISTRICT ATTORNEY | CvIL DivisioN
702455 4761 | MARY-ANNE MILLERGCLARKCOUNTYDA.COM

From: Brian R. Hardy <bhard maclaw.com>

Sent: Monday, October 19, 2020 8:33 AM

To: Mary-Anne Miller <Mary-Anne.Miller clarkcountyda.com>
Subject: Video Observation [IWOV-iManage.Fl01124849]

CAUTION: This email originated from an External Source. Please use caution before opening attachments, clicking links, or
respanding to this email. Do not sign-in with your DA account credentials.

Mary-Anne

Thank you for speaking with me last week about resolving the concerns raised by observers and officials related to
observers, As we discussed, the NVGOP is willing to coordinate with County officials and will pay for placement of
tameras in certain observation areas to allow full and complete access to observers while aliowing them to meet all

social distancing and other COVID related guidelines. Additionally, this option will help to minimize the impact an
County officials and staff who are tasked with assisting the observers and escorting them in and out of certain areas. My

open up the online viewing portal. Please let us know if we will be able to get these cameras in place and, if not, what
reasons the County has for not facilitating this request.
Thanks

Brian

25



&
MARQUIS AURBACH
COFFING

Brian R. Hardy, Esq.
10001 Park Run Drive
Las Vegas, NV 89145
t| 702.207.6097
f|702.382.5816

bhardy@maciaw.com

maclaw.com

Martindale-Hubbell*

Peer Rated $or Flighest L evel
of Profezatonal Excelienee

b% Please consider the environment before printing this e-maill
DO NOT read, copy or disseminats this communication unless you ara the intanded addressee. This e-mail communicalion contains confidential and/or privieged information

=i mrm— —— e

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as
spam.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as
spam.
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MARQUIS AURBACH
COFFING

DIRECT LiNE: (702)207-6097
DIRECT FAX: (702) 382-58 16
EMAIL: BHARDY @MACLAW.COM

October 20, 2020
Via Email sosmail@sos.nv.gov and Regular Mail

Secretary of State

Attn: Barbara K. Cegavske
Nevada State Capitol Building
101 North Carson Street, Suite 3
Carson City, NV 89701

Re:  Transparency in Nevada Elections

Ms. Cegavske:

Please be advised that this fim represents Donald J. Trump for President,
Inc. (the “Trump Campaign™) and the Nevada Republican Party (“NVGOP”). As
such, please direct all future correspondence to this office. We have learned that,
despite multiple requests from your office, Clark County failed to timely submit its
plan for accommodation of members of the general public who observe delivery,
counting, handling and processing of ballots under NRS 293B.354(1). In fact, Clark
County’s dereliction is not merely a failure to timely submit its plan. Rather, Clark
County has chosen to ignore its statutory obligations and simply did not submit any
“written plan for the accommodation of members of the general public who observe
the delivery, counting, handling and processing of ballots at a polling place, receiving
center or central counting place.” One would hope that this is not a calculated
attempt to allow Clark County to obstruct the observation process.! However, given
recent complaints, observations and rejected accommodations, the reality in Clark
County is obstruction. As such, demand is hereby made that your office immediately
step in and inform Clark County that a number of its current observation protocols
(which were never submitted to your office for approval) are unacceptable and that

' One would also have hoped that this statutorily required written plan would have been timely
submitted by April 15, 2020. Even if Clark, County somehow anticipated legislative changes would be

10001 Park Run Drive * Las Vegas, NV 89145 « Phone 702.382.0711 - Fax 702.382.5816 + maclaw.com
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Clark County must accommodate meaningful observation® to assure transparency in the election
process.

Clark County observers have noted multiple issues that have precluded them from
engaging in meaningful observation including, but not limited to:

1. Observers are being prohibited Jrom observing the totality of the process. There are
certain areas where ballots are handled, reviewed, or the information therefrom is
utilized to affirm whether a ballot will be counted, but Clark County has deemed these
areas restricted and/or off limits to observers. One such area is the call center, which
has been deemed by Clark County as “off limits.” Given that these ballot review
processes are deemed necessary by Clark County in the counting of ballots, observers
must be allowed to observe. Simply put, the only way to assure transparency in the
process is to assure all parts of the process are subject to observation and scrutiny.

2. Engaging in Meaningful Observation Unfortunately, Clark County has positioned
observers in such a manner that they cannot meaningfully observe. Notably, observers
are often located more than 30 feet away from certain processes, cannot see the
computer screens or monitors of individual workers, or observe calls made relative to
the cure processes being engaged in by Clark County in the counting of ballots,
Moreover, observers are required to be with “ambassadors” at all times, and there are
not enough observers to allow consistent observation of the process. Without
meaningful observation, there cannot be any assurance of transparency.

forthcoming, however, it should have submitted a compliant plan under the new statutes shortly after the
passing of Assembly Bill No. 4 (“AB4™).

* NRS 293B.353(1) clearly provides that the “county or city clerk shall allow members of the
general public to observe the counting of the ballots at the central counting place if those members do not
interfere with the counting of the ballots.” (Emphasis added).

3 According to the Election Observation Handbook (6™ Ed.) published by the OSCE Office for
Democratic Institutions and Human Rights, minimum standards for credible election observation must be
met including assuring “that an appropriately secure environment exists, allowing for a meaningful election
process to be conducted and for free, unimpeded movement for election observers, The value of election
observation is essentially negated if security requirements prevent participants in an election observation
activity from obtaining information, moving freely ... or meeting with all election stakeholders. Under
these conditions, the credibility of  any findings can be questioned.”
Wps://www.osce.org/files/f'documents/S/e/68439.pdf).  While this Election Handbook is generally
targeted toward burgeoning nations looking to establish fair elections, it is similarly appropriate here in
Nevada where there are serious concerns about assuring fair, accountable and transparent elections.
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3. COVID Concerns. The Nevada Legislature called a special session to enact AB4,
citing COVID-19 as one of its primary concerns. Similarly, Clark County has limited
the access and number of observers permitted in its facilities, citing similar COVID-19
concemns. As such, the NVGOP reached out to Clark County and requested that Clark
County allow the placement of cameras throughout the facility to afford the public the
ability to observe from the safety and security of alternate locations.* In an effort to
assure this was not a financial burden on Clark County, the NVGOP offered to pay for
the cameras, tripods, and other equipment necessary to allow this alternative method
for observation, Further, the NVGOP offered to host the video feed on its servers and
provide feed access to Clark County so they could similarly monitor the process. This
offer was wholly rejected despite the Governor, Clark County Commissioners, and
Clark County officials calling for everyone to do their part to stop the spread of the
virus. The NVGOP and the Trump Campaign remain willing to do their part and, at
the same time, assure there is safe and meaningful observation of the ballot counting
process at no additional expense to Nevada voters,

In addition to the foregoing, concerns have arisen amongst observers about ensuring voters’
ballots remain secret. As you are aware, AB4, Sec 16.(1)(c) requires that each active registered
voter received an “envelope or sleeve into which the mail ballot is inserted to ensure its secrecy.”
Unfortunately, it has been observed to be the policy and procedure of the Clark County Counting
Board that, immediately after a ballot has been opened, the board member who opened the
envelope reviews the ballot to see if it complies with law, Should the ballot be rejected, the ballot
is then placed back into the same envelope in which it was received. The result is that the board
member reviewing the ballot knows the identity of the voter who casts the ballot and can now
observe or even record how the individual voted. Moreover, if the ballot has a deficiency that
requires it to be duplicated by a board member, the envelope is often sent with the baliot to be
duplicated, resulting in yet another board member who can observe how the voter cast hjs or her
ballot. The concemn here is two-fold: First, this procedure no longer assures the secrecy
contemplated by AB4 and undermines the American norm of ballot secrecy.® Second, if the Clark

* NRS 293B.353(2)-(3) provides:

2. The county or city clerk may photograph or record or cause to be photographed or
recorded on audiotape or any other means of sound or video reproduction the counting of
the ballots at the central counting place.

3. A registered voter may submit a written request to the county or city clerk for any
photograph or recording of the counting of the ballots prepared pursuant to subsection 2
The county or city clerk shall, upon receipt of the request, provide the photograph or
recording to the registered voter at no charge.

3 “Between 1888 and 1896, nearly every State adopted the secret ballot.” Minnesota Voters Al v.
Mansky, 138 S. Ct. 1876, 1883 (2018). Thus, the secret ballot is a “venerable a part of the American
tradition.” Burson v. Freeman, 504 U.S, 191, 214 (1992) (Scalia, J., concurring).
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County staff member does not agree with how the individual voted, this knowledge may become
an incentive for the staff member to invalidate the ballot, risking voter disenfranchisement. Given
these issues, we would ask that your office issue a clarification notice to Clark County (and all
counties) that, once received, a ballot cannot be placed back in its original envelope but should
merely be placed in “an envelope” as contemplated by AB4, Sec. 25-26,

Please understand that the NVGOP and the Trump Campaign take seriously the integrity
of the election process and will not stand idly by while certain officials tread on the rights of the
people 1o participate in the election and have their votes counted. As such, unless the your office
directs Clark County to: (1) allow observation of the entire ballot counting process; (2) assure al]
such observation is meaningful observation; and (3) accommodate the request of the NVGOP and
the Trump Campaign to place cameras so observation can be done in a safe and secure manner,
then the NGVOP and the Trump Campaign will have no alternative other than to seek legal relief.
Further, we would ask that you review the process utilized by Clark County which undermines the
secrecy of ballots and provide a directive to all counties clarifying their obligations relative to such
processes.

As always, we appreciate your prompt attention to this matter and, if you have any
questions, comments, concerns, or wish to discuss the foregoing further, please feel free to contact
the undersigned directly.

Sincerely,

MARQUIS AURBACH COFFING

%;’;?@

Hardy, Esq.

BRH:mm

Cc: Mary-Anne Miller (Mary-Anne Miller@clarkcountyda.com ; Joe P. Gloria
(ipg@ClarkCountyNV.gov) Mark Wlaschin (mwiaschin@sos.nv.gov)

and Greg Zunino (GZunino@ag.nv.gov)
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JOHN M. DEVANEY (D.C. Bar No. 375465)*
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The COVID-19 pandemic has required election officials throughout the country,
including in Nevada, to take extraordinary measures and to engage in unprecedented planning to
ensure that citizens are able to vote in the November election and to have their votes counted. In
Nevada, these measures have included mailing ballots to all registered voters and permitting
county election officials to begin counting mail ballots 15 days before Election Day. As of today,
nearly 365,000 mail ballots have been cast by Nevadans, and election officials have been
verifying and counting those ballots for nearly a week. In Clark County, Nevada’s most populous
county, election officials have already received tens of thousands of mail ballots, and clerks have
been working diligently and effectively for days to process those ballots. Now, nearly half-way
through this herculean effort, Petitioners are requesting this Court to insert itself into this process
and to substitute its judgment on election procedures for that of Clark County’s election officials.
The Court should reject this improper request, which falls far short of satisfying the stringent
standards Petitioners must meet to obtain extraordinary relief in the form of a writ of mandamus
or a writ of prohibition.

To meet their heavy burden, Petitioners must demonstrate that the relief they are seeking
is required by law and that defendants are violating their duties as election officials by not
following the election procedures Petitioners seek to impose. In other words, Petitioners must
show that Nevada law requires videotaping and audio recording of the activities of Clark County
election workers, providing the general public with access to the computer screens of election
workers, making confidential information voter information available to the public, and allowing
anyone who so desires to enter specific rooms, unescorted, where election personnel are
performing their work. Of course, none of these intrusive demands, each of which would
interfere with the ability of election workers to do their jobs in this final critical week of the
election, is required by Nevada election laws. On the contrary, Petitioners’ requests are
prohibited by Nevada privacy laws, state laws protecting the confidentiality of voter information,
and the Equal Protection Clause of the U.S. Constitution, which prohibits singling out Clark

County and its voters for this disparate treatment. The lack of any requirement in Nevada law for
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Clark County election officials to implement Petitioners’ demands is fatal to their request for a
writ of mandamus or prohibition, for these rarely granted, extraordinary forms of relief require a
showing that the election officials are disregarding the law in dereliction of their duties, a
showing that has not and cannot be made here.

The reality is that over the past week, Clark County officials and election workers have
been processing and counting mail ballots without any problems and in full view of members of
the public—including representatives of Petitioners—in compliance with Nevada election laws
demanding public observation. In fact, the County has structured its operations and observation
rules so that the public can see not only the counting of mail ballots, which is all that the law
requires, but also the mail processing procedures that election workers undertake prior to ballot
tabulation. There is no legal or factual basis for requiring the County to do more or for the Court
to interfere with the exercise of the discretion that Nevada election laws give to the county’s
registrar. Nor is there any legitimate reason to single out Clark County, and no other county in
the State, for purposes of imposing new intrusive requirements that interfere with the ongoing
work of the County’s highly professional elections staff.

Finally, Petitioners’ request that the Court issue an extraordinary writ relating to the
constitutionality of Nevada’s statutory scheme for challenging the eligibility of voters, set forth
in NRS 293.303, is procedurally improper and wrong on the merits. In addition to being far too
late in the election process to bring a facial challenge to the constitutionality of this long-
standing election law, such a challenge must be brought as an action at law, not through a
petition for mandamus. For the same reason, Petitioners cannot rely on their mandamus petition
to support their untimely claim that the technology Clark County is using to verify voter
signatures violates the Equal Protection Clause.

For these reasons and those that follow, the Court should deny Petitioners’ request for
relief.

PROCEDURAL POSTURE

The expertise of election officials has never been more important than now. The COVID-
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19 pandemic has fundamentally altered how people are voting in Nevada and across the country.
Absentee voting is surging, and those who choose to vote in-person must comply with safety
protocols that are essential to protect against spread of the virus. Nevada officials have
responded to this uncharted territory through a series of changes to its election procedures. On
March 24, Secretary of State Barbara Cegavske (“Secretary Cegavske” or “the Secretary”)
announced that, in coordination with the State’s 17 counties, she would mail ballots to all active
registered Nevada voters for the June 9, 2020 primary and operate limited in-person polling
places in each county. And in a special session this past summer, the Nevada legislature enacted
Assembly Bill 4 (“AB 47), creating a category of “affected elections” during emergency periods
for which the State would similarly mail ballots to voters. To allow for timely processing of the
new influx of mail ballots, AB 4 allowed each county’s central counting board to “begin
counting the received mail ballots 15 days before the day of the election.” AB 4, 8 25(1). “The
counting procedure must be public.” 1d.

As proscribed by the new law, Clark County could begin processing mail ballots on
Monday, October 19. Clark County Registrar of Voters, Joe Gloria, permitted poll watchers of
any party to be present in the County’s ballot processing centers and to stand in a designated
public viewing area to observe election workers in their review of ballots. This early access to
ballot processing as opposed to ballot counting, goes beyond what is required by Nevada law.
Observers are permitted to be as close as 25 feet to the election workers—a distance that
balances the interest in public observation with Clark County’s legal obligation to preserve the
confidentiality of voter information and also its obligation to protect its workers from COVID-
19. Representatives of Petitioners have been regularly observing the process since county
personnel began their work last week.

The Nevada Republican Party (the “Nevada GOP”) wrote to Clark County on October 19
and to Secretary Cegavske on October 20 to complain that they should be permitted closer access
to election workers and should be allowed to view all aspects of the process, including

apparently looking over the shoulders of election officials while they view voter confidential
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information and perform signature matching. Unsatisfied with the already expanded access Clark
County has granted them, the Nevada GOP demanded that the Registrar permit it to install GOP-
financed and controlled video cameras and audio equipment to monitor the work of election
workers and, apparently, to view the voter information displayed on their computer screens. The
Nevada GOP has made this audacious request only of Clark County and not of the dozens of
other counties in the State that are engaged in substantially the same process of verifying and
counting mail ballots.

Two days after making these requests, the Nevada GOP, joined by Donald J. Trump for
President, Inc. and Fred Kraus (“Petitioners”), an individual Nevada voter, petitioned this Court
for the writs of mandamus or prohibition that are the subject of this opposition while also asking
the Court to issue a temporary restraining order that would have stopped the ballot-counting
process in this critical pre-election period. The Court held a hearing that same day at which the
Nevada State Democratic Party and the Democratic National Committee (“Respondent
Intervenors”) appeared and were granted intervention into the case. The Court denied
Petitioners’ request for emergency injunctive relief, while ordering the parties to submit briefing
on Petitioners’ request for a writ of mandamus or prohibition on an expedited basis ahead of an
evidentiary hearing on October 28.

LEGAL STANDARD

Petitioners’ burden to establish that the Court must issue a writ of mandamus is “a heavy
one.” Poulos v. Eighth Judicial Dist. Court of State of Nev. In & For Clark Cty., 98 Nev. 453,
455, 652 P.2d 1177, 1178 (1982). “Mandamus is an extraordinary remedy, and the decision as to
whether a petition will be entertained lies within the discretion of” the deciding court. State ex
rel. Dep't of Transp. v. Thompson, 99 Nev. 358, 360, 662 P.2d 1338, 1339 (1983); Kussman v.
Eighth Judicial Dist. Court In & For Clark Cty., 96 Nev. 544, 545, 612 P.2d 679 (1980).

The remedy of mandamus is only appropriate when the officer’s “duty to perform such
act is clear” under the law. Gill v. State ex rel. Booher, 75 Nev. 448, 451, 345 P.2d 421, 422

(1959). “Mandamus will not issue unless a clear legal right to the relief sought is shown.” State
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ex rel. Conklin v. Buckingham, 58 Nev. 450, 83 P.2d 462, 463 (1938) (emphasis added); In re
Manhattan W. Mech.'s Lien Litig., 131 Nev. 702, 708, 359 P.3d 125, 129 (2015) (“*A writ of
mandamus is available to compel the performance of an act that the law requires as a duty
resulting from an office, trust, or station.””) (emphasis added) (quoting Int'l Game Tech., Inc. v.
Second Judicial Dist. Court ex rel. Cty. of Washoe, 124 Nev. 193, 197, 179 P.3d 556, 558
(2008)).

“The writ of prohibition is the counterpart of the writ of mandate. It arrests the
proceedings of any tribunal, corporation, board or person exercising judicial functions, when
such proceedings are without or in excess of the jurisdiction of such tribunal, corporation, board
or person.” NRS 34.320. “A writ of prohibition is available to halt proceedings occurring in
excess of a court’s jurisdiction.” State v. Eighth Jud. Dist. Ct. (Logan D.), 129 Nev. 492, 497,
306 P.3d 369, 373 (2013). A writ of prohibition is purely discretionary and will not issue where
the petitioner has a plain, speedy, and adequate remedy in the ordinary course of law. See Sweat
v. Eighth Judicial Dist. Court in & for Cty. of Clark, 133 Nev. 602, 603-04, 403 P.3d 353, 356
(2017). Here, because Clark County election officials are not engaged in actions that in any way
resemble a judicial proceeding, Petitioners’ request for a writ of prohibition is plainly improper,

both procedurally and on the merits.
ARGUMENT

. THE CLARK COUNTY REGISTRAR HAS COMPLIED WITH NEVADA'’S
ELECTION CODE.

Petitioners are requesting that the Court take control of the procedures Clark County’s
election officials have carefully developed and implemented to ensure lawful, accurate validation
and processing of mail ballots. At a time when the expertise of election officials has never been
more important, county officials developed procedures that carefully balance the novel factors
that are in play while conducting an election during a pandemic. These include ensuring the
safety of election workers, protecting the confidentiality of voter information, giving the public

the opportunity to observe the ballot-counting process, and ensuring that all lawfully cast ballots
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are accepted and counted. Petitioners have not cited any legal authority to support the remarkable
proposition that the Court should substitute its judgment on how to balance these factors for that
of the County’s election officials. Indeed, there is no legal authority to countenance this absurd
result, which would inject chaos and confusion into the election only days before Election Day.

Petitioners specifically request that the Court impose four specific demands: (1) that
Respondent Gloria submit an observation plan that he already recently sent to the Secretary;
(2) that Gloria provide the public with carte blanche access to every corner of the County’s
election facilities; (3) that Gloria allow the Nevada GOP to install GOP-financed video and audio
monitoring devices to allow monitoring of the work of county election officials; and (4) that
Gloria modify the procedures by which ballots are removed from their envelopes. Because none
of these demands are required by Nevada’s election code, the Court must reject them and deny

the petition.

A. Clark County has complied with Nevada’s election code requiring public
access to the counting of ballots.

There is a wide chasm between what Nevada election law requires of Respondent Gloria
and the demands Petitioners ask this Court to impose. The Nevada election code requires only
that “[t]he counting procedure” implemented by the mail ballot central counting board “be made
public.” AB 4, § 25(1)." The exact contours of that observation are left to the discretion of the
county clerks or registrars. Thus, there is no requirement in the election code for a county to
allow videotaping and audio recording of election workers; no requirement to allow members of

the public to be in close enough proximity to election workers to view their computer screens;

1 Petitioners’ citations to NRS 293B.353 and 293B.354 are misguided. Chapter 293B primarily
deals with the handling and counting of ballots that are delivered from a polling place to a
“central counting place.” See NRS 293B.330 (“Secure all mechanical recording devices against
further voting.”); 293B.335 (“At least two members of the election board shall deliver the sealed
container to a receiving center or to the central counting place, as directed by the county clerk™).
The legislature’s comprehensive statement of mail voting rules for the 2020 general election,
which specifies (1) the distinct process for receiving, processing and delivering ballots to the
mail ballot counting board and (2) the public’s rights in those processes, is the correct source of
authority here.
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and no requirement to allow representatives of a political party to roam election offices
unescorted. Indeed, there is no requirement that Petitioners be allowed to monitor ballot
processing, as opposed to the counting, at all.

Petitioners do not contend that the ballot counting process is being conducted in secret.
By their own admission, Respondent Gloria has granted extended public access to, and
observation of, the processing and counting of ballots in the lead up to the 2020 general election.
In several places in his declaration, Petitioner Kraus relates his experience being granted access
to observe processing at Clark County’s voting centers on multiple occasions in the last several
weeks. Kraus Decl. | 6 (access granted to Flamingo Road facility on October 15, 2020); id. { 11
(access granted on October 16, 2020); id. { 14 (same on October 17, 2020); id. | 18 (access
granted to North Las Vegas facility on October 20, 2020). The same is true for declarant Robert
Thomas. Thomas Decl. § 6 (access granted to North Las Vegas facility on October 19, 2020); id.
1 14 (access granted to same facility on October 21, 2020). In other words, there is no need for
this Court to mandate anything; Respondent Gloria and his office are already in compliance by
facilitating public access to the process.

Petitioners attempt to fill the statutory void underlying their intrusive demands by
asserting that counties have an obligation to provide “meaningful observation” and then force-
fitting their various demands into that undefined standard. That standard, however, appears
nowhere in the Nevada election code. Instead, it is apparently derived from an Election
Observation Handbook published by the Organization for Security and Co-operation in Europe
that, by Petitioners’ own admission, “is generally targeted toward burgeoning nations.” Pet. at 5
n.3. The standard has no applicability here and, in any event, the public observation Clark
County allows for the counting of ballots and election workers’ processing of mail ballots is
meaningful observation under any reasonable definition of the term.

Finally, Gloria has complied with the requirement to submit an observation plan to the
Secretary. NRS 293B.354(1) requires the County to “submit to the Secretary of State for

approval a written plan for the accommodation of members of the general public who observe
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the delivery, counting, handling and processing of ballots at a polling place, receiving center or
central counting place.” NRS 293B.354; see Pet. at 4-8. As discussed at the October 23 hearing
in this case, Gloria submitted his plan to Secretary Cegavske on October 20, which the Secretary
approved on October 22. In addition to granting access to the counting of mail ballots as required
by Nevada’s election code, Gloria has also granted public observation of the mail ballot
processing procedures, which is not required by law. For purposes of Petitioners’ request for
issuance of a writ of mandamus or prohibition, it is of no moment that the plan was submitted
after the deadline for counties to submit such plans. The relevant inquiry is only whether Clark
County is complying with the requirement to allow public observation while the counting of
ballots is taking place. Because the County is, that ends the inquiry.

Indeed, Gloria’s submission of a plan and Clark County’s compliance with the
observation protocols in the plan preclude the extraordinary judicial act of issuing a writ of
mandamus, which, as discussed, is only appropriate when a public official refuses to comply
with explicit tenets of the law. Buckingham, 58 Nev. 450, 83 P.2d at 463 (“[M]andamus against
an officer is an appropriate remedy only where he refuses to perform a definite present duty
imposed upon him by law.”) (emphasis added).

B. Clark County is not required to allow Petitioners to install cameras.

The overreaching nature of Petitioners’ demands and mandamus petition are best
demonstrated by Petitioners’ request that Clark County install GOP-owned and financed
surveillance cameras and audio equipment that would allow them to monitor election workers
and observe confidential voter information on the workers’ computer screens. Pet. at 7. As
discussed, there is no Nevada statute that entitles Petitioners’ to surveil county election workers
or requires Clark County to provide telegraphic or video access to the counting of ballots. The
only statute Petitioners cite in support of this demand is NRS 293B.353(2)-(3), which allows (but
does not mandate) the clerk (and not the public) to photograph or otherwise record the counting
of ballots. Pet. at 7 n.13. And while Nevada’s election code invites the public to observe voting

and ballot processing, it prohibits, in several instances, recording of voting activities by the
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public. E.g., NRS 293.274(2) (“A member of the general public, shall not photograph the
conduct of voting at a polling place or record the conduct of voting on audiotape or any other
means of sound of video reproduction.”); NRS 293C.269(2) (same). Petitioners’ request to
furnish and operate its own cameras inside the Clark County facilities falls far outside the kind of
public observation afforded by Nevada’s election code.

Additionally, requiring Clark County to allow Petitioners to monitor the activities and
communications in the election through constant audio and video recording would violate
Nevada’s privacy laws. NRS 200.620(1) prohibits interception of any wire communication
unless (a) one party to the communication provided prior consent and (b) “[a]n emergency
situation exists and it is impractical to obtain a court order as required by” Nevada law before the
interception.? An emergency situation exists when law enforcement is investigating a crime—
not when state employees are performing ordinary duties such as tabulating and verifying ballots.
See, e.g., Evans v. State, No. 69275, 2016 WL 3586687, at *2 (Nev. App. June 20, 2016).

C. Clark County’s handling of ballots does not violate ballot secrecy rules.

Petitioners’ final claim regarding ballot secrecy invites this Court to dictate the intricacies
of ballot processing to Clark County instead of affording it the discretion to ensure ballot secrecy
that the law contemplates. See AB 4, § 27 (“The clerk shall develop a procedure to ensure that
each mail ballot is kept secret.”). The suggestion that Clark County’s procedures are troublesome
is based on an unsupported premise that county officials will only process ballots that comport
with their own political views. This mere speculation, bereft of current or historical evidence,
does not support the issuance of an extraordinary writ. Moreover, there are reasons to question
the accuracy of the Petitioners’ description of the process by which ballots are removed from

their envelopes, which further cautions against the Court’s intervention into this area.

2 NRS 200. 620(1)(a)-(b); NRS 200.610(2) (defining “Wire communication” to mean
“transmission of writing, signs, signals, pictures and sounds of all kinds by wire, cable, or other
similar connection between the points of origin and reception of such transmlssmn")
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1. PETITIONERS’ CLAIM THAT NEVADA’S CHALLENGE STATUTE
VIOLATES THE EQUAL PROTECTION CLAUSE DOES NOT SUPPORT
MANDAMUS.

Nevada’s challenge statute, NRS 293.303, provides a mechanism for challenging voters
who vote in person at polling locations but not for voters who vote by mail. Petitioners argue that
this differential treatment of in-person and mail voters violates the Equal Protection Clause of the
Fourteenth Amendment and request that this Court “mandate the same ballot challenge
procedures apply to all classes of voters, whether in-person or vote by mail.” Pet. at 8-10. This
claim fails for multiple reasons: Petitioners lack standing to bring it; the claim fails as a matter of
law because it is improperly before the Court as a mandamus petition; and the claim fails on the
merits because Petitioners have not provided evidence of the supposed “voter dilution” that they
assert results from the challenge statute.

A. Petitioners lack standing to bring this claim.

At the outset, Petitioners lack standing to assert an Equal Protection Clause violation
because they have not shown that NRS 293.303 has or will injure them. “Nevada has a long
history of requiring an actual justiciable controversy as a predicate to judicial relief.” Doe v.
Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986). For such a controversy to exist, parties
“must show a personal injury and not merely a general interest that is common to all members of
the public.” Schwartz v. Lopez, 132 Nev. 732, 743, 382 P.3d 886, 894 (2016). The burden of
demonstrating a particularized injury to establish standing falls on the parties bringing the suit.
Id. Petitioners have not alleged that they currently seek to challenge any particular voter who
has voted by mail, and that they are unable to do so because Nevada’s election code does not
provide them such an avenue. Instead, Petitioners allege that they might someday wish to
challenge a mail voter. This “injury” is all the more speculative because Nevada uniquely
requires that those challenging voters must do so based on the challengers’ personal knowledge

of the voter they are challenging. See NRS 293.303.% Petitioners have provided no evidence of

®  Four states and the District of Columbia have raised the evidentiary burdens that polling
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personal knowledge relating to any particular voter.

Petitioners’ alleged vote dilution injury is similarly speculative. Petitioners argue that
legitimate votes will be “diluted” by the casting of fraudulent or illegitimate votes in the absence
of a challenge process. Pet. at 8-9. Courts have consistently held that the purported injury of vote
dilution from the threat of potential voter fraud is far too speculative to confer standing. See, e.g.,
Donald J. Trump for President, Inc. v. Way, Case No. 20-10753 (MAS) (ZNQ), 2020 WL
6204477, at *6 (D. N.J. Oct. 22, 2020) (concluding that Petitioners “highly speculative fear” of
vote dilution did not provide a basis for standing because “Petitioners ha[d] alleged nothing more
than the possibility of a future injury to their members.”); Donald J. Trump for President, Inc. v.
Boockvar, No. 2:20-CV-966, 2020 WL 5997680, at *59 (W.D. Pa. Oct. 10, 2020) (in
determining that Petitioners lacked standing, holding “Petitioners have not presented a concrete
injury to warrant federal-court review. All of Petitioners’ remaining claims have the same theory
of injury—one of “vote dilution.” . . . While Petitioners may not need to prove actual voter fraud,
they must at least prove that such fraud is ‘certainly impending.’”); Donald J. Trump for
President, Inc. v. Cegavske, Case No. 2:20-CV-1445 JCM (VCF), 2020 WL 5626974 at *4 (D.
Nev., Sept. 18, 2020) (in concluding that Petitioners lacked standing, stating “[e]ven if accepted
as true, Plaintiffs’ pleadings allude to vote dilution that is impermissibly generalized. The alleged
injuries are speculative as well, but their key defect is generality.”) (citation omitted); Am. Civil
Rights Union v. Martinez-Rivera, 166 F. Supp. 3d 779, 789 (W.D. Tex. 2015) (“[T]he risk of
vote dilution [is] speculative and, as such, [is] more akin to a generalized grievance about the
government than an injury in fact.”). Indeed, in April, the U.S. District Court for the District of
Nevada found no standing when confronted with a similar challenge to the Secretary’s plans for
the June Primary. See Paher v. Cegavske, No. 3:20-cv-00243-MMD-WGC, 2020 WL 2089813,

at * 5 (D. Nev. Apr. 30, 2020) (rejecting standing premised on theory that primary plan “will

place challengers must satisfy. Nevada imposed the “personal knowledge” requirement in 2007.
See Nicholas Riley, Voter Challenges, Brennan Center for Justice, available at
https://www.brennancenter.org/sites/default/files/legacy/publications/\VVoter_Challengers.pdf (last
visited October 24, 2020).
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lead to an increase in illegal votes thereby harming them as rightful voters by diluting the vote™);
Paher v. Cegavske, 457 F. Supp. 3d 919 (D. Nev. May 27, 2020) (no standing where “Petitioners
fail to show a nexus between the alleged violations and their claimed injury” because they “fail
to more than speculatively connect the specific conduct they challenge . . . and the claimed injury
[of] vote dilution”). Indeed, these specific litigants have argued vote dilution by fraud as a basis
for standing in several states including Nevada and have been rejected. Way, 2020 WL 6204477
at *11; Boockvar, 2020 WL 5997680 at *59; Cegavske, 2020 WL 5626974 at *7. Without an
injury to redress or the imminent threat of an injury, Petitioners lack standing. See Fondo v.
State, No. 65277, 2016 WL 207611, at *4 (Nev. Jan. 15, 2016) (finding appellant lacked
standing where he “failed to demonstrate that . . . a favorable ruling would redress any injury”
(citing Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992)).

Petitioners also lack standing to represent the interest of in-person voters, who they claim
are being treated disparately from mail voters. “The proposition that Petitioners must seek relief
that actually improves their position is a well-established principle.” Townley v. Miller, 722 F.3d
1128, 1134 (9th Cir. 2013) (holding plaintiff voters failed to establish standing where the
requested relief “would worsen the position of voters”). Further, Petitioners do not appear to ask
this Court to strike down challenge procedures for voters who vote in-person; they ask the Court
to impose them on mail voters. Making it harder for mail voters to vote, however, does not
redress any purported injury to in-person voters. Petitioners cite nothing to support their
proposition that, if there is an equal protection violation at hand, the remedy is to rewrite
Nevada’s election code to impose challenge procedures on voters who vote by mail, rather than
forbid the challenging of in-person voters. If, in fact, the challenge procedure imposes
unconstitutional burdens on in-person voters, then that is the proper remedy; it is not to impose
burdens on more voters.

Petitioners also ignore that, as an elections administration matter, it is not unusual for
states to subject voting in person and voting by mail to different procedures. Equal protection

does not demand the imposition of “mechanical compartments of law all exactly alike.” Jackman
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v. Rosenbaum Co., 260 U.S. 22, 31, 43 S.Ct. 9, 67 L.Ed. 107 (1922). “[T]he Constitution is
sufficiently flexible to permit its requirements to be considered in relation to the ... contexts in
which they are invoked.” Merchants Nat’l Bank of Mobile v. Dredge Gen. G. L. Gillespie, 663
F.2d 1338, 1343 (5th Cir. 1981). If Petitioners’ theory were correct that the mere application of
different procedures to mail-in voting versus in-person voting established an equal protection
violation, than any number of differential requirements would offend the constitution. But this is
not the law. See, e.g., Boockvar, 2020 WL 5997680 at *52 (rejecting Trump Campaign’s and
Republican Committees’ equal protection claims that rested on differential treatment of in-
person ballots versus mail-in ballots and granting summary judgment for the Commonwealth of
Pennsylvania on those claims).

B. Petitioners’ claim fails on the merits.

Petitioners assert two different, half-formed theories of an equal protection violation: (1)
that the challenge statute treats in person voters and mail voters disparately, and (2) that the lack
of challenges will lead to vote dilution by fraud. Neither has merit.

1. Petitioners have not established a disparate treatment claim.

Even if mandamus were the proper avenue to remedy Petitioners’ claims, the claim fails
on the merits. As discussed supra at Il.A, there is simply no precedent to support Petitioners’
assertion that a state is required to treat in person and mail voters exactly the same. In the equal-
protection context, the plaintiff “must present evidence that s/he has been treated differently from
persons who are similarly situated.” Renchenski v. Williams, 622 F.3d 315, 337 (3d Cir. 2010)
(cleaned up). In person voters and mail voters are not similarly situated. See Nordlinger v. Hahn,
505 U.S. 1, 10, 112 S.Ct. 2326, 2331, 120 L. Ed. 2d 1 (1992) (“The Equal Protection Clause does
not forbid classifications. It simply keeps governmental decisionmakers from treating differently
persons who are in all relevant respects alike.”); Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct.
2382, 2394, 72 L. Ed. 2d 786 (1982) (“[t]he Constitution does not require things which are
different in fact or opinion to be treated in law as though they were the same.”). Absentee ballots

have distinct procedural safeguards in place. For example, an absentee ballot will only be mailed
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to the registration address on file for the voter and each ballot is bar coded.*

And not just any differential treatment amounts to an equal protection violation.
Differences in treatment raise equal-protection concerns, and may necessitate heightened
scrutiny of governmental interests, only if they burden a fundamental right (such as the right to
vote) or involve a suspect classification based on a protected class. See Obama for Am. v.
Husted, 697 F.3d 423, 429 (6th Cir. 2012) (“If a plaintiff alleges only that a state treated him or
her differently than similarly situated voters, without a corresponding burden on the fundamental
right to vote, a straightforward rational basis standard of review should be used.”). Petitioners
have not alleged or offered proof that the challenge process burdens the right of voters to vote.
See Boockvar, 2020 WL 5997680, at *48 (concluding that Petitioners “scant evidence” of vote
dilution “demonstrate[d], at most, an increased risk of some election irregularities—which, as
many courts have held, does not impose a meaningful burden” on voters). Therefore, Nevada’s
challenge statute is subject to rational basis review. Id.; Short v. Brown, 893 F.3d 671, 679 (9th
Cir. 2018) (applying rational basis review “given that the burden [wa]s so slight” on voters); see
also Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 205, 128 S. Ct. 1610, 1624-25, 1070
L. Ed. 2d 574, 574 (2008) (Scalia, J. concurring) (Petitioners “have to identify a burden before
we can weigh it.”).  Under rational basis review, “[t]he distinctions drawn by a challenged
statute must bear some rational relationship to a legitimate state end and will be set aside as
violative of the Equal Protection Clause only if based on reasons totally unrelated to the pursuit
of that goal.” McDonald v. Bd. of Election Comm’rs of Chicago, 394 U.S. 802, 809, 89 S.Ct.
1404, 1408 (1969). Nevada’s election code does not contemplate citizens acting as supervisors of
election officials, with good reason. Even as mere observers of the election process during this
Election, Petitioners have already been obstructive of the election process. Pet., Ex. 3 (Email

from Respondent Gloria’s counsel to the NV GOP’s counsel stating, “The observers have [been]

* Nevada Secretary of State, Facts v. Myths: 2020 Nevada General Election, at 4, available at:

https://www.nvsos.gov/sos/home/showdocument?id=8842.
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very disruptive to our operations, and we will continue to accommodate their presence as long as
possible.”). Therefore, Nevada’s challenge statute survives rational basis review.
2. Petitioners have not established a vote dilution claim.

To the extent that Petitioners rely on a theory of vote dilution by fraud to support this
claim, Pet. at 8-9 (“Even if this dissimilar treatment does not wholly prohibit any citizen’s free
exercise of the franchise, the dissimilar treatment does debase or dilute the right to vote of those
voters who choose to vote in person.”), it has been universally rejected. Vote dilution is a viable
basis for equal protection claims in certain contexts, such as when laws are crafted that
structurally devalue one community’s votes over another’s. See, e.g., Republican Party of Pa. v.
Cortés, 218 F. Supp. 3d 396, 406-07 (E.D. Pa. 2016); see also Reynolds v. Sims, 377 U.S. 533,
568, 84 S.Ct. 1362, 1385, 12 L. Ed. 2d 506 (1964) (“Simply stated, an individual’s right to vote
for state legislators is unconstitutionally impaired when its weight is in a substantial fashion
diluted when compared with votes of citizens living in other parts of the State.”). In these unique
cases, plaintiffs alleged that their votes are devalued as compared to similarly situated voters in
other parts of the state. See Reynolds, 377 U.S. at 567-68. Petitioners here, by contrast, have not
alleged an equal protection claim suggesting that the challenge statute more heavily weighs some
other group of votes over their own, and so they have failed at the most basic step of pleading an
equal protection claim.

Ultimately, “[t]he Constitution is not an election fraud statute.” Minn. Voters All. v.
Ritchie, 720 F.3d 1029, 1031 (8th Cir. 2013) (quoting Bodine v. Elkhart Cty. Election Bd., 788
F.2d 1270, 1271 (7th Cir. 1986)). There is simply no authority for converting the vote dilution
line of cases into a weapon that voters may use to rewrite election codes based entirely on
unfounded and speculative fears of voter fraud. In fact, courts have routinely rejected such
efforts. See Minn. Voters All., 720 F.3d at 1031-32 (affirming Rule 12(b)(6) dismissal of vote
dilution claim); see also Cortés, 218 F. Supp. 3d at 406-07 (rejecting claim of vote dilution
“based on speculation that fraudulent voters may be casting ballots elsewhere in the” state on

motion for preliminary injunction); Boockvar, 2020 WL 5997680 at *76 (entering judgment
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against Petitioners’ claims based on vote dilution); Donald J. Trump for President, Inc. v.
Bullock, No. CV 20-66-H-DLC, 2020 WL 5810556, at *12 (D. Mont. Sept. 30, 2020) (“The
parties have focused their argument on whether a claim for vote dilution rooted in the United
States Constitution is cognizable. The Court finds such an analysis to be unnecessary because,
even assuming such a claim exists, Petitioners have not even attempted to introduce the requisite
evidence necessary to prevail.”). Because Petitioners have failed to allege facts that give rise to a
plausible claim for relief, or even alleged a cognizable legal theory, Petitioners vote dilution
claims should be dismissed.

If the Court could reach the merits of Petitioners’ vote dilution claim, Petitioners have not
put forth even a modicum of persuasive explanation—Ilet alone evidence—to support their
conclusory allegation that absent their ability to challenge vote by mail ballots, Clark County’s
election will be replete with fraud. Petitioners have therefore failed to meet the “heavy” burden
to establish that this Court should take the extraordinary action they request. Poulos, 98 Nev. at
455; see also Boockvar, 2020 WL 5997680, at *48, *59 (in rejecting Petitioners’ equal
protection claims, finding that Petitioners’ evidence of vote dilution was “scant” and that
“plaintiffs relied on hypotheticals, rather than actual events.”). Absentee voters in no way have
any “advantage” over those who vote in person. In fact, voters who vote absentee are much more
likely to have their legitimately cast ballots rejected, in large part due to measures like signature
match laws. See Ex. A, (Secretary of State data showing that as of October 24, 2020, more than
4,500 ballots were already in need of signature cure).

C. The balance of equities weighs strongly against granting mandamus relief.

The Equal Protection Clause “commands that no State shall ‘deny to any person within
its jurisdiction the equal protection of the laws,” which is essentially a direction that all persons
similarly situated should be treated alike.” City of Cleburne, Tex. v. Cleburne Living Ctr., 473
U.S. 432, 439, 105 S.Ct. 3249, 3254, 87 L. Ed. 2d 313 (1985) (quoting Plyler v. Doe, 457 U.S.
202, 216, 102 S.Ct. 2382, 2394, 72 L.Ed.2d 786 (1982)). In an election context, it prohibits a

state from imposing voting standards and procedures that vary from one county to another and
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that burden some voters but not others. Obama for Am. v. Husted, 697 F.3d 423, 428 (6th Cir.
2012) (“The Equal Protection Clause applies when a state either classifies voters in disparate
way, or places restrictions on the right to vote.”). That is precisely what would occur if the Court
were to impose Petitioners’ requested relief on Clark County but impose no similar requirements
on, for example, other counties that Petitioners do not currently view as problematic with respect
to these issues. Petitioners have not brought this claim against any of Nevada’s other 16 counties.
Thus, if Petitioners’ requested relief were granted, only mail voters in Clark County would be
subject to a challenge process, creating, not alleviating an equal protection violation. This makes
the distinction between Petitioners’ Equal Protection Clause claim and the one that would occur
if this Court granted Petitioners’ relief an important one: Petitioners’ Equal Protection Clause
challenge does not implicate similarly situated voters, but their requested relief would burden
similarly situated voters. As explained, the Equal Protection Clause does not require that
differently situated people be treated the same, Plyler, 457 U.S. at 216, and in-person voters and
absentee voters are not similarly situated. See supra at 11.B.1; see also Nordlinger, 505 U.S. at
10. However, if the Court imposed Petitioners’ requested relief, only mail voters in Clark County
would be subject to a challenge process, while a similarly situated mail voter from Washoe
County would not be subject to a challenge process. This is the clearest form of an equal
protection violation.

Moreover, as stated, Nevada’s election code does not contemplate citizens acting as
supervisors of election officials. Even as mere observers of the election process during this
Election, Clark County has stated that Petitioners have already been obstructive of the election
process. Petitioners assert this attack on Nevada’s challenge statute eight days before Election
Day, despite that it has existed for 60 years and despite not presenting or identifying an actual
voter they wish to challenge. “Mandamus is an extraordinary remedy,” State ex rel. Dep't of
Transp., 99 Nev. at 360, but this is not an extraordinary case. The Court should decline to
exercise its discretion to grant mandamus relief to Petitioners’ equal protection clause claim

against Nevada’s challenge statute.
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I1l.  PETITIONERS’ CLAIM THAT CLARK COUNTY’S USE OF ITS BALLOT

SORTING SYSTEM VIOLATES THE EQUAL PROTECTION CLAUSE DOES

NOT SUPPORT MANDAMUS.

Petitioners lodge an equal protection challenge to Clark County’s use of an Agilis
machine to sort ballots and to conduct a first pass in matching the signature on a ballot return
envelope with the signature on file in Clark County’s records. Petitioners assert that all Nevada
counties, except for Clark County, visually match signatures on the ballot envelope to the
signature on file and that Clark County’s use of a ballot sorting system (the “Agilis”) violates the
Equal Protection Clause. Pet. at 8-9. Petitioners allege that “Gloria has intentionally lowered the
tolerance number [of the Agilis] in order to decrease the number of ballots rejected by the
machine for improper signatures.” Pet. at 9. This claim fails at every conceivable level:
Petitioners claims are barred by laches; Petitioners lack standing to bring this claim; Petitioners
claim fails as a matter of law because it is improperly before the Court as a mandamus action and
lacks legal support; and Petitioners claim fails on the merits because they have failed to set forth
any evidence to support their baseless vote dilution concerns.

A. Petitioners’ claims are barred by laches and equitable estoppel.

Petitioners’ relief is barred by the equitable doctrine of laches and equitable estoppel. See
Carson City v. Price, 113 Nev. 409, 412, 934 P.2d 1042, 1043 (1997) (recognizing that the
laches doctrine is an equitable doctrine that is invoked to deny relief to a party who worked to
the disadvantage of the other and caused a change in circumstances); Nevada State Bank v.
Jamison Partnership, 106 Nev. 792, 799, 801 P.2d 1377, 1382 (1990) (“Equitable estoppel
[prevents] a party from asserting legal rights that, in equity and good conscience, they should not
be allowed to assert because of their conduct.”). Clark County began using the Agilis sorting
machine to conduct signature matching in the June 2020 Primary. Petitioners’ counsel, the
Republican National Committee, and the Nevada GOP were all privy to detailed discovery
describing the Agilis machine in a prior litigation over Nevada’s signature match laws, and even
sat in a deposition of Respondent Gloria as he described in detail how Clark County used the

Agilis machine and chose its calibration settings. Ex. B, Dep. Tr. J. Gloria in Corona et al. v.
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Cegavske et al., No. 20-OC-00064 1B, (Dist. Ct. Carson City 2020), at 43:14-44:13, 45:16-47:7,
68:7-69:19 (describing use and operation of Agilis machine in June primary); Ex. C, Corona
Interog. Responses from J. Gloria, at 2 (“The process begins with the Agilis ballot sorting
machine”). Yet, Petitioners waited until 10 days before Election Day to bring an emergency
action that would fundamentally alter the way Clark County sorts ballots, threatening to delay
election results in Nevada’s largest county for weeks. Petitioners could have brought this claim
at an earlier juncture, particularly considering that they very recently brought similar challenges
to Nevada’s election laws in federal court. Donald J. Trump for President et al., v. Ceagvske et
al., Case No: 2:20-cv-01445 (D. Nev. 2020). Clark County has been processing general election
ballots using the Agilis for more than a week. Changing its ballot sorting procedure only 8 days
before Election Day would severely burden the County.

B. Petitioners lack standing to bring this claim.

Petitioners lack standing to bring their Equal Protection Clause challenge against Clark
County’s use of its ballot sorting system. The only “injury” asserted by Petitioners is an
unsupported allegation that legitimate votes will be diluted by fraudulent votes because Clark
County’s use of the Agilis “mak][es] it harder for Clark County officials to catch improper or
fraudulent mail in ballots as opposed to the rest of Nevada.” Pet. at 9. However, courts have
routinely rejected unsupported vote dilution by fraud as a basis for standing. See supra at Il.A.
To the extent Petitioners are bringing this claim on behalf of voters in other counties, they still do
not have standing because they have not sought relief that would redress those voters’ injuries.
See supra at I1.A.

C. A mandamus petition is improper for the relief sought.

Mandamus relief is not an appropriate vehicle for this Court to micromanage election
officials down to the specific settings used on ballot sorting machinery. Mandamus relief is
generally unavailable to challenge discretionary actions. Round Hill, 97 Nev. 601, 604, 637 P.2d
534, 536 (1981) (general rule that mandamus may not be used to control a discretionary action).

Nevada’s election code grants a great deal of election administration power to county election
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officials.” In a court filing from earlier this year, the Secretary of State’s Office noted that
“enforce[ment] of statutory election-integrity safeguards is entrusted to the discretion of state and
local elections officials and law enforcement agencies.” Ex. D, Defs.” Opp. to Mot. Prelim.
Injunction in Corona, at 3. Therefore, the settings used on ballot sorting equipment is
undoubtedly the kind of discretionary action that is inappropriate for mandamus review.

D. Petitioners’ claim fails on the merits.

Petitioners’ claim fails on the merits. Petitioners argue that Clark County’s use of an
Agilis machine where other counties do not use one, and their calibration of the machine,
violates the principles annunciated in Bush v. Gore, 531 U.S. 98, 104 (2000). Petitioners’
reliance on Bush is misplaced. In Bush, the U.S. Supreme Court considered “whether the use of
standardless manual recounts” by some, but not all, Florida counties in the aftermath of the 2000
presidential election violated the Equal Protection Clause of the U.S. Constitution. 531 U.S. at
103. The Court specifically clarified that it was not deciding “whether local entities, in the
exercise of their expertise, may develop different systems for implementing elections.” Id. at
109. Instead, it was addressing a situation where the counting of ballots lacked even “minimal
procedural safeguards.” Id. Equal protection does not demand the imposition of “mechanical
compartments of law all exactly alike.” Jackman v. Rosenbaum Co., 260 U.S. 22, 31, 43 S.Ct. 9,
67 L.Ed. 107 (1922). “[F]ew (if any) electoral systems could survive constitutional scrutiny if
the use of different voting mechanisms by counties offended the Equal Protection Clause.”
Boockvar, 2020 WL 5997680, at *45 (citing Bullock, 2020 WL 5810556, at *14)). Clark County,

the most populous county in Nevada, has an interest in processing ballots in a different manner

> E.g., NRS 293.213 (power to establish mailing precincts); NRS 293.218 (power to
recommend chairs of county election boards); NRS 293.323 (power to send and process absent
ballots); NRS 293.325 (power to conduct signature matching and begin ballot cure process);
NRS 293.343 (power to establish in-person polling locations); NRS 293.345 (power to mail
regular and sample ballots to registered voters); NRS 293.2733 (power to, upon request, establish
a polling place within the boundaries of a Native American reservation); NRS 293.3564 (power
to establish permanent polling locations for early voting); NRS 244.164 (describing the election
“powers and duties vested in and imposed upon the county clerk with respect to elections” that a
county with a population of more than 100,000 can delegate to registrars of voters).
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than other counties to ensure it is able to process the larger amount of ballots it will receive.
Paher v. Cegavske, No. 20-243, 2020 WL 2748301, at *9 (D. Nev. May 27, 2020) (“[I]t cannot
be contested that Clark County, which contains most of Nevada's population—and likewise
voters (69% of all registered voters)—is differently situated than other counties.”).

Petitioners do not put forth any evidence that the Agilis machine is inaccurate, or likely to
“mak[e] it harder for Clark County officials to catch improper or fraudulent mail ballots as
opposed to the rest of Nevada.” Pet. at 9. Instead, Clark County has calibrated the Agilis machine
to what it believes will cause Agilis to accept all obvious signature matches.® So far, the Agilis
system has accepted roughly 30 percent of mail ballot return envelopes. That means the other 70
percent have gone through a manual verification process. And, ultimately, Clark County goes
through the very same process as any other county before rejecting a ballot for counting: “[i]f at
least two employees in the office of the county clerk believe there is a reasonable question of fact
as to whether the signature on the absent ballot matches the signature of the voter, the county
clerk shall contact the voter and ask the voter to confirm whether the signature on the absent
ballot belongs to the voter.” NRS 293.325. Petitioners have therefore failed to meet the “heavy”
burden to establish that this Court should take the extraordinary action they request. Poulos, 98
Nev. at 455. Petitioners may disagree with Clark County’s standards, but the Equal Protection
Clause does not provide an avenue for them to micromanage the County where they have not
provided any evidence that voters are being arbitrarily disenfranchised.

IV.  PETITIONERS ARE NOT ENTITLED TO A WRIT OF PROHIBITION.

Petitioners’ alternative request for a writ of prohibition is equally flawed. The writ of

prohibition “arrests the proceedings of any tribunal, corporation, board, or person exercising

®  Petitioners also take issue with how Clark County has calibrated the machine, arguing that

the County is not using the manufacturer’s recommended setting for Agilis. But there is no
recommended setting. Riley Snyder & Jackie Valley, Judge denies temporary restraining order
request by Trump campaign, Nevada Republicans to stop Clark County mail vote counting, The
Nevada Independent, Oct. 23, 2020, available at:
https://thenevadaindependent.com/article/trump-campaign-nevada-republicans-sue-to-stop-clark-
county-mail-vote-counting-until-proper-procedures-in-place.
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judicial functions, when such proceedings are without or in excess of the jurisdiction of the
tribunal, corporation, board, or person.” NRS 34.320. Unlike the writ of mandamus statute, the
plain text of the writ of prohibition statute limits its application to courts, as well as corporations,
boards, and persons “exercising judicial functions.” See NRS 34.150 (a writ of mandate may be
issued “to compel the performance of an act which the law especially enjoins as a duty resulting
from an office, trust or station”); see also Goicoechea v. Fourth Judicial Dist. Court, 96 Nev.
287, 289, 607 P.2d 1140, 1141 (1980) (holding that a writ of prohibition “will not issue if the
court sought to be restrained had jurisdiction to hear and determine the matter under
consideration.”). Intervenor-Respondents are unaware of any case where a Nevada court has
utilized writ of prohibition against a person not exercising judicial functions, like a county clerk
or the Secretary of State.” It is therefore unavailable as relief in this action.

111

111

111

111

111

111

111

111

111

111

" A quick review of the writ of prohibition cases makes it clear that the vast majority of these

cases are brought against lower courts. See e.g., Sweat v. Eighth Judicial Dist. Court in & for
Cty. of Clark, 133 Nev. 602, 603, 403 P.3d 353, 355 (2017) Daane v. Eighth Judicial Dist. Court
of State ex rel. Cty. of Clark, 127 Nev. 654, 654, 261 P.3d 1086, 1087 (2011); Cote H. v. Eighth
Judicial Dist. Court ex rel. Cty. of Clark, 124 Nev. 36, 39, 175 P.3d 906, 908 (2008); State v.
Justice Court of Las Vegas Twp., Clark Cty., 112 Nev. 803, 805, 919 P.2d 401, 402 (1996);
Greene v. Eighth Judicial Dist. Court of Nevada ex rel. Cty. of Clark, 115 Nev. 391, 393, 990
P.2d 184, 185 (1999).
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CONCLUSION
For these reasons, Intervenor-Respondents respectfully request that this Court deny
Petitioners’ request for a writ of mandamus or prohibition.
AFFIRMATION
The undersigned does hereby affirm that the preceding document does not contain the
Social Security number of any person.

DATED this 26th day of October, 2020.

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP

By: /s/ Bradley S. Schrager
Bradley S. Schrager, Esg., SBN 10217
Daniel Bravo, Esg., SBN 13078
3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120

JOHN M. DEVANEY (D.C. Bar No. 375465)*
PERKINS COIE LLP

700 Thirteenth Street NW, Suite 800
Washington, D.C. 20005-3960

Attorneys for Intervenor-Respondents,
Democratic National Committee and Nevada State

Democratic Party
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The O’Mara Law Firm, P.C.
311 E. Liberty Street
Reno, Nevada 89501

Attorneys for Petitioners

By:

Mary-Anne Miller

Office of the District Attorney, Civil Division

500 S. Grand Central Pkwy
Las Vegas, NV 89106
Mary-anne.miller@clarkcountyda.com

Attorneys for Respondent,
Joe P. Gloria

/s/ Mathew Gallagher

Matthew Gallagher, an Employee of

WOLF, RIFKIN, SHAPIRO, SCHULMAN &

RABKIN, LLP
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Office of Nevada Secretary of State Barbara K. Cegavske
2020 General Election Turnout

Updated 10/24/2020 8:10 PM

Signature Cure Information

Current Mail Ballots Needing Signature Cures
(this is the current number of mail ballots needing a
signature cure today - this number can go up or down each

Total Signatures Successfully Cured
(this is a running total for the entire 2020 General Election
and will increase through November 10th)

Total Returned Mail Ballots that Needed a Signature Cure
(this is a running total for the entire 2020 General Election,
NOT just the number of current signature cures needed)

day)
Total Ba.illots Percent of Dem Rep Total Percent of Dem Rep Total B?IIots Percent of Dem Rep
County ) Needing Ballots Total Total Other Total Successful B?IIots Total Total Other Total ) Needing Ballots Total Total Other Total County
Signature Cures | Returned Cures Needing Cures Signature Cures | Returned
Carson City 87 0.99% 36 26 25 62 41.61% 27 14 21 149 1.70% 63 40 46 |Carson City
Churchill 59 2.03% 14 24 21 38 39.18% 11 12 15 97 3.34% 25 36 36 |Churchill
Clark 1,361 0.58% 636 303 422 1,840 57.45% 1,041 309 490 3,203 1.37% 1,678 612 913 |Clark
Douglas 126 1.12% 28 45 53 82 39.42% 26 26 30 208 1.85% 54 71 83 |Douglas
Elko 24 0.68% 8 8 8 18 42.86% 5 7 6 42 1.20% 13 15 14 |Elko
Esmeralda - 0.00% - - - - 0.00% - - - - 0.00% - - - |Esmeralda
Eureka 1 0.49% - - 1 - 0.00% - - - 1 0.49% - - 1|Eureka
Humboldt 16 1.51% 6 7 3 - 0.00% - - - 16 1.51% 6 7 3|Humboldt
Lander 1 0.20% 1 - - - 0.00% - - - 1 0.20% 1 - - |Ltander
Lincoln 1 0.19% - - 1 - 0.00% - - - 1 0.19% - - 1|Lincoln
Lyon 85 1.05% 23 22 40 20 19.05% 11 5 4 105 1.29% 34 27 44 |Lyon
Mineral 1 0.18% 1 - - 1 33.33% - 1 - 3 0.53% 1 2 - |Mineral
Nye 41 0.51% 11 21 9 24 36.92% 8 14 2 65 0.81% 19 35 11 |Nye
Pershing 2 0.34% 2 - - 1 33.33% - 1 - 3 0.51% 2 1 - |Pershing
Storey 3 0.41% 1 - 2 6 66.67% 2 2 2 9 1.22% 3 2 4|Storey
Washoe 1,135 1.37% 502 308 325 11 1.55% 2 1 8 711 0.86% 341 170 200 |Washoe
White Pine 12 1.01% 4 7 1 3 20.00% 1 2 - 15 1.27% 5 9 1|White Pine
Statewide 2,955 0.81% 1,273 771 911 2,106 71.27% 1,134 394 578 4,629 1.27% 2,245 1,027 1,357 Statewide
Percent of Total Needing 43.08% 26.09% 30.83% Percent of Total Successful Cures| 53.85% 18.71% 27.45% percent of Total Needing 48.50% 22.19% 29.32%

Signature Cure

Signature Cure

59



EXHIBIT B

EXHIBIT B

60



Corona, et al. vs Cegavske, et al.

Recorded Video Conference Deposition of
JOSEPH P. GLORIA
July 24, 2020
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Joseph P. Gloria
Corona, et al. vs Cegavske, et al.

FI RST JuDI Cl AL DI STRI CT COURT

CARSON CI TY, NEVADA

DANI EL CORONA, DARI N MAINS, BRI AN
MELENDEZ, TERESA MELENDEZ, OVAR
ABDUL- RAHI M DALE AULT, LYNN
JOHN, CGENEA ROBERSON, LORENZI TA
SANTGS, NEVADA STATE DEMOCRATI C
PARTY, DNC SERVI CES

CORPORATI ON/ DEMOCRATI C

NATI ONAL COW TTEE, DCCC,

PRI ORI TI ES USA, and THE NATI VE
AMERI CAN CAUCUS OF THE NEVADA
STATE DEMOCRATI C PARTY,

Plaintiffs,
CASE NO.
VS. 20 OC 00064 1B

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of
State, JOSEPH GLORI A, in his
official capacity as Registrar

of Voters for C ark County, Nevada,
/11

RECORDED VI DEO CONFERENCE DEPCSI TI ON
OF JOSEPH P. GL.ORI A
on Friday, July 24, 2020

at 8:06 a. m

Reported by: Denise R Kelly, CCR #252, RPR
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Joseph P. Gloria

Corona, et al. vs Cegavske, et al. 2.5
page 2 page 4
1 DEANNA SPI KULA, in her official 1 APPEARANCES ( CONTI NUED)
capacity as Registrar of Voters 2 (Al'l appearances via video conference):
2 for Washoe County, Nevada, 3 )
KRI STI NE JAKEMAN, in her official 4 For Defendant Deanna Spikul a:
3 capacity as the El ko County O erk, 5 c\ngI—KEJl:T(IBJJI\H'KﬁP:;IA\gTRF? ATTORNEY
. and AA:?O\I FO:E, i,_\:t his offG;m al | 6 DEPUTY DI STRI CT
capacity as the orney tenera 1 South Sierra Street
of the State of Nevada, 7 Reno, NV 89520
5 775. 337. 5700
Def endant s, 8 hkapl an@la. washoecounty. us
6 9 For Defendant Kristine Jakenan:
and 10 RAND GREENBURG, ESQ
7 ELKO COUNTY DI STRI CT ATTORNEYS OFFI CE
REPUBLI CAN NATI ONAL COWM TTEE 11 540 Court Street
8 and NEVADA REPUBLI CAN PARTY, 2nd Fl oor
9 I nt ervenor - Def endant s. 12 El ko, Nevada 89801
10 / 775.738-3101
11 13 rgreenbur g@l kocount ynv. net
14 For Intervenor-Def endants Republican National
12 Commi ttee and Nevada Republican Party:
13 15
14 BRI AN R HARDY, ESQ
15 16 MARQUI S AURBACH COFFI NG
16 10001 Park Run Drive
17 17 Las Vegas, Nevada 89145
18 702.382.0711
19 18 bhar dy @macl aw. com
20 19 Al so present:
21 20 ANDY MORTENSEN, VI DEOGRAPHER/ TECHNI CI AN
21
22 22
24 24
25 25
page 3 page 5
1 APPEARANCES 1 I NDEX
g (Al appearances via video conference): 2 WTNESS PAGE
4 For the Plaintiffs:
5 JONATHAN P. HAWLEY, ESQ 8 JOSEPH P. GLORIA
ABHA KHANNA, ESQ 4 Exam nation by M. Haw ey 9
6 STEVEN BEALE, ESQ . .
PAI GE L. WH DBEE, ESQ 5 Exami nati on by Ms. Mller 186
7 PERKINS CO E LLP i i
1201 Third Avenue 6 Exam nation M. Hardy 187
Sui te 4900 7 Further Exami nation by Ms. MIler 188
Seattl e, Washington 98101 i i
9 206. 359. 8000 8 Further Exam nation M. Hardy 189
j hawl ey @er ki nscoi e. com ; ; ;
10 akhanna@er ki nscoi e. com 9 Exami nation by M. Zunino 190
sbeal e@er ki nscoi e. com 10 Further Exam nation by M. Haw ey 194
11 pwhi dbee@er ki nscoi e. com
12 COURTNEY A. ELGART, ESQ 11
PERKINS COlE LLP 12
13 700 Thirteenth Street NW
Suite 800 13 | NFORMATI ON TO BE SUPPLI ED
14 Washi ngton, D.C. 20005
202. 654. 6200 14 None
15 cel gart @er ki nscoi e. com 15
16 For Defendants Barbara Cegavske and Aaron Ford:
17 GREGORY ZUNI NO, ESQ 16
OFFI CE OF THE ATTORNEY GENERAL
18 100 North Carson Street 17 EXH BI TS
Carson City, Nevada 89701
19 775.684.1108 18 DESCRI PTI N PAGE
gzuni no@g. nv. gov 19 Exhibit 1 - Notice of Taking Deposition
20 . . .
For Defendant Joseph doria: 20 of Joseph Goria, in his
21 - ]
MARY- ANNE M LLER, ESQ 21 I ndi vi dual Capacity 13
22 OFFI CE OF THE DI STRICT ATTORNEY, CIVIL DI VI SI ON 22 Exhibit 2 - Notice of Taking Deposition
500 South Grand Central Parkway . .
23 Suite 5075 23 of Joseph Goriain his
Las Vegas, Nevada 89106 . .
24 702. 455 4761 24 O ficial Capacity 14
mary-anne. m | | er @l ar kcount yda. com 25 /1]
25 111
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Corona, et al. vs Cegavske, et al. 6..9
page 6 page 8
1 EXH BI TS ( CONTI NUED) 1 FRIDAY, JULY 24, 2020,
2 DESCRI PTI ON PAGE 2 806 A.M.
3 Exhibit 3 - Absentee an Mail Ball ot 3 * Kk *x * *
4 Signature Verification 4 THE VIDEOGRAPHER: This begins the media
5 Policy 5 of the videotaped deposition of Joseph Gloriain his
6 CORANAO000029- 39 25 6 individual capacity and in his official capacity as
7 [EXhibit 4 - Assembly Bill No. 345 27 7 Registrar of Votersfor Clark County, Nevada, taken by
8 ENDIL J - NRS293.333 50 8 counsdl for the plaintiffsin the matter of Daniel
® [Exhibit 9§ - RS 293.325 53 9 Corona, et al., versus Barbara Cegavske, in her
10 [Exhibit 7 - Scanning Procedures 10 officia capacity as Nevada Secretary of State,
1 CORONAD000467- 471 69 |11 etal., intheFirst Judicial District Court in and
12 [Exhibit § - Qark County Responses 12 for Carson City, State of Nevada, Case No.
13 CORONA0000472- 474 83 13 20 OC 00064 1B.
14 Exhibit 9 - Letter fromJustin LoPresto, 14 Thisdepositi onisbei ng conducted by Zoom
15 Runbeck, 7/13/20 15 and recorded in Irving, Texas on July 24th, 2020. The
16 CORONAD000459- 460 % 116 time on thevideo screenis8:06 am.
17 Exhi bit 10 - Counting Board |nstructions 17 My nameiSAndy Mortensen. | am the |ega|
18 CORONAD000303- 346 108 118 videographer from Digital Evidence Group.
19 Exhibit 11 - Letter from Joseph Garcia, 19 The court reporter isDenise Kelly in
20 Signature Cure 20 association with Digital Evidence Group.
2 CORCNADD00465- 466 2z 121 Due to the nature of remote reporting,
22 Exhi bit 12 - Roberson Ml Ballot Return 22 p|ea5e pause briefly before speakl ng to ensure a”
23 Envel op M ssing or Discrepant 23 parti&care heard compl etely.
24 Signature 24 Counsel will be noted on the stenographic
25 CORONA0001336- 1337 123 25 record.
page 7 page 9
1 EXHI BI TS ((CONTI NUED) 1 Will the court reporter please swear in
2 DESCRI PTI ON PAGE 2 the Wltness
3 Exhi bit 13 - Excel Docunent - 20P Mil 3
4 Bal | ot Signature Cured 138 4 JOSEPH P. GLOR|A,
5 Exhi bit 14 - NRS 293. 353 144 5 havi ng been first duIy sworn, was
6 Bt 13- NRS 293.330 145 6 examined and testified as follows:
7 Exhi bit 16 - NRS 293. 316 154 7
8 |Exhibit 17 - NRS 293.3165 156 8 COURT REPORTER: Thank you.
9 |[Exhibit 18|- Emil, 6/10/20 9 Counsel may proceed.
10 CORONA0001636 10
11 Letter, 6/10/20 with 11 EXAM'NAT'ON
12 Attachments 12 BY MR. HAWLEY:
13 CORONAOOO167- 1644 13 Q. Good morning, Mr. Gloria. I'm Jonathan
14 Emeils, 7/17/20 14 Hawley, and | represent the plaintiffsin this case.
15 CORONA0000457- 458 183 15 A. Good morni ng.
16 16 Q. Good morning.
17 17 To get started, can | ask you to please
18 18 state your full name for the record.
19 19 A. Joseph Paul Gloria.
20 20 Q. Thankyou.
21 21 And your address, please?
22 22 A. Homeor work?
23 23 Q. Itlookslikeyou are at work, so work
24 24 addressisfine.
25 25 A. 965 TradeDrive, North LasVegas, 89030.
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Corona, et al. vs Cegavske, et al. 10..13
page 10 page 12
1 Q. Terrific. 1 thatisthat I'll ask you that if I've asked a
2 Have you ever been deposed before, 2 question that you answer it before we take a break so
3 Mr. Gloria? 3 thereisno break in the record.
4 A. Yes | have. 4 Does that sound good?
5 Q. How many times? 5 A. Yes, it does.
6 A. Maybethree. Three, | would say. 6 Q. Allright. And asMr. Mortensen said,
7 Q. Okay. Andinwhat cases? 7 thisdeposition is being recorded. The court reporter
8 A. Tough questions. | did onerelated to -- 8 will be recording my questions and your answers and
9 my God, going back. Golly, what wasthat? Meand | 9 she can only record verbal answers. So to the extent
10 Kathy and Renna (phonetic) had to doit. 10 you can, please do your best to answer with an audible
11 MS. MILLER: It was voter fraud. 11 "yes' or "no" or whatever the answer might be.
12 THE WITNESS: Voter fraud. Yes, it wasa | 12 Sound good?
13 voter fraud case a couple yearsback, | believe. 13 A. Yes
14 And | was also deposed for a personnel 14 Q. Allright. Andwould you please wait
15 issuewithin the county. 15 until I finish asking my questions before you start
16 BY MR. HAWLEY: 16 answering. And then I'll do my best to make sure you
17 Q. Okay. And do you know approximately when | 17 are finished answering before | move on to my next
18 those other depositions took place? 18 question.
19 A. | believethe personnel issueswerein 19 A. Yes.
20 2017. Andthevoter fraud | believe wasin 2018. 20 Q. Okay. Excdlent.
21 Q. Canyoutdl mealittle more about the 21 What did you do to prepare for today's
22 voter fraud case you were deposed in? 22 deposition?
23 A. Wewereinvolved in acasewherel believe |23 A. | met with my DA representative Mary-Anne
24 somebody was being prosecuted for voting twice, | | 24 Miller, and read through documentsthat | was
25 think the casewas, | believeit was. 25 provided.
page 11 page 13
1 Q. Do you remember how that case resolved? 1 Q. What documents did you look over?
2 A. ldonot, I'msorry. 2 A. | went through the case document and some
3 Q. No problem. 3 questionsthat were provided.
4 Isthisyour first time being deposed over 4 Q. Other than your counsel, did you meet with
5 aweb platform like Zoom? 5 anyone elseto prepare for today's deposition?
6 A. Yesitis 6 A. No, | did not.
7 Q. Okay. So even though you have been 7 Q. Okay. Have you discussed your deposition
8 deposed before, we're going to start just by going 8 with anyone elsein your office?
9 over afew ground rules just to make sure we are al 9 A. No, | did not.
10 on the same page and we all understand the technology. | 10 Q. Okay. Have you discussed your deposition
11 Does that sound fair? 11 with representatives of any of the other clerk or
12 A. Yes, it does. 12 registrars officesin Nevada?
13 Q. Allright. First thing, if at any point 13 A. No, I did not.
14 you do not understand the question that | ask you, 14 Q. Okay. Andisthere anyone elseinthe
15 will you please let me know. 15 room with you today?
16 A. Certainly. 16 A. Mary-AnneMiller, my DA representative.
17 Q. Okay. | will do my best to rephrase and 17 Q. Okay.
18 otherwise clarify anything you need. Andif you do 18 MR. HAWLEY: Mr. Mortensen, could | ask
19 answer aquestion, | will assume that you did 19 youto please pull up Tab B, asin Bravo, and mark it
20 understand it; isthat fair? 20 asExhibit 1.
21 A. That'sfair. 21  (GlorialExhibit 1, marked for identification.)
22 Q. Okay. If at any time you would like to 22 BY MR.HAWLEY:
23 take abreak today, pleasejust let me know, and we 23 Q. Mr. Gloria, thisisyour individua
24 will find a good place to take a pause and take afew 24 deposition notice. Do you recognize this document?
25 minutes to go off therecord. The one exception to 25 A. Yes | do.
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Corona, et al. vs Cegavske, et al. 14..17
page 14 page 16
1 Q. Okay. Excellent. 1 A. Yes|am.
2 MR. HAWLEY: Can we please scroll downto | 2 Q. Allright. Andif you are unableto
3 page 2, line24. 3 answer any questionsin your official capacity as
4 BY MR. HAWLEY: 4 Clark County Registrar, would you please let me know?
5 Q. Allright. Mr. Gloria, do you see where 5 A. Yes | will.
6 it saysthat we will: 6 Q. Allright. Very good.
7 "...take the deposition of Joseph 7 MR. HAWLEY: We can take down Exhibit 2.
8 Gloria'? 8 BY MR. HAWLEY:
9 A. Yes Line25. 9 Q. Okay, Mr. Gloria, we are going to start
10 Q. Excdlent. 10 with some background about yourself and your office.
11 A. | gotcha. 11 Just for the record, what is your current
12 Q. Verygood. Thank you. 12 jobtitle?
13 Are you prepared to testify in your 13 A. Registrar of Votersfor Clark County,
14 individual capacity today? 14 Nevada.
15 A. AsaRegistrar of Voters, yes, | am. 15 Q. And how long have you been Registrar of
16 Q. Okay. Thank you. 16 Voters?
17 MR. HAWLEY: Mr. Mortensen, can you please | 17 A. SinceJuneof 2013.
18 pull up Tab A, asin Alpha, and mark it as|Exhibit 2, 18 Q. Canyoutell meabout your educational
19  (GloriaExhibit 2, marked for identification.) 19 background since high school ?
20 BY MR. HAWLEY: 20 A. | havean undergraduate degreein business
21 Q. Thisisthe deposition notice of your 21 administration and a Master'sdegreein public
22 officia capacity. 22 administration.
23 MR. HAWLEY: Mr. Mortensen, could you 23 Q. Wheredid you receive your BA in business
24 please scroll down to page 2. 24 administration?
25 Excellent. 25 A. University of Phoenix.
page 15 page 17
1 BY MR. HAWLEY: 1 Q. Andyour MPA?
2 Q. Mr. Gloria, do you recognize this notice? 2 A. UNLV. GoRebs.
3 A. Yes | do. 3 Q. Excdlent.
4 Q. Didyou review this document in 4 Do you hold any other advanced degrees?
5 preparation for today's deposition? 5 A. No, | donaot.
6 A. | briefly reviewed it. 6 Q. Do you hold any professional licenses or
7 Q. Areyou prepared to testify today in your 7 certifications?
8 official capacity as Registrar of Votersfor Clark 8 A. With theElection Center, I'm a Certified
9 County? 9 Election Registration Administrator.
10 A. Yes | am. 10 Q. Okay. Andwhat did you do before becoming
11 Q. Great. 11 Clark County Registrar?
12 MR. HAWLEY: Mr. Mortensen, can you please| 12 A. I'veworked in elections my entire
13 pull up pages 6 and 7. 13 professional life. Beforethat, | managed the
14 BY MR. HAWLEY: 14 Warehouse Division.
15 Q. Mr. Gloria, these are the topics that we 15 Q. TheWarehouse Division For the Clark
16 asked you to prepare to discuss during today's 16 County Registrar?
17 deposition. Have you reviewed these topics? 17 A. Thatiscorrect.
18 A. Yes, | have. 18 Q. Andyou did that immediately before
19 Q. Would you like an opportunity to review 19 becoming Registrar?
20 them again now? 20 A. That iscorrect.
21 A. No, | believel'm prepared. 21 Q. Okay. What did you do before managing the
22 Q. Okay. Excellent. 22 warehouse?
23 You are prepared to testify today 23 A. | wasaVoting Machine Technician. There
24 regarding these topicsin your official capacity as 24 wasaprogression. But | started asatemporary

25

Registrar?

employeein elections, went to voting machine
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Corona, et al. vs Cegavske, et al. 18..21
page 18 page 20
1 technician, becamethe senior tech, becameawarehouse| 1 responsibilities as Clark County Registrar?
2 manager, and then they upgraded my titleto Election 2 A. Tomanagetheelection processfor Clark
3 Operations Supervisor before| becamethe Registrar. 3 County from thefederal to thelocal level.
4 Q. Okay. Sotemporary employee of the 4 Q. Other than managing the elections, do you
5 Registrar, that was your first position with the 5 have any other responsibilities as Registrar?
6 Registrar's office? 6 A. AsaRegidtrar, that'smy primary
7 A. My apologies. | started my election 7 responsibility. It'scompletely focused on elections.
8 career in New Mexico. 8 Q. Okay. Isitfair to say that, that
9 Q. Oh, I see. Thank you. 9 100 percent, or close to 100 percent of your timeis
10 A. Andin New Mexico | saw the posting for a 10 spent on elections then?
11 voting machinetechnician in Clark County, applied, 11 A. Thatiscorrect.
12 and got thejob. Sol wasnever atemporaryin Clark |12 Q. Okay. Soyou have 1.1 million voters and
13 County. 13 38full-time staff. So | have to ask, what isthe
14 Q. I understand. When did you apply for and 14 pacein your office during election season?
15 receivethe voting technician job? 15 A. Frantic
16 A. That wasin 1995. 16 Q. Frantic, okay. Tell me more about that.
17 Q. Okay. Soyou have been with the Clark 17 A. Waéll, with any election processthereare
18 County Registrar's office since 1995? 18 many thingsthat we have to manage from the warehouse,
19 A. Thatiscorrect. 19 tologistical support, to mail, to in-person voting,
20 Q. Okay, thank you. 20 for early voting, Election Day, also dealing with the
21 Let'stalk about Clark County, Mr. Gloria. 21 general public. Soweare spread pretty thin. Wedo
22 How many registered voterslive in Clark County? 22 thebest with what we have.
23 A. Approximately 1.1 million. 23 Q. Certainly. | imagineit's oftentimes
24 Q. Okay. And how many people do you 24 stressful?
25 supervise as Registrar? 25 A. Yes I'm certain |I'vetaken many year s off
page 19 page 21
1 A. 38at thistime, full-time employees. 1 my lifein thisprofession.
2 Q. Isthere anyone else other than those 2 Q. Widll, thank you. And thanksto your staff
3 38individuason your staff at the Registrar's 3 aswaell for their excellent and important work.
4 office? 4 Are you consistently busy in your office
5 A. Wehavealarge number of temporary 5 including in nonelection years or does your level of
6 employeesthat comein to help support elections, so 6 busyness change with what is going on?
7 yes. 7 A. It definitely changes. In election year
8 Q. | assume that these temporary employees 8 wearenonstop from the start of the day to the end.
9 are seasonal in the sense that they are not always 9 And we start working longer hours, weekends, holidays.
10 volunteering with your office, but maybe you see more 10 In an off-election year, we focus on the
11 in election years than nonelection years? 11 legidative session and trying to make improvementsin
12 A. That iscorrect. 12 testing equipment, looking at our processesto see
13 Q. Sothisisan election year right now. 13 wherewe can improve, and look at the possibility of
14 How many temporary employees do you have on your staff | 14 increasing efficiency through | T processes.
15 right now? 15 Q. Thank you.
16 A. Thetemporary staff ranges from 80 to 150. 16 When you said, | think you said assisting
17 Q. Sosay80inanonelectionyear and 150in 17 with the legidative session, what does that mean
18 an election year? 18 exactly?
19 A. No. It'salittlemore complicated than 19 A. Nevada meetsevery other year in the odd
20 that. Inthe odd yearswe used to support municipal 20 yearsin Carson City. And so anything related to
21 elections, which isamuch smaller scale. Wewill no 21 election law, I'm usually involved with thereview of
22 longer be supporting those because they've moved to 22 those bill draftsand participating by testifying and
23 evenyears. 23 providing my feedback.
24 Q. | understand. Thank you. 24 Q. Isee
25 Generally speaking, what are your 25 So during the legislative session, you
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page 22 page 24
1 serve something of an advisory capacity to help the 1 Secretary of State and her office in administering
2 legidature with their election reforms and bills? 2 €lections?
3 A. That'scorrect in respect to Clark County 3 A. TheSecretary in the State of Nevadais
4 and how it affectsus. 4 the Chief Election Officer. Sothey work with usto
5 Q. Okay. Thank you. 5 besurethat wearefollowing the letter of the law as
6 Can you tell me alittle bit more about 6 far asNRS. They providetraining. They lay out
7 the different roles your office plays in administering 7 mandates according to thedirection of the Secretary
8 elections? 8 and her policiesand where they want to move the state
9 A. Wadél, thereareseveral divisions. Our IT 9 asfar as-- well, for instance, with registration,
10 staff that supportsinformation technology for the 10 top down or bottom up model. They make those types of
11 entiredepartment, our Mail Ballot Division, our 11 decisionsat the state level where we haveto follow
12 Registration Division, our Recruiting and Training 12 thedirective from the State on how exactly wecarry
13 Division, Administration, and the War ehouse which 13 out policy in the counties.
14 supportsthevoting equipment. And we have staff that | 14 Q. Sowhen you say you haveto follow the
15 year-round manages the maintenance and upkeep of all | 15 mandates from the Secretary of State's office, does
16 of thevoting equipment that we use for in-person 16 the Secretary of State offer binding guidance on your
17 voting. 17 office?
18 Q. Of thosesix divisionsthat you just 18 A. Aslongasit'sspelled out in thelaw, we
19 mentioned, which isthe largest? 19 havetofollow NRS. Sothey haveto develop that
20 A. Staffwise? 20 administrative code. Sowhen thelaw isn't specific
21 Q. Yes 21 enough to tell ushow to handle certain details, then
22 A. Registration. 22 they draft the administrative code, wereview it, and
23 Q. Tell meabout the Mail Ballot Division. 23 then we carry out the election using the
24 How many full-time employeeswork in that division? 24 administrative code.
25 A. Wecurrently have avacancy in that 25 But aslong asit followswhat the law
page 23 page 25
1 division. But when it'sfully staffed, we havefive 1 dictatesthat we need to do to support elections, yes,
2 permanent staff membersin the mail now. 2 wehaveto follow what the Secretary instructs.
3 Q. Okay. Canyou tell meabout some of the 3 Q. Okay. Andthe administrative codeis
4 other public officials in Nevadawho also have 4 binding on you and your office?
5 significant responsibility administering elections? 5 A. Thatiscorrect.
6 A. Canyou give mealittle more-- exactly 6 Q. Okay. Doesthe Secretary of State ever
7 what do you want to know about? 7 offer discretionary guidance to you and the other
8 Q. Certainly. 8 counties?
9 So you're the Registrar of Clark County. 9 A. Canyou bemore specific? Areyou asking
10 | assume that the Registrars and clerksin other 10 if they make a suggestion asto how they think things
11 countiesplay asimilar rolein administering 11 should be handled that aren't spelled out --
12 elections? 12 Q. Exactly.
13 A. Yes, without adoubt. Washoe and Clark 13 A. --or--
14 County are uniquein that we have a Registrar; 14 Q. Yes. Okay. Would you say more often that
15 whereas, the other 15 have elected officialsthat have | 15 the guidance provided by the Secretary of State's
16 other dutiesother than electionsthat they support. 16 officeisbinding or discretionary or optional?
17 Clark County isuniquein that wearethe 17 A. Most of what they pass on to the counties
18 largest county by far. We support 75 to 80 percent of | 18 isprescribed by thelaw.
19 thetotal number of votersin the State of Nevada. 19 Q. Okay.
20 Q. Excdlent. 20 A. A largepercentage of it, yes.
21 At the statewide level, which public 21 Q. Okay.
22 officials have the most direct role in administering 22 MR. HAWLEY: Mr. Mortensen, can we please
23 €elections? 23 pull up Tab C asin Charlie and mark it as Exhibit 3.
24 A. That would bethe Secretary of State. 24  (GlorialExhibit 3, marked for identification.)
25 Q. Okay. And how do you work with the 25 /I
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1 BY MR. HAWLEY: 1 BY MR. HAWLEY:

2 Q. Sothisisthe Absentee and Mail Ballot 2 Q. ThisisAssembly Bill 345, Mr. Gloria.

3 Signature Verification Policy issued by the Nevada 3 Areyou familiar with this document?

4 Secretary of State. 4 A. Yes | am.

5 Mr. Gloria, have you seen this document? 5 Q. Didyou play arolein advising the state

6 A. Yes, | have seen thedraft policy that 6 legidature asthey enacted Assembly Bill 3457

7 they put out. 7 A. | provided feedback based on itsimpact on

8 Q. Okay. Sothis--isthisacopy of the 8 Clark County, yes.

9 draft policy? 9 Q. Didyou provide feedback on specific areas

10 A. Based on the cover, | would say yes. 10 of thelaw?

11 Q. Hasthe Secretary of State's office issued 11 A. Asyou reviewed all of the, thelanguage,

12 afinalized version of this document? 12 in several sectionswe provided feedback, yes.

13 A. Not that I'm aware of. 13 Q. Didyou provide any feedback on any

14 Q. Doyou have any indication when that -- 14 provisions of the law relating to signature matching?

15 when you will receive the finalized version? 15 A. You know, | would havetoreview it in

16 A. | donot. 16 moredetail than just to say off the cuff. Therewere

17 Q. Haveyouimplemented any of the 17 many sections, | believe the bill was 116 pageslong

18 recommendations contained in this draft version? 18 and it wasin 2019.

19 A. Many of thepaliciesthat they describe 19 Q. lt--

20 therewerealready in place, and so we did not change| 20 A. Butl know that | reviewed the entire

21 our policy based on the document. Wedid review it. | 21 document and spent quite a bit of time providing

22 Q. Okay. Sojustto clarify. So after 22 review on what we could and could not support

23 reviewing the document, there are no, there are no 23 logistically in Clark County.

24 changesthat your office would need to maketo bein 24 Q. Would you say there were several thingsin

25 compliance with the, the recommendations and 25 thebill asit was originally written that you would
page 27 page 29

1 regulationsin this document; isthat correct? 1 have had trouble implementing in Clark County?

2 A. That would be correct. 2 A. Thereweremany drafts. Asit was

3 Q. Okay. Thank you. 3 originally written, we definitely had issues.

4 MR. HAWLEY: Could wepleasescroll down | 4 Q. How about inthefina text? Did you have

5 to page5, Mr. Mortensen, and zoom in on Policy 5 any issuesimplementing the final provisions of the,

6 Directive No. 1. 6 of thehill?

7 Excellent. 7 A. Inthefinal text | believe that we were

8 BY MR. HAWLEY: 8 ableto comply with all of the requirements.

9 Q. SothisProcedure9.1. Do you see where 9 Q. Okay. Sowhatif ahill or alaw like

10 it saysthat, Mr. Gloria? 10 AB345is passed by the legidature, what are the steps

11 A. ldo. 11 that you take to implement those changesin Clark

12 Q. Do you have Procedure 9.1? 12 County?

13 A. Notin front of me. 13 A. Wadll, after any legidative session,

14 Q. Butyou arefamiliar with Procedure 9.1? 14 obviously we go through and do a review as soon asthe

15 A. | havereviewed the document, yes. 15 law issigned and we know it's going to be final.

16 Q. Okay. Thank you. 16 Just to clarify, AB345 was a huge bill in

17 So that document has been issued by the 17 the State of Nevada. It made substantial changesto a

18 Secretary of State? 18 lot of processesin elections. And in my opinion

19 A. Thedraft document was shared with all 19 provided moreaccessfor voters, and gave usmore

20 counties. 20 authority to have flexibility with vote centers and

21 Q. [l understand. Thank you. 21 other things.

22 MR. HAWLEY: Okay. Mr. Mortensen, could | 22 But my staff immediately goesintoin June

23 weplease pull up Tab D, asin Delta, and mark itas | 23 and July thereview of all the billsthat may change,

24 [Exhibit 4. 24 changesto what we will need to support in the even

25 (GlorialExhibit 4, marked for identification.) 25 year. And weimmediately began to work with our

ROCKET, REPORTERS

888.832.0050

www.RocketReporters.com

69


http://www.rocketreporters.com

Joseph P. Gloria
Corona, et al. vs Cegavske, et al. 30..33
page 30 page 32
1 vendorsto, toimplement what we needed in order to 1 But before we do that, | just want to walk
2 support the new law. 2 through some terminology to make sure we are using a
3 Q. SoAB345wasissued in 2019, which, asyou 3 common language and that you understand my questions
4 indicated, is an odd-numbered year when the 4 and | understand your answers. Does that sound okay?
5 legidature meets. And al of your electionsarein 5 A. Sure.
6 even number years. So you take the time in between 6 Q. Grea.
7 when the bill isissued in the odd-numbered year and 7 MR. HAWLEY: And, Mr. Mortensen, we can
8 the election in the even-numbered year to implement 8 take down Exhibit 4.
9 the changes; isthat correct? 9 BY MR. HAWLEY:
10 A. That'scorrect. And just to beaccurate, 10 Q. Somy understanding isthat in Nevada
11 again the change from municipal electionswas only 11 there are two types of ballots that a voter might use
12 recently made. So we were supporting electionsin 12 outside of apolling place. There are mail-in ballots
13 2019 asthe session wastaking place. 13 which are automatically sent to votersin mailing
14 Q. |see. Thank you. 14 precincts. And there are absent ballots which avoter
15 When ahill like AB345 is, isratified and 15 canrequest that they receive and then usein the
16 signed, do you work with the Secretary of State's 16 mail. Isthat accurate, Mr. Gloria?
17 officein implementing its provisions? 17 A. ltiscorrect. However, since we've
18 A. Certainly. Thereisadministrative code 18 implemented the use of vote centersin Clark County,
19 that needsbedrafted in order tocarry out the 19 wenolonger use mail precinctsin Clark County. The
20 provisionsof thelaw. Sowework directly with the 20 reason mail precinctswere utilized previously was
21 Secretary and other countiesaswell. 21 because we didn't define a polling place for those
22 Thereisabigdisparity in Nevadain that 22 votersto gain accessto theballot on Election Day
23 again, I've already mentioned that we provide support | 23 dueto thesize of the precinct or the number of
24 tothelargest number of voters. So obviously, the 24 activeregistered voters.
25 impact of something like thison Esmeralda County, who | 25 And so we had to provide a mail ballot to
page 31 page 33
1 haslessthan 1,000 registered voters, and Clark 1 them sincetherewasn't going to be a polling place
2 County with 1.1 million, thereisabig difference 2 with their specific precinct available to them on
3 there 3 Election Day.
4 And so we haveto -- the Secretary hasto 4 But since we've implemented vote centers,
5 work out to make surethat all countiescan support | 5 it'svery similar to early votingin that all ballot
6 that. 6 stylesareavailableto all voterson Election Day.
7 Q. |see. Andtell mealittle bit about the 7 Sowewereableto eliminate the use of mail precincts
8 process with the Secretary of State's office, if you 8 in Clark County. That was put into effect in 2018 for
9 could. Isitaback and forth? Isit kind of a 9 thefirst time.
10 dialogue? Or do they provide guidance that you then 10 Q. Thank you.
11 follow? Can you tell me alittle bit about how that 11 S0 just to clarify then, Clark County no
12 processworks. 12 longer utilizes mailing ballots; is that correct?
13 A. Thereisdefinitely alot of back and 13 A. Wenolonger utilize mail-only precincts.
14 forth. They, they do a pretty good job of trying to 14 Q. Okay. But Clark County continuesto use
15 makesurethat all of our needs are met; and that 15 absent ballots?
16 obvioudly if Clark County can support it, morework | 16 A. Absolutely. They areabsolutely necessary
17 needstobedoneasfar aswhat they areaskingusto |17 for any election.
18 dointhecode. But it'saback and forth, and we 18 Q. Okay. If | usetheterm "mail ballot"
19 haveagood relationship with the Secretary. | don't |19 during our deposition today, can we agree that it
20 believethat anything was mandated that we couldn't | 20 refers to both absent ballots and any other sort of
21 support and it wasn't directly related to the law. 21 ballot that is distributed to voters through the mail?
22 Q. Okay. Thank you, Mr. Gloria. 22 A. If you want toinclude UOCAVA, sure.
23 Okay. | would like to now switch gears 23 Q. Yes. Yes Thank you.
24 and move into some of the specific issuesin this, in 24 Just to ask. The statute uses the term
25 thislawsuit. 25 "absent ballot." But | think most people use the term
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1 "absenteeballot." Which term do you prefer? 1 weget entered into the system in order to get our

2 A. It's it'sreally, it'snot accurate 2 absenteeballotsout, it'sall hands on deck. So we

3 anymore. You don't haveto be absent, you just have | 3 could have people who have been trained in the

4 torequest a mail ballot. Sowhatever term you use 4 Woarehouse Division, Admin Division, any division

5 I'll be comfortable with. 5 that'sworking extra hoursto get thoseinto the

6 Q. Okay. | might flip into absentee ballot, 6 system.

7 but you'll know that that means I'm referring to 7 Q. Okay. And the second step you mentioned

8 absent ballots as defined in the statute. Isthat 8 isto determine whether it's a permanent absentee

9 okay? 9 ballot or just for that election year. Approximately

10 A. That'sfine, yes. The State of Nevada has 10 how many votersin Clark County are on the permanent

11 been a no-excuse absentee ballot state for many years| 11 absentee voter roll?

12 now. 12 A. 1 don't havethat number, but | can

13 Q. Okay. All right. So on that note, let's 13 certainly get it to you and provideit.

14 talk about absentee ballotsif you could. | would 14 Q. Certainly.

15 liketo just talk about the process generally. 15 Do you have any sense of sort of the

16 So let's assume anormal prepandemic 16 proportion of the absentee request forms that you

17 election, where the vote-by-mail in Clark County is 17 receive are permanent versus a one-off?

18 predominantly carried out through the absentee voting | 18 A. 1 think it'sfair to say that sincethe

19 process. 19 permanent ballot has been made available to voters

20 Could you just walk me through the 20 that the numbersare going up.

21 absentee process from when avoter makestherequest |21 Q. Excdlent.

22 to when the voter receives the absentee ballot? 22 And so how does a voter apply for the

23 A. Sure. Andalsoit'simportant to mention 23 absentee ballot?

24 that votersare now ableto request a permanent 24 A. Waél, wearevery fortunatein Clark

25 absentee ballot, which meansthat they don't need to | 25 County that we have a very active group of community
page 35 page 37

1 submit arequest any longer. Previoudly it wasonly 1 partnersthat wework with, the L eague of Women

2 for the65 or older or disabled voters. 2 Voters, de Comunivota (phonetic), the Demaocratic, the

3 But oncewereceive, asyou say in a 3 Republican Party.

4 normal election year, outside of a pandemic year, once 4 They have mail ballot request formsand

5 you send in your mail ballot request, it'slogged in 5 they sometimes have a process wher e they go out and

6 our voter registration database. Wetag whether it's 6 they reach out to votersencouraging them to fill out

7 apermanent request or just arequest for one specific 7 amail -- or an absenteerequest so that they don't

8 €lection or for the election year. 8 haveto go out to the polls, mainly focusing on the

9 And once that's tagged to the voter for 9 elderly or disabled.

10 that year, we will be sending an absentee ballot to 10 Wealso in the law as described wher e any

11 that voter at the mailing addressor residential 11 group can -- they haveto notify usif it's over 500,

12 addressthat they provided. 12 but they can circulate mail ballot requeststhrough

13 Q. Okay. Solet'stalk about that first step 13 themail in an automated process, such asthe voter

14 first. 14 participation center. Democratsdoit. The

15 Y ou receive the application from the voter 15 Republicansdoit. They send out large numbers

16 andyou log it into your database. Who's responsible 16 actually to the general public which sometimes creates

17 for logging in those, those applications? 17 problemsfor us.

18 A. It could beany of my staff, frontline 18 But from our office you can go into our

19 mail or registration. Wetakethemail in and those 19 websiteor the Secretary of State'swebsite, you can

20 aresorted and put into groupsto be processed. It 20 print out theform, you fill it out, and you send it

21 could go to any member of my staff in the mail or 21 intousor deliver it personally and we get that

22 registration division. 22 entered into the system.

23 Outside, or actually oncewearein the 23 Q. Sointhe processyou just described, you

24 election cycle, then we could be atemporary employee. | 24 mentioned that there are physical applications that

25 Or if wehavealarge number that we need to makesure | 25 voters can receive either from your office or from a
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1 third-party organization who distributes them, 1 I'm sorry, that's changed, | believe

2 correct? 2 that's 14 days now.

3 A. Correct. 3 Q. 14days, okay.

4 Q. Areapplications available in other ways 4 Soisit fair to say that the last bulk

5 other than a physical application? 5 mailing of absentee ballotswill go out at least 20

6 A. Wadl, | mentioned it's available on the 6 days before the election, that was the third mailing

7 website. 7 that you just mentioned?

8 Q. Yeah 8 A. That'saccurate.

9 A. Our websiteand the Secretary's. 9 Q. Okay. And but voters have until 14 days

10 Q. Andwhen avoter fills out the online 10 prior to the election to submit their absentee ballot

11 absentee form, do they still mail the applicationin | 11 applications?

12 orisit submitted online? 12 A. Yes

13 A. Theycanfaxitinaswell or scanitand |13 Q. Sointhat six-day gap there between when

14 sendittousinanemail. Aslongandit'ssigned |14 you do thefirst mailing and when the voters can still
15 and filled out correctly, we will processit. 15 submit absentee ballot applications, how do those

16 Q. Okay. Thank you. 16 voters receive absentee ballots?

17 A. Beélieveit or not we still have peoplewho | 17 A. How dothey receivethem?

18 usethefax machine. 18 Q. Yes, I'msorry. How does your office mail

19 Q. Redly? 19 out those absentee ballots for the applications that

20 A. | can't believeit, they suredo. 20 comein after the 20 days?

21 Q. Okay. Andyou mentioned that again, once | 21 A. If,if thenumber of ballotsislarge

22 the application comesin, you log it in your database. | 22 enough, we can send it to our print vendor and they

How long does that process take between when the
application is received by your officeand wheniit is

NN
W

can load that file and send them out for us.
Otherwise, we haveto doit internally.

25 processed and in the database? 25 Q. Okay. When you send an absentee ballot to
page 39 page 41

1 A. Thereis, thereisno straight answer to 1 avoter, can you talk about some of the security

2 that. It all dependson thetime of theyear. And, 2 measures arein place to ensure that only that voter

3 for instance, the Voter Participation Center sent out 3 canvotethat ballot?

4 hundreds of thousands of applicationsin the 2018 4 A. Waéll, the security measures begin when we

5 election. Soif they just put out a mailer, then we 5 get theballot back. We haveto verify their identity

6 will receive alargeinflux of those absentee 6 by verifying their signature. And that ballot is

7 applications, and it could take hopefully no longer 7 tagged for that voter. We have a sequence number and

8 than aweek to aweek and a half to get them processed | 8 avoter registration number. Thisisall done

9 and into the system. 9 electronically. And we are ableto makesurethat it

10 That'swhy | say sometimesthethird-party 10 goesout tothat voter according to the information

11 mailersdo createissuesfor us, which was something |11 that we havein the system.

12 that wasaddressed in AB345, givingusalittlemore | 12 And once we get it back, wewill begin the

13 time. Becausethey haveto notify usearlier than 13 processof starting to verify the signaturesthat are

14 they used to when they send out both mailersfor 14 on theenvelopes.

15 absentees. 15 Q. Okay. Do theballot return envelopes have

16 Q. Okay. Soonce-- at what point during the 16 barcodes that identify them with the appropriate

17 election cycle does your office mail out absentee 17 voter?

18 ballots? 18 A. Thatiscorrect, on thereturn envelope.

19 A. Wearefederally required to send out the 19 Q. Yes, thank you.

20 overseasballots45 daysprior. Anything out of state |20 Y ou said that the absentee ballot is

21 goesout 40 days before the election. And our 21 mailed to the address provided by the voter in the

22 in-state and local go out 20 days before the election 22 application. My question is, can an absentee ballot

23 aslong aswe haveit in the system. People can till 23 be mailed to any address provided by the voter?

24 submit an application for an absentee ballot seven 24 A. If wedon't have amailing addressthat's

25 daysprior totheelection. 25 provided by the voter, then it will go to their
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1 residential addresswherethey areregistered inthe| 1 and seven. And also the system identifies those
2 system. They haveto providea mailingaddressin | 2 ballotsthat aren't signed and put thoseinto its own
3 order for usto send it to anything other than the 3 batch. And the system also hasthe ability to do the
4 residential address. It could be any address. 4 first check for signature match. And any of those
5 Q. Okay. Sothat could include somebody 5 ballotsthat run through the Agilis machine that don't
6 else'sresidential address, for example? 6 match, arekicked out so that we can start the next
7 A. They can place whatever mailing address | 7 processof review.
8 they, they want into the request and wewill send it | 8 Q. Andif the Agilis machine does not kick
9 tothat address. 9 theballot back for further review, what happens to
10 Q. Thank you. 10 theballot then?
11 Are absentee ballots forwarded through the 11 A. At that point it's considered good to vote
12 U.S. Postal Service'sforwarding mail service? 12 and we begin the processing for the counting board to
13 A. No, they arenaot. 13 review that and prepareit for counting.
14 Q. Arethose ballots returned to your office? 14 Q. And at what paint --
15 A. Yes. They werethiselection. 15 A. And any of the security measures.
16 Q. Andthat -- I'm sorry, Mr. Gloria, could 16 Obvioudly, all of these are stored according to
17 you repeat that? 17 statutein avault in lock boxesand tracked and
18 A. Yes. They werethiselection. They were |18 marked in the system asthey comein electronically.
19 returned to our office undeliverable. 19 All of our processiselectronic. We
20 Q. Did your office process those again and 20 can't -- our processistoo largein order for usto
21 attempt to remail them? 21 do anything manually asfar astracking those ballots.
22 A. No,wedid not. 22 Q. Sure.
23 Q. Okay. And doesthe postal service provide |23 At what point during the election process
24 you with tracking numbers for ballots? 24 are the ballots processed for the counting board?
25 A. Individualscan logintothepostal syssem |25 A. Waéll, we-- assoon aswe begin to receive
page 43 page 45
1 and havethat tracking ability individually. But we 1 ballots, we start running through them in preparation
2 don't track anything other than with the bar code and 2 toget them to the counting board. So we will start
3 thesequence number that we attach to that ballot when | 3 getting ballotsin late September.
4 wesend it out. 4 Q. Andthen at what point are the ballots
5 Q. Okay. Andjust to confirm. Other than 5 actualy counted?
6 the signature you mentioned, the serial number that 6 A. Accordingto statute, we can't count more
7 tagsthe ballot with the voter, and the barcode, are 7 than four daysbeforetheelection. So --
8 there any other security measures that you can think 8 Q. Butyou can begin -- I'm sorry, sir.
9 of that arein place for absentee ballots? 9 A. No, | apologize.
10 A. No, not that | can think of. Weusethe 10 So we begin the process of batching those
11 most trusted service availableto us, the 11 into batches of 200, so that they can begin going to
12 United States Postal Service. 12 thecounting board in order for them to do thefinal
13 Q. Verygood. Thank you. 13 review and get them ready to be separated for
14 Now let's talk about the voter side of the 14 counting.
15 absentee ballot. A voter receivestheir ballot. They 15 Q. Okay. Thank you.
16 will itfill it out and sedl it and return it. What 16 All right. If we could, I'd like to start
17 happens when that absentee ballot arrives back at your 17 taking about the signature match process that you
18 office? 18 just mentioned.
19 A. Webegin the processing of that ballot. 19 Let's start just kind of 30,000 feet just
20 It begins by now running through the Agilismachine |20 to get an overview of the process. Could you walk
21 which isprogrammed to sort those. 21 me-- and you started doing that aready, but could
22 We have precinct numbersthat represent 22 you walk me through step by step what happens with the
23 commission districtsfor usthat run from 1,000 to 23 signature match process.
24 7,000. And so we are grouping those according to 24 A. Aswereceivetheballots, weare going to
25 those denominations one, two, three, four, five, six, 25 begin to batch them in order to run them through our
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1 Agilismachine, which isan automated mail ballot 1 A. That would be correct.

2 processing machinethat we use from, and have 2 Q. Okay. Sohasit ever happened that a

3 purchased from Runbeck, a company out of Phoenix, | 3 voter isasked to cure their ballot but ultimately

4 Arizona, that we werefortunate enough to beableto | 4 either yourself or the bipartisan board determines

5 contract with, with thelargeincreasein absentee 5 that the signature does match?

6 ballotsthat we processfor theprimary and plantodo | 6 A. | would havetoreview therecords. I'm

7 sofor thegeneral. 7 sureit doeswith the number of ballotsthat we get.

8 So they run through the Agilis, as| 8 Q. Okay. Thank you.

9 mentioned before. They are sorted according to 9 | would like to talk about that second

10 precinct. And then those batchesthat come out where | 10 wave, asyou call it, the election workers who do the

11 thesignatureisnot matched accordingto the 11 first pass after the machine. Who -- isthat your

12 algorithm that'sused in the software provided tothe |12 permanent staff that does that? Volunteers? Who

13 Agilissystem, that begins our second line of review 13 performsthat step?

14 by election staff members, and they actually go 14 A. Wadll,just, just to be surewe understand.

15 through and begin to do a manual check of the 15 Wecall them volunteers-- or you're calling them

16 signature. 16 volunteers, but these are paid staff membersthat we

17 And that second wave of checking the 17 hirein order to dothe mail ballot processing.

18 signature, if it'sstill judged by the employee 18 So with the number of ballots that we have

19 dtaffer that the signature does not match, now it's 19 coming through the system, it's not always a per manent

20 goingtogotoareview board and thecountingboard |20 staffer, but there'salwaysa permanent staffer

21 for another check on thesignature. And that'sa 21 supervising the process.

22 bipartisan board on the counting board and they also | 22 So it could be the part-time hourly or

23 haveaccessto all of the signaturesthat we have on 23 limited permanent employee who does that second check

24 filein the database. 24 beforeit getsto the counting board.

25 But no signatureisrejected in Clark 25 Q. Okay. Sol'm correct in saying then, you
page 47 page 49

1 County without passing through my desk. So | 1 don't utilize volunteers during this process, they are

2 physically run through and check all of therejected 2 either paid full-time staff or paid temporary staff;

3 signaturesleading into an election. 3 isthat correct?

4 Q. Excellent. But you arethe, you are the 4  A. | wouldlovetofind that pool of free

5 final arbiter of any ballot that is rejected for a 5 workers. Anybody that comesin, we are paying.

6 signature mismatch? 6 Q. Okay. Understood. Thank you. Thank you

7 A. InClark County that iscorrect. 7 for clearing that up for me.

8 Q. Thank you. 8 At that second review when, when the

9 A. Now, what | hadn't defined thereisonce 9 staffer looks at the ballot, isit only asingle

10 theAgilismachine doesn't match it and thefirst set 10 staffer that doesthe review or isit more than one

11 of election department employeesalso agree manually |11 staffer?

12 it doesn't match, we begin the signature cure process | 12 A. It'sasingle staffer supervised by a

13 which was also defined in AB345 where we contact the | 13 permanent employee.

14 voter via mail. 14 Q. Doesthe supervisor inspect every ballot

15 If we have an email address or a phone 15 that the staffer determines is a mismatch?

16 number, we can attempt to contact through email or by |16~ A. No.

17 thephoneto get them to fill out the affidavit and 17 Q. Okay.

18 providea Nevadadriver'slicensein order toidentify 18 A. No, the quantity istoo great there. We

19 them and confirm their identity so that we can cure 19 don't havethe staff in order to dothat.

20 that signature and get that ballot processed to be 20 Q. Okay.

21 counted. 21 A. But ultimately, it would get to the

22 Q. Anddidyou say that that cure process 22 counting board, which isa bipartisan board, it's

23 begins after the second wave review by the election 23 either a Democrat and a Republican, or a Democrat and

24 workers but before the, if we call it the third wave 24 an independent, or a Republican and an independent who

25 where the bipartisan board reviews the ballot? 25 would do that review.
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1 Q. |see. Thankyou. 1 A. I'msorry, can you repeat that? | was
2 A, Ifl-- 2 readingand | didn't hear everything you said.
3 Q. I'msorry, please. 3 Q. I'msorry. Here, I'll give you a moment
4 A. 1 don't know if you'regoing to ask this 4 just to read through it and then I'll ask my question.
5 question. But we also do have a professional who | 5 A. Okay, I'mready. Go ahead.
6 comesintotrain our staff, aforensic signature 6 Q. Okay. Sodo you agree that this statute
7 professional who trainsour staff on signature 7 requiresthat an election board ensures that the
8 matching. And they will bereturningtotrain the | 8 signature on the back of the return envelopeis
9 daff again in August. They usually come -- 9 compared with the application signature?

10 Q. Youread my mind, and | will ask you about | 10 A. Yes | agree
11 thetrainingin alittle bit. But thank you for 11 Q. Okay. | just wanted to nail that. Who
12 flagging that. We will return to that shortly. 12 congtitutesthat election board in Clark County?
13 | was going to ask, you mentioned that the |13 A. Theregistration staff actually hasa
14 cure process was altered by AB345. | just wanted to | 14 process when the part-time hourlies come on and they
15 confirm whether any of the other stepsin the 15 become members of the election board. The counting
16 signature matching process that you just described | 16 board that reviewsit, the bipartisan group isalso a
17 were changed or atered by AB345? 17 group that'sidentified and sworn in.
18 A. No. | don't believeit was. 18 Q. Okay. So, essentialy, you have two
19 Q. Okay, thank you. 19 boards who are involved with the signature matching.
20 MR. HAWLEY: Mr. Mortensen, could you |20 You have the election board, which isthe paid staff
21 please pull up E, asin Echo, and mark it as 21 inthat second wave of review after the machine. And
22 Exhibit 5. 22 then also the counting board, who might do a third
23 (GloriaExhibit 5, marked for identification.) 23 wavereview after that. Isthat, isthat fair?
24 BY MR.HAWLEY: 24 A. That'saccurate.
25 Q. ThisisNevada Revised Statute Section 25 Q. Okay. Thank you.

page 51 page 53
1 293.333. 1 Okay. | would liketo, | would like to
2 Mr. Gloria, are you familiar with this 2 spend just afew minutes now talking about the
3 statute? 3 standard that your office applies when undertaking
4 A. Yes weare 4 signature matching.
5 Q. Okay. Haveyouread it in the course of 5 MR. HAWLEY: So, Mr. Mortensen, could you
6 your official duties? 6 please pull up Tab F, asin Foxtrot, and mark it as
7 A. Yes | have 7 |Exhibit 6.
8 Q. Based onyour review of this statute, have 8  (GloriaExhibit 6, marked for identification.)
9 you formed an understanding of what it means? 9 BY MR. HAWLEY:
10 A. | believethat we have. 10 Q. Okay. ThisisNevada Revised Statute
11 Q. And doesthat understanding inform how you |11 Section 293.325.
12 implement the statute in your official capacity as 12 Mr. Gloria, are you familiar with this
13 Clark County Registrar? 13 statute?
14 A. It definitely serves asthe foundation for 14 A. Yes sir.
15 developing our process, that is correct. 15 Q. Okay. Haveyou reviewed this statute in
16 Q. Thank you. 16 your official capacity as Clark County Registrar?
17 MR. HAWLEY: Mr. Mortensen, can you zoom | 17 A. Yes sir.
18 inon subsection 1. 18 Q. Based on that review, have you formed an
19 BY MR. HAWLEY: 19 understanding of what it means?
20 Q. And, Mr. Gloria, you will seethat we have 20 A. | beievethat we have.
21 two, in particular two things highlighted there. 21 Q. And doesthat understanding inform your
22 Am | correct in saying that this statute 22 implementation of the statute in your official
23 requires that the election, an election board ensures 23 capacity as Registrar?
24 that the signature on the back of the return envelope 24 A. Yes
25 iscompared with the registration signature? 25 Q. Okay. Thank you.
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1 MR. HAWLEY: Let'slook at subsection B, 1 term "reasonable question of fact"?

2 if we could, please, Mr. Mortensen. 2 A. Other than what'sin the draft of that

3 BY MR. HAWLEY: 3 document, | would say no.

4 Q. Inthe highlighted section there, 4 Q. Okay, thank you.

5 Mr. Gloria, do you see where it says: 5 And, asyou said, you personally make the

6 "If at least two employeesin the 6 final determination on any ballot that is ultimately

7 office of the county clerk believe thereisa 7 rejected for signature mismatch, correct?

8 reasonable question of fact asto whether the 8 A. Thatiscorrect. Nosignatureisrejected

9 signature on the absent ballot matches the 9 duetothesignaturewithout passing by my desk.

10 signature of the voter." 10 Q. Canyou estimate how many signatures that

11 A. Yes | seethat. 11 you verify in, say, anormal primary election?

12 Q. Sojust-- I would like to kind of run 12 A. Wdl, thislast primary was not normal.

13 through this subsection with you. 13 But | would say a minimum of 1,000 in what you're
14 My first question, it specifies at |east 14 calling a normal election. But thispast primary, due
15 two employees. So you mentioned that sometimesthat | 15 tothe number of absentee ballots that we sent to

16 second wave, when the stafferslook at the ballots 16 every voter, | know that | looked through thousands,
17 after the machine processes them, that sometimesonly | 17 possibly 4,000 that passed across my desk.

18 one person will look at the ballot but then it goes on 18 Q. And how about during what we call a normal
19 to the counting board. 19 genera election?

20 Soisit fair to say that between the -- 20 A. Again, I'm saying a normal election would
21 that the two employees might constitute both amember | 21 probably bein the area of 1,000.

22 of the election board and a member of the counting 22 Q. Okay. So over the course of the seven or

23 board? Doesthat make sense, isthat correct? 23 eight yearsthat you have been Clark County Registrar,
24 A. Yes 24 isit fair to say that you have examined tens of

25 Q. Okay. Thank you. 25 thousands of signatures?

page 55 page 57

1 And so isthat, isthat how your office 1 A Yes

2 sdtisfies the two-employee requirement as described 2 Q. Okay. Sopleasewalk methrough the

3 there? 3 process that you use when you go about making a

4 A. Yes sr. 4 signature match determination. What criteria do you

5 Q. Okay. | see. Thank you. 5 look at?

6 All right. 1 would like to ask you about 6 A. | havetheadvantage of having all of the

7 the phrase "reasonable question of fact." What doyou | 7 signaturesthat areon filefor every voter in the

8 understand that term to mean? 8 packet that's provided to mewhen a signatureis

9 A. Based on thetraining that we've received, 9 regjected during one of our review levels. Sol'm

10 wehavea set of criteriathat wefollow. And based |10 looking at all of the signaturesthat we have on file

11 onthat criteriaof -- | mean, we can certainly go 11 for whatever document has been returned by the voter.
12 into moredetail. We have also provided documents | 12 And then again, | follow the criteria that

13 related tothetraining that is provided to staff. 13 wasprovided to usby the professional that has

14 But if it doesn't match, the slant, the 14 trained us. I'm looking at the lant in the

15 direction of thesignature, thereare several things |15 signature. I'm looking for certain -- thecurvein

16 that welook at totry to match that toidentify and |16 thesignatureasfar ashow they sweep through, the

17 ensurethat the voter istruly the onethat should 17 size of the signature, how compact the signatureis

18 have voted that ballot and sent it back to us. 18 from left toright.

19 Q. Haveyou received any training materials 19 And for those voterswho are putting --

20 on signature matching from the Secretary of State's 20 because on the back of every return envelope every

21 office? 21 voter issupposed to print their name at the top

22 A. Other than that draft document that you 22 beforethey sign on the bottom. And so for those

23 showed meearlier, we have not. 23 voterswho have submitted a document to uswherethey
24 Q. Toyour recollection, has the Secretary of 24 have handwriting, I'm ableto look at that aswell and
25 State's office provided any guidance explaining the 25 seeif | seeamatch.
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1 Because unfortunately, in the process that 1 any signature that requires a closer look represents a
2 weusg, alot of votersare very uncomfortable signing 2 reasonable question of fact asto whether it's, itis
3 theback of that envelope because they are 3 thesignature of the voter?
4 unfortunately convinced that thereis somebody at the 4 A. Canyou repeat that.
5 post office who'slooking to steal their identity, 5 Q. Certainly.
6 they will be able to seethe information on the back 6 So the statute requiresiif thereisa
7 of that envelope and their signature. 7 reasonable question of fact asto whether the
8 So the signatur e they give us sometimes 8 signature on the ballot matches the signature of the
9 isn't the onethat they would sign on a check or even 9 voter, then you would move forward with the cure
10 theregistration form that they provided us because 10 process.
11 they wereunder theimpression nobody would seeit but | 11 So I'm just trying to determine when your
12 us. 12 office -- what criteriayour office uses to decide if
13 And so | try to take the handwriting into 13 thereisareasonable question of fact? What
14 effect aswell, because they don't have a problem 14 threshold that hasto cross.
15 printing the way they normally print up top. Soif | 15 So I'll ask again. If the signatureis
16 haveadocument that | can review asfar asvoter 16 not -- if it requires asecond look, if it requiresa
17 registration form, | will also take alook at the 17 closer look, doesthat itself, in your understanding,
18 handwriting and try to match that in combination with | 18 constitute a reasonable question of fact?
19 looking at the signature. 19 A. Yes.
20 Q. Isee Thankyou. 20 Q. Okay. Based onyour standing, in order
21 Do you consider any criteriarelated to 21 for there to be areasonable question of fact asto
22 the voters themselves when you, when you look at 22 whether a signature matches, doesit have to appear
23 signatures? For example, the age of the voter or the 23 more likely than not that the signature is a mismatch?
24 age of the signature or any criterialike that? 24 A. Letmejust statethat -- and | don't know
25 A. Certainly. 25 if thisisgoing to answer your question.
page 59 page 61
1 Q. Okay. Canyou, can you kind of walk me 1 Q. Please
2 through what some of those criteria might be? 2 A. Butit'salwaysbeen our goal totry to
3 A. Wadll, an elderly voter or somebody whomay | 3 enfranchisevotersin every processthat we support
4 besuffering from something that causestheir 4 for bringing ballots and making sureidentity is
5 signatureto be not what we would havein thesystem. | 5 verified and that we enfranchise people.
6 Wearelooking for start of the signature, the end of 6 So | think -- we are always looking to
7 thesignature, again how compact that signatureis. 7 makesurethat we aretaking everything into
8 Sowedefinitely takethat into account. 8 consideration and doing everything we can to qualify
9 And again, | takein my final review any 9 theballot.
10 handwriting that isput onto the envelopethat | can | 10 | wouldn't say that we lean towar ds being
11 takeinto consideration aswell. And sincel havethe |11 hard line or making surethat that signatureis
12 full history of their signatures, alot of those folks 12 exactly on, wedo not dothat. We'relooking, again,
13 arevoting every year absentee asthey becomeelderly | 13 as| mentioned, | takeinto consideration the
14 voters, so| can seetheprogression and, and identify |14 handwriting that isthere. I'm doing everything that
15 usually using thosetoolsthat | have at my -- 15 | can doin my power with my final review, knowing
16 availableto me. 16 that I'm thelast person that stopsthisindividual
17 Q. Thank you. That'svery helpful. 17 from havingtheir vote counted for an election, to
18 Just to kind of step back at sort of the 18 make surethat I'm giving them the benefit of the
19 10,000-foot level. Isit fair to say that it's not 19 doubt inidentifying who they are and sending that
20 aways clear whether asignatureisit amatch or not? 20 ballot forward to be counted. And that'swhy | take
21 A. Absolutely. 21 theresponsibility of making that call on every
22 Q. Okay. And I would just liketo, I'd like 22 ballot.
23 toreturn to this phrase that we have underlined on 23 So even after that second wave, if the
24 the screen right now, "reasonable question of fact.” 24 cureletter issent out, that ballot is still going to
25 Isit your understanding or practice that 25 becomingtome. And soif | verify that | seewhat |
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1 needto seethat that's a signature match, then the 1 thefinal review.
2 cureprocessis, isdoneand that ballot gets sent 2 Q. Isee
3 forward, it'smarked in the system to be voted. 3 Isit fair to say that the different, the
4 So | think that we do have an extreme 4 different people in your office, yourself included
5 effort herein Clark County, actually | would be 5 then, apply adifferent standard to what isa
6 comfortable saying trying to enfranchise the voter 6 reasonable question of fact as to whether a signature
7 with every step of the mail ballot processing. 7 onthe ballot, on the envel ope matches the voter's
8 Q. Thank you, Mr. Gloria. 8 signature?
9 Soisit fair to say then that, that you 9 A. I'msorry, |'m not clear on your question.
10 and your office apply the presumption in favor of 10 | don't know what you mean by a different standard.
11 finding that asignatureis amatch; isthat fair to 11 Q. Sorry. So--
12 say? 12 A. Obvioudy what we're doing, we still have
13 A. That'sfair to say. 13 to comply with the law.
14 Q. Andwhat isthat presumption based onin 14 Q. Of course, of course.
15 thelaw? 15 A. Again, our goal isalwaysto uphold the
16 A. Wdl,it'spretty much up tothe 16 integrity of the process.
17 discretion of the election employee on the signature 17 Q. Youindicated that so you have this
18 match. You'vereviewed the samedocumentsthat I'm | 18 presumption in favor of aballot. But given that fact
19 reviewing. It's, it'snot specific, and it'shard to 19 that the people before you in the ballot review
20 be specific without making it very difficult for an 20 process might apply less of a presumption in favor of
21 election department to processthese signatures. So 21 amatch, would that be fair to say?
22 otherwise, it would be difficult and we would have 22 A. You'reasking meto speak in generalities
23 threetimesthe number of rejected signaturesthat, 23 about avery large group of people, sir. | don't know
24 that we sent back. 24 that --
25 Sothelaw, | would haveto say, is maybe 25 Q. Sure
page 63 page 65
1 purposely vaguein allowing the election officialsthe 1 A. --1'm comfortable saying so.
2 freedom to make decisions. In respect to Clark 2 | think that we have a very conscientious
3 County, wework to enfranchisethevoter. | can't say 3 group of peopleand we're very fortunatein Clark
4 that'sthecasefor all election officials, but in 4 County that alot of those people that come back and
5 Clark County that's our goal. 5 dothat counting board work, they've been doing it for
6 Q. Thank you, Mr. Gloria. 6 years, sothey arevery familiar with the process.
7 Has the Secretary of State's office ever 7 But | don't think I'm comfortable making a
8 articulated guidance regarding that sort of 8 presumption astowhat -- in this past election, it
9 presumption that you apply in Clark County? 9 was 160 peoplethat wererunning that process. We
10 A. No. 10 giveavery stern talk to them leading into the
11 Q. Andyou said that you personaly, if | can 11 election and leading into their work, letting them
12 say, apply that presumption. Do you instruct your 12 know that the general publiciscounting on usto
13 dtaff and the counting board to also apply that 13 uphold theintegrity of the process. | think they
14 presumption? 14 takethat very serioudly.
15 A. Thecounting board, and | think the 15 Now, |'ve already mentioned we also make
16 counting board asfar asmy supervisorsand what they | 16 surethat we areworking to enfranchisevoters. And
17 communicate, they all know that I'm doing the final 17 with thework of AB345 and the cure process, | think
18 review. Soif nothing else, | think that takesthem 18 that we've put in avery good step to make surethat
19 off thehook somewhat in that they fedl like, hey, if 19 votershavethe opportunity to curethat signature.
20 I'm at all uncertain hereand | don't want to be 20 So | don't know that I'm comfortable
21 irresponsiblewith theintegrity of thisprocess, if | 21 making a general statement for that large a number of
22 reject it, | know theregistrar isthefinal review. 22 people. | can tell you that we arevery seriouswhen
23 So | think that makesit easier for them 23 wetrain them and we givethem several talks. And |
24 todotheir work and they arenot in doubt asto being 24 drop through that counting board work area on a
25 comfortable making those decisions knowing that | make | 25 regular basisand they seemy face. They'revery
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1 familiar with me. Sometimesthey stop meand ask mea| 1 We are going off the record.
2 question, I'm always happy to sit down and talk with 2 (Recessed from 9:16 a.m. to 9:27 am.)
3 them. 3 THE VIDEOGRAPHER: Thetimeis9:27 am.
4 Q. Thank you. 4 We are going back on the record.
5 | understand that you have avery large 5 BY MR.HAWLEY:
6 staff and that you certainly don't want to speak for 6 Q. Allright. Thank you, Mr. Gloria.
7 every individual. 7 I would like to now talk a bit about the
8 So instead, maybe let me ask about the 8 screening process. So you mentioned that your office
9 guidance that you provide to them. Y ou mentioned -- 9 uses both the signature matching machine aswell as
10 do you ever articulate that thereis a presumption in 10 individuals who conduct the screening. So we are
11 favor of enfranchising a voter and finding that a 11 going to go through both of those categories, but
12 signature matches? |sthat communicated to the staff 12 well start with your staff first.
13 who undertakes signature matching? 13 So when a staff member scans a mail ballot
14 A. 1,1 think that at some point it's made 14 into the voter registration system, what exactly do
15 pretty clear that wearetrying to enfranchisethe 15 they see? What happens?
16 voters, yes. My supervisors have the same attitude 16 A. Okay. Thestaff member doesn't actually
17 that | have asfar aswhat wearedoingtotry to 17 scanthatin.
18 qualify that voter. 18 Q. Okay.
19 Q. Okay. Andyou mentioned that that -- is 19 A. TheAugdgilissystem handlesthat. Sothe
20 it fair to say that you mentioned that that might not 20 Adgilistakesthat first passand it'sall electronic
21 be the same presumption that is applied in other 21 and using the bar codesthat we have that identify the
22 counties; isthat correct? 22 voter. It bringsthose up and sequencesthem for
23 A. | can't makeany type of statement related 23 review electronically.
24 totheother counties. | can only tell you what I'm 24 Sowhat happensiswhen it'sput in for
25 familiar with herein Clark County and the county that | 25 review isthey are cued and our staffersgo through
page 67 page 69
1 | represent. 1 individually and click on the next record. When that
2 Q. Thank you. That'swhat | was going to 2 record comes up, thesignatureistherealong with an
3 ask. 3 image of the ballot that was scanned with the
4 So you are not certain if in other 4 signatureon the bottom and they use that to review.
5 countiesthe clerks or registrars instruct their 5 Q. | see. Sothey don't physically have the,
6 employeesasyou doin Clark County? 6 theballot envelopein front of them?
7 A. No, | cannot say that | am. 7 A. Not anymore now that it's an automated
8 Q. Okay. Thank you. 8 Agilisprocess.
9 Can | just ask, isthis presumption that 9 Q. Okay.
10 you apply, do you know if that was the same 10 A. They can certainly get toit. If for some
11 presumption that your predecessor also applied during | 11 reason they arelooking at it and they makethe
12 the signature match process? 12 determination that, you know, | think | would like
13 A. 1,1 can't say. 13 rather seeit, then we've got them cataloged and they
14 Q. Okay. 14 can immediately find it and bring up the physical
15 A. Wenever had a conversation along those 15 ballot.
16 lines. 16 But aslong the image, which has been
17 Q. Okay. 17 pretty good -- of cour se the system isbrand-new so it
18 MR. HAWLEY: Okay. | think now might be |18 better be -- aslong asthey are comfortable looking
19 good timeto take alittle break and take a quick 19 at that image, then they usethat electronic image.
20 refresher. So how about we go off the record now and | 20 Q. Okay.
21 weadl reconvene a, say, 9:26, if that works. 21 MR. HAWLEY: Mr. Mortensen, could you
22 THE WITNESS: Soundsgood to us. 22 please pull up Tab R, asin Romeo, and mark it as
23 MR. HAWLEY: All right, great. Well see 23 [Exhibit 7.
24 you in about 10 minutes. Thank you, everyone. 24 (GloriaExhibit 7, marked for identification.)
25 THE VIDEOGRAPHER: Thetimeis9:16 am. |25 ///
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1 BY MR. HAWLEY: 1 theprocessfor review and what the staffer would need
2 Q. Mr. Gloria, do you recognize this 2 tochangeasfar asthe status of that ballot to RM
3 document? 3 for signature does not match.
4 A. Yeah,it lookslike VEMACStome. 4 Q. Andisthisstill the processthat your
5 Q. Okay. And canyou tell mewhat, what this 5 dtaff uses even with the Agilis machine?
6 documentis? 6 A. Yes Exceptit'sjust turned around now.
7 A. Canyou blow it up alittle bit? 7 They probably wouldn't be doing much of this exercise
8 Q. Certainly. Mr. Mortensenisa, isareal 8 tomark it asRM because the system would do that.
9 wizard with this program. So basically anything you 9 Onceaballot ismarked asvoted and the
10 ever need, hecan doit. 10 signature matches, nobody is making another
11 A. Okay. | can't quite seethe bottom of 11 determination asto whether or not that signature
12 that screen. But they arein themodule. Lookslike 12 matches. Thefirst timeit passes, it passes.
13 they arein the mail modulein VEMACS, and they have | 13 So the system doesit in an automated
14 got highlighted the code for voted. Sothey don't 14 fashion. What they would be doing that's different
15 mark theseindividually unless after review they are 15 from thescreenischangingtheRM toaV.
16 changingthe status. 16 Q. Right. Okay. | think I understand.
17 Now that they are scanned with the Agilis, 17 What | would like to know is, on the
18 theAgiliswill automatically link to this subset of 18 screen we have asignature. Isthat still an accurate
19 categoriesfor theballot and it will link it to that 19 representation of what one of your staff members who's
20 record. 20 conducting the signature match would see while they
21 Now, if they review, for instance, if it 21 are matching the signatures?
22 was-- let'ssee, whereisRM? RM, which you can see | 22 A. Itisexcept that it would be much bigger
23 is, let me see, signature does not match. Soin their 23 on the screen.
24 review if they makethe determination that, hey, this 24 Q. Okay.
25 iswrong, it does match, then they can gothroughand |25 A. Blown up larger than that.
page 71 page 73
1 they can changethe status of that ballot to voted and | 1 Q. Okay. Sol next wantto ask. Asyou can
2 putit on adifferent track to gointo a batch to see 2 see, thereisonly one signature on the screen right
3 thecounting board. 3 now. The second wave of review, after the machine,
4 Doesthat, doesthat sufficiently answer 4 those staff members, how many signatures do they have
5 your question? 5 accessto for matching purposes?
6 Q. ltis 6 A. That second check is till the latest
7 So you described this as being the VEMACS 7 signaturein the system. It would only be one.
8 system; isthat correct? 8 Q. Okay.
9 A. VEMACSisthevoter registration database | 9 A. Onceit'spassed that step, then our
10 system that we use from our vendor VOTEC. 10 research team hasaccessto all history of signatures
11 Q. Isthisstill the process that you use 11 if thereareother signaturesfrom past mail ballots
12 even though you have the Agilis machine? 12 or past documentsthat have been scanned into the
13 A. Wadll, keep in mind, thisisjust the data. 13 system.
14 Q. Okay. 14 Q. You mentioned the research team. Do they
15 A. SotheAgilismachinesortsthe ballots 15 undertake an additional signature match review?
16 and then matriculatesthat datainto VEMACS. 16 A. Certainly.
17 Q. Isee 17 Q. Okay.
18 MR. HAWLEY: Okay. Mr. Mortensen, could | 18 A. They arelooking at all the signatures.
19 you please put up page 3 and focuson step No. -- can | 19 And then in that processthey'll physically print out
20 you zoom inon step No. 7 and 8. 20 thoseimages and make that availableto the counting
21 Perfect. 21 board so that they can also seethem.
22 BY MR. HAWLEY: 22 Q. Soisitfair to say that the research
23 Q. SoMr. Gloria, can you explain to me 23 team conducts an additional, an additional wave of
24 what's happening in step 7 and 8 here? 24 signature review in between the first staffer and the
25 A. Yes. Itlookslikethey aredescribing 25 counting board?
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1 A. That'sthethird wave. Theresearch team 1 thefilelook different from each other?
2 ispart of thethird wave and then the counting board. | 2 A. Yes
3 Wearecalling about -- you're calling them waves. 3 Q. Okay. How so? Or what, what isyour
4 It'sfour different processes. 4 understanding of some of the causes that might lead to
5 Q. Okay. | apologize. 5 that?
6 But just soit'sclear in my head. So the 6 A. Wadll, again | mentioned that thereis some
7 first, thefirst processisthe Agilis machineitself. 7 third-party peoplewho are out in the field working.
8 The second process would be that first 8 Sometimesthey catch you off guard. Maybeyou didn't
9 staff member and potentially the staff supervisor 9 really want to stop and takethetimeto dothat, so
10 taking asecond look at the ballot. 10 your signatureisgoing to berushed.
11 The third process, the research team has 11 My nameis Joseph Paul Gloria. Sometimes
12 accessto the additional signatures and then they 12 | sign Joe Gloria. Sometimes| sign JP Gloria. A lot
13 provide those to the counting board for the next stage 13 of people makethose different variationsin the way
14 of thereview. 14 that they sign.
15 And then the fourth processis you 15 Q. Okay. Sowhen the, when the research team
16 yourself doing the final review. Does that sound 16 and counting board and then yourself have access to
17 right? 17 multiple signatures, do you use a particular signature
18 A. Yes 18 inthe group to match the signature on the mail ballot
19 Q. Okay. Thank you. 19 or do you use any signature in the file?
20 Okay. | would liketo talk about, so when 20 A. Anysignature. We'rejust looking for
21 theresearch team, you said they have access to, to 21 anything that helps usto match what we are seeing on
22 the other signatures on the file. How many signatures | 22 thereturn envelope.
23 areinavoter file? 23 Q. Okay. Sowould it befair to say that if,
24 A. That just dependson therecord. If they 24 say, there were adozen signatures in the voter's
25 havebeen registered for many yearsand they voted | 25 file, each of them having differences among each
page 75 page 77
1 absentee, changed their registration asfar aschange 1 other, aslong as one of those signatureisa
2 of address, change of party, something that would 2 reasonable match with the ballot envelope, would that
3 requireanother signature from them; or not 3 beasufficient match for your purposes?
4 necessarily require, but, say, they wer e shopping and 4 A. Yes, that isfair to say.
5 athird-party group was out there giving them the 5 Q. Okay.
6 opportunity to changetheir addressor changeaparty, | 6 THE VIDEOGRAPHER: Excuse me. May |
7 they would havefilled out another form which would 7 interject rea quick.
8 haveanother signature. Sothat'show we build a 8 Mr. Gloria, can you pull your camera down
9 history of signatures. 9 just alittle bit.
10 So thelength of timethat you are 10 THE WITNESS: Okay.
11 registered, however many timesyou have a transaction | 11 THE VIDEOGRAPHER: Thereyou go. Thank
12 with the election department, such asa returned 12 you very much.
13 absenteeballot or avoter registration form or an 13 BY MR. HAWLEY:
14 NVRA card that's sent out and sent back with your 14 Q. How old-- let me rephrase that.
15 signature. That's how we amassa bank of signatures | 15 If someone registered to votein the
16 from thevoter. 16 1970s, for example, isit possible that their, their
17 Q. Okay. Theword transaction there | think 17 signature would still beenin the, in the voter file?
18 ishelpful. Soisit fair to say that anytime a voter 18 A. Therewasapoint in timewhen we went
19 hasatransaction with your office that involves a 19 from manual filesto electronic. That wasin thelate
20 signature, that signature is captured and added to 20 '90s.
21 theirfile? 21 So obvioudly, recor dkeeping requirements
22 A. Thatisright on. 22 changed over theyears. At the point wherewe
23 Q. Okay, great. Thank you. 23 switched to an electronic registration system that we
24 In files that have multiple signatures, is 24 currently use, anything that we had on file was
25 it your experience that sometimes the signaturesin 25 scanned into the system. Soit's possible we could
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1 have, and I've seen them, voter registration forms 1 A. Yes
2 fromthe'60sor '70s. 2 Q. Okay. Areany of those voters absentee
3 Q. Okay. Thank you. 3 voters?
4 Does asignaturein avoter'sfile ever 4 A. | couldn't tell you with absolute
5 expire? Do you ever remove it from the file for age 5 certainly. But based on the number of votersthat we
6 or any other reason? 6 have and based on the fact that we sent everybody an
7 A. Noreasontodoso. Inthefuture, | 7 absenteeballot in the primary, yes.
8 would assumethey would only be -- if weever raninto| 8 Q. Okay. Let me phrase the question this
9 anissuewith memory capacity, but | don't think we 9 way.
10 will. That will never be an issuefor us. 10 Has it ever occurred that you have been
11 Q. Okay. Do voters use different source of 11 conducting a signature match for an absentee or other
12 writing implements when they provide the signatures 12 mail ballot and there has not been a signature on file
13 that you usein their files? 13 to match it with?
14 A. I'msorry, did you say " implements' ? 14 A. Vey, veryrarefor that to happen. But
15 Q. Yes I'msorry. Say apen versus a pencil 15 wearedealingin an electronic age, so yes, of
16 versus some other tool to actually make the signature? 16 course, we've had to deal with that.
17 A. Sure. 17 Q. Okay.
18 Q. Okay. Areany of the signatures 18 A. Beforethiscure, wewould have, we would
19 electronic signatures that the voter would have made 19 have contacted thevoter to try to correct that. You
20 on, on an electronic pad or a phone or something like 20 usually would catch that befor e the absentee ballot
21 that? 21 goesout, because that would bereviewed when we are
22 A. Our onlinevoter registration islinked to 22 running through the process of entering in the
23 theNevada DMV and they do provide an electronic | 23 information for the absentee request, but yes.
24 signaturetous. 24 Q. Okay. Thank you.
25 Q. Okay. Thank you. 25 All right. Now | would like to spend some
page 79 page 81
1 Isit your experience that signatures can 1 timetalking about the Agilis machine that you
2 vary based on the sort of implements that was used to 2 mentioned afew times. | understand that your office
3 make the signature? 3 worked with the Secretary of State to use CARE Act
4 A. Yes 4 fundsto help purchase that machine; is that correct?
5 Q. Isthat something that's taken into 5 A. Thatiscorrect.
6 account by you or others on your staff when you 6 Q. Okay. And when was that?
7 conduct signature matching? 7 A. That would have been in April for
8 A. Yes 8 implementation in May. It happened very quickly.
9 Q. Canyou describe how that, how that might 9 Q. Okay. Why did you decide to purchase the
10 betaken into consideration? 10 signature match machine?
11 A. Weéll, in the case where avoter only has 11 A. Automation is always the smoothest way to
12 that one signature, especially if it appearsto bea 12 processthingsin large quantities. We wanted to make
13 poor signature, we may even follow up with amailer | 13 surewhat we would have the capacity having made the
14 askingthem to give usanew signaturethat wecan |14 decisionin late March to go with an all-mail.
15 scan intothe system and get it to a 200 DPI level, 15 We werelooking for any tool that we could
16 dotsper inch, making it easier for ustoreproduce |16 utilizeto ensurethat we'd be ableto support the
17 thesignature and also haveit reviewed now by the |17 election. And that Agilis machine was definitely a
18 Adgilis. 18 positive thing for us.
19 But in the case where there are multiple 19 Q. |Isee
20 signatures, then we would rely on the other onesthat | 20 The decision to, to hold a primarily
21 wereof ahigher quality. So, yeah, wetakethat into |21 by-mail primary, that was a, that was a factor into
22 consideration. 22 your decision to acquire the signature match machine?
23 Q. Okay. Toyour knowledge, are there any 23 A. Ahugefactor. It would not have occurred
24 votersin your system that do not have a signature on 24 had that not happened.
25 file? 25 Q. Okay, thank you.
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1 And you said that it was implemented in 1 A. Yes, sir.

2 May. Do you happen to remember the specific date that | 2 Q. Didyou review this document before it was

3 the machine was up and running and used for, for 3 sent to the plaintiffsin this case?

4 signature matching? 4 A. Yes

5 A. No, | donot. But | can get you that 5 Q. Didyou review this document in

6 information if you would likeit. 6 preparation for today's deposition?

7 Q. Okay. 7 A. Yes

8 A. Would you like meto get that to you? 8 Q. Okay. Excellent.

9 Q. Oh, yes, thank you. 9 I'm hoping that we can just kind of go

10 So | would like to know alittle bit more 10 through some of the pointsin here just to make sure

11 about how the machine works. So you said it's the 11 we understand how the signature machine works.

12 Agilis machine; isthat correct? 12 MR. HAWLEY: So, Mr. Mortensen, could you

13 A. Thatiscorrect. It'sspelled 13 please zoom in on the answer to question No. 4. And |

14 A-g-i-l-i-s. 14 think it might go over two pages.

15 Q. Andit's produced by Runmark, you said? 15 Excellent. Thank you, Mr. Mortensen.

16 A. It'ssold by Runbeck. | don't believe 16 BY MR. HAWLEY:

17 that they manufacture the machine. 17 Q. Mr. Gloria, would you please read through

18 Q. |l understand. So Agilis manufactures the 18 your response to question No. 4, and when you're ready

19 machine and you purchased it from a, fromavendor? |19 to talk about it, just let me know.

20 A. Correct. 20 A. Not aloud, just to myself, correct?

21 Q. Okay. Doyou know what software your 21 Q. Sure. That would befine.

22 Agilis machine runs? 22 A. (Deponent complies.)

23 A. I'msorry, | donot havethat information 23 Okay, | believe l'm ready.

24 in my head. But wedid send documentation over to | 24 Q. Okay. Soif you will indulge me, we will

25 you -- 25 just kind of go line by line and just to make sure
page 83 page 85

1 Q. Okay. 1 that we have acommon understanding of what the

2 A, - onthesoftwarein the machine. 2 different provisions mean.

3 Q. Okay. Isitfair to say that it -- did 3 So let's start with the first line. It

4 the machine come with software preprogrammed into it? 4 says.

5 A. Certainly. That'stheonly way that it 5 "Signature verification functionality

6 functions. 6 asit relates to the sorter is based on

7 Q. Okay. Andjustin casewe were unclear 7 capturing the signature on the outer envelope

8 before, I'm sorry, | dove right into these questions. 8 with a high-speed camera as the in-bound vote

9 Butif you could send us the information about when 9 by mail envelopes are fed through the

10 you, what day you started implementing the machine, 10 sorter."

11 that would be very helpful. I'm not sure, | might 11 So in your words, what does that mean

12 have missed that. 12 exactly?

13 A. Let memakesurethat we'reclear. You 13 A. Webatch these envelopes and they're -- |

14 want to know when we received the machineor wheniit | 14 don't know if you've been to a post office, but it's

15 wasactually put into use? 15 very similar to one of those machines.

16 Q. Whenitwasput into use. 16 Q. Okay.

17 A. Okay. 17 A. It'skind of fun towatch. | believe we

18 Q. Okay. Thank you. 18 can put morethan 300 envelopesin the slot at one

19 MR. HAWLEY: Okay. Mr. Mortensen, could 19 timeand it sweepsthose through with a spring and

20 you please pull up Tab S, asin Sierra, and mark it as 20 readsthem through and scansthem.

21 Exhibit 8 21 Q. Whenyou say scanit, it uses a high-speed

22  (GloriaExhibit 8, marked for identification.) 22 camera?

23 BY MR.HAWLEY: 23 A. Thatiscorrect.

24 Q. Okay. Mr. Gloria, do you recognize this 24 Q. Okay. Great.

25 document? 25 All right. The next step, it says:
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page 86
"Automatic signature verification
software provides the county with the
opportunity to set athreshold for comparing
the captured signature automatically against
the most recent signature captured in the
voter registration base."
So can you explain what that means?
A. Wadl, I havetotel you that I'm not a

know. The ASR --

Q. That would be just fine.

A. Okay. ASR softwareisbased on an
algorithm that's used commonly in the banking
institution, I'm told, that measuresthe variance of
the signatureleft toright, top to bottom, swing,
direction, things of that nature. It goesinto a
great deal of computer detail on that.

We can set athreshold then asit's
explained to me. Aswe continueto usethe system,
that threshold will be able to set -- it runsfrom
zero to 100.

The manufacturer generally recommendsthat
you start that threshold at 50, which meansthat the
softwar e has to qualify that signature at 50 per cent
of the algorithmsthat are used in the software to
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Q. Threshold. Okay.
And you say you started at 50 percent. Is
that when you actually started processing ballots or
did you start by, say, testing the machine?
A. No, it'swhen he started testing, we start
at 100 percent. That, that givesyou a baseline for
your system and the quality of what you currently have
in your database. Obviously we swung it down and we
ended up starting off at the manufacturer's suggested
50 per cent, but then later we dropped that to 40.
Q. Sowhen you say dropped that to 40, so as
aresult, the machine -- let me just, let mejust try
to, try to rephrase this.

So the machine will accept, will accept a
signature as long as it meets a 40 percent, 40 percent
match based on its algorithms?

A. You hititright on the head.
Q. Okay. Excellent.

And does that 40 percent correspond to a

certain rate of rejected ballots?

A. No, not necessarily. 40 percent will --
aswe wer e getting ready to implement use of the
system, we made a gauge based on manual checks of the
signaturesthat the system was approving. And based
on my permanent staff and my review, we felt
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qualify that signature.

As| wastrying to mention earlier, the
longer we have the system, the more good signatures we
will get in the system, because it hasto be a 200 DPI
quality signature, dots per inch. If not, then it
doesn't even make an attempt to match that signature.

Soin actuality, we started at the
50 percent threshold and actually moved it down,
because we wer e getting too many rejects on our
system.

Asthe system continuesto be used and our
quality of the signatur e improves, and we can get the
DMV onboard with possibly getting equipment in their
officesto get a 200 DPI signature, then we can
increase that threshold. But for right now, weare
running it at about 40 percent, | believe.

Q. Okay. A few, afew follow-ups based on
what you just said, Mr. Gloria

Thefirst is, so essentially, you can --
to put it in another way, you set the sensitive of the
machine. And it will, it will alter itsrate of
rejection based on what that level is set at. |Isthat
more or less correct?

A. | would agreewith that. They call it the
threshold.
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comfortable at the 40 percent level that what the e
system was approving, we would live with. That we
wer e comfortable saying, yes, thisisa signature
match.

Q. Sothelower the number, asyou go from
5010 40, and if you went lower, that |eads to alower
rate of rejected ballots?

A. That leadsto alower requirement for
match on the algorithm.

Q. Okay. Andasaresult, more ballotswill
be accepted by the machine?

A. 1don't know if that'san accurate
Statement.

Q. Okay. Okay. Butit'salower threshold
the signature has to satisfy?

A. Thereareother variablesthat you haveto
takeinto consideration and it's very complicated when
you start talking about the algorithm. 1'm not

qualified to have that conver sation.
Q. Noraml.
A. I'lljust tell you that we were -- weran

tests on the system prior to putting it into use and
the signaturesthat were kicked out at the 40 percent
level, we wereall in agreement that we were
comfortable saying these are matches.
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1 Now, | can't tell you that meansit wasa 1 won't match, because we can't -- it's not clear enough

2 lesser amount or more of an amount, | can't makethat | 2 for the system toidentify the actual signature from

3 generality. 3 theshading that'sbehind it. But, yes.

4 Q. Okay. Sojust, just to confirm, so when 4 Q. Okay. When you say the signature won't

5 you were running the machine at 50 percent, it was -- 5 match, do you mean that the machine won't use that

6 you and your staff concluded that it was rejecting too 6 example signature or that it will reject a signature

7 many ballots that you and your staff felt were, were 7 because of that background?

8 clear matches? 8 A. Itwon't usethat. Theonly advantage

9 A. Yes 9 that we havethereisthosearevery old

10 Q. And so then you lowered the sensitivity to 10 registrations. So we usually have a more current

11 40 percent so that it wouldn't be as sensitive and it 11 registration or signaturein the system. That did --

12 wouldn't reject quite as many ballots that you felt 12 that only caused an issuefor uson avery, very small

13 were, were good matches? 13 percentage, because we didn't have high enough quality

14 A. | think I can deep with that answer, yes. 14 signature.

15 Q. Okay. If itworksforyou, it worksfor 15 Q. Okay. Thank you.

16 me. Thank you. 16 Moving on.

17 Did you consider going lower than 17 "When signatures have a clean

18 40 percent at any time? 18 background and are over 200 DPI, counties

19 A. No. No, sir. Oncewe, oncewe all 19 have seen machine consistent -- have seen

20 agreed, we stopped. 20 matching consistently between 30 percent and

21 Q. Okay. All right. And there was one more, 21 70 percent using Runbeck's automatic

22 onemore point. So you said that you were going to 22 signature recognition software."

23 try to ensure that you have a sufficiently high 23 Can you explain what that means to me?

24 quality signature for each voter for the machineto 24 A. Yeah, that -- | think | would havetobea

25 use. But that would -- it would still be the case 25 salesman toreally stand behind that. That'sreally
page 91 page 93

1 that the, that the machine would only look at the 1 thepitch from thevendor, | think. Wedon't have any

2 latest signature, correct? 2 datato say that'saccurateor not.

3 A. It'sonly going tolook at thelatest one. 3 After this election we can look back and

4 Wewould haveto get an upgradeto the systemin order | 4 see how many ballots wererun through the system and

5 for it tolook at more. Work with our registration 5 how many were passed on thefirst, first pass. But

6 databasevendor. And asthe system ages, wewill have | 6 that -- that'swhat the vendor claimsis30to

7 morequalified signatur es because the ballots coming 7 70 percent. I'm surewe aresomewherein there,

8 back arebeing recorded at 200 DPI. Sowewill havea | 8 betweenthe30to 70. But | don't, | don't have

9 200 DPI quality image saved in the system that wecan | 9 confidence enough to say that that'strue or not.

10 compareagainst. 10 Q. Okay, thank you.

11 Q. Okay. Thank you. 11 Skipping to the next, the bullet point at

12 So the next line, and we were just 12 the bottom. It says:

13 touching on this, so: 13 "There is no calibration for the

14 "Successful matches for signatures 14 system since the signature match is based on

15 when using this software is based on the dots 15 a software algorithm.”

16 per inch of the signature image and how clean 16 What exactly does that mean?

17 the background is for the signature.” 17 A. It'sa, it'sacamera, digital camera. So

18 So, essentially, that referred to the 18 you don't calibratethat camera. They run it, and if

19 quality of the signature that it uses to match, 19 it'scapturing signatures, then it's good to go.

20 correct? 20 Wehave a spare part in-house. Soif that

21 A. Thatiscorrect. Andtherearealot of 21 camera goesdown, wewould be ableto replaceit and

22 factorsthat it takesinto account. Alsothe--in 22 get the system back up and running.

23 thebackground, | have noidea why they did this, but | 23 But thereisno calibrating software. The

24 theold registration form had like a grayed area 24 softwareiswhat it is. And it'sbasing all of its

25 behind thesignature. Thosearehorrible. Those 25 determinationson the algorithmsthat arein the
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1 software. Soaslongasthat digital camerais 1 would have concluded? If that makes sense.
2 properly shooting and they didn't have a calibration 2 A. I'm going to haveto get back to you,
3 for it, it'seither workingor it'snot, and weare 3 becausel don't think I'm -- I'm not qualified to make
4 prepared toreplaceit very quickly if it goes down. 4 that statement. I'll get with the vendor and I'll get
5 Q. | understand. 5 that information to you and see what they were, they
6 But you can, you can calibrate the machine 6 weregetting at with that statement.
7 tothe extent that you can change that threshold that 7 Q. That would beterrific. Thank you,
8 wetalked about earlier? 8 Mr. Gloria
9 A. That'snot acalibration to the system. 9 Okay. Thank you for your indulgence going
10 Q. Okay. Okay. 10 through that document. We are going to look at
11 A. I'man old technician, so | wouldn't call 11 something else now, | just have afew more questions
12 that acalibration. That's, that's a subjective 12 on.
13 decision that's made on the part of every jurisdiction |13 MR. HAWLEY: So, Mr. Mortensen, can we
14 tochangethat threshold. That'snot calibratingthe |14 pull up Tab G, asin Gulf, and mark that as|Exhibit
15 system and making any determination on whether it's| 15 No. 9.
16 working accurately or not working. 16  (GlorialExhibit 9, marked for identification.)
17 Q. Understood. Thank you. Thank you very 17 BY MR. HAWLEY:
18 much, Mr. Gloria 18 Q. Okay, Mr. Gloria, do you recognize this
19 One moment, please. 19 document?
20 S0 just -- you'd mentioned that, that you 20 A. Yes, | do. Thiswasadescription that
21 might take some issue with, with that 30 to, 30 to 21 was provided to us by the vendor.
22 70 percent range that was kind of presented. | just 22 Q. Okay. And did you produce this document
23 want to understand what you understand that term to 23 toplaintiffsin response to an open records request?
24 mean. 24 A. Wedid.
25 So when a county has seen matching 25 Q. Okay. We have more or less been over
page 95 page 97
1 consistently between 30 and 70 percent, do you 1 this, but | want to confirm.
2 understand that as meaning, as meaning that between 2 Inthe, at theend --
3 30 and 70 percent of, of ballots would be matched 3 MR. HAWLEY: Canyou, please, actualy,
4 correctly by the machine? Isthat how you interpret 4 Mr. Mortensen, zoom in on the first paragraph. And
5 that figure? Or doesit refer to the rate of approval 5 highlight the text beginning with "Default values can
6 or rejection of the ballots? 6 beadjusted.”
7  A. |thinkinyour question, those areonein 7 BY MR.HAWLEY:
8 thesame. 8 Q. Okay. Thetext says.
9 But it'smy -- it would, it would be my 9 "The software uses a threshold setting
10 opinion that 30to 70 percent isa number that they | 10 to specify the recognition threshold for
11 aretryingtosell. That that'show many areusually | 11 acceptance.”
12 successful passed through the system according tothe | 12 Does that refer to the threshold process
13 number of ballotsthat arerun through. Which again | 13 that we just discussed?
14 isanumber that it depends on how, how good those | 14 A. | bdieve so.
15 signatures come back from thevoters. Soit's 15 Q. Okay. One moment, please, Mr. Gloria.
16 relative. 16 It indicates that:
17 Q. Okay. Okay. 17 "If the threshold is set to 80, the
18 A. I'mnot standing behind that number. 18 recognition confidence value for an answer
19 Q. Okay, that'sfine. That'sfine. 19 must be 81 or greater for the answer to be
20 A. That's, that'sfrom thevendor. Maybel 20 accepted.”
21 should not have put that in there. 21 That's consistent with sort of the
22 Q. Andwhen you say, "successfully passed 22 conversation that we were just having about setting
23 through the machine," just to confirm, doesthat mean | 23 the algorithm rate; isthat correct?
24 asignature is determined to be a match or that the 24 A. | beieveso.
25 machine accomplishes what a person doing the match 25 Q. Okay. Okay.
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1 MR. HAWLEY: Okay. All right. We can 1 senior voters or voters with disabilities?

2 take, take Exhibit 9 down, Mr. Mortensen. 2 A. Wehaven't run any data along those lines
3 BY MR.HAWLEY: 3 yet.

4 Q. Just afew more questions, Mr. Gloria. 4 Q. Okay. Attheend of the day, do you

5 Y ou mentioned that you had set, you 5 believe that the signature verification machineis

6 originaly set thevalue at -- that threshold at 50 as 6 more or less accurate than a staff member who would be
7 you started processing ballots during the June primary | 7 performing the same match?

8 and ultimately changed it to 40, correct? 8 A. | would say it'smoreefficient. That

9 A. That'swhat we set it when we began 9 doesnot answer your question.
10 testing. | believethat we had it set at 40 when we | 10 Q. Fair enough.
11 began processing. 11 Do you have any sense of whether or not it
12 Q. Thank you. Okay. 12 ismore, more accurate than a, than a staff member?
13 And once you started processing the 13 A. | donot.

14 ballots, did you change that threshold rate at any 14 Q. Okay. Do you have any indication of

15 time? 15 whether the ballot rejection rate increased or

16 A. Not that I'm aware of. 16 decreased after your office started using the machine?
17 Q. Okay. Sobased onthis, this election 17 A. No, | donot. Wehaven't run any data on
18 that you've, you've used the machine, are you 18 themachine. Those areall thingsthat we definitely
19 satisfied with its results? 19 would beinterested in after the cycle when we can
20 A. Yes 20 catch our breath.

21 Q. Doyou fed that the, that the signature 21 Q. Okay. Fair enough.

22 matching machine is accurate? 22 Just to confirm, had you started

23 A. Yes 23 processing signatures on absentee and mail ballot

24 Q. Andisthat, isthat, isthat based on 24 before the machine started scanning the ballots?

25 just your experience with the machine or isthat based | 25 A. Yes

page 99 page 101

1 onanything else? 1 Q. Okay. Soit'sfair to say that during the

2 A. I'veonly got one election under my belt, 2 June primary, some ballots, some absentee and mail-in
3 sir,sol don't know if I can bank on that. 3 ballotswere processed using the machine and others

4 Q. Fair enough. 4 werenot?

5 A. Thefact that wetested it beforehand and 5 A. Yes

6 wewereall very confident that at the 40 percent 6 Q. Okay. Thank you.

7 threshold it was passing through ballotsthat wewere | 7 Just a couple more questions about the

8 comfortable standing behind asfar asthe decision it 8 machine and then we will take alittle break.

9 wasmaking on the match. 9 So anytime, anytime that -- anytime that a

10 Q. Okay. Doyou fedl that the machine was 10 dtaff -- now that you are using the machine, anytime a
11 accurate in evaluating signatures from votersfor whom | 11 staffer conducts a second round of review, it would

12 English might not be their first language? 12 only be because the machine hasfirst rejected the

13 A. | cannot answer that. | wouldn't have 13 signature; isthat correct?

14 any -- | wouldn't have any information to justify a 14 A. Yes, sir. Once, asl mentioned earlier,

15 response. 15 onceasignatureis, isapproved asa match, it

16 Q. Okay. What about for, for younger voters? 16 doesn't get looked at again.

17 Do you fed the machine was, was accurate in matching | 17 Q. Okay. And then anytime the counting

18 signatures from younger voters? 18 board, for example, looks at a signature, it will be

19 A. You know, these are inter esting questions. 19 because both the machine and the first wave of

20 Wemight want to look at that kind of thing after the |20 reviewersdetermined it was not a match, correct?

21 election. Wearestill underwater in election 21 A. Thatiscorrect. Theonly continued

22 support, so we haven't really had a chanceto besmart | 22 review would occur on arejected signature. Anything
23 with anything on data. Wehaven't looked at anything | 23 that isgood, at that point it's put into a batch to

24 alongthoselines. 24 besent to the counting board for counting.

25 Q. Okay. Sothe same would betruefor, say, 25 Q. Thank you.
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1 So my question is, are you concerned that 1 match process. So would you please let me know for
2 either the counting board or that first individual 2 each one whether your office employs these safeguards.
3 might be biased by the conclusions of the machineor | 3 Okay?
4 thereviewersbeforeit? 4 A. Okay.
5 A. | amnot. 5 Q. Okay. Do you screen staff who conduct
6 Q. Okay. Do you have any indication that 6 signature matching for visual impairments?
7 your staff ismore likely to find a mismatch of a 7 A. No
8 signature because of the machine first rejected it? 8 Q. Okay. Do you screen signature matchers
9 A. Onemoretime, please. Repeat that. 9 for their ability to accurately match signatures?
10 Q. Certainly. 10 A. Wedonot screen them. We provide them
11 Do you fedl that your staff is more likely 11 with abriefing.
12 tofind asignature mismatch if the ballot signature |12~ Q. Okay. And we will talk more about that in
13 hasfirst been rejected by the machine? 13 just aminute. But first, are signature matchers
14 A. No. 14 assessed on their performance once signature matching
15 Q. Okay. Doyou planto utilize the 15 has started?
16 signature verification machine in the November 16 A. Wecantrack dataontherate of rejection
17 election? 17 by aparticular group aslong asthey are signed into
18 A. Absolutely. 18 thesystem.
19 Q. Okay. Doyou plan to use the same 19 Arethey reviewed? | know that when we
20 threshold level of 40 as you did during the November | 20 start thework that we do keep an eye on the workers.
21 (sic) election? 21 And oncethey've proven that they seem to be working
22 A. Atthispointintime, | would say yes. 22 at an acceptablerate and within what we consider
23 Q. Canyouimagine why you might changethat | 23 normal, then | don't believe we do it after that.
24 number? 24 Q. Okay. Do you or any of your supervisors
25 A. Waédl, perhapsif we can sweep somemore |25 ever remove staffers from signature matching?
page 103 page 105
1 signaturesthat werejust scanned in theprimaryinto | 1 A. Oh, sure. A staffer can be removed for
2 the system, we might be ableto changeit. But I, | 2 all kindsof thingsin the Election Department.
3 don't anticipate that happening. My programmersare| 3 Q. Sure. | guess more specifically, are they
4 busy just dealing with getting the election set up. 4 ever removed from that position because of their
5 Q. Sure 5 performance signature matching?
6 To your knowledge, do any other counties 6 A. I'msurethat they have.
7 in Nevada use signature matching machines? 7 Q. Okay.
8 A. Tomy knowledge, no. 8 A. And, again, just to emphasize, we have
9 MR. HAWLEY: Okay. All right. Thank you 9 hundreds of peoplethat do this. Sometimesthey don't
10 very much, Mr. Gloria 10 work out in oneway or another.
11 Let'sjust take aquick five-minute break, 11 Q. Okay, thank you.
12 if that would be all right, just to catch our breath. 12 Does your office have lighting equipment
13 Could we, could we al return at 10:15 if that works. 13 availableto signature matchers while they are
14 THE WITNESS: Wewill be back. 14 conducting this process?
15 MR. HAWLEY: Thank you, Mr. Gloria. 15 A. Didyou say light?
16 THE VIDEOGRAPHER: Thetimeis10:10am. |16 Q. I'msorry, lighting equipment, yes.
17 Weare going off the record. 17 A. Yes. Everythingisproperly lit in all of
18 (Recessed from 10:10 am. to 10:16 am.) 18 our work areas.
19 THE VIDEOGRAPHER: Thetimeis10:16 am. |19 Q. Okay. And doesyour office provide
20 We are going back on the record. 20 magnification equipment for signature matchers?
21 BY MR.HAWLEY: 21 A. For thosewhorequest it. | actually use
22 Q. Okay, Mr. Gloria, continuing on with the 22 amagnifying glassright on my desk with alight.
23 signature matching. 23 Q. Do, doyou find that other staffers use
24 I'm going to run through some potential 24 the magnification equipment that you offer?
25 safeguards that can be used as part of the signature 25 A. Wehave some people. Some actually bring
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1 intheir own. 1 (GlorialExhibit 10, marked for identification.)
2 Q. Excelent. Thank you. 2 BY MR. HAWLEY:
3 Now, you had mentioned the training, | 3 Q. Mr. Gloria, do you recognize this
4 would liketo talk about that alittle more. Can you 4 document?
5 describe the guidance or training that you provide to 5 A. That'san award winner right there, that
6 stafferswho conduct signature matching? 6 "Don't LoseYour Voice."
7 A. Asl| mentioned, we have a professional 7 Q. Excdlent.
8 forensic signature examiner who comesin totrain our | 8 Did you produce this guide to the
9 permanent staff. That servesasafoundation for what | 9 plaintiffs during thislitigation?
10 our staff trainsthose folks who are going to be 10 A. Yes wedid.
11 reviewing signatures. 11 Q. Okay.
12 With the temporary staff, we go through 12 MR. HAWLEY: Excdlent. Thank you,
13 thebasics, spacing, swing, line placement, just the 13 Mr. Mortensen.
14 basicswith, with our temporary folks. 14 BY MR. HAWLEY:
15 But bottom line, if it doesn't look like 15 Q. Arethesethe written instructions that
16 it matchestoyou, regject it, because there are other 16 you had just mentioned that are provided to signature
17 levelsof review. 17 matchers?
18 Q. Okay. Isitfair to say that every 18 A. Wehaveseveral documents. | would
19 saffer who conducts signature matching experiences 19 appreciateit if you could scroll through it.
20 thistraining? 20 Q. Sure
21 A. Yes,itis, absolutely. 21 MR. HAWLEY: Yes. Couldwe, could we just
22 Q. Dothey gothrough it once every election 22 scroll through the first couple of dlides.
23 cycle? 23 THE WITNESS:. Oh, thisisactually the
24 A. Every dection cycle before we start the 24 Power Point.
25 process, yes, we provide that training. 25 /Il
page 107 page 109
1 Q. Okay. 1 BY MR.HAWLEY:
2 A. I'msorry. Just toclarify, areyou 2 Q. Yes, | think it isaPowerPoint.
3 talking about the, the forensic expert that comesto 3 A. Yes Yes Thisiswhat we use.
4 train my permanent staff or the onethat we giveto 4 Q. Okay. Aresignature matchers given any
5 each employee asthey comein that'smoreof abrief? | 5 other materialsin addition to this PowerPoint?
6 Q. | wasreferringtothelatter. But let's 6 A. They doreceive hard copies, yes, that
7 talk about the former. How often does your, your 7 they can review.
8 supervisory staff have these trainings with the 8 Q. Okay. But arethey -- do they receive any
9 forensic expert? 9 other PowerPoints or any other materials other than
10 A. It'snot just the supervisors, all 10 like ahard copy of this PowerPoint?
11 permanent staffersare put through that training once | 11 A. They alsoreceive a packet of the
12 ayear. 12 documentsthat we useto attach to any of the ballots
13 Q. Okay. 13 that arereviewed and rejected.
14 A. Wewill betaking part in that next month, 14 Q. Okay. If those documents have not been
15 in August. 15 produced to plaintiffs yet during this litigation,
16 Q. Okay. Excellent. Thank you very much. 16 would your office be willing to produce those?
17 When, when your permanent staff conducts 17 A. Absolutely. | think wehave. | sawitin
18 the briefing, we will call it, for the signature 18 thedocuments| reviewed.
19 matchers, so what occurs every election cycle, do they 19 Q. Okay. Soto your knowledge, signature
20 provide any written materials or guidance to the 20 matchers don't receive any documents that haven't been
21 signature matcher? 21 produced over the course of thislitigation; is that
22 A. Yes 22 fair?
23 Q. Okay. 23 A. Yes, dr.
24 MR. HAWLEY: Mr. Mortensen, can you please | 24 Q. Okay. Thank you.
25 pull Tab H, asin Hotel, and mark it as Exhibit 10. 25 When, when your staff conducts signature
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1 matching, you said that they have -- they are given a 1 wifesign each other's ballots that their ballots are
2 hard copy. Do they havethat hard copy available to 2 automatically accepted even though the signature does
3 them while they are going through the process? 3 not match?
4 A. Wecertainly don't deter them from doing 4 A. Wadl, thesignature doesn't match for the,
5 so. 5 for thereturn envelope. However, we havetofind a
6 Q. Okay. Fair enough. 6 match of somehow or find somebody at that residence
7 How long has your office been using these 7 that, that we can match a signature against. Weare
8 instructions? 8 dtill going to match that signature. Wejust fully
9 A. For at least the past two election cycles. 9 realized that they made an honest mistake and signed
10 Q. Okay. 10 thereturn envelopefor somebody else who received a
11 A. Wereview after every election. Wetry to 11 ballot in their household.
12 makethingsbetter. | believeit's the same stuff we 12 Q. Sothebasisfor that judgment isthe fact
13 used in 2018. 13 that they share the same address?
14 Q. Okay. Sothese are the instructions that 14 A. Yes
15 were used this past June for the primary election? 15 Q. Isthat how asignature matcher would know
16 A. Correct. 16 that this exception might apply?
17 Q. And arethese the instructions that you 17 A. Yes
18 planto use during the November election? 18 Q. Okay.
19 A. Asl said, wereview after every election. 19 A. They may not see both of the envelopes at
20 | havenot asked Kathy if she's made any updates. But | 20 thesametime. Thisis, thisiscaught at thereview
21 asfar as| know, we will be using this samething. 21 level once we get to theresearch team.
22 Q. Okay, very good. Thank you. 22 Q. Isee
23 Do you verify that each signature matcher 23 A. Thisisnot uncommon.
24 hasreviewed these instructions? 24 Q. Okay. What happensif, say, the husband
25 A. Yes 25 and the wife just completed and mailed their ballots
page 111 page 113
1 Q. How do you do that? 1 at different times, isit possible that your office
2 A. Inthemeeting when they signin. 2 would not receive them in the same batch?
3 Q. Great. 3 A. Yes
4 And do signature matchers have an 4 Q. Butareyou -- isthe research team till
5 opportunity to ask you or your staff questions about 5 ableto, say, associate the two ballots based on the
6 theseinstructions? 6 common address even if they are not processed at the
7 A. Not just during thetraining but while 7 sametime?
8 they aredoing the work. 8 A. What stands out with thisballot isthat
9 Q. Okay. Isitfair to say that thereis 9 thenameon thereturn doesnot match the signature
10 aways someone on your staff in a supervisory role 10 pretty clearly.
11 that signature matchers can ask questions to during 11 Q. Right.
12 the process? 12 A. Sotheresearch team islooking for that
13 A. Always. 13 typeof issue.
14 Q. Okay, thank you. 14 Q. Okay. Okay. Doesthissame exception
15 MR. HAWLEY: Okay. Mr. Mortensen, canyou | 15 apply to other individuals who share the same
16 please scroll down to page 26. 16 household?
17 BY MR. HAWLEY: 17 A. ltcan.
18 Q. Mr. Gloria, do signature matchers apply 18 Q. Okay. So even though the exception only
19 this exception when they are conducting signature 19 specifically mentions spouses, could the exception
20 matching? 20 apply to unmarried domestic partners, for example?
21 A. Oh,yes. | should havelooked at the top. 21 A. Itcan.
22 Yes. 22 Q. Orsblings?
23 Q. Okay, great. 23 A. Aslongasthey areat the same address,
24 And just to clarify what this slide 24 thenit can.
25 represents. Does this mean that when a husband and 25 Q. Okay. What about roommates who share the
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1 same address unrelated? 1 In addition to you, what oversight is
2 A. | would haveto check. | don't know if 2 provided to staffers and other people who are
3 that'sascenariowe'verun into. 3 conducting signature matching?
4 Q. Okay. Isityour understanding that this 4 A. Other than the briefing and the monitoring
5 exceptionis supported by the ballot -- by the 5 by supervisorsin all of thework areas?
6 signature matching statutes? 6 Q. Yes. Isthere anything else that we
7 A. No. 7 haven't covered?
8 Q. Okay. Why not? 8 A. No.
9 A. | guess, | guess| would havetogodoa 9 Q. Okay. Doesyour office have guidelines on
10 rereview tomakesure. Weare still trying to match 10 how long each signature match should take?
11 that signatureagainst thevoter. Sol retract that 11 A. No.
12 statement. Yes. Infact, wearestill verifying if 12 Q. Doyou have any sense of on average how --
13 that signature matchesfor the correct person. Weare| 13 knowing that you have alot of people doing it, do you
14 just not making subjective decisions. We still match | 14  have any sense of how long the average, the average
15 that signature against that person. Therehastobea |15 signature match takes place?
16 pair in that residential household that matchesthat 16 A. Wadl, | know that a batch, it's not
17 information. So| retract that, my first statement. 17 unusual or we hopethat they will be ableto processa
18 Yes, it does. 18 batch of 200 between each break session. So 200
19 Q. Okay. Thank you, Mr. Gloria. 19 should usually be completed from an 8:00 to 10:00,
20 MR. HAWLEY: Mr. Mortensen, we can take 20 break, from 10:15to 12:00, we expect that another
21 down|Exhibit 10, 21 batch should be processed. So | guess 200 every two
22 BY MR.HAWLEY: 22 hours.
23 Q. Butjust quickly, Mr. Gloria, | believe 23 Q. Okay.
24 when you said when you reviewed these instructions, 24 A. Ifit'snot reaching that, then we would
25 someone named Kathy will help with the instruction 25 bemonitoring them closely.
page 115 page 117
1 review process; isthat correct? 1 Q. Okay. Soaswe discussed afew times, you
2 A. She, she'smy registration supervisor. 2 personally review each signature beforeit is
3 Shecreatesthe Power Paint. 3 ultimately rejected, correct?
4 Q. I'msorry, | waswondering if | could get 4 A. That'scorrect.
5 her name. You said sheistheregistration 5 Q. Do you have asense of what percentage of
6 supervisor? 6 those signaturesthat you receive for the final
7 A. Kathy Smith. 7 determination are ultimately rejected?
8 Q. Okay, thank you. 8 A. 70to 75 percent.
9 Okay. So your office has sent -- when 9 Q. Okay. Andjustthisisalittle bit of
10 we-- we understand that your office hassent agroup | 10 review, but you mentioned that you consider various
11 of permanent employeesto do training with asignature| 11 criteriaas you review a signature, including the age
12 expertin Arizona. Isthat the forensic training that 12 of the voter, the age of the voter's signature, and
13 you mentioned earlier? 13 other criteria, correct?
14 A. Yes. Andwedo not send them to Arizona. |14 A. Yes
15 Shecomeshere. And inthiscasethisyear, it will 15 Q. Arethese criteriacommunicated to your
16 beavisual training duetothe COVID. 16 staff and to the counting board during the training
17 Q. Okay. Andthat isconducted once every 17 processes?
18 year you said. 18 A. Theydon't havethe sametoolsthat | have
19 A. Yes, webegan that last year. 19 inthat final review.
20 Q. Okay. Anddo, do your staff receive any 20 Q. Okay.
21 other specialized training in signature matching? 21 A. So,no.
22 A. No. 22 Q. What training of signature matching have
23 Q. Okay. Okay. | would liketo briefly talk 23 you personally undertaken?
24 again about your role in the signature matching 24 A. Other than theforensic professional that
25 process. 25 comesin and trains, just volumes over yearsthat | --
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1 Q. Experience? 1 A. Everybody getsaletter, I'm sorry. It's

2 A. --tensof thousands of signaturesin 2 an automated process. But we would add the email and

3 my-- 3 thephoneif we have that information available to us.

4 Q. Okay. 4 Q. How many, for how many voters do you have

5 A. --career. 5 email addresses would you say?

6 . Thank you. 6 A. | wouldhavetolook that up for you.

7 All right. Now | would like to spend a 7 I'm, I'm not prepared to give you a guess.

8 little time talking about the cure process. 8 Q. Would the same be true for phone numbers?

9 In your words, what does it mean to cure a 9 A. No. | think we probably have more phone

10 ballot? 10 numbersthan email addresses, believeit or not. But

11 A. Curingaballot would -- what'stheword |11 thosenumbersaregoingup. | can get thoseto you.

12 I'mlooking for? It ensuresthat the identity of the | 12 Q. Thank you.

13 voter isaccurate. That the voter who was sent the | 13 So how do you make the determination

14 ballot isthe voter who has signed the ballot and it | 14 whether to do that additional step of contacting a

15 should be counted. 15 voter by phone or email if you have that contact

16 Q. Okay. Soweve sort of been over this, 16 information?

17 but just to review again. 17 A. Alotof it hasto do with resourcesthat

18 So the cure process begins after the 18 areavailable. Certainly if we havetime, we have got

19 second wave of review resultsin aballot rejection, 19 an automated processthat tellsusand we can draw a

20 correct? 20 report that tellsusthose that were sent the cure

21 Once, once the first staffer who looks at 21 letter viathe mail and whether they have an email or

22 the ballot determines there is a mismatch, then the 22 aphonenumber.

23 cure process begins, correct? 23 If we have staff available, we will sit

24 A. Thatiscorrect. 24 them down and have them try to use one of those other

25 Q. Andwak me through, how does that cure 25 methodsto send that information to them aswell. But
page 119 page 121

1 process proceed? 1 it'smoreimportant that we count ballots. Soit's

2 A. It'san automated processthe system kicks 2 all amatter of what'sgoing on at thetime,

3 out, and we will send aletter in the mail with the 3 unfortunately.

4 documentsnotifying the voter that their signaturedid | 4 Q. lunderstand. Sowouldit befair to say

5 not match. That we need them tofill out the 5 that it might be more likely to receive that secondary

6 affidavit and provide a driver'slicense, a copy of 6 notification early in the process before the count has

7 their driver'slicense, Nevada driver'slicenseor 1D 7 begun than on Election Day, for example?

8 card. Wegivethem the meansto send that back 8 A. That's, that'sfair to say.

9 electronically. 9 Q. Okay. During that -- of that first

10 We also had atool available provided 10 letter, what is the time gap between when that, when

11 through the Secretary of State's office that people 11 the, when the second wave of review determines that

12 werevery happy with that gave them a maobile 12 the ballot does not match and when that first letter

13 application that they could useto handlethat entire | 13 ismailed out to the voter?

14 processwherethey took a picture of thelD, sent it, 14 A. Wetrytogetit doneasquickly as

15 and it wasput in asecurequeuefor usor gainthose, |15 possible, but it dependson the number of ballotsthat

16 get thoserecordselectronically and process them. 16 comein.

17 If we -- we have the system that will 17 We'venever had an election likewe just

18 identify to us, becausethisisan automated process 18 supported in theprimary.

19 wherewe have an additional meansto contact the 19 Q. Sure.

20 voter, such as by email or through cell phone number, | 20 A. Inabusy eection for the 2018 general,

21 sowewill makean attempt to, to reach out to them 21 we processed and counted 45,000 ballots. Just in this

22 thereaswsdll. 22 primary wedid over 300,000. Sothat wasacompletely

23 Q. Okay. That'svery helpful. Sojust the 23 new experiencefor us. Sowe had to shift staff as,

24 first processyou said isthat aletter issent. And 24 ashallotswerereceived. Obvioudly we can't predict

25 that is automated, correct? 25 when wearegoing to get a batch of 20- to 30,000 in a
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1 day or in aday when we get 5- to 10,000. But wetry 1 document?

2 toget those processed just as quickly aspossible. 2 A. Yes, dr.

3 Q. Okay. During that -- with 300,000 ballots 3 Q. Isthisthenaotification letter that

4 to process, were you able to send out the, the 4 plaintiff Genea Roberson received during the June

5 notification letters to every person who was in need 5 primary election?

6 of a, of acurefor the mismatch? 6 A. | couldn't tell you if shereceived it,

7 A. Oh,it'san automated process. 7 butit lookslikeit wassent her. Her nameis--

8 Q. Okay. 8 Q. Let merephrase that.

9 A. Sothecomputer handles pumping those out 9 Isthisthe letter that was sent to

10 and they go into the mail through our sorter, our mail | 10 Miss Roberson during the June primary?

11 provider. Soeverybody got aletter. How quickly we | 11 A. It appearstobe.

12 wereableto determinethat they needed that letter, 12 Q. Okay. Toyour understanding, isthis

13 that varied. 13 similar to the other letters, the notification letters

14 Q. lunderstand. Okay, thank you. 14 that other Clark County voters received during this

15 MR. HAWLEY: Mr. Mortensen, can you please | 15 past election?

16 pull up Tabl, asin-- | knew I'd eventually start 16 A. 1 would agreewith that.

17 forgetting what the, what the words are that go with 17 Q. Okay. Doesthisnotification letter

18 thedifferent letters, and | guessit's happened now. 18 specify the specific problem with the voter's ball ot

19 Oh, but Tab |, there we go. Okay, mark 19 signature? Oh, and we can make it bigger.

20 thisasExhibit 11, 20 MR. HAWLEY: Actually, Mr. Mortensen, can

21  (GloriaExhibit 11, marked for identification.) 21 you please zoom in on the first paragraph under "Dear

22 BY MR.HAWLEY: 22 Voter."

23 Q. Mr. Gloria, do you recognize this 23 THE WITNESS: It tellsher that either she

24 document? 24 didn't sign it or it didn't match.

25 A. Yes 25 Il
page 123 page 125

1 Q. Hasyour office used this form to notify 1 BY MR. HAWLEY:

2 voters of signature problems previously? 2 Q. Butunlikethe previous form, it doesn't

3 A. Yes 3 specify the precise problem; isthat a correct

4 Q. Didyour office use thisform during the 4 characterization?

5 June primary? 5 A. Not in that paragraph, no.

6 A. | believe we, we used something similar to 6 Q. Okay. Do you see anywhere else --

7 this. But | don't think -- because it would havebeen | 7 MR. HAWLEY: If we could zoom back out,

8 included with the affidavit as well. 8 Mr. Mortensen.

9 Q. Okay. Doyou seeon thisform that there 9 BY MR. HAWLEY:

10 arelittle check boxes next to, up near the top if the 10 Q. Mr. Gloria, do you see anywhere else on

11 signature does not match. And then aseparate check | 11 theletter where it specifies the precise nature of

12 box if the return envel ope was not signed. 12 thevoter's signature issue?

13 Do you see that? 13 A. No, | donot. But the cure processwas--

14 A. | seeit. 14 required the same response, the affidavit and the

15 Q. Isitfair to assume that when thisform 15 Nevadadriver'slicense regardless of which case it

16 isused, the appropriate box would be checked 16 was.

17 depending on the specific issue for the voter? 17 Q. Okay. Isthere, isthere any particular

18 A. That'sthe purpose of the boxes, yes. 18 reason why this notification letter doesn't specify

19 Q. Okay, thank you. 19 the particular issue for the voter?

20 MR. HAWLEY: Mr. Mortensen, can we please | 20 A. I'mgoingto assumethat that other box

21 take down Exhibit 11 and replaceit with Tab J, asin 21 that you saw in the previousletter, would have been a

22 Juliette, and we will mark that as|Exhibit 12. 22 manual processto mark that. And thistook care of

23 (GlorialExhibit 12, marked, for identification.) 23 both scenarios since they both needed to send the same

24 BY MR.HAWLEY: 24 documentation back.

25 Q. Mr. Gloria, do you recognize this 25 And we knew that we wer e going to be
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1 swamped with an unknown number of, of these cure 1 these specific casesto law enforcement?

2 lettersand we wanted to make sure wewould be ableto | 2 A. Not at thispoint.

3 support it. 3 Q. Okay. Do you have any sense of which,

4 A lot of what we do isbased on ustrying 4 which form of the notification letter you will use

5 to proactively make sure we can actually pull off the 5 during the November election?

6 support of the€election. In thiscaseit appears 6 A. Asfar asl know, weare planning to use

7 that'swhat wedid aswell. 7 thesameone.

8 Q. Okay. | understand. 8 Q. Okay, thank you.

9 As ageneral matter, do you think it would 9 MR. HAWLEY: Mr. Mortensen, we can take

10 behelpful to the voter if the, if the letter 10 down Exhibit 12,

11 specified the nature of their cure issue? 11 BY MR.HAWLEY:

12 A. | don't know how it would be helpful for 12 Q. You mentioned earlier, Mr. Gloria, that,

13 them to know which one. |I'm surethey would 13 that resources and time permitting, you might also

14 appreciateit if it did. A lot of people appreciate 14 contact a voter about the cure process over the phone

15 if weput an NVR card in an envelopeit'stwicethe 15 or by email, correct?

16 cost. 16 A. If wehavetheinformation, that's

17 So, again, we get into resourcesthat are 17 correct.

18 available. Wedid the best we could with what we had. | 18 Q. Okay. If someoneis contacted by phone,

19 Q. | understand. Thank you. 19 doesthe caller have a particular script that they use

20 MR. HAWLEY: Could we please zoominon 20 toinform the voter of the, of the signature issue?

21 thethird paragraph of the letter, Mr. Mortensen. 21 A. Not ascript, no.

22 Just above the tablein the middle. 22 Q. Isitsort of kind of an improvised,

23 BY MR. HAWLEY: 23 improvised call?

24 Q. Mr. Gloria, do you see where it says: 24 A. Thesearepermanent staff membersthat are

25 "If your ballot contained a signature 25 dealing with this. Sowedon't haveascript. They
page 127 page 129

1 that was not verifiable, and you do not 1 arejust communicating. Most of my staff isreaching

2 affirm on the enclosed form that you voted a 2 out tothegeneral publicon aregular basis.

3 ballot, we may turn over this discrepancy to 3 Q. Okay. Sothey would be familiar with the

4 law enforcement for investigation"? 4 cure process and be able to communicate that to the

5 A. Yes 5 voter?

6 Q. Wasthislaw enforcement warning included 6 A. That'scorrect.

7 inearlier notification letters? 7 Q. Okay, thank you.

8 A. 1 donot beieve so. 8 And isthe same true of emails, do you

9 Q. Okay. Why wasit added? 9 haveascript or isit just kind of written by your

10 A. Again, wearetryingto uphold the 10 permanent staff on an individua basis?

11 integrity of the process. You shouldn't have sent 11 A. Thereisnoscript.

12 something back if it wasn't your ballot. 12 Q. Okay. Thank you.

13 Q. Isit possible that some voters might not 13 Y ou mentioned you used the text cure

14 be able to complete the cure process even if they had | 14 option during the June primary, and | think you said

15 signed their own balot? 15 that it was quite popular; isthat correct?

16 A. Wdl, werequired theNevadaID. That's 16 A. Wehad alot of positive feedback on it.

17 what'srequired by law. So | supposetherewere 17 Q. Okay.

18 instances where some could not. 18 Do you feedl that it improved the rate of

19 Q. Okay. How many verification -- do you 19 cured ballots using the text option?

20 have any sense of how many of these affirmation forms| 20 A. I'msurethat it gave another opportunity

21 were mailed out but not returned during the June 21 for peopleto, who aretechnologically savvy to doit.

22 primary election? 22 Thisistheonly election we'veused it in. Soto

23 A. | can certainly get that number to you. 23 make, to make any kind of judgment on it isalittle

24 Q. Okay, that would be very helpful. 24 bit difficult.

25 Do you recall if you turned over any of 25 Q. Sure.
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1 Do you plan to utilize this process during 1 BY MR. HAWLEY:

2 the November election? 2 Q. Mr. Gloria, isthisacorrect

3 A. Certainly hoping so. The Secretary of 3 representation of the different options that a voter

4 State hasnot committed to paying for that service, 4 hasto curetheir ballot?

5 which they did in theprimary election. Soweare 5 A. Yes.

6 currently working on making surethat we still haveit | 6 Q. Okay. Arethereany circumstance in which

7 inplace. 7 avoter would be required to go in person to your

8 Q. If the Secretary of State's office isn't 8 officeto cureaballot issue?

9 ableto provide the fundsfor it, | assume that your 9 A. If they choseto do so, they could. But

10 office would need to expend its own funds to do it? 10 wewouldn't reguireit.

11 A. That would -- yes, that would be the case. 11 Q. Okay. If avoter calsyour office and

12 Q. Sure. Andisit fair to say that money is 12 wantsto know if their signature and their ballot was

13 tight right now given the, given the circumstances? 13 counted, would you provide that information over the

14 A. Money isalwaystight, but especially now. 14 phone?

15 Q. Sure. Sure. 15 A. Ifit'savailable.

16 Do you think you will be -- if the 16 Q. Okay.

17 Secretary of State's officeis not able to provide the 17 A. Weprovideinformation on the website

18 funds, do you, do you imagine that your office will 18 based on the status. However, we need to get more

19 dtill be ableto provide the text option? 19 detailed with that information. Now that we have the

20 A. | can't commit to that. 20 Adgilis, that creates a whole new challengefor us.

21 Q. Fair enough. 21 Thereisaton of datathat'savailablefor us, but

22 A. Wearein apandemic situation here. 22 you haveto have a programmer to sit down and

23 Thereare 34 other departmentsthat arebegging for | 23 implement and write the queries so that we can release

24 resourcesalong with me. Weare, wearemakingan |24 that information in atimely fashion.

25 activeeffort to make surethat it'savailable because | 25 Certainly after the election when
page 131 page 133

1 wegot positive feedback, and we think it's a good 1 everythingisupdated, voter history and all that kind

2 thingfor thevoter. But | can't commit to saying. 2 of thing, we havethat information available for them.

3 Q. Understandable. Thank you, Mr. Gloria. 3 But it depends on the step, on the process of where

4 A couple of other questions about other 4 their ballot isso that we could actually go into

5 potential avenues of curing ballot mismatches. 5 VEMACSand find accurate information.

6 Do you or your staff ever goto voters 6 Q. Okay. Doesyour office keep arecord of

7 homesto cureballot issues? 7 callsfrom voters regarding their cure options or any

8 A. No. 8 other inquiriesthat they make?

9 Q. Okay. Do you have any concerns about the 9 A. Not specifically on thecure. But we--

10 mail, the mail servicein Clark County? 10 all of the callsthat comein with inquiriesor

11 A. No. 11 complaintsor compliments, they aretracked, we have a

12 Q. Okay. Do you keep records of the number 12 form that wefill out.

13 of times each voter is contacted to cure a ballot 13 Q. Okay.

14 issue? 14 Isit -- in your experience and your

15 A. No. 15 practiceisit ever the case that phone calls or

16 Q. Okay. 16 inquiriesfrom voters regarding the cure process go

17 A. Ifit'snot theautomated process, then, 17 unanswered?

18 no. Wearenot tracking the emailsor the -- 18 A. Idon't think that we had any reports

19 obviously electronically thereisalwaysa signature, | 19 alongthoselines. We do the best we can with the

20 sol guesswe could research it, but it would be 20 resourcesthat we have. We certainly don't pur posely

21 difficult. 21 turn away phonecalls. But | don't recall any

22 Q. Okay. Thank you. 22 specific complaints along those linesin large

23 MR. HAWLEY: Mr. Mortensen, could we 23 numbers.

24 please bring up|Exhibit 12, again. And zoom in on the| 24 Certainly if you are calling on Election

25 box option 1 and option 2. 25 Day, wemay reach call volumewherenot all thecalls
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1 get through and get answered. But, no, I'm not aware | 1 A. Yes. | believethat the Secretary of

2 of any significant number. 2 Statedid send out notification after the election had

3 Q. Okay. Thank you. 3 started that we needed to accept those as well.

4 Let's say avoter receives the cure 4 Q. Okay.

5 letter, not unlike this one, and completes the voter 5 A. Which was an exception at that point.

6 affirmation form. What happens once your office 6 Q. Okay. Moving forward, will your office

7 receivesthat form? 7 accept tribal identification cards?

8 A. And providesa Nevada ID aswell? 8 A.  Wewill now that we have been notified by

9 Q. Correct. 9 the Secretary, that is correct.

10 A. Yeah,if they provide the documentation 10 Q. | see Itwasguidance moving forward,

11 that'srequired, then we can ship that statustovoted |11 not just for that particular election?

12 and theballot isactually pulled from thebatch and | 12 A. Unlesswereceive word from the Secretary
13 sent over to the counting board for processingtobe |13 to discontinue doing that, then we would continueto
14 counted. 14 doing -- to carry forward any mandatethat they put in
15 Q. Okay. Doesyour office match the 15 placeaslongasit'snot contrary to thelaw.

16 signature on the ballot envel ope with the signature 16 Q. Very good.

17 that the voter provides on the affirmation form? 17 What about a student identification card?

18 A. Oncewereceive the documentation that 18 A. No,sir, that'snot allowed.

19 they'vesent us, that'sall that'srequired. 19 Q. Okay. If avoter shows up in person to

20 Q. Okay. Isthere any reason aballot would 20 cureaballot issue, would they, again, still be

21 berejected after avoter successfully completes the 21 required to show ID?

22 affirmation form and provides the documentation you 22 A. Yessdir.

23 need? 23 Q. Okay. Thank you.

24 A. No. 24 Okay. | believe you mentioned that voters

25 Q. Okay. Onthetopic of that 25 havethe option to track their ballot status online;

page 135 page 137

1 identification, | believe earlier you mentioned a 1 isthat correct?

2 Nevadadriver'slicense was required; isthat correct? | 2~ A.  That iscorrect, but that's dependent on

3 A. Driver'slicenseor ID card. 3 what thetime period when they arelooking for that

4 Q. Okay. Doesthe voter need to provide 4 information and wheretheir ballot isphysically in

5 proof of identification regardless of the method that | 5 the processasto whether it's accurate.

6 they useto curetheir ballot? 6 Q. Okay. If avoteriscurrent -- if avoter

7 A. Canyou repeat that. 7 needsto curetheir ballot because of a signature

8 Q. Sure. I'll clean that up. 8 mismatch, would that information be reflected on the

9 Isavoter always required to provide 9 online portal?

10 identification when they are curing asignatureissue |10  A. Not at thispoint. We haven't been able

11 ontheir balot? 11 toadopt that. It'sagood idea, though.

12 A. Yes, sir. It'srequired by thelaw. 12 Q. Okay. How are votersinformed of the

13 Q. Okay. Based on your understanding of the | 13 online portal for checking their ballots?

14 law, where, whereisthat required? 14  A. Wadl,it'son thewebsite. Weinteract

15 A. Where? Whereisit in statute? 15 regularly with our community partners, we have
16 Q. Correct. Or whereisyour understanding | 16 meetings, we have presentations. That's something
17 that it'srequired by the law? Where does that come | 17 that | consistently sharewith anybody that | talk to
18 from? 18 asfar asagroup tolet them know that thereisaton
19 A. 1 would havetolook it up for you. But |19 of information available on our websitethat voters
20 it'sin statute. It wasdefined in the processthat |20 can accessrelated to their registration. It's

21 wasput into AB345, | believe. 21 prominently displayed on our website on the front
22 Q. Okay. Thank you. 22 page, it'sregistered voter services. That's how we
23 Would atribal identification card be 23 doit.

24 permissible ID, permissible ID to correct a ballot 24 Q. Sure. Thank you.

25 issue? 25 One more question, one more specific
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1 question, actually, about the cure process. 1 THE VIDEOGRAPHER: 2,895.
2 MR. HAWLEY: Mr. Mortensen, canyou please | 2 THE WITNESS: Sothose arethe cured ones.
3 pull up Tab Q, asin Quebec, and mark it as 3 Those arethe onesthat were successful in curing.
4 Exhibit 13, please. 4 BY MR. HAWLEY:
5 (Gloria Exhibit 13, marked for identification.) 5 Q. Thank you.
6 BY MR.HAWLEY: 6 In that case, just to confirm.
7 Q. Okay. Mr. Gloria, do you recognize this 7 MR. HAWLEY: Mr. Mortensen, could | please
8 Excel sheet? And we can zoom in on, on anything that 8 ask you to scroll back up to line 658. And I'm not
9 you need to, to help with that. 9 sureif thereisaway that you can, you can
10 A. You know, we provide publicinformationin | 10 highlight. Oh, okay.
11 many different formats. Sol don't know exactly what | 11 BY MR. HAWLEY:
12 thisinformation in this, that's being displayed. But 12 Q. It'sokay if not, Mr. Gloria, | can
13 | seethat it lookslike sometype of voter list, and 13 represent to you what it says.
14 amail ballot islisted asreason to theleft. What 14 But are you able to read the name listed
15 isthis, theregjection list or? 15 onthat line that's currently highlighted?
16 Q. Wadl, that'swhat | was hoping that we 16 A. Lookslike Miss Roberson, Genea. Yes.
17 could, we could find out. 17 Q. Areyou awarethat Miss Robersonisa
18 MR. HAWLEY: Mr. Mortensen, canyou zoom | 18 plaintiff inthislawsuit?
19 in onthe name of thefile up in the top bar of the 19 A. Oh, | am now.
20 Excel sheet whereit says"20P Mail Ballot Signature 20 Q. Okay.
21 Cured (RM_RS)." 21 MR. HAWLEY: Mr. Mortensen, could you
22 THE VIDEOGRAPHER: Unfortunately, | can't |22 please also go to sheet 1 of this Excel sheet.
23 zoomin on that. 23 BY MR. HAWLEY:
24 MR. HAWLEY: Okay, that'sall right. 24 Q. Thisisan additiona sheet that was
25 /i 25 provided in the same Excel sheet.
page 139 page 141
1 BY MR. HAWLEY: 1 MR. HAWLEY: Actualy, Mr. Mortensen, can
2 Q. Sol will represent to you, Mr. Gloria, 2 we seethefina count on this sheet?
3 that thisisan Excel sheet that we received from your 3 Okay. So it appearsto beroughly the
4 officeanditistitled "20P underscore Mail Ballot 4 same.
5 Signature Cured (RM_RS)." Andthisisaredacted form| 5 Mr. Mortensen, can you scroll up to line
6 that we produced. 6 1,413.
7 A. Okay. 7 BY MR. HAWLEY:
8 Q. Areyou familiar with this particular 8 Q. Mr. Gloria, are you able to read the name
9 Excel sheet? 9 that is currently highlighted on that line?
10 A. | am now that you told mewhat it was. 10 A. Itlookslikethe same name.
11 Q. Okay. Sowhat doesthis Excel sheet, what 11 Q. Okay. Doyou agreethat it's the name of
12 information doesit provide? 12 Genea Roberson?
13 A. Weéll, according to thetitle on thefile, 13 A. Yes
14 1'm assuming that it's providing you with a list of 14 Q. My questionis, does Ms. Roberson's
15 peoplethat wereregjected for not signing or not 15 inclusion in this Excel sheet indicate that her
16 having a signaturethat matched. 16 signatureissue was cured?
17 Q. Thefact that it says"Cured" in the name 17 A. I'mgoingto say yes.
18 of the document, does that mean that the voterslisted | 18 Q. Okay. Asfar asyou're aware, that iswhy
19 in this document were able to cure their ballot 19 her nameislisted?
20 issues? 20 A. Asfar asl know.
21 A. Canyou scroll to the bottom and seethe 21 Q. Okay. Doesthis mean that her vote was
22 count. If you give methe count on the bottom, that |22 counted?
23 will give me a better idea of what it is. 23 A. Ifitwascured, it should have been
24 Q. Thank you. 24 counted.
25 A. Whatisthat? 2,000 or 4,000? 25 Q. Okay.
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1 MS. MILLER: Mr. Hawley, I'm going to 1 saw it in the document.
2 insert an objection here, because we don't have on 2 MR. HAWLEY: Okay. Mr. Mortensen, could
3 filewhat the public record request was. So he hasto 3 youplease pull up Tab L, asin Lima, and mark it as
4 gpeculate to what thisis responding to. 4 Exhibit 14.
5 Areyou going to put that public record 5 (GloriaExhibit 14, marked for identification.)
6 request into evidence on this deposition? 6 BY MR.HAWLEY:
7 MR. HAWLEY: Yes. Yes, wecan. Wecando| 7 Q. ThisisNevada Revised Statute
8 that. Andif it would be helpful, we could just move 8 Section 293.353.
9 on from thisfor now. 9 Mr. Gloria, are you familiar with this
10 One moment, please. 10 statute?
11 Yes, wewill try to get that. Before we 11 A. Yes
12 close out the deposition, we will try to get that into 12 Q. Haveyou reviewed this statute in the
13 evidence. 13 course of your duties as Clark County Registrar?
14 BY MR. HAWLEY: 14 A. Yes
15 Q. But beforewe move on, Mr. Gloria, | just 15 Q. And based on your review of the statute,
16 have agenera question related to this. 16 have you cometo an understanding of what it means?
17 Isit possible that a voter's ballot was 17 A. Yes
18 cured if they did not fill out and complete the 18 Q. And doesthat understanding inform how you
19 affirmation form included with the notification 19 implement this statute in your official capacity as
20 letter? 20 Clark County Registrar?
21 A. Areyou asking could we have made a 21 A. Yes
22 mistake? 22 Q. Okay. Thank you.
23 Q. No. I'mhonestly -- | -- not necessarily. 23 MR. HAWLEY: Mr. Mortensen, can you zoom
24 1I'mjust purely asking for information. 24 in on Subsection 4, which stretches across pages 1 and
25 Are there any other methods of, if avoter 25 2, obviously the highlighted portion there.
page 143 page 145
1 received the affirmation form in the mail and didn't 1 BY MR.HAWLEY:
2 completeit, are there other ways that their ballot 2 Q. Mr. Gloria, could you read through
3 might have been cured? 3 Subsection 4, please.
4 A. No. 4 A. (Deponent complies)
5 MR. HAWLEY: Okay. Okay. That's, that's 5 Okay.
6 all the questions on this. We can take down Exhibit, 6 Q. Okay, grest.
7 Exhibit 13. 7 MR. HAWLEY: Now, Mr. Mortensen, can we
8 Okay. And we can also take down, | think 8 please pull up Tab K, asin Kilo, and mark that as
9 that's =xhibit 12! 9 |[Exhibit 15
10 BY MR. HAWLEY: 10 (GloriaExhibit 15, marked for identification.)
11 Q. Okay. Sowearenow ready to moveon from |11 BY MR. HAWLEY:
12 signatureissues and talk about the voter assistance 12 Q. ThisisNevada Revised Statute Section
13 ban. Andwell start again with just some sort of 13 293.330. Mr. Gloria, have you reviewed this statute
14 common language, Mr. Gloria. 14 inthe course of your duties as Registrar?
15 Have you reviewed Plaintiffs' Amended 15 A. Yes sir.
16 Complaint in thislawsuit? 16 Q. Based onyour review of the statute, have
17 A. I'msorry. Repeat that. |'m sorry. 17 you come to an understanding of what it means?
18 Q. No problem. 18 A. Yes.
19 Have you reviewed the Amended Complaintin | 19 Q. And doesthat understanding inform your
20 thislawsuit? 20 implementation of this statute in your official
21 A. Yes 21 capacity as Registrar?
22 Q. Areyou familiar with the term "voter 22 A. Yessir.
23 assistance ban" as plaintiffs useit in the Amended 23 Q. Okay.
24 Complaint? 24 MR. HAWLEY: Mr. Mortensen, can we please
25 A. | wasnot familiar with the term until | 25 again zoom in on Subsection 4.
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1 BY MR. HAWLEY: 1 A Yes

2 Q. Mr. Gloria, could you please review 2 Q. Okay. Isityour understanding that this,

3 Subsection 4. 3 that the voter assistance ban would make it unlawful

4 A. (Deponent complies.) 4 for anonfamily member to seal amail ballot on behalf

5 Okay. 5 of someone else?

6 Q. Okay. Mr. Gloria, isit fair to say that 6 A. | don't know how on earth | would know

7 theselaws generally makeit afelony for someone 7 that, young man. But | don't think, | don't think the

8 other than avoter's family member to return a mail 8 law says anything about who is sealing your ballot.

9 ballot? Isthat an accurate statement? 9 Q. Okay. Thank you.

10 A. Yes dr. 10 Y ou mentioned that, as you said, it would

11 Q. Okay. If | usetheterm "voter assistance 11 cover someone returning someone -- a nonfamily member

12 ban" to refer to both of these statutes, will you 12 returning someone else's ballot to your office.

13 understand what | mean? 13 What happens if a nonfamily member simply

14 A. Yes. 14 drivesavoter to your office. Would the, would that

15 Q. Do you agreethat the two subsectionsare |15 statute prohibit that?

16 quite similar? 16 A. Driving avoter to my office, would it,

17 A. Yes. 17 would it not allow them to drive them somewher €?

18 Q. Okay. | might pull up just one of the 18 Q. Correct.

19 statutesto ask you questions. And canwe agreethat |19  A.  No. | don't think the statute hitson

20 your answerswill cover both statutes unlessyou let | 20 that.

21 meknow otherwise? 21 Q. Thank you.

22 A. Yes. 22 So the -- so at the risk of sounding

23 Q. Okay. Thank you. 23 repetitious. So to the extent that the statute

24 So let's ook again at Subsection 4 here. 24 prohibits someone from returning someone else's mail

25 It saysthat: 25 ballot to your office, what is your understanding --
page 147 page 149

1 "It isunlawful for any person to 1 where does your understanding of that come from?

2 return amailing ballot..." 2 A. In-person drop-offs. At adrop-off site

3 What is your understanding of what the 3 or in my office.

4 word "return” means? 4 Q. Okay. Thank you, Mr. Gloria

5 A. Wadll, there'sseveral methodsfor a ballot 5 I would like to shift our attention to

6 tobereturned. Thereisadrop-off box. You can put | 6 another section of Subsection 4, which creates an

7 itinthepost office. You can bringitinin person. 7 exception for amember of the voter'sfamily. Do you

8 Sothereisdifferent formsfor themtoreturna 8 seewhereit saysthat inthe, in the statute?

9 ballot. 9 A Yes

10 Q. Isityour understanding the voter 10 Q. What do you understand the term "member of

11 assistance ban would prevent nonfamily members from | 11 the voter's family" to mean?

12 undertaking any of those three activities, whether 12 A. Member of thefamily. When they comeinto

13 it'sdropping if off at a drop-off location, placing 13 our office, we simply ask them if they are a family

14 itinthe post office, or returning it in person? 14 member. Sowedon't make any qualification asto what

15 A. Theway weuseor providedirection on 15 thefamily member is. They drop off the ballot

16 that isfor drop-off locationswherewecan actually |16 signed, stating that they are a family member, and we

17 manit. | havenoidea how somebody turnsitinat |17 accept theballot.

18 thepost office box. 18 Q. Do you provide them aform to sign?

19 Q. Soisitfair to say that it's not your 19 A. Actually, wedo have aform, but in most

20 understanding that this statute would cover someone 20 caseswe have a stamp wherewe stamp on the outside of

21 who places another person's ballot in a mailbox? 21 that return envelopethat they are afamily member and

22 A. That isnot my understanding. 22 they'redropping off the ballot for the voter.

23 Q. Okay. But it would cover anonfamily 23 Q. Okay. Soif you do not use the form and

24 member who returns someone else's ballot to your 24 you use the stamp, would it be that the person

25 office? 25 returning the ballot would simply say to the member of

ROCKET, REPORTERS

888.832.0050

www.RocketReporters.com

99


http://www.rocketreporters.com

Joseph P. Gloria

Corona, et al. vs Cegavske, et al. 150..153
page 150 page 152
1 your staff that they are a member of the voter's 1 toor any direction in thelaw to tell methat | know
2 family? 2 of.
3 A. Thatiscorrect. 3 Q. Okay. And so just to closetheloop --
4 Q. Okay. Would your staff ask for any kind 4 A. What | would call afamily member, |
5 of identification or proof of that? 5 guess.
6 A. No. 6 Q. Okay. Andto closetheloop, your office
7 Q. Okay. To your knowledge, doyou or your | 7 doesnot have aformal policy on who and who does not
8 staff ever inform someone whether or not they would | 8 constitute afamily member?
9 qualify asamember of avoter's family? 9 A. No
10 A. No. 10 Q. Okay. Isityour understanding that as
11 Q. Okay. I'mjust going to run through this, 11 Clark County Registrar, it's your office's
12 based on your understanding of the law. Would you | 12 responsibility to ensure that nonfamily members do not
13 pleasetell meif the following people would be 13 return voters ballots?
14 considered amember of avoter's family. 14 A. With every dropped-off ballot, if it is
15 Would avoter's siblings, to your 15 not the person whose ballot they areturningin, we
16 understanding, be amember of avoter's family? 16 ask them if they are afamily member and requirethem
17 A. Yes. 17 tosign.
18 Q. How about avoter's grandchildren? 18 Q. Okay. Thank you, Mr. Gloria
19 A. Yes. 19 Do you have any sense of how often either
20 Q. How about avoter'sin-laws? 20 theform or the stamp is used during an average
21 A. Yes. 21 election? Which isto say how many times afamily
22 Q. A voter'scousin? 22 member helps avoter return aballot to your office?
23 A. Yes 23 A. 1 don't have any information along those
24 Q. A voter'sfiancé? 24 lines.
25 A. |Ifthey madethat, madeusawareof that, |25 Q. Okay. Doesyour office keep any records
page 151 page 153
1 1 don't think wewould consider that a family member. | 1 when a, when afamily member returns someone else's
2 Q. Okay. What about a domestic partner? 2 balot?
3 A. Yes 3 A. Other than having to go through and see
4 Q. Okay. What about a nanny employed by the 4 theballot, no.
5 family who livesin the household? 5 Q. Okay. Butyou said that the ballot would
6 A. No. 6 be stamped, correct?
7 Q. Okay. What about aclose family friend 7 A. Yes
8 who is considered by the family to be afamily member? | 8 Q. Isthere-- do you keep those ballots on
9 A. No. 9 record so that the stamps would be part of the record?
10 Q. What about avoter's roommeate? 10 A. Theenveopesarekept for 22 months.
11 A. No. 11 Q. Okay. And that 22 monthsis established
12 Q. Okay. Butjusttoreiterate, itis-- I'm 12 by law, correct?
13 sorry, how about atribal elder? 13 A. Yes, that'scorrect.
14 A. No. 14 Q. Okay. Thank you.
15 Q. Okay. Justtoreiterate, it isyour 15 Does your office proactively educate
16 office's practice not to ask the voter what their 16 votersin any way about the option to have family
17 relationship iswith the voter in this -- under these 17 membersreturn their ballots?
18 circumstances? 18 A. Weindicateit in thebriefingsthat |
19 A. Thatiscorrect. 19 discussed earlier on information that | sharewith the
20 Q. Okay. Thelist that we just went through, 20 general public. | don't hidethat information. |
21 what isyour understanding as who constitutesafamily | 21 indicate that you can have a family member drop off
22 member and who does not, what is that understanding 22 your ballot but never define exactly who a family
23 based on? 23 member is.
24 A. Just my concept of what a family member 24 Q. Okay, thank you. Very good, Mr. Gloria.
25 is, | guess. | don't have any document that | refer 25 Thank you.
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page 156

1 Let'slook back at Subsection 4 here. Do 1 statute, doesit allow eligible votersto receive
2 you see at the beginning when it says: 2 assistancein returning their ballots by the person
3 "Except as otherwise provided in NRS 3 designated?
4 293.316 and 293.3165"? 4 A. Yes
5 A. | seethat. 5 Q. Andwhere, wherein the law do -- does
6 Q. Okay. Very good. Thank you. 6 that understanding come from?
7 Areyou familiar with these two statutes? 7 A. Lookslike Section 5.
8 A. Yes 8 Q. Okay. Thank you.
9 Q. Okay. 9 Okay. Let'sturn to the second exception,
10 MR. HAWLEY: Mr. Mortensen, could you pull | 10 which is Nevada Revised Statute 293.3165.
11 upTab N, asin November, and mark it as Exhibit 16, | 11 MR. HAWLEY: Mr. Mortensen, could you
12 And thiswill be Nevada Revised Statute 12 please bring up Tab O, asin October, and mark it as
13 Section 293.316. 13 |[Exhibit 17.
14  (GloriaExhibit 16, marked for identification.) 14  (GloriaExhibit 17, marked for identification.)
15 BY MR. HAWLEY: 15 BY MR. HAWLEY:
16 Q. Mr. Glorig, have you reviewed this statute 16 Q. Okay, Mr. Gloria, have you reviewed this
17 inthe course of your duties as Clark County 17 statute in the course of your duties as Clark County
18 Registrar? 18 Registrar?
19 A. Yes 19 A. Yes
20 Q. And based on your review of the statute, 20 Q. And based on your review of the statute,
21 have you formed an understanding of what it means? | 21 have you come to an understanding of what it means?
22 A. Yes 22 A. Yes, sir.
23 Q. And doesthat understanding inform how you | 23 Q. And doesthat understanding inform how you
24 implement this statute in your official capacity as 24 implement this statute in your official capacity as
25 Registrar? 25 Registrar?
page 155 page 157
1 A. Yes 1 A. Yes, dir.
2 Q. Thank you. 2 Q. Thankyou, sir.
3 MR. HAWLEY: Mr. Mortensen, can you please| 3 MR. HAWLEY: Could we please zoomin on
4 zoom in on Subsection 1, Subsection 1, 4, and 5, if 4 Subsection 3.
5 possible. | believe they are on different pages, I'm 5 BY MR. HAWLEY:
6 not sure. He can do anything. 6 Q. Could you take a moment to review
7 BY MR. HAWLEY: 7 Subsection 3, Mr. Gloria.
8 Q. Mr. Gloria, would you liketo take a 8 A. (Deponent complies.)
9 moment just to, to review these subsections? 9 Okay.
10 A. Yes, | would. 10 Q. Okay. Again, inyour understanding, what
11 Q. Thank you. 11 isthe exception to the voter assistance ban that this
12 A. (Deponent complies.) 12 section creates?
13 Okay. 13 A. That they can be assisted with their
14 Q. Okay, thank you, sir. 14 ballot from avoter.
15 In your words, what is your understanding 15 Q. Okay. Doesit alow aperson who assists
16 of the exception to the voter assistance ban that is 16 thevoter in signing and marking their ballot?
17 created by this section? 17 A. Yes
18 A. For someonewho ishospitalized or 18 Q. Andisit your understanding that it
19 confined and cannot get out to bring their ballot to |19 allows that person to also assist the voter in
20 us, they can assign somebody to do that for them. 20 returning their ballot?
21 Q. Isityour understanding that this section 21 A. Yes,sir.
22 would apply to asenior or adisabled voter who lives | 22 Q. Okay. Thank you, Mr. Gloria.
23 at home but receives in-home assistance? 23 MR. HAWLEY: Mr. Mortensen, we can take
24 A. Yes 24 down Exhibit 17
25 Q. Okay. Based on your understanding of the 25 1
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1 BY MR. HAWLEY: 1 Registrar, which iscompletely acceptable. They are
2 Q. Mr. Gloria, you mentioned earlier that 2 entitled to have a conver sation if they don't feel
3 your office tracks complaints, requests, and 3 satisfied with theresponse that my staff gives.
4 compliments, and other, other inputs from voters, is 4 Q. Okay. Inthat case, let meask. Haveyou
5 that correct? 5 personally responded to any complaints about, about
6 A. Yesdir. 6 these statutes relating to election integrity
7 Q. Doesyour office have a set policy on how 7 concerns?
8 torespond to concerns that voters might articulate? 8 A. Oh,yes.
9 A. Yes wedo. 9 Q. And, and what do you tell those, those
10 Q. Okay. Within the past five years, has 10 cdllers or those people who reach out?
11 your office received any complaints about the voter 11 A. |tel themthat it'sclearly stated in
12 assistance ban? 12 thelaw that those people have the ability to do so.
13 A. Likel mentioned toyou, | had never heard 13 Q. Okay. And when the -- and have you taken
14 theterm "voter assistance ban" until | read the 14 calls and comments from that second group of people,
15 documents. So | guessmy answer would -- nobody ever | 15 have you personally responded to them when they asked
16 referred toit asanything. 16 for more publicity or more exposure to these laws?
17 Q. I'll rephrase my question, Mr. Gloria 17 A. Certainly, yes. We makeit a point with
18 Within the past five years, has your 18 every presentation that | giveto try to sharethat
19 office received any complaints about the prohibition 19 type of information.
20 on nonfamily members helping voters return their 20 Q. Thank you.
21 balots? 21 And what is your response to those sorts
22 A. 1 would say yes. 22 of concerns?
23 Q. Okay. Fromwhom did you receive those 23 A. That, that wewill do better. Wetryto
24 complaints? 24 get thisinformation out. Thereisawealth of
25 A. Wél, wereceived complaints from folks 25 information on our website. We encourage them to do
page 159 page 161
1 whothought that we were damaging theintegrity of the| 1 their own research aswell on our website. Secretary
2 election by opening it up along those lines because 2 of State also hasinformation along those lines, |
3 anybody could makethe claim. 3 believe. | couldn't tell you whereit is, but I'm
4 And on, on the other side, | think we've 4 saurethat they do, and we are alwaystrying to do it
5 heard from advocatesthat votersweren't aware of 5 better.
6 that. And that they -- we needed to try to makea 6 Q. Mr. Gloria, do you have any concerns about
7 better effort toinform the votersthat they had the 7 election integrity stemming from this -- these laws?
8 ability to get assistance along thoselines. So both 8 A. Wadll, | haveconcernsin that | hear it
9 sides. 9 from both endsand I'm in themiddle. Thereisno
10 Q. Bothsides, okay, | see. 10 making both sides happy. Certainly you can appreciate
11 Thefirst categories of complaints about 11 theargument on both sides.
12 election integrity. Do you know approximately how 12 | don't disagreethat those people will
13 many of those complaints you received in the past five 13 need assistancein order for them to get their vote
14 years? 14 counted, and we want that to happen.
15 A. No. 15 | can also appreciatethat thereare
16 Q. Okay. Andwhat about the other set of 16 nefarious people out therein the world who might work
17 complaints about people wanting more accessand more | 17 totake advantage of that situation and manipulate a
18 publicity for this, for the, for -- 18 voter.
19 A. | don't --I'm not aware of the counts, 19 So | wish we had better toolstotry to
20 unawar e of them. 20 identify that.
21 Q. Do you have any sense of how you receive 21 Q. Toyour knowledge, within the past five
22 these sorts of complaints whether it's by email, 22 years, have you encountered, as you said, any
23 phone, text, or some combination? 23 nefarious people who tried to take advantage and, and
24 A. | would say it'sa combination. They 24 unlawfully cast aballot by pretending to be avoter's
25 reach my level when folksinsist on talking to the 25 family member?
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1 A. No. 1 government, the United States Postal Service. So if
2 Q. Okay. What happensif avoter attempts to 2 they are not comfortable with the postal service, then
3 votetwicein the same election? 3 they need to find another meansto get it in.
4 A. If wecanidentifyit. | don't havean 4 Allowing anybody to turn thosein does it
5 investigativeteam and my DA staysvery busy with 5 makeit easier for thevoter. But then on theflip
6 other itemsin the county. So we normally forward 6 side, | deal with both groups, people who arefor that
7 that tothe Secretary of Stateto seeif they have 7 typeof thing and peoplewho are against it. So you
8 appetiteor resourcesto pursueit. 8 know, I'm caught in the middle trying to uphold the
9 Q. Okay. What happensif avoter attempts 9 integrity for both sides. Sometimesit'savery
10 to-- sorry, strike that. 10 difficult placeto be.
11 What happens if avoter attempts to return 11 Q. Okay. Withinthe past five years, have
12 more than one mail ballot at the same time? 12 any votersin Clark County reached out to your office
13 A. That'snot uncommon. Theissuethat we 13 requesting assistance with returning their ballot?
14 regularly runintoisavoter who callsto say: | 14 A. Wadll, you usefiveyearslikeit was
15 havenot received my ballot, pleaseresend mea 15 yesterday.
16 ballot. 16 Q. Let's, let'ssimplify matters. Within
17 So while we ar e sending them the ballot, 17 the-- during the June primary election, this most
18 they get the ballot. And so sometimesthey will send | 18 recent election --
19 both of them in. We can identify it and not count 19 A. Okay, all right.
20 the, theballot that, that was spoiled. Because as 20 Q. --areyouaware of any votersin Clark
21 soon as somebody makesthat call, we have to spoil the| 21  County who reached out to your office for assistance
22 first ballot that was sent out and it's no longer 22 with returning their ballots?
23 digible. 23 A. Wewererequired to put in a processthat
24 Q. | see okay. 24 allowed votersto call in and have one of our staff
25 And what happens if avoter attemptsto 25 membersor afield registrar go out. We had three
page 163 page 165
1 return more than one mail ballot belonging to two 1 peoplecall in. And one of peoplethat called in, my
2 different voters? | think we already covered this, 2 staffer showed up and they refused to givethem the
3 but to clarify. Inthat situation, you would then 3 ballot. Sothat wasn't a servicethat wastaken
4 employ aform or the stamp to verify that the person 4 advantage of.
5 isafamily member of the other voter, correct? 5 And to be honest with you, quite frankly,
6 A. Wdl,if | know about it. | don't know 6 I'mglad it wasn't, because that would have been a
7 what they do out at the mailbox. But if they cometo | 7 very bigstrain on our resources having to send people
8 my officetoturnthemin, wetrain our folkswhoare | 8 out to pick those up.
9 manning the drop-off boxesto make surethat they've | 9 Q. Giventhe -- given that, would you say
10 indicated to thevoter that if thisisnot their 10 it'suncommon in general for voters to contact your
11 ballot, they haveto be a family member. 11 office asking for assistance returning their ballots?
12 Aslong asthey say they are afamily 12 A. Waell, based on what | just mentioned, yes,
13 member and they sign, we accept the ballot. 13 | would say so.
14 Q. Okay. Thank you. 14 Q. Okay, thank you.
15 Do you think allowing ballot collection 15 A. Itwasavailabletothem. And many of our
16 from nonfamily members would increase the number of | 16 community partnerswereaware of it, so they were
17 people who vote? 17 sharing theinformation, and three people called in.
18 A. Weél, wearenot really a mail ballot 18 Q. Okay, thank you.
19 jurisdiction. Sol don't know that that's -- these 19 Other than -- previous to the June
20 arevery special situationsthat we are dealing with 20 primary, has your office ever sent people to voters
21 inthepandemic. With everybody getting a mail 21 homesto help return -- help collect ballots?
22 ballot, | believeit does makeit a bit simpler for 22 A. Wevegot avery, very small number of
23 peopleto get their ballot in. 23 situationswhere peoplecall in that are
24 Again, we use the most trusted sour ce that 24 incapacitated, in the hospital, sick, or recently had
25 wehaveavailableto us, along with the federal 25 aninjury that disabled them. We do, we do send that
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1 out. Butit'svery small numbers. 1 that I'm supportive or against it. | know arguments
2 Q. Okay. Thank you. 2 on both sidesand we follow the law.

3 MR. HAWLEY: Okay. Wehavebeengoingat | 3 Q. Soinaddition to following the law, do

4 itfor alittlewhile. If it'sall right, | think we 4 you believe that the voter assistance ban serves those
5 will take one more 10-minute break right now just to 5 two interests that you just mentioned, increasing

6 grab water and refresh ourselves, and then we'll meet 6 access for voters and upholding election integrity?

7 back hereat 11:40, if that works. 7 A. | know that wefollow the law.

8 THE WITNESS: | just -- beforewego, | 8 Q. Okay. Thank you, Mr. Gloria.

9 just want to makesure. | do have other meetings 9 Does Clark County or your office have any

10 scheduled for after 1:00, sowearegoingtobedone |10 interestsin the voter assistance ban being upheld in

11 by 1:00 today, correct? 11 thislawsuit?

12 MR. HAWLEY: | have every intention that 12 A. lcan--

13 wewill have you out of here by 1:00, Mr. Gloria. In 13 MS. MILLER: Objection.

14 the event that we are unable to do that today, we 14 THE WITNESS: | can -- okay.

15 might hold open your deposition and attempt to 15 MS. MILLER: Hesonly testifying asthe

16 rescheduleit. But judging by what | have l€ft, | 16 Clark County Registrar of Voters, not asa

17 don't think that will be a problem. 17 representative of Clark County.

18 THE WITNESS: Oh, good. Okay, thank you. | 18 MR. HAWLEY: I'msorry. Can| strike that
19 MR. HAWLEY: Sure. Thank you. 19 andrephraseit, please.

20 THE VIDEOGRAPHER: Thetimeis11:30am.|20 BY MR. HAWLEY:

21 Weare going off the record. 21 Q. Doesyour office have any interest in the

22 (Recessed from 11:30 am. to 11:41 am.) 22 voter assistance ban being upheld within this lawsuit?
23 THE VIDEOGRAPHER: Thetimeis11l:41am. |23 A. Our interest isto make surethat we have
24 We are going back on the record. 24 clarification asto what we need to do to uphold the
25 /1l 25 law. Sowhen thisisall over with, we will want to

page 167 page 169

1 BY MR.HAWLEY: 1 makesurewe get clear direction on what's expected of

2 Q. Thank you, Mr. Gloria. 2 usand those arethe processes that we will develop

3 | would like to talk briefly about some of 3 and put into place befor e the election.

4 the policy rationales behind the law that we are 4 Q. Okay. Inaddition to clarification on the

5 dealing with in this lawsuit. 5 proper application of the law, can you identify any

6 My first question for you is, for what 6 other interests?

7 reason or reasons does your office support what we 7 A. No.

8 have called the voter assistance ban? 8 Q. Okay. Hasthe State of Nevada

9 A. 1 don't know that we supported it one way 9 communicated itsinterest in enforcing the voter

10 or theother. Wefollow the law as best we can. Our 10 assistance ban to you?

11 goal hereistwo major things. We have alwaysworked | 11 A. No.

12 toprovidemoreaccessto voterstotheprocess. The 12 Q. Areyou aware of any of the State's

13 second piece of that iswe do everythingwecantotry |13 interestsin enforcing the voter assistance ban?

14 touphold theintegrity of the process so that when 14 A. No.

15 theelection isover, people are confident that the 15 Q. Okay, thank you.

16 voterepresentswhat the people voted for. 16 Now | would like to talk about the

17 So | believethat that'sreally what the 17 signature matching regime that is being challenged in

18 intent of the legidatureiswhen they draft most of 18 thislawsuit.

19 theselaws, that people are given the ability to 19 For what reason or reasons does your

20 providefeedback, testify, do all that kind of stuff. 20 office support the ballot rejection rules or the

21 I have been doingit for alittlewhile 21 signature matching regime?

22 now, and I'm confident that they usually havethe 22 A. Again, | don't think | have a position

23 rightsof thevoter in mind in everything that |'ve 23 wherel support or I'm against either one. Wetake
24 seen. 24 thelaw asit'swritten, and, and we do our best to

25 So | don't know that | -- | wouldn't say 25 make surewe are complying with the law in supporting
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1 voterswithout disenfranchising them according to the 1 plantofor early voting and Election Day. Will | be

2 letter of thelaw. 2 ableto get theworkers? Will they be very concerned?

3 I'm, I'm not going to say |'m for or 3 We'vebeen trying for yearsto shift from

4 against either. Wefollow thelaw and | try to 4 thepoll worker that'selderly totry toget a

5 develop our processes to meet those requirements. 5 newer -- not newer, but younger support base. Not

6 Q. Okay. Thank you. 6 becausethe seniorsaren't capable of doing the work,

7 Does your office have any interest in the 7 but just to diversify and get peoplewho aremore

8 signature matching rules being upheld in this lawsuit? 8 comfortable dealing with technology. Wedon't know if

9 A. Again, wearejust looking for clear 9 wearegoingto beableto do that, but we're going to

10 direction oncethisisover sothat we know exactly 10 makeour best effort.

11 what will be expected of usto avoid lawsuits so that 11 Soit's been a seriousimpact, very

12 we can support an election and not haveto do 12 challenging, very costly. And we arejust doing

13 depositionsfor four hourswhen we should be 13 everything we can to make surethat we can providethe

14 developing ballots. 14 voting processin what will be the biggest election

15 Q. Okay. Hasthe State of Nevada 15 we've ever supported, which iswhat we say about

16 communicated to you itsinterest in enforcing the 16 pretty much every presidential election.

17 signature match rules? 17 Q. You'vejustindicated, butisit fair to

18 A. No, | haven't had any conversations with 18 say that your office is anticipating that the pandemic

19 them alongthoselines. 19 will continue to present challenges in the November

20 Q. Okay. Thank you, Mr. Gloria 20 election?

21 I would like to ask you afew questions 21 A. Wehaveto. If,if you areinthe

22 now about the current pandemic situation. And just 22 election industry and you're not preparing for the

23 generally, how hasthe COVID 19 pandemic impacted your | 23 wor st and hoping for the best, you are not going to be

24 office? 24 successful. Sowe alwaystry tolook at what the

25 A. Severely. Severely. I, | couldn't have 25 worst case could be and that'swhat we ar e preparing
page 171 page 173

1 doneit without the staff that provided the support in 1 for, s0...

2 such -- not many staffsin -- definitely in the State 2 Wedon't always get along with other

3 of Nevada, or the country for that matter, could have 3 departments because they think we are over doing things

4 adjusted to what we did in March when they told uswe 4 and asking for too much. But if wedon't do that and

5 needed to go all mail, which | wasin agreement with. 5 then thingsturn out to befor the wor st, then we look

6 Wewanted to make sure that we weren't 6 unprepared and likewedidn't do our jaob.

7 exposing the general public to any danger of catching 7 Q. Haveyou received comments or concerns

8 thisCOVID 19 and still have an opportunity to cast 8 from voters regarding either the June election in the

9 their ballot. 9 past or the upcoming November election regarding

10 So unfortunately, in the position that we 10 concernswith voting in light of the COVID 19

11 werein, wedidn't keep everybody happy, but | was 11 pandemic?

12 completely confident that we had done everythingin 12 A. Yes. It'sbeen avery stressful time.

13 our power to support the election and provide access 13 I'veheard from people on both sides of the argument.

14 andtry to prevent the spread of thevirus. 14 1'veheard from people who are very upset that we even

15 It'snot going away. It continuesto pose 15 considered going all mail. 1've heard from other

16 tremendouschallenges. The number onechallengebeing | 16 peoplewho didn't understand why we couldn't do the

17 wecan't predict the future. | mean, if we base what 17 mail and providein-person voting.

18 weweregoingtotry todoin October and November on | 18 So, yes, | mean, we have had a tremendous

19 what we know today, we've broken three recordsthis 19 amount of feedback from the general public. More

20 week in Nevada or Clark County, actually. Wehad over | 20 alongthelinesof: Well, now what areyou going to

21 1,000 cases, new casesreported for three daysin the 21 dofor thegeneral? And we are still waiting for some

22 past week. That'san extremely serious situation to 22 direction in that area.

23 bein. 23 But we are planning definitely to plan for

24 Arewe going to be ableto get workers? 24 35sitestovotefor early voting for 14 daysand a

25 Wewould loveto provide morein-person accessor we | 25 large number of vote centerson Election Day. And if
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1 wecan get some help, we are also planning to send a 1 A. Wearedefinitely taking alook at our
2 mail ballot to every voter so that wewill have all 2 sampleballot on what information we will be
3 thebases covered no matter what happens with the 3 providing. We, we are doing everything we can just to
4 pandemic. 4 dothebasics.
5 Q. Ithink you just said that if you get some 5 So | don't know how much outreach we are
6 help that you would like to mail ballotsto every 6 goingto do, but we are goingto put aton of
7 voter, do | havethat correct? 7 information on our website and make sure helping --
8 A. Yes youdo. | don't havetheauthority 8 working with our P1O, and of cour se my management.
9 todoit on my own. 9 We'll be developing documentsto make surethat weare
10 Q. Okay. Soinaddition to lega authority, 10 getting out information on alot of things we talked
11 isthere any other help that your office would require 11 about today, the cure process, when to expect your
12 to mail out ballots? 12 ballot, how to go about getting your ballot to a
13 A. No, I just need the authority to do so. 13 drop-off box, requirementsfor doing so, all of those
14 And so my -- | have communicated thisto my Board of | 14 kinds of things.
15 County Commissionersand they have given me 15 S0, yes, we have been pretty successful in
16 instruction to moveforward and dowhat | cantotry |16 the past with sharinginformation with the general
17 tomakethat happen, but I'm just aregistrar. Sol 17 public, so we are hoping we will be able to continue
18 have communicated that to people at the State level 18 todothat.
19 what wewould like to see happen and what wefeel is | 19 Q. Verygood. Thank you.
20 absolutely crucial to usbeing successful in 20 Are voters able to check their
21 supporting the election this coming fall. 21 registration status online at thistime?
22 So | have donewhat | can and we're 22 A. Yes sir.
23 waiting, we'rewaiting for that assistance. 23 Q. Okay. Thank you.
24 Q. Okay. Theplansthat you just articulated 24 Okay, thank you. Now | would liketo
25 that you currently have for November, are these 25 shift gears and talk alittle bit about the relief
page 175 page 177
1 officia plans of your office? 1 that the plaintiffs have requested in this lawsuit.
2 A. Yes. 2 So with regards to the voter assistance
3 Q. Havethey been announced? 3 ban, the plaintiffs have asked this Court to enjoin
4 A. Yes 4 enforcement of that ban, which means that we've asked
5 Q. Do you anticipate that you will continue 5 the Court to order you and other local election
6 to update and announce new policies and plans as the 6 officials charged with enforcing the law to stop
7 situation develops? 7 enforcing it.
8 A. Certainly. Timestandsstill for no one. 8 So my question for you isif plaintiffs
9 Q. Indeed. 9 aresuccessful and the voter assistance ban is
10 What is the latest date that mail ballots 10 enjoined, what would your office need to do to
11 would need to be printed for the November election? 11 implement that change in the law?
12 A. Waél, wehaveto meet the federal 12 A. Wejust need theinformation. Weare
13 guideline of getting our ballots out 45 daysprior to 13 prepared to support whatever occurs after thiscaseis
14 theelection. Sowearenow currently intheprocess |14 over. But having theinformation ismost of the
15 of ballot development and proofing. Soour printer is | 15 battle.
16 goingto probably need to be ableto gotowork on the | 16 Q. Okay, thank you. Great.
17 actual ballotsby the end of August in order to make |17 And moving on to the signature matching
18 surethat we can have everything printed and ready to| 18 law. Plaintiffs have asked the Court to enjoin
19 go, starting with the federal deadline. 19 enforcement of those signature matching laws, which
20 Q. Okay. Thank you, Mr. Gloria. 20 again means that we've asked the Court to prevent your
21 Will postage be paid on mail ballots that 21 office and the other local election officials from
22 areused in the November general election? 22 rejecting ballots based on whether the ballot return
23 A. Yes dir. 23 envelopeissigned or whether the signature is
24 Q. Andwill you be undertaking voter 24 believed to be a match with the voter's signature on
25 education effortsin advance of the November election? |25 file.

ROCKET, REPORTERS

888.832.0050

www.RocketReporters.com

106


http://www.rocketreporters.com

Joseph P. Gloria

Corona, et al. vs Cegavske, et al. 178..181

page 178 page 180

1 If plaintiffs are successful and the 1 machinewill have nothing to do with, with whatever is

2 ballot rejection rules are enjoined, what would your 2 determined in thiscase. Thethresholdson that

3 office need to do to implement that change in the law? 3 machinewill be changed according to the quality of

4 A. Wadll, that'sjust a change of policy and 4 our signaturesthat we havein the database and what

5 educating our staff on what'snow required. That is 5 we see asan acceptable output for the machinein our

6 not new tous. Changeisconsistent in electionsfrom 6 process.

7 onecycletothenext. Soagain havingthe 7 Q. Let meask you one more question along

8 information isall we need. Tell uswhat we need to 8 theselines, Mr. Gloria

9 doand wewill makeit happen. We've got a bad habit | 9 If the Court or the legislature required

10 of doing that. 10 that county clerks continue the cure process for an

11 Q. Verygood. Thank you. 11 additional three days, in addition to the seven days

12 If either the Court or the Nevada 12 currently provided, what would your office need to do

13 legidature required that county clerks reject a 13 toimplement that change?

14 ballot only if asignature was deemed to be a mismatch 14 A. Soyou'repushing that to the canvass

15 beyond areasonable doubt, what would your officeneed | 15 date.

16 to do to implement that change in the law? 16 Q. Please, please say more on that.

17 A. Wéll, can -- you need to define that. 17 A. You better change the canvass date.

18 What isbeyond a reasonable doubt? You'veasked me | 18 Because once the cure processisdone, now we haveto

19 several questionstoday related to what | base my 19 send our ballot information to the Secretary who has

20 decisionson. Giveussomethingto basethat decison |20 todevelop areport that matchesvotersin all 17

21 on. What isareasonable doubt? That'sthedirection |21 countiesto makesurethat wedon't have duplicate

22 weneed. 22 votersor anybody doing anything nefariousin the

23 Q. Whenyou say "that's the direction we 23 State of Nevada.

24 need," isthat something that you would expect 24 Our voter registration system in Nevada s

25 normally from the Secretary of State's office or from, 25 bottom up, not top down. So each of the 17 counties
page 179 page 181

1 from someone else? 1 hastheir own databasethat they use for voter

2 A. Could comefrom the Secretary of State. 2 registration for processing voters. Soin order to

3 But thechangeyou'retalking about that might occur 3 makesurethat the same day registration and

4 asaresult of thislawsuit, if you don't tell uswhat 4 everything else that goes on, if we have to wait for

5 beyond areasonable doubt meansand then you ask usto| 5 an additional three days, which would takeit to a

6 definethat, you'regoingtobein court again. And 6 Friday, which is canvass day, that meanswe won't get

7 Esmeralda might not doit theway | doit. Washoe 7 areport from the Secretary. And they don't like

8 might not doit theway | doit. Sothe Secretary is 8 working weekends. But wewon't get areport from the

9 the Chief Election Officer, they should definitely 9 Secretary at the earliest Saturday, probably Sunday,

10 takethelead. 10 becausethey havetorun that data and match it and

11 If you havethat solution in hand, if this 11 giveusareport totell usthese people appear to

12 case-- if you are successful with this case, the more 12 havevoted twice.

13 direction you can give us, the better off we will all 13 We had at least one person that fell into

14 be. 14 that category in theprimary. Sothat'sacheck that

15 Q. Andinlight of that direction, would you 15 wehavetodo. And wecan't read those, we can't

16 imagine that you might need to, for example, change 16 finish reading those ballots until wereceive that

17 thethreshold level on the machine that we discussed 17 report.

18 earlier, isthat one of the things that -- 18 So you're pushing the canvass date which

19 A. That threshold level hasnothing to do 19 now affectsthe State canvass and the Supreme Court

20 with what you'retalking about. 20 and what they do to canvassthe election. Soif you

21 Q. Okay. 21 delay that, the whole thing needs to shift and there

22 A. Becausewe still have a manual review. 22 will belot of a grumpy people.

23 Keep in mind, if the signatureisrejected, we've 23 For us, it doesn't matter aslong asthe

24 till got threelevels of review, including mine, that 24 canvass date gets extended aswell.

25 occur with that signature. What we do with the 25 Q. Thank you, Mr. Gloria.
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1 A. | doknow thisthat | could, wedid -- 1 A. Itlookslike, yes.
2 that the-- well, no, that doesn't, never mind. 2 Q. Okay.
3 Disregard. 3 MR. HAWLEY: And could | ask you to scroll
4 Q. Okay. Noworries. Thank you. 4 down to pages 10 and 11, Mr. Mortensen.
5 Would your answer to my previous question 5 Okay. And actualy, could you zoom in on
6 about extending the cure process by three days, you 6 the, onthetop half of, of page 10, please. Thank
7 pointed to some issues that would arise with that. If 7 you.
8 it were extended by two days, would that help matters 8 BY MR. HAWLEY:
9 orinyour view would that still present those same 9 Q. Do you recognize this email, Mr. Gloria?
10 logistical difficulties? 10 A. Yes, | do. That information isdifferent
11 A. Samething. Doesn't matter how many days. | 11 than that spreadsheet asfar astheinactive voters.
12 If it'sone day, two days, three days, you haveto 12 Q. Okay, I'msorry. So do you see whereit
13 extend the canvass period. We haveto do that work. | 13 says:. "Attachments'? Do you see whereit says:
14 Wedtill havetoreconcile. We still haveto get 14 "20P_Mail Ballot Signature Cured
15 those ballots counted into the system. 15 (RM*" --
16 So whatever number of days you extend 16 A. | seethat.
17 that, you haveto increasethe canvass period. 17 Q. --"R9"?
18 Q. Okay, thank you. | have good news for 18 Okay. Isthat, isthat the Excel sheet
19 you, Mr. Gloria, I'm very close to being finished with | 19 that you looked at earlier? Sorry, not the one that's
20 dl of my questions. 20 highlighted.
21 A. Good news. | told you, | have enchiladas 21 MR. HAWLEY: Actualy, Mr. Mortensen, the
22 waiting. 22 preceding Excel sheet.
23 Q. And]I don't want to keep you from them, so 23 Therewe go. Thank you, Mr. Mortensen.
24 we're going to wrap this up as quickly as we can. 24 BY MR. HAWLEY:
25 Before |, | turn things over to the other 25 Q. Mr. Gloria, isthat the Excel sheet that
page 183 page 185
1 lawyers, | just want to quickly review. 1 youreviewed earlier?
2 Earlier, if you recall, | showed you an 2 A. Wadll, it'sgot the sametitle, I'll agree
3 Excd sheet and asked you some questions about it. Do | 3 with that.
4 vyourecall that? 4 Q. Okay. If | represent to you that the
5 A. Yes | do. 5 Excel sheet we showed you isthe Excel sheet that you
6 Q. |just want to establish for your benefit, 6 had attached to this email, would you change any of
7 wherewould that Excel sheet came from. 7 theanswersthat you gave earlier in the deposition?
8 MR. HAWLEY: Socould | ask, 8 A. No. | believel said that I, | agreed
9 Mr. Mortensen, could you please pull up Tab AA and 9 that it was-- those werethe cured, those onesthat
10 mark it as Exhibit 18, 10 successfully cured their ballot.
11  (GlorialExhibit 18, marked for identification.) 11 Q. Okay. Very good. Thank you very much,
12 MR. HAWLEY: Okay. And could, couldyou |12 Mr. Gloria.
13 zoom in on that a bit. 13 Do you intend to be -- do you intend to
14 BY MR. HAWLEY: 14 tedtify at trial in this case?
15 Q. Okay, Mr. Gloria, do you recognize this 15 A. Onlyif I'mforced to do so.
16 email? 16 Q. Okay. Andif you were caled to testify,
17 A. Thisistheinformation that Daniel 17 would you address any topics that | haven't asked you
18 requested. 18 about already?
19 Q. Okay. 19 A. | don't know that | havetheability to
20 MR. HAWLEY: And could you please scroll 20 just bringthingsup | want to talk about. | don't
21 down, Mr. Mortensen. One moment, please. Couldyou |21 believe so.
22 please scroll down to pages 2 and 3. 22 Q. Okay. And do you have any other additions
23 BY MR.HAWLEY: 23 or changes you would like to make to the answers that
24 Q. Mr. Gloria, are these the open records 24 you have given me today?
25 requests that you received? 25 A. No.
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page 186 page 188
1 MR. HAWLEY: Okay. That'sal | have for 1 A Wolf. I'mnot sureexactly. Heworksfor
2 now, Mr. Gloria. Thank you very much. 2 alocal attorney'sofficethat provided that
3 I will turn things over to your lawyer and 3 information request to me.
4 therest of the group. 4 Q. Whatinteractions have you had with
5 MR. HARDY: | just have a couple of 5 Mr. Bravo?
6 questions, if that'sal right. 6 A. Soleyinreationtothepublic
7 MS. MILLER: Could | take it first there, 7 information request and what they requested and what
8 Mr. Hardy? 8 wewereableto provide.
9 MR. HARDY: Go ahead. 9 Q. Haveyou had any direct conversations with
10 MS. MILLER: Thank you. 10 hisoffice?
11 11  A. No.
12 EXAMINATION 12 MR. HARDY: That'sall | have. Thank you.
13 BY MS. MILLER: 13 Nothing further.
14 Q. Earlier you testified that the only way 14 MR. HAWLEY: Does anyone else have any
15 for avoter to cure hisor her signaturewastoreturn | 15 questionsfor Mr. Gloria?
16 one of those cure affidavits? 16 MS. MILLER: | do have afollow-up.
17 A. That'scorrect. 17
18 Q. That'scorrect. 18 FURTHER EXAMINATION
19 But and those cure notices go out early in 19 BY MS. MILLER:
20 the signature rejection process; isthat right? 20 Q. Doyouknow Bradley Schrager?
21 A. That'scorrect. 21 A. | doknow Bradley Schrager.
22 Q. What if later in the signature review 22 Q. Areyou aware what firm he works with?
23 processyou or your staff determine that signature 23 A. Mymemoryisterrible. | don't know
24 wasn't matched? 24 exactly, but | know that he'salocal attorney.
25 A. Then thecure processwould be eliminated | 25 Q. Would it surprise you to learn he worked
page 187 page 189
1 because we verify and confirm that the signature did 1 with Wolf Rifkin?
2 match according to our review. Sothey would no 2 A. No, it would not.
3 longer need to providethecure. 3 Q. Haveyou had conversations with
4 Q. Would their name still show up on alist 4 Mr. Schrager on the telephone?
5 of people who were sent a notice? 5 A. Inrelation tothiscase?
6 A. Yes 6 Q. Just sincethe primary?
7 Q. Would they show up as cured? 7 A. Questions, yes. He generally workswith a
8 A. Not necessarily. 8 group that will call in with issues at polling places
9 THE VIDEOGRAPHER: Excuseme. Ms. Miller,| 9 related to electioneering, just general issues going
10 | know you're in the same room, but do you mind 10 on. Sometimes hewill send a question related to that
11 speaking up just alittle bit since you're using his 11 and hisrepresentative.
12 microphone? It'scomingin alittle faint. 12 MS. MILLER: Thank you. No further
13 MS. MILLER: Okay. I'm done, and I'll 13 questions.
14 passthe witness. 14 MR. HARDY: | just want to follow up on
15 15 that, Mary-Anne, if | can.
16 EXAMINATION 16
17 BY MR. HARDY: 17 FURTHER EXAMINATION
18 Q. Mr. Gloria, you referenced -- thisis 18 BY MR. HARDY:
19 Brian Hardy. I'mthe attorney for the intervenor 19 Q. Your interactions with Mr. Schrager, you
20 defendants. 20 said that you may have talked to him about this case
21 Previoudly, and right at the close, you 21 orjustissuesrelated to voting in general ?
22 were asked some questions about giving info to Daniel. | 22 A. Votingin general.
23 Who isthe Daniel that you're referring to? 23 Q. Okay. Soyou haven't had any
24 A. Daniel Bravo. Heworksfor -- 24 conversations with any other attorneys about this
25 Q. Goahead. 25 gpecific case other than your own counsel ?
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page 190 page 192
1 A. No, | havenot. 1 hasreceived and on past practices, we've developed a
2 MR. HARDY : | have nothing further then. 2 policy that hasuslook at signaturesin morethan one
3 MR. HAWLEY: Okay, Mr. Gloria-- sorry, 3 pass.
4 did someone else have a question? 4 Now we have the computer system that has
5 MR. ZUNINQO: | did. Thank you, Jonathan. 5 an algorithm that also checksthe quality of the
6 Mr. Mortensen, will you pull up Exhibit 6, 6 signature. Wearelooking to match that signature
7 please. 7 based on what we have been trained from the
8 8 professional agent that comesin and workswith usand
9 EXAMINATION 9 on policy that has been developed for many years
10 BY MR. ZUNINO: 10 within the department.
11 Q. Thisistheprovisionthat Mr. Hawley 11 Q. Doyou think that like guidance or a
12 asked you about. Specifically the one that's been 12 definition of reasonable question of fact would help
13 highlighted in yellow regarding reasonable question of | 13 you to do your job?
14 fact. 14 A. Anytimeyou clarify anything, aslong as
15 Do you know when that provision was 15 it'sbased in thelaw, it always helps. We have 17
16 adopted or made part of Nevada law? 16 counties. You know, we get together for a
17 A. No, | would haveto do some homework to |17 conversation and not everybody isthinking along the
18 giveyou that answer, sir. 18 samelines. So asthe Chief Election Officer, you
19 Q. You have been the Registrar for quite a 19 hopethat the Secretary develops policies that gives
20 few years, haven't you? 20 clear direction.
21 A.  Seven. 21 Q. Okay.
22 Q. Sowhen, when did you -- asyou recal, 22 MR. ZUNINO: Mr. Mortensen, would you
23 when did you start using this reasonable question of 23 bring up -- pull this down and bring up|Exhibit 15,
24 fact standard? 24 please.
25 A. Our policies have been developed herefor |25 /1
page 191 page 193
1 many years. Wecarried forward on what we'veusedin | 1 BY MR. ZUNINO:
2 thepast. So,in my switchover, when | moved intothe | 2 Q. Okay. Andthisiswhat Mr. Hawley has
3 Registrar's position, we of course did a review of 3 referred to asthe voter assistance ban. And he's
4 policy and talked to division managers. We adopted 4 highlighted there for you Subsection 4, which deals
5 what we had in place because it wasworking. 5 with family members, right.
6 So specifically to the reasonable 6 So do you understand this provision has
7 question, | couldn't tell you when that was 7 created an exception to the voter assistance ban for
8 specifically taken into consider ation when developing 8 people who return ballots on behalf of their family
9 policy. 9 members?
10 Q. Okay. Do you understand this provision as 10 A. Anexception? Yes. It'sallowingfor a
11 creating a presumption that there is a match between 11 member of the family to deliver a ballot for them.
12 signatures unless there is reasonable evidence to the 12 Q. Soitwould be an exception to the crime,
13 contrary? Doesit create a presumption in your mind 13 correct?
14 or no? 14 A. Yes
15  A. A presumption that there needsto bea 15 Q. Okay. Doyou -- | think you've aready
16 signaturematch in order to processthe ballot to be 16 answered this. Does your office have like a criminal
17 counted? 17 investigative function?
18 Q. Sodoesit create a presumption of amatch 18 A. No.
19 in the absence of evidence to the contrary? 19 Q. Do you have aprosecutorial function?
20 A. No, not in my opinion. To presume that 20 A. No.
21 thesignatureisgood unlesswe have -- 21 MR. ZUNINO: Okay. That'sall that | had.
22 Q. Idon't--yeah. Soinyour mind, what 22 Thanks.
23 is-- what does this reasonable question of fact 23 MR. HAWLEY: Mr. Kaplan, Mr. Greenburg,
24 standard require of your staff? 24 Ms. Miller, any additional questions?
25 A. Waéll, based on thetraining that my staff 25 MS. MILLER: Nonefor me.
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page 194 page 196

1 MR. GREENBURG: Thisis Rand Greenburg. || * CERTI FI CATE OF REPORTER

2 have no questions. 2

3 MR. HAWLEY: Okay. Mr. Gloria, | actually | 3 STATE OF NEVADA)

4 just have one more question for you, please. ) ss

5 4 COUNTY OF CLARK )

6 FURTHER EXAMINATION Z | Denise R Kelly, a Certified court

7 BY MR. HAWLEY: 7 Reporter, duly Iicenseld by th’e State of Nevada do

8 Q. Thetraining that you and your staff have 8 hereby c;rt ity

9 started undertaking with the, with the forensic o Th;t | reported the deposition of

10 expert, abOUt_hOW Iong doesthat trai nm_g I_aSt? 10 JOSEPH P. GLORIA, commencing on Friday, July 24, 2020,
11 A. Oh,it'sabout afour-hour training. 11 at the hour of 806 am

12 Q Okay' Do you use the same, the same 12 That prior to being deposed, the deponent
13 trainer each time? 13 was duly sworn by ne to testify to the truth;

14 A. Wewerehappy with what shedid for usin 14 That | thereafter transcribed ny said

15 thefirst year,which Waslastyear,sowe‘ve 15 stenographic notes into witten form

16 continued to use her. 16 That the typewitten transcript is a

17 Q. Okay. Do you happen to have her name? 17 conplete, true, and accurate transcription of ny said
18 A. Not withme. | can get it for you. 18  stenographi c notes;

19 Q. Okay. And actually on that note, you have 19 | further certify that pursuant to NRCP
20 been kind enough to agree to give usvarious piecesof |20 Rule 30(e)(1) that the signature of the deponent:

21 information over the course of this deposition. We 21 __ was requested by the deponent or a

22 will communicate aletter to, to your counsel listing 22 party before the conpletion of the deposition;

23 some of those things that you agreed to send to us. 23 _X_ was not requested by the deponent or a
24 Doesthat sound okay? 24 party before the conpletion of the deposition;

25 A. That soundsgreat. 25 | further certify that 1| amnot a relative
1 MR. HAWLEY: Okay. All right. Thever;age 199 1 or enployee of counsel or of any of the parties page 197
2 |ast thing | haveto say on therecord isto thank you 2 involved in the proceeding, nor a person financially
3 for your time, and thank you and your staff for the 8 interested in the proceeding.

4 work that you do. 4 I'N WTNESS WHERECF, | have set ny hand in ny

5 And to, on behalf of all of us, WiShyOUf 5 office in the County of Clark, State of Nevada, this
6 mother avery happy birthday, and | hope you have a 6 3lst day of July, 2020.

7 wonderful time. And thank you so much for your time ;

8 today. o

9 THE WITNESS: Surething. Thank you. 10

10 MS. MILLER: You guys have agood weekend. |,

1 THE VIDEOGRAPHER: Thetimeis12:15pm., |, C O £ #l

12 and t.hIS concludes the video deposition of Joseph 13 Denise R Kelly

13 Gloria OCR #252. RPR

14 (Whereupon, the deposition concluded at 12:15 p.m.) 14

15 15

16 16

17 17

18 18

19 19

20 20

21 21

22 22

23 23

24 24

25 25
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STEVEN B. WOLFSON

Clark County District Attorney

MARY-ANNE MILLER

County Counsel

NSB #001419

500 S. Grand Central Parkway

Las Vegas, NV 89106

702.455.2164

Mary-Anne.Miller@ClarkCountyDA.com
Attorneys for Defendant Joseph P. Gloria,
Clark County Registrar of Voters

FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, STATE OF NEVADA

DANIEL CORONA, DARIN MAINS, Case No.: 20 OC 00064 1B
BRIAN MELENDEZ, TERESA
MELENDEZ, OMAR ABDUL-RAHIM,
DALE AULT, LYNN JOHN, GENEA Dept. No.: 1l
ROBERSON, LORENZITA SANTOS,
NEVADA STATE DEMOCRATIC
PARTY, DNC SERVICES
CORPORATION/DEMOCRATIC

NATIONAL COMMITTEE, DCCC, ANSWERS TO PLAINTIFFS FIRST
PRIORITIES USA, and THE NATIVE SET OF INTERROGATORIES TO
AMERICAN CAUCUS OF THE DEFENDANT JOSEPH P. GLORIA
NEVADA STATE DEMOCRATIC
PARTY,
Plaintiffs,
VS.

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State;
JOSEPH P. GLORIA, in his official
capacity as Registrar of Voters for Clark
County, Nevada; DEANNA SPIKULA, in
her official capacity as Registrar of \Voters
for Washoe County, Nevada; KRISTINE
JAKEMAN, in her official capacity as the
Elko County Clerk; and AARON FORD, in
his official capacity as the Attorney General
of the State of Nevada,

Defendants.

Comes now Defendant Joseph P. Gloria, Registrar of VVoters for Clark County, by and
through his counsel, Steven B. Wolfman, District Attorney, by Mary-Anne Miller, County
Counsel and answers Plaintiffs’ First Set of Interrogatories to Defendant Joseph Gloria

pursuant to Rule 33 of the Nevada Rules of Civil Procedure as follows:
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INTERROGATORY NO. 1:

Describe the make and model of any signature match machines used by Your Office
in implementing the Signature Matching Regime.

ANSWER TO INTERROGATORY NO. 1:

Please see attached equipment specification, identified as “Clark 023-".

INTERROGATORY NO. 2:

Describe how many signature matching machines used by your Office operate and
make determinations, including but not limited to how the machines are calibrated, what data
the machines rely on to make determinations, and how many signatures for each voter the
machines have access to.

ANSWER TO INTERROGATORY NO. 2:

Please see answer to Interrogatory No. 1. Signature verification functionality as it
relates to the sorter is based on capturing the signature on the outer envelope with a high-
speed camera as the in-bound vote by mail envelopes are fed through the sorter. Automatic
signature verification software (ASR) provides the county with the opportunity to set a
threshold for comparing the captured signature automatically against the most recent
signature captured in the voter registration base. Successful matches for signatures when
using this software is based on the dots per inch (DPI) of the signature image and how clean
the background is for the signature. Those signatures that are not matched by the software
are then viewed by county staff for another review of the signature match.

There is no calibration for the system since the signature match is based on a software
algorithm, similar to what is used in banking institutions, to match signatures.

INTERROGATORY NO. 3:

Describe how Your Office verifies signatures on absent and mailing ballot return
envelopes under N.R.S. 293.325.
ANSWER TO INTERROGATORY NO. 3:

The process begins with the Agilis ballot sorting machine. Those ballots are
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individually scanned from the return envelope matching the voters’ information to our voter
registration database. The software displays the voter’s signature which is verified for a
match. If the signature does not match it is sent to our researching team who has access to
all signatures on file for the voter. If the signature is still not verified for a match it is sent to
a bi-partisan counting board team for review to make one more review of the signature
before being sent directly to the Registrar of Voters for final review. Any voter whose
signature does not match or whose signature is missing must be contacted by mail, e-mail, or
phone number to inform them that they must provide a signed oath verifying that they have
returned their ballot and a NV driver license to confirm their identity. The NVSOS has
provided a mobile application that allows voters to accomplish this task electronically.
Otherwise they must provide the information to use via e-mail or by personally dropping off
the information. The voter has up to the seventh day by 5pm following the election to cure
their signature.

INTERROGATORY NO. 4:

Describe how Your Office verifies signatures on absent and mailing ballot return
envelopes under N.R.S. 293.333.
ANSWER TO INTERROGATORY NO. 4:

These ballots are verified in the same manner as envelopes under NRS 293.325.

INTERROGATORY NO. 5:

Describe any efforts by your Office to enforce the Voter Assistance Ban, including
but not limited to any forms, procedures, practices, requirements, or guidelines Your Office
uses when an individual returns multiple absent or mailing ballots to your Office.

ANSWER TO INTERROGATORY NO. 5:

This defendant and the Clark County Election Department are not familiar with the
term “Voter Assistance Ban.” If the inquiry is about the enforcement of NRS 293.330(4) or
293.353(4), the procedure is as follows: When a person delivers more than one to an
election official, the delivering person is offered an opportunity to make a declaration that he

or she is a member of the family of the voter. If the delivering person indicates that he or

115




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

she is willing to make that declaration, the outside of the ballot envelope is stamped with a
declaration form to that effect, and the person signs it. If the person indicates that he or she
Is not a family member, he or she is told to return ballots other than his or his own to those
voters or to drop the ballots in a U.S.P.S. mailbox or mail office.

DATED this 171" day of July, 2020.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Mary-Anne Miller
MARY-ANNE MILLER
County Counsel
State Bar No. 001419
500 South Grand Central Pkwy. 5 Flr.
Las Vegas, Nevada 89155-2215
Attorneys for Defendant Joseph P. Gloria,

Clark County Registrar of Voters

CERTIFICATE OF MAILING

| hereby certify that on the 17" day of July, 2020, | served a copy of the document by
emailing a copy of the above and foregoing Answers to Plaintiffs First Set of

Interrogatories to Defendant Joseph P. Gloria addressed as follows:

Brian Hardy, Esq. Rand Greenberg, Esq.
bhardv@maclaw.com rareenbura@elkocountvnv.net
Bradley Schrager, Esq. Herbert Kaplan, Esq.
bschrager@wrslawyers.com hkaplan@da.washoecounty.us
Gregory Zunino, Esq. Marc E. Elias, Esq.
gzunino@ag.nv.gov melias@perkinscoie.com
Henry Brewster, Esq,
Tyler R. Green, Esq. hbrewster@perkinscoie.com
Tyler@consovoymccrthy.com Courtney A. Elgart, Esq.

celgart@perkinscoie.com
Abha Khanna, Esq.
khanna@perkinscoie.com
Jonathan P. Hawley, Esq.
ihawlev@perskinscoie.com

[s/ Afeni Banks
An Employee of the Clark County District
Attorney’s Office — Civil Division
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The Dual Agilis is an innovative mail ballot sorting solution that makes inbound ballot processing,
quick, easy and affordable and empowers elections officials to manage election mail processing right
in your facility. The Agilis was designed to fit where space it very limited, with a small base footprint
and can simply be rolled on its heavy-duty wheels through any standard size doorway and plugged
into a standard 110v outlet. its slim design has the capabilities to process up to 36,000 mail ballots
per hour (real use volume will vary between 20,000-36,000 mail ballots per hour} and is highly
configurable with full reporting and audit capabilities.

The Dual Agilis can scan ballot envelopes capturing the voter’s signature, presenting the image to
the user on-screen for signature comparison against the signature held in the voter registration
database. Questioned ballots such as envelopes with no signature, are identified, and separated for
manual review. Additionally, if the County would require the ability for automated signature
recognition, the Dual Agilis has that as an option.

Runbeck understands the significance of installing a ballot acceptance system for counties that
conduct their elections by mail. Runbeck has the experience required to fulfill the County’s ballot
envelope sorting and scanning needs and the capability to answer any imperative concerns derived
from implementing and streamlining established processes with new ones.

Common criteria for County signature capture, compare, sorting and opening:

Automatically endorse the envelope with time, date and sequence number.

Scans voter barcode and capture image of the envelope.

Shows ballot as received in the Voter Registration Database (VRDB) providing the voter
credit for voting in that election.

Extract voter signature from the envelope to compare side-by-side with signature on file in
the VRDB.

Compatible with current VRDB system

Compatible with County network and overall technoiogy infrastructure.

Coordinate with Clerk’s Office and County Information Technology on system setup and
deployment on County data network.

implement system using security best practices.

2404 W. 14th St. Ste. 110 » Tempe, AZ 85281-6929 « 602-230-0510 « Fax: 602-437-1411 « info@runbeck.net

Clark 023 ™7
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Maintain and secure a full audit trail of ballot processing.

Sort envelopes by exceptions, such as missing signatures, ballots from other elections, from
another jurisdiction, etc.

Ability for one machine to process total returned ballot volume.

Ability to stack at least 100 ballots for throughput at one time.

Ability to generate reports at the group level to identify ballots that were out- stacked with
exceptions.

Ability to handle batches of up to 250 envelopes.

Double feed detection.

Envelope thickness detection with the ability to set a threshold and out stacking the
envelopes that don’t meet that threshold.

Automatically produce group log sheet to put in with the group of envelopes when scanning
group is complete.

Ability to identify ballot return method at the beginning of the group (such as mail, drop
box, etc.) and have that information available to the VRDB.

Optional Automated Signature Recognition is available if desired, with the ability to set a
confidence threshold and with the ability to change to manual review.

Label generation at the end of the group (for archive purposes) with user configurable
information such as election, the group number, and the destruction date.

Provide training plan for elections staff, both initial and on-going. Initial training will be on-
site with on-going phone technical support.

Ability to open the envelopes as they are processed through machine.

Additionally, the Dual Agilis can:

Process up to 36,000 mail pieces per hour (600 mail pieces per minute).
Sort by any supplied routing information.

Reject wrong election mail ballots.

Scan multiple barcode locations in one pass.

Detect barcode duplicates and identify barcodes that cannot be read.
Verify signature capture and comparison.

Provide thin and thick envelope detection.

Clark 024 '
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AARON D. FORD
Attorney General

GREGORY L. ZUNINO (Bar No. 4805)
Deputy Solicitor General

CRAIG A. NEWBY (Bar No. 8591)
Deputy Solicitor General

State of Nevada

Office of the Attorney General

100 North Carson Street

Carson City, NV 89701-4717

(775) 684-1100 (phone)

(775) 684-1108 (fax)

GZunino@ag.nv.gov
CNewby®@ag.nv.gov

Attorneys for Defendants Barbara Cegavske
and Aaron Ford

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA IN AND FOR CARSON CITY

DANIEL CORONA, DARIN MAINS,
BRIAN MELENDEZ, TERESA
MELENDEZ, NEVADA STATE
DEMOCRATIC PARTY, DNC SERVICES
CORPORATION/DEMOCRATIC
NATIONAL COMMITTEE, DCCC, and
PRIORITIES USA,

Plaintiffs,
vs.

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State,
JOSEPH P. GLORIA, in his official
capacity as Registrar of Voters for Clark
County, Nevada, DEANNA SPIKULA, in
her official capacity as Registrar of Voters
for Washoe County, Nevada, KRISTINE
JAKEMAN, in her official capacity as the
Elko County Clerk, and AARON FORD, in
his official capacity as the Attorney
General of the State of Nevada,

Defendants.

Case No. 20-0C-00064 1B

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’
MOTION FOR PRELIMINARY INJUNCTION
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Defendants BARBARA CEGAVSKE, in her official capacity as Secretary of State for
the State of Nevada (Secretary of State), and AARON D. FORD, in his official capacity as
Nevada Attorney General, acting by and through counsel, Gregory L. Zunino, Deputy
Solicitor General and Craig A. Newby, Deputy Solicitor General, hereby submit their
Opposition to Plaintiffs’ Motion for Preliminary Injunction.

MEMORANDUM OF POINTS AND AUTHORITIES
I INTRODUCTION

To diminish the spread of the COVID-19 illness, Secretary of State Barbara
Cegavske (“"Secretary” or “Secretary Cegavske”) and her staff worked in partnership with
Nevada’s seventeen local election officials to implement an all-mail primary election for
June 9, 2020. Ex. A at 2:6-9; Ex. B at 2:20-25, 3:1-14; Ex. C at 2:3—-10. Subsection 4 of NRS
293.213 sets forth the legislative grant of authority for her do so under the current
circumstances. Without qualification, this statutory provision authorizes Nevada's state
and local election officials to cooperatively establish “mailing precincts” in which registered
voters cast their votes by mail.

Plaintiffs agree that Secretary Cegavske lawfully exercised her authority to approve
mailing precincts within each of Nevada’s seventeen counties. Mot. at 5:16-17; Compl. at
2:26-28. They disagree, however, with the Secretary’s decision to defer to the discretion of
the county clerks regarding: (1) the number of physical polling places in excess of one to be
established within each county; and (2) the composition of the roster of persons (active
versus inactive voters) to whom the county clerks will mail ballots for the 2020 primary
election. Compl. at 12:1-28. These are policy decisions for local election officials to make
in light of the geographic considerations, fiscal concerns and logistical challenges unique to
each county. Ex. B at 4:1-24, 5:1-26; Ex C. at 2:1-28, 3:1-26. Overall, the policy decisions
concerning the administration of Nevada’s 2020 primary election were carefully evaluated,
reasonable, and consistent with all applicable statutory and constitutional protections for

voting rights, free speech and freedom of assembly.
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In addition to challenging the reasonable policy decisions of state and local election
officials, Plaintiffs object to the anticipated enforcement of statutory election-integrity
provisions governing: (1) the process for verifying the signatures on paper ballots, Compl.
at 18:18-28, 19:1-28; and (2) the time within which signature discrepancies on ballot
envelopes must be cured, Compl. at 21:1-18. See NRS 293.325-335. Finally, they take
issue with what they characterize as a statutory “ban” on “voter assistance.” Compl. at
17:20-28, 18:1-17. See also NRS 293.317, .330 and .353. With certain exceptions, Nevada’s
so-called “voter assistance ban” prohibits campaign volunteers and partisan advocates from
collecting and returning paper ballots on behalf of voters. Numerous states have similar
statutes as a means to deter voter fraud. See Research by the National Conference of State
Legislatures, last accessed on 5/2/20 at www.ncsl.org/research/elections-and-
campaigns/returning-absentee-ballots.aspx.

As with the decisions concerning physical polling locations and the mailing of ballots,
the manner of enforcing statutory election-integrity safeguards is entrusted to the
discretion of state and local election officials and law enforcement agencies. There is no
reason to believe, based upon Plaintiffs’ complaint and motion for injunctive relief, that the
enforcement of existing election-integrity statutes will burden Plaintiffs’ voting rights, free
speech, or freedom to assemble-

II. STANDARD OF REVIEW

To obtain a preliminary injunction in this case, Plaintiffs must show (1) a likelihood
of success on the merits and (2) a reasonable probability that the alleged conduct on the
part of state and county election officials, if allowed to continue, will cause irreparable harm
for which compensatory damage is an inadequate remedy. University and Community
College System of Nevada v. Nevadans for Sound Government, 120 Nev. 712, 721, 100 P.3d
179, 187 (2004). “In considering preliminary injunctions, courts also weigh the potential

hardships to the relative parties and others, and the public interest.” Id.

Plaintiffs cannot meet these burdens; they are unlikely to succeed on the merits

because they advance speculative claims about potential burdens upon voting rights. For
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the same reason, Plaintiffs will not suffer any harm, much less irreparable harm, at this
preliminary stage of the election administration process. Finally, the balance of equities
and the public interest during these unprecedented times weigh heavily against injunctive
relief.

The motion must be denied.

III. SUMMARY OF THE ARGUMENT

Plaintiffs are individual registered voters, voting rights advocates, and partisan
political organizations who express concern that state and local election officials have not
taken adequate precautions to ensure that all potential voters are afforded ample
opportunity to cast a vote in the 2020 primary election. Their advocacy on behalf of all
potential voters is not consistent with principles of standing and ripeness. Nor does it
afford proper deference to the election officials who are charged with making the critical
policy decisions that underlie the preparations for the all-mail primary election.

As noted above, Secretary Cegavske and local election officials worked in
partnership to implement an all-mail primary election. Their objective was to “maintain a
high level of access to the ballot, while protecting the safety of voters and poll workers”
Mot., Ex. 12 at 1. Volunteer poll workers, in particular, tend to be in a high risk category
for developing life-threatening complications from COVID-19. Ex. A at 2:15-20; Ex. B at
6:1—6; Ex. C at 2:11-13. Through public education and voter outreach programs, state and
local election officials will significantly increase voter awareness of vote-by-mail processes,
thus creating an incentive for them to cast paper ballots. Ex. A at 4:15-20; Ex. B at 3:17-
20; Ex. C at 2:3-10. Conversely, by limiting the number of physical polling locations within
each county, election officials will create a disincentive for voters to needlessly expose one
another and poll workers to the risk of infection. Ex. A at 5:1-4; Ex. B at 6:7-19; Ex. C at
2:24-28, 3:1-8.

Election officials have agreed to establish at least one polling location within each
county to accommodate statutory same-day registration requirements, see NRS 293.5842,

and to increase access for voters who may, due to unforeseeable circumstances, be unable
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to cast their votes by mail. Ex. B at 5:5-9; Ex. C at 3:9-13. Election officials have also
agreed to mail ballots only to active voters to reduce the expense of mailing ballots that
will almost certainly be returned by the U.S. Postal Service as undeliverable. Ex. A at 4:1—
4; Ex. B at 3:21-26, 4:1-7, 4:19-24; Ex. C at 3:9-13. By reducing the considerable expense
of mailing ballots to inactive voters, limited government resources can be reallocated to
public education and voter outreach programs Ex. A at 4: 8-20; Ex. B at 3:17-20; Ex. C at
3:9-13.

In summary, the decisions that Plaintiffs challenge in this case implement
reasonable policy considerations and do not burden voting rights or other constitutional
liberties. Under applicable federal and state case law, the preparations for the all-mail
primary should be allowed to proceed unimpeded by Plaintiffs’ unforeseeable demands.
Furthermore, to the extent that Plaintiffs take issue with the possible manner of enforcing
statutory election-integrity provisions, their claims are too speculative to warrant this

Court’s intervention.

IV. ARGUMENT

A. Plaintiffs are Unlikely to Succeed on the Merits for Multiple Reasons
i. Plaintiffs Do Not Have to Standing, Nor Are Their Claims Ripe for
Review

To establish jurisdiction, generally, a party must show a personal injury and not
merely a general interest that is common to all members of the public to have standing to
file suit. See Schwartz v. Lopez, 382 P.3d 886, 894 (Nev. 2016). In the context of challenging
the constitutionality of a statute, the Nevada Supreme Court has held that a party must
suffer harm fairly traced to the statute that invalidating it would redress. Elley v.

Stephens, 104 Nev. 413, 416-17, 760 P.2d 768, 770 (1988).

Nevada requires litigated matters to present an existing controversy, not merely the
prospect of a future problem, for them to be ripe for judicial determination. Resnick v.

Nevada Gaming Commission, 104 Nev. 60, 65-66, 752 P.2d 229, 232 (1988). To
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demonstrate ripeness, Plaintiffs must demonstrate that “harm is likely to occur in the
future because of a deprivation of a constitutional right.” Id. 104 Nev. at 66. In short, both
standing and ripeness doctrines require Plaintiffs to demonstrate harm tied to the
purportedly improper actions by the Secretary. Because none yet exists, the Court should
reject Plaintiffs’ claims.

Here, Plaintiffs have not yet suffered an injury fairly traceable to the Secretary’s
plan for the primary election. First, Plaintiffs claim an interest in having Nevada’s election
laws enforced based on their presumed status as “active” registered voters, yet the primary
dispute about the mailing of ballots centers on “inactive” voters. It is not clear whether
any such voter is or could be made a party to this case. For purposes of voting in the June
9 primary election, any registered voter (including any inactive registered voter) has the
ability to update the voter’s address using a variety of different methods, including the
Secretary of State’s on-line system, if the update is made on or before the day of the election.
See NRS 293.5832; NRS 293.525. Moreover, there are no legal impediments to a voter’s
request that a paper ballot be mailed to the voter’s newly-updated address in advance of
the election; the only impediments are practical impediments related to the timing of the
voter’s request. Given the ease with which a person can update his or her address prior to
the election, any harm associated with not receiving a mail ballot is traceable to the voter,
not the Secretary or the county clerks. As a last resort, a voter who changes his or her
address immediately before the election may vote in person on the day of the election. See
NRS 293.525.

Second, Plaintiffs have not yet suffered an injury fairly traceable to the Secretary’s
enforcement of Nevada statutes governing identity verification through signature match.
Plaintiffs’ policy preferences ignore the actual additional steps the Secretary is taking to
balance enforcement of the signature requirement with encouraging robust participation
in the election. Specifically, as noted in the Declaration of Wayne Thorley, the responsible
county clerk will promptly contact any voter flagged as a result of the signature

requirement to provide that voter with the opportunity to cure a signature discrepancy,
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including by electronic means. Ex. A at 4:8-14. Consequently, any harm associated with
the signature requirement results from the voter’s failure to affix a legible signature to the
ballot envelope in the first instance, or to take advantage of the signature cure process
during the 7-day, post-election cure period.

Third, Plaintiffs have not asserted a harm fairly traceable to the Secretary’s
continued enforcement of ballot return statutes. Plaintiffs have the ability to mail ballots
using postage-prepaid envelopes immediately upon receiving them. Furthermore, NRS
293.330(4) allows a voter to deliver a ballot using a family member as a courier, and NRS
293.316 and .3165 establish voter assistance exceptions for the elderly and persons
confined to hospitals or nursing homes. As it pertains to the completion and return of paper
ballots, Nevada law strikes an appropriate balance between anti-fraud concerns and voter
access concerns.

Fourth, Plaintiffs have not asserted a harm fairly traceable to the number of polling
places that a county may choose to establish as a last alternative to vote-by-mail processes
during the COVID-19 pandemic. To the extent that vote-by-mail processes may conflict
with Plaintiffs’ preference for in-person voting, the alleged imposition upon voting
preference is outweighed by the Defendants’ interest in public health and safety during the

emergency.

ii. The Anderson-Burdick Balancing Test Demonstrates that Success on
the Merits is Improbable

In the context of a vote-by-mail program that was found to pass constitutional
muster, the Ninth Circuit applied the Anderson-Burdick balancing test in Short v. Brown,
893 F.3d 671, 676-77 (9th Cir. 2018). When considering the standard of review for state
election processes the Ninth Circuit recognized that “not all election laws impose
constitutionally suspect burdens on [the right to vote].” Id. at 676. Indeed, the court stated
that, as “a practical matter, there must be a substantial regulation of elections if they are

to be fair and honest and if some sort of order, rather than chaos, is to accompany the

democratic processes-. Id. While recognizing that any “election regulation inevitably
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affects—at least to some degree—the individual’s right to vote and his right to associate
with others for political ends,” the Ninth Circuit reaffirmed that “the state’s important
regulatory interests are generally sufficient to justify reasonable, nondiscriminatory
restrictions.” Id.

In light of these principles, the Ninth Circuit set forth the following balancing test:

. First, a court faced with a constitutional challenge to a state election law must
“consider the character and magnitude of the asserted injury to the rights . . . that the
plaintiff seeks to vindicate.” Short, 893 F.3d at 676. This is a factual question on which
Plaintiffs bear the burden of proof. Democratic Party of Haw. v. Nago, 833 F.3d 1119, 1122—
24 (9th Cir. 2016).

. Second, it “must identify and evaluate the precise interests put forward by the
State as justifications for the burden imposed by its rule. Those interests must be
“sufficiently weighty to justify the limitation, and there must be a means-ends fit between
the state’s proffered justification and the rule employed.” Short, 893 F.3d at 676-77.

. Third, “under this framework, strict scrutiny applies only where the burden
on the fundamental right to vote is severe.” Id. at 677. Stated differently, “when a state
election law provision imposes only ‘reasonable, nondiscriminatory restrictions’ upon the
First and Fourteenth Amendment rights of voters, ‘the State’s important regulatory
interests are generally sufficient to justify’ the restrictions.” Burdick v. Takushi, 504 U.S.
428, 433-34, 112 S. Ct. 2059, 119 L.Ed.2d 245 (1992).

When considering the Secretary’s plan for the primary under this framework, it is
clear that Plaintiffs cannot meet their burden of demonstrating a likelihood of success on

any of its challenges.

ii.  The Transmission of Ballots to All Active Voters and to Anyone Else
Who Contacts Election Officials

In the unique circumstances presented by the COVID-19 pandemic, the Secretary’s
primary plan greatly expands access to voting by providing mail ballots to all active voters.

This case is akin to what the Ninth Circuit faced in Short, which considered challenges to
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California’s phased expansion of all-mail voting to certain counties at first. There, it
recognized that California had expanded voting, not restricted voting. Further, the court
noted that individual voters who did not reside where all-mail voting had been
implemented could still request a mail ballot. Under such circumstances, the Ninth Circuit
rejected the challenge to election procedures.

For similar reasons, the challenge to the Secretary’s plan should be rejected on this
issue. First, the Secretary’s plan greatly expands access to voting. Plaintiffs do not dispute
this. Second, as noted above, the Secretary’s plan includes the ability of any voter (whether
or not active) to request a mail ballot. Nothing prevents a voter from being able to receive
a mail ballot for this primary. Third, nothing within the Secretary’s plan prevents a voter
from requesting a paper ballot after updating the voter’s address through existing methods
of registration, including on-line registration as provided by NRS 293.5832.

In short, the alleged injury asserted by Plaintiffs is minimal or non-existent. This is
balanced against the Secretary’s lawful exercise of constitutional and statutory authority
during a declared public health emergency (at the global, federal, and state level) to
minimize exposure to and spread of COVID-19. Emphasizing vote by mail and taking
additional steps to ensure it is available to all makes the balancing test weigh even more
heavily in favor of the Secretary than it did for California election officials in Short.

1. Nevada’s Signature Requirement

Plaintiffs speculate on the purported harm associated with untrained experts
enforcing a signature match requirement for mail ballots. Compl. at pp 18-21; Mot. at pp.
21-31. Notably, this provision was not changed by the Secretary as part of the primary
plan. However, this speculation ignores the Secretary’s actual plan, which involves
contacting each and every voter for whom there is a signature match question to confirm
that the signed voter actually voted the mail ballot. Ex. A at 2:21-28, 3:1-11, 4:8-14.
Under such circumstances, there is little to no risk of harm to Plaintiffs.

Balanced against this minimal burden is Nevada’s interest in counting only the votes

of eligible voters. “Confidence in the integrity of our electoral processes is essential to the
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functioning of our participatory democracy.” Purcell v. Gonzalez, 549 U.S. 1, 4, 127 S. Ct.
5, 166 L.Ed.2d 1 (2006). The statutory signature requirement, as implemented with
multiple failsafe provisions (specifically including voter contact), constitutes a well-
considered “means-end” fit for ensuring all votes are counted and eliminating any
inaccurate ballots.

Further, a state “need not show specific local evidence of fraud in order to justify
preventive measures,” Voting for Am., Inc. v. Steen, 732 F.3d 382, 394 (6th Cir. 2013), nor
is such evidence required to uphold a law that imposes minimal burdens under the
Anderson-Burdick framework, see Munro v. Socialist Workers Party, 479 U.S. 189, 195, 107
S. Ct. 533, 93 L.Ed.2d 499 (1986) (explaining that legislatures are “permitted to respond to
potential deficiencies in the electoral process with foresight rather than reactively”).
Accordingly, continued enforcement of the signature requirement serves Nevada's
important interest in preventing voter fraud even without direct evidence of voter fraud.

v. Nevada’s Voter Assistance Requirements

Plaintiffs speculate on the harm associated with the voter assistance requirements
of Nevada law, which have not been changed by the Secretary’s plan. Plaintiffs have the
ability to mail ballots, as they have received them. Furthermore, as discussed above,
Nevada authorizes voter assistance when provided by a family member who acts as a
courier for a voter’s paper ballot, see NRS 293.330(4), or when provided to voters who are
elderly or confined to hospitals and nursing homes, see NRS 293.316 and .3165. Here,
Nevada has a continuing interest in ensuring that only eligible votes are counted and does
not need to show specific local evidence of fraud to justify this preventive measure, as
previously discussed above.

UL The Number of Polling Places

Plaintiffs’ speculative harm centers on sensational allegations that Nevada’s
primary will become like Wisconsin’s April primary, including pictures detailing the harm
associated with waiting in long lines to vote in person. However, Plaintiffs omit the full

procedural history of Wisconsin’s primary election, which includes the Wisconsin Supreme
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Court’s refusal to cancel the primary election during the height of COVID-19, and the
Supreme Court’s reversal of a federal district court’s decision to extend absentee voting
deadlines and other requirements. See Republican National Committee v. Democratic
National Committee, 589 U.S.__, 140 S. Ct. 1205, 1208 (2020) (per curiam). Nevada’s plan
for the all-mail primary election, utilizing executive and local authority to expand voting
access on a non-partisan basis, is not comparable in any way to Wisconsin’s conflicted,
adversarial process.

This difference in form matters for purposes of considering this court’s authority to
change election procedures at the proverbial 11th hour. With regards to the Wisconsin
primary, the United States Supreme Court ultimately rejected the lower court’s ruling after
having “repeatedly emphasized that lower federal courts should ordinarily not alter the
election rules on the eve of an election.” Republican Nat'l. Committee, 140 S. Ct. at 1207
(citing Purcell v. Gonzalez, 549 U. S. 1 (2006)). Ironically here, it is Plaintiffs who seek to
change Nevada election procedure on policy grounds at the 11th hour, creating the
confusion that the Supreme Court sought to avoid in Purcell.

Further, Plaintiffs speculate that voters will have little inclination to vote by mail,
thus putting pressure on physical polling locations. As demonstrated by historical trends,
however, voters will likely have little inclination to vote by either method. Ex. B at 4:19-
24: Ex. C at 3:14-19. And since almost all voters (no matter how registered) will be able to
vote by mail, there is a very low probability that polling places will be overcrowded. Nevada
has greatly expanded the ease of remote mail voting during the ongoing global pandemic.
In compliance with statute, but recognizing that almost all voters will choose to vote in this
primary by mail, local election officials have reduced the number of polling places. This
both preserves resources redirected to expanded mail-in voting while supporting the public

health and safety interests Nevada faces during COVID-19.
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In short, the Secretary’s plan survives the Anderson-Burdick balancing test.

B. Plaintiffs Have Not Alleged a Cognizable Claim Under NRS 293.345(1)

The office of the Secretary of State is a constitutional office existing within the

executive department of Nevada state government. Nev. Const. Art 5, §19. As the Chief
Officer of Elections for the state of Nevada, see NRS 293.124, the Secretary of State has the
authority to adopt regulations governing elections, issue forms for use by candidates, voters
and election workers, and “provide interpretations and take other actions necessary for the
effective administration of the statutes and regulations governing the conduct of primary,
general, special and district elections in this State.” NRS 293.247(1)-(4). The Secretary’s
role and duties are distinct from those of the Nevada judiciary. See Nev. Const. Art. 6, § 1.

Generally, the judiciary “has no inherent appellate jurisdiction over official acts of
administrative agencies [or executive branch departments] except where the legislature
has made some statutory provision for judicial review.” Washoe County v. Otto, 128 Nev.
424, 431, 289 P.3d 719, 724 (2012) (citing Crane v. Continental Telephone, 105 Nev. 399,
401, 775 P.2d 705, 706 (1989).” And when the Legislature has made no express provision
for challenging the acts of an executive branch department, such as in the Nevada
Administrative Procedure Act (APA), see id., the judicial remedy for an alleged violation of
statute is to petition the courts for a writ of mandamus, prohibition, or certiorari, as
applicable, see NRS Chapter 34. Here, Plaintiffs seek injunctive and declaratory relief, not
writ relief, for an alleged violation of NRS 293.345(1). Plaintiffs alleged that Secretary
Cegavske has violated this provision for failure to require that the county clerks mail
ballots to all registered voters, as opposed to active registered voters only. Compl. at 27:16-
28. NRS 293.345(1) states: “Before 5 p.m. on the last business day preceding the first day
of the period for early voting for any primary election or general election, the county clerk
shall cause to be mailed to each registered voter in each mailing precinct and in each absent
ballot mailing precinct an official mailing ballot, and accompanying supplies, as specified

in NRS 293.350.”

Page 12 131




© 0 =2 & Ot kW N e

D N NN NN NN NN O e e e et e et e
0 =1 O O e W NE O W ® N, Ut R W N = O

According to its plain language, the purpose of NRS 293.345(1) is to establish a
deadline by which the county clerks must mail ballots to the registered voters within
mailing precincts. It does not expressly, or by implication, confer upon inactive voters a
judicially enforceable right to be mailed an unsolicited ballot. Nor does it confer upon active
registered voters a right to demand, through judicial processes, that inactive voters be
mailed an unsolicited ballot. “[TThe absence of an express provision providing for a private
cause of action to enforce a statutory right strongly suggests that the Legislature did not
intend to create a privately enforceable judicial remedy.” Baldonado v. Wynn Las Vegas,
LLC, 124 Nev. 951, 959, 194 P.3d 96, 101 (2008).

As the Court in Baldonado observed, legislative intent is the “determinative factor
[for evaluating] whether the Legislature intended to create a private judicial remedy.” Id.
Notwithstanding the “strong suggestion” of legislative intent here—namely the absence of]
an express right to bring a private cause of action—a full evaluation of legislative intent to
create an implied right must include inquiry as to (1) whether Plaintiffs are of the class for
whose special benefit the statute was enacted, (2) whether the legislative history indicates
any intention to create or to deny a private remedy, and (8) whether implying such a
remedy is consistent with the underlying purposes of the legislative scheme. Id.

As to an implied right to bring a private cause of action under NRS 293.345,
Plaintiffs cite no legislative history in support of their assertion that the statute is
enforceable by way of an action for injunctive relief. Moreover, there is no indication in
NRS Chapter 293 that inactive voters are afforded special rights under Nevada election
law. To the contrary, inactive voters must take affirmative steps to verify their eligibility
to vote or risk cancellation of their voter registration. See NRS 293.525-530. And absentee
voters have historically been required to request a paper ballot if they wish to vote by mail.
NRS 293.313.

Furthermore, as noted above, the manifest purpose of NRS 293.345(1) is to establish
a deadline by which county clerks must mail ballots to the residents of ballot precincts.

“When the Legislature's intent is clear from the plain language, this court will give effect
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to such intention and construe the statute's language to effectuate rather than nullify its
manifest purpose.” We the People Nevada ex rel. Angle v. Miller, 124 Nev. 874, 192 P.3d
1166, 1171 (2008). Therefore, NRS 293.345(1) is properly construed to foreclose a private
right of action against elections officials who fail to mail ballots to inactive voters. Since
Plaintiffs’ action for declaratory relief is coupled with a claim for injunctive relief, in lieu of]
a claim in the alternative for writ relief, the absence of any private right of action under
NRS 293.345(1) warrants dismissal of the claim. See Baldonado, 124 Nev. at 965 (holding
that where there was an alternative remedy, plaintiffs could not void or reverse a policy,

nor seek damages, in the absence of a private right of action under statute).

C. Decisions Regarding the Mailing of Ballots and the Placement of Polling
Locations Are Entitled to Judicial Deference

As discussed above, the discretionary decisions of an executive branch official must
typically be challenged through a petition for judicial review, as provided by NRS 233B.130,
or by way of writ proceedings when judicial review under the APA is unavailable. See NRS
Chapter 34; Kay v. Nunez, 122 Nev. 1100, 146 P.3d 801 (2006) (“Here, Kay understandably
challenged the district court's order through both a petition for judicial review and a
petition for a writ of mandamus. As the petition for judicial review was the proper
mechanism . . . Kay's writ petition was inappropriate.”). There are limited methods for
challenging agency decisions, such as those at issue here, because “[t]he courts must be
wary not to tread upon the prerogatives of other departments of government or to assume
or utilize any undue powers. Galloway v. Truesdell, 83 Nev. 13, 31, 422 P.2d 237, 249
(1967). “If this is not done, the balance of powers will be disturbed and that cannot be
tolerated for the strength of our system of government and the judiciary itself is based upon
that theory.” Id.

Proceedings to obtain a writ of mandamus would typically be the proper method for
compelling the Secretary of State to issue an order to county clerks requiring that they mail
ballots to inactive voters. NRS 34.160 states that mandamus may be used “to compel the

performance of an act which the law especially enjoins as a duty resulting from an office,

Page 14 133




O 00 =1 & Ot s W N =

N N N NN DN NN DN o e e b e e e e et
Qo =3 G Ot A W N R O W e Y AR WN = O

trust or station.” But “[m]Jandamus will not lie to control discretionary action, unless
discretion is manifestly abused or is exercised arbitrarily or capriciously.” Round Hill
General Improvement District v. Newman, 97 Nev. 601, 603-04, 637 P.2d 534, 536 (1981).
Moreover, “[a]ln agency’s interpretation of a statute that it is authorized to execute is
entitled to deference ‘unless it conflicts with the constitution or other statutes, exceeds the
agency’s powers, or is otherwise arbitrary and capricious.” Nuleaf CLV Dispensary, LLC v.
State, Department of Health and Human Servs., 134 Nev. 129, 133, 414 P.3d 305, 308
(2017). (quoting Cable v. State ex rel. Emp’rs Ins. Co. of Nev., 122 Nev. 120, 126, 127 P.3d
528, 532 (2006)).

Here, NRS 293.345(1) is silent as to whether ballots must be mailed to inactive
voters when it is highly probable that most of those ballots will be returned as
undeliverable. Given the cost of mailing ballots to inactive voters, especially during a time
when state and local coffers will be severely impacted by the COVID-19 pandemic and the
resulting lockdown of businesses, state and local election officials have reasonably
interpreted NRS 293.345(1) as imposing a deadline for mailing ballots to the residents of
mailing precincts, not as mandating that ballots be mailed to all inactive voters. This
interpretation is entitled to deference because it was not arbitrary and capricious, nor did
it exceed the powers granted to the Secretary of State pursuant to NRS 293.247(4).

The same is true of the Secretary’s decision to give county clerks the discretion to
establish the appropriate number of polling locations within their individual counties,
based upon fiscal concerns, staffing and training challenges, and related logistical
complications. Plaintiffs request that the Court second guess the manner in which local
elections officials have chosen to allocate limited resources between competing election
objectives. This is not, however, the role of Nevada’s judiciary. See N. Lake Tahoe Fire v.
Washoe Cnty. Comm'rs, 129 Nev. 682, 690, 310 P.3d 583, 589 (2013) (“The executive power
also includes the general power to, among other things, administer appropriated funds, so
long as doing so does not conflict with legislative purpose”). Because Plaintiffs have not

even identified a statute or regulation that requires the county clerks to establish a

Page 15 134




© W 3 G ok W N e

DN ONNNNDN N e e el e e el e e e
@ 3 & Ot b W N = O W 03 AW N O

minimum number of polling locations in excess of one, they cannot prevail on the polling
location claim under state law. Likewise, insofar as the NRS 293.345 claim is based upon
an alleged violation of state law, they cannot prevail on their claim for an injunction
requiring that ballots be mailed to all inactive voters.

With respect to alleged violations of federal law, the decisions in question are
entitled to similar judicial deference under the Anderson-Burdick balancing test, as

discussed above.l

D. Plaintiffs Cannot Demonstrate Irreparable Harm, as Adequate
Remedies Exist to Address Their Speculative Claims after the
Primary Election

Like other equitable remedies, injunctions require a showing that irreparable harm
is probable and not speculative. Nevada v. United States, 364 F. Supp.3d 1146, 1154 (D.
Nev. 2019). At this preliminary stage of the electoral process, Plaintiffs’ alleged injuries
under federal law are speculative, rendering them incapable of being remedied by way of
injunctive relief. See Siegel v. LePore, 120 F. Supp.2d 1041, 1052-53 (S.D. Fla. 2000) (“[W]e
find Plaintiffs' alleged injuries on an as-applied basis to be speculative, and far from
irreparable, at this stage in the electoral recount process.”). Their claims under state law
fare no better because they are based upon the speculative premise that voters will be
disenfranchised if this Court defers to the reasonable preparations that state and local
elections officials have made for the primary election. Here, even assuming Plaintiffs
correctly predict some harm (they do not), they make no effort to articulate why the
appropriate remedy for that harm should not be fashioned in immediate temporal

proximity to the primary election, when the source and the nature of the harm might

1 Plaintiffs allege that the all-mail primary violates various provisions of the Nevada
Constitution in addition to the First and Fourteenth Amendments to the U.S. Constitution.
Since the identified protections in the Nevada Constitution are roughly equivalent to the
protections afforded by the First and Fourteenth Amendments, the Anderson-Burdick
balancing test is the appropriate standard for evaluating Plaintiffs’ claims under the
Nevada Constitution. In fact, the Nevada Supreme Court has applied the Anderson-
Burdick balancing test in the context of a challenge to an election-integrity statute similar
to the statutory provisions at issue here. See Busefink v. State, 128 Nev. 525, 529-31, 286
P.3d 599, 602-04 (2012).
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conceivably be ascertained. See Curry v. Baker, 802 F.2d 1302, 1314 (11th Cir.1986)
(“Although federal courts closely scrutinize state laws whose very design infringes on the
rights of voters, federal courts will not intervene to supervise the administrative details of|
a local election. Only in extraordinary circumstances will a challenge to a state election rise
to the level of a constitutional deprivation.”) (internal citation omitted).

E. The Balancing of Equities and the Public Interest Favors Secretary Cegavske

There is no genuine doubt that Nevada has the power to protect the health of its
citizens, particularly in an emergency such as this. Prior to ratification of the Constitution,
various colonies had quarantine laws, thereby establishing the legal tradition of local and
state jurisdiction over matters of public health reflected in the Constitution’s reservation
of power to the states to regulate public health, safety, and morals. Gibbons v. Ogden, 22
U.S. 1 (1824).

It is in this context that Plaintiffs seek to substitute their judgment of the public
interest for the judgment of the state and local election officials who are responsible for
balancing voter access considerations and public health concerns. Recognizing the
unprecedented global pandemic, state and local officials came together to work within
existing statutory authority to ensure a fair Nevada primary election while minimizing
health risks to its voters. As set forth above, Plaintiffs only have speculation to support
their claim that voters will be disenfranchised under these circumstances. Granting the
preliminary injunction would simply create further chaos during an emergency. This prong
strongly warrants denial of the motion.

CONCLUSION

At most, this case presents a policy dispute about the best way to allocate limited
public resources in order to address competing election objectives and public health
concerns. Secretary Cegavske acted within her authority, pursuant to NRS 293.213(4), to
approve an all-mail election for the 2020 primary election, and the county clerks have made
reasonable administrative decisions concerning the management and implementation of

the election. The Secretary’s actions, and those of local election officials, have not imposed
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a discernable burden upon Plaintiffs’ constitutional or statutory rights, nor have they
created an increased risk that voters will be unable to exercise their franchise. For these

reasons, the Court should deny Plaintiffs’ motion for declaratory and injunctive relief.

AFFIRMATION
(Pursuant to NRS 239B.030)

The undersigned does hereby affirm that the preceding document, Defendants’

Opposition to Plaintiffs’ Motion, does not contain the social security number of any person.

DATED this 4th day of May, 2020.

AARON D. FORD
Attorney General

By: /""'7/1-"\. ¥
GREGORX L. ZUNINO, Bar # 4805
Deputy Solicitor General
CRAIG A. NEWBY, Bar # 8591
Deputy Solicitor General
gzunino@ag.nv.gov
cnewby@ag.nv.gov
(775) 684-1237
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CERTIFICATE OF SERVICE

I, Sandra Geyer, certify that I am an employee of the Office of the Attorney General,

State of Nevada, and that on May 4, 2020, I filed and served the foregoing document

(document) and by electronic service to the following parties:

Marc E. Elias, Esq. (Pro Hac Vice forthcoming)
Henry J. Brewster, Esq. (Pro Hac Vice forthcoming)
Courtney A. Elgart, Esq. (Pro Hac Vice forthcoming)
Abha Khanna, Esq. (Pro Hac Vice forthcoming)
Jonathan P. Hawley, Esq. (Pro Hac Vice forthcoming)

Perkins Coie, LLP
melias@perkinscoie.com

hbrewster@perkinscoie.com
celgart@perkinscoie.com
akhanna@perkinscoie.com
ithawlev@perkinscoie.com
Bradley Schrager, Esq.
bschrager@wrslayvers.com
Danaiel Bravo, Esq.
dbravo@wrslawvers.com
Wolf, Rifkin, Shaprio,
Schulman & Rabkin, LLP

Attorneys for Plaintiffs

HEKaplan@da.washoecounty.us
RGeenburg@elkocoutvnv.net
Marv-Anne.Miller@clarkcountvda.com

Herbert Kaplan — Washoe County DA
Rand Greenburg — Elko County
Mary-Anne Miller — Clark County DA

Attorneys for County Defendants

[er—

!
An employee of the Office of the
Attorney General
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AARON D. FORD
Attorney General

GREGORY L. ZUNINO (Bar No. 4805)
Deputy Solicitor General

CRAIG A. NEWBY (Bar No. 8591)
Deputy Solicitor General

State of Nevada

Office of the Attorney General

100 North Carson Street

Carson City, NV 89701-4717

(775) 684-1100 (phone)

(775) 684-1108 (fax)

GZunino@ag.nv.gov

CNewby@ag.nv.gov

Attorneys for Defendants Barbara Cegavske
and Aaron Ford

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF
NEVADA IN AND FOR CARSON CITY

DANIEL CORONA, DARIN MAINS,
BRIAN MELENDEZ, TERESA
MELENDEZ, NEVADA STATE
DEMOCRATIC PARTY, DNC SERVICES
CORPORATION/DEMOCRATIC
NATIONAL COMMITTEE, DCCC, and
PRIORITIES USA,

Plaintiffs,

VS.

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State,
JOSEPH P. GLORIA, in his official
capacity as Registrar of Voters for Clark
County, Nevada, DEANNA SPIKULA, in
her official capacity as Registrar of Voters
for Washoe County, Nevada, KRISTINE
JAKEMAN, in her official capacity as the
Elko County Clerk, and AARON FORD, in
his official capacity as the Attorney
General of the State of Nevada,

Defendants.

Case No. 20-OC-00064 1B

DECLARATION OF WAYNE THORLEY
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I, WAYNE THORLEY, declare as follows:

I am the Deputy of Elections for the Nevada Secretary of State. I was appointed to
the position of Deputy of Elections pursuant to NRS 225.060(1), and I have held the position
since October 21, 2015. I have personal knowledge of the matters set forth below, and if|
called upon to testify in the above-captioned matter, I would testify as follows:

1. For the 2020 primary election in Nevada, the Secretary of State, in
partnership with Nevada’s 17 county election officials, developed a plan to implement an
all-mail primary election in order to diminish the spread of COVID-19. The decision to
hold the all-mail primary was announced to the public on March 24, 2020.

2. Given the need to be proactive with preparations for the 2020 primary
election, the decision to hold an all-mail primary election was announced as soon as possible
after state and county election officials had evaluated and discussed the many logistical,
fiscal, and public health challenges associated with holding an election during the COVID-
19 pandemic.

3. Historically more than 90 percent of Nevada’s voters have cast their votes in
person at physical polling locations staffed and managed by volunteers and county election
officials. Because Nevada’s system for managing elections is largely decentralized and
heavily dependent upon the ability of local election officials to recruit and train volunteer
poll workers, the COVID-19 pandemic severely impacted normal operating procedures and
administrative practices.

4. In addition to acquiring the technology discussed below regarding signature
cure, the Secretary of State’s office has issued guidance to the county clerks on the subject
of signature cure. All of the counties should be following the same procedure. Once the
county becomes aware that a signature cure is needed, the county will mail the voter a
letter within 48 hours.

5. If a signature discrepancy is discovered at any time before the Saturday after
the election, the voter will be contacted by mail, but not by telephone, text, or email at that

time. In the interest of efficiency, the decision was made to contact voters by mail during
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this time frame because telephone numbers and email addresses are not always in the voter
file. The letter will inform the voter that a signature cure is needed and then instruct the
voter on how to proceed with curing the signature discrepancy.

6. Starting the Saturday after the election, if the county becomes aware that a
signature cure is needed, the county will not send a signature cure letter of the voter.
Instead, the county will attempt to contact the voter using any additional contact
information the county has on file for the voter (phone, text, and email). If no such contact
information is on file for the voter, no signature cure opportunity will be provided. Any
voter requested to cure a signature discrepancy must completed the signature cure process
by 5:00 p.m. on the Tuesday after the election.

7. Making the transition to a vote-by-mail election is not only logistically
challenging, but expensive. Therefore, on April 30, 2020, I testified before the Interim
Finance Committee (IFC) of the Nevada Legislature in regards to the availability of federal
grant funds to assist with the administration of the 2020 primary election.

8. The Coronavirus Aid, Relief, and Economic Security Act (CARES Act)
appropriates $400 million in emergency funds for use by the states to prevent, prepare for,
and respond to the election threats posed by the COVID-19 pandemic. Nevada’s portion of
this grant funding is $4,496,720.

9. Of the roughly $4.5 million that is available to Nevada under the CARES Act,
the Office of the Secretary of State has received IFC approval to allocate expenditures as
follows:

a. $565,000 will be used to procure the additional voting equipment
needed to process the significant increase in mail ballots. Necessary equipment includes
ballot scanners, ballot printers, and adjudication equipment.

b. Another $500,000 will be used to procure non-voting equipment, such
as mail sorters and commercial letter openers.

c. The largest portion will be spent on ballot printing and outbound

postage. This amount is estimated at $2.4 million. There will be nearly a nine-fold increase
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in the number of ballots printed for this election compared to previous elections. Each
ballot costs approximately $1.10 to print and mail.

d. In order to make sure no voter is precluded from returning their ballot
by mail due to lack of return postage, all ballots will come with a postage prepaid ballot
return envelope. The cost for the ballot return postage is estimated at $235,000.

e. Next, $34,000 will be spent to procure an electronic signature cure
service. If a voter returns a mail ballot but forgets to sign their ballot return envelope, or
if the signature on their ballot return envelope doesn’t match any of the signatures we have
on file for the voter, the voter will be given an opportunity to engage in a process known as
“signature cure,” which gives voters an opportunity to confirm that they did actually cast
their mail ballot. The electronic signature cure service will allow voters to cure signatures
directly on their phone or tablet.

f. Lastly, because of the change to a vote-by-mail election for the 2020
primary election, the Secretary of State believes a large-scale voter education campaign is
needed. The office has contracted with a Reno-based marketing firm and will be spending
$753,000 to get information to voters about the vote-by-mail primary election. This effort
includes TV and radio ads, digital ads for social media, direct mail marketing, and a website
dedicated specifically for providing information about the primary election.

10. The CARES Act currently requires that states provide a 20 percent match as
a condition of receiving the federal grant funds. Nevada’s state match requirement is
approximately $300,000.

11. I am aware that there is bipartisan support among state election officials for
a proposal to eliminate the state match requirement under the CARES Act. Because state
and local budgets throughout the county have been severely impacted by the COVID-19
pandemic and the resulting lockdown of businesses, we are hopeful that Congress may
eliminate the state match requirement.

12. Inthe meantime, the Secretary of State’s office is working with county election

officials to allocate limited resources in a way that will encourage full voter participation
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while simultaneously protecting the health of poll workers, election volunteers, and the

public.

I declare under penalty of perjury of the laws of the state of Nevada that the

foregoing is true and correct to the best of my knowledge and belief, and I have affixed my

signature hereto this 4th day of May, 2020.

Page 5

WAYNE THORTLEY
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CHRISTOPHER J. HICKS

Washoe County District Attorney
HERBERT B. KAPLAN

Deputy District Attorney

Nevada State Bar Number 7395

1 South Sierra St.

Reno, NV 89520-0027

(775) 337-5700

hkupland:da. washoccountv.us
ATTORNEYS FOR WASHOE COUNTY
REGISTRAR OF VOTERS, DEANNA SPIKULA

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

* % %

DANIEL CORONA, DARIN MAINS,
BRIAN MELENDEZ, TERESA MELENDEZ,

NEVADA STATE DEMOCRATIC PARTY, Casc No. 20-0C-00064-1B
DNC SERVICES
CORPORATION/DEMOCRATIC Dept. No. 1
NATIONAL COMMITTEE, DCCC, and
PRIORITIES USA, DECLARATION OF DEANNA
SPIKULA, WASHOE COUNTY
Plaintiffs, REGISTRAR OF VOTERS

VS,

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State,
JOSEPH P. GLORIA, in his official capacity
as Registrar, of Voters for Clark County,
Nevada, DEANNA SPIKULA, in her official
capacity as Registrar of Voters for Washoe
County, Nevada, KRISTINE JAKEMAN, in
her official capacity as the Elko County Clerk,
and AARON FORD, in his official capacity as
the Attorney General of the State of Nevada

Defendants.

I, Deanna Spikula, do hereby declare, under penalty of perjury, the following:
1. I am the Washoe County Registrar of Voters (“hereinafter Registrar or Washoe

County Registrar”). | was appointed as Registrar by the Washoe County Board of County
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Commissioners in 2018. Prior to that, I had worked for the Washoe County Registrar of Voters’
office since 2011.

2. As the Washoe County Registrar, I have the powers and dutics vested in and
imposed upon the county clerk of the county with respect to elections, except the duties imposed
by virtue of NRS 293.393 to make out and deliver ccrtificates of election.

3. That in or about early March 2020, the impact of COVID-19 began to be
apparent, as cases in the State of Nevada and in Washoe County began to appear.

4, Coupled with numerous deaths related to COVID-19, on March 12, 2020,
Governor Steve Sisolak reacted with a declaration of emergency. The following day, President
Trump declared a nationwide state of emergency based on the rapidly spreading, dcadly COVID-
19 virus. The World Health Organization and the United States Centers for Disease Control and
Prevention advised that there is a correlation between density of persons gathered and the risk of
transmission of COVID-19.

Governor Sisolak soon after declaring an emergency, imposed a number of increasing
restrictions.'

5. It is my understanding and belief that all of the actions taken by Governor Sisolak
were done in an effort to minimize contact that would potentially result in the spread of COVID-
19 and to stress the importance of social distancing in an effort to slow the spread of the deadly
virus.

6. With the State of Nevada being on stay-at-home social distancing orders, with no
end of that restriction in sight, the 17 county election officials in Nevada conferred with the
Secretary of State’s Office in an effort to determine how to address the fast-approaching,
upcoming 2020 primary election in a manner that would comply with the social distancing
restrictions in place, to ensure the safeguarding of voters’ health and safety while participating in

voting, while also maintaining the integrity of the election.

' All of Governor Sisolak's COVID-19 Directives are available at

2-
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Thereafier, each of the 17 county election officials made a request of the Secretary of
State's Office to approve that all precincts be designated as all-mail in precincts for the primary
election.

7. As aresult, on March 24, 2020, the Sccretary of State’s Office issued a press
release advising that the primary election will be conducted as an all-mail election. The press
release went on to advise that this action was necessary to cnsure the voters’ “health and safety
while participating in voting is paramount to state and local election officials.” Id. The release
further advised that “training of thousands of poll workers who support Nevada’s large in-person
voter effort was scheduled to begin next week (the first week of April)” and that the majority of
those poll workers “belong to groups at high risk of severe illness from COVID-19.” Id.

8. All 17 county election officials, as well as the Secretary of State’s Office,
immediately began to take action to affect the all-mail ballot primary election. Announcements
were made o the public advising that the election would be conducted as an all-mail election.
The process was explained.

9. The primary election is scheduled to take place on June 9, 2020, while early
voting is scheduled to begin May 23, 2020 and continue through June 5, 2020.

10.  Sample ballots for all active Washoe County registered voters have been prepared
at great expense, and have been mailed to those voters. Actual ballots have been mailed to that
same group as well, having been mailed on April 30, 2020. See Exhibit “A,” a true and correct
copy of the Ballot Mailing Receipt, attached hereto.

1. In Washoe County, there arc 24,076 inactive registered voters. Those inactive
registered voters were not included in the mailing for several reasons.

First, most of those voters have not responded to mailings because they have moved and
failed to advise my office. It is estimated that approximately 90% of the inactive registered

voters on the roll have moved. This belief is based on a historical review of the records of my
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office. Most of those ballots would be rcturned to my office, as ballots may not be forwarded to
an address other than that which they are mailed.

Mailing those ballots would cause a great amount of additional unbudgeted expense
unnecessarily. It would also result in an extreme increasc in the tracking of ballots, which would
place additional stress on my office staff, which is limited and already working cxtremely hard
on exccuting this primary election under pressures imposed by the COVID-19 restrictions and
health and safety concerns.

In addition, NRS 293.3165 also provides a distinction between active and inactive
registered voters, and specifically precludes the election official from mailing an absent ballot
requested by a registcred voter pursuant to subsection 1 if, afier the request is submitted the
registered voter is designated inactive pursuant to NRS 293.530.

Those inactive registered voters who actually remain in Washoe County, either at the
address provided to my office in connection with their registration, or elsewhere in Washoe
County, have every ability to easily update their voter registration record, either online, in
person, or through the mail. If they do so in a timely fashion, as all voters are being urged to do,
they can still receive their ballot and vote by mail if they have provided the appropriate proof of
residence, and if voting by mail is their preference. They would also have the opportunity to
vote in person, either during early voting, or on election day, June 9, 2020.

Past election turnout for primary elections in Washoe County is as follows: in 2018 the
turnout was 26.90%; in 2016 the turnout was 21.59%; in 2014 the turnout was 23.43%; and in
2012 the turnout was 19.98%. It is estimated that mailing ballots to all inactive registered voters
would cost approximately $36,850.00. Based on the historical low turnout at primary elections
like the upcoming one, as well as the other issues noted, I did not, and still do net, believe that

the excessive cost warranted mailing to inactive registered voters.

Docket 82018 Document 2020-40103
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12.  With respect to the polling locations issue, at the present time, only the Office of
the Registrar of Voters is designated as an in-person polling location for the early voting period,
as well as the June 9, 2020 primary election.

1

The purpose of limiting the location was to encourage voters to vote by mail to avoid the
health and safety risks to voters and poll workers associated with voting in person. Whilc the in-
person polling location has been identified for the primary purpose of facilitating same day voter
registration, and my office is encouraging voters to vote by mail, voters who appear in person to
vote will not be denied the ability to vote in person.

The primary clection situation in Wisconsin has been referenced, but the situation here is
quite different, especially with respect to timing and preparation. My understanding with that
situation is that the timing of the Wisconsin primary election and the simultaneous explosion of
the COVID-19 virus resulted in a short time frame for voters to request absent ballots, receive
them, and vote them. The primary was originally scheduled for March 17, and then changed to
April 7. Some voters did not receive ballots due to the short turnaround time involved. Long
lines at the polling locations resulted. The goal in Nevada, in not requiring requests for ballots,
and in mailing all active registered votcrs ballots as carly as possible, was to allow ample time
and opportunity to vote by mail ballot, to avoid the situation that resulted in the Wisconsin cities
at the April 7, 2020 primary election. Ballots were mailed to all active registered voters on April
30. Having additional polling locations for in-person voting will encourage people to vote in
person, increasing the health and safety risks associated with the COVID-19 virus and the
mandated social distancing.

Having more polling locations will also require locating facilities willing and able to
house additional polling locations. At this time, with the social distancing restrictions in place, it
will be difficult to find locations. Those polling locations, assuming they can be arranged at this

late date in the process, also require volunteer poll workers willing and able to staif the locations.
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That becomes problematic, as the majority of the regular volunteer poll workers belong to groups
at high risk of scvere illness from COVID-19, and have indicated an inability or uawillingness to
act in the capacity of poll workers as a result. An adequate numbecr of poll workers would be

1/

required, which would, under the circumstances, result in many new volunteers being poll
workers.

The next level of concern is that those poll workers, most of whom will have no
experience in assisting in an election, or with the process, will have to be trained. That training
normally has occurred in early April during the process. It has not occurred at this time due to
the social distancing restrictions in place through at least April 30, 2020, and further due to the
announcement of the all-mail election. While some of the training necessary can be
accomplished remotely, there is also a hands-on training that is necessary to ensure the poll
workers understand the voting system and can properly function as a poll worker. While some
form of distance training might be possible at this point, I would not feel comfortable with only
that remote training to go forward with the election increasing the number of in-person polling
locations with carly voting set to begin on May 23, 2020.

The health and welfare of each voter, each poll worker, and potentially all those they
come in contact with, would be placed in jeopardy if an increase in in-person polling locations is
required. The efficient running and integrity of the primary election would be placed into issue.

Furthermore, NRS 293.203 requires that I publish a notice of the primary election “in a
newspapcr of general circulation in the county once a week for 2 successive weeks” and that the
noticc must contain: 1) the date of the election; 2) the location of the polling places, and 3) the
hours during which the polling places will be open for voting. That notice has been published as
required, designating the dates of early voting, as well as my office being the only in-person

polling location. See Notice of Primary Election attached hereto as Exhibit B. It is too late to
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properly notify the public of other polling locations should additional locations be required.
Confusion will be likely with such a change.

13.  As for the voter assistance, or ballot harvesting, issuc, | am mandated to follow
the law. The law as il exists disallows voter assistance, cxcept in limited situations, and requires
documentation to evidence the voter’s request for such assistance. It is my intention to follow
the law in connection with the upcoming primary election. Except as specifically provided, voter
assistance or ballot harvesting will not be allowed.

14.  With regard to signature verification, this is required in the process. It has
occurred for years without significant issue. My office does have guidelines in place for staff to
follow during the signature verification process. In the past 4 elections, there have been a total
of 19 ballots that were challenged for signature mismatches that were not able to be resolved.

The all-mail primary election provides all of the voter fraud safeguards that exist in
statute. The normal safeguards for absent ballots and mail-in ballots remain in place.
Specifically, only the actual voter may complete their ballot. The ballot must be returned in the
envelope, postage prepaid, provided, as each ballot issued is associated with the return envelope
provided. The voter is required to sign the return envelope and seal the envelope. The voter is
required to return the ballot, in the sealed, signed envelope, by placing the same in the United
States mail, having it postmarked no later than June 9, 2020, or by returning the cnvelope in
person at my office. Voters may authorize a family member to place the ballot in the mail or
deliver it to my office. However, no other individual may be authorized to do so. As a result,
the ballot should not be in the hands of anyone other than the voter, a family member if
authorized by the voter, the U.S. Postal Service, and my office personnel. Once received by my
office, my office must check the signature on the return envelope against all signatures of the
votcr available in our records. [f at least two employces in the office belicve there is a
reasonable question of fact as to whether the signature on the absent ballot matches the signature

of the voter, my office must then contact the voter and ask the voter to confirm whether the
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signature on the absent ballot belongs to the voter. My office will contact the individual by
phone or e-mail if possible, or if not possible, by mail, to attempt to verify that the ballot is
submitted by the identified voter and can be counted.

Signature verification is necessary to ensure that the registered voter is actually the
person submitting the completed ballot.

15.  The documents attached hereto as exhibits are true and correct copies of the
original documents either created by me or received by me electronically.

DATED THIS 1¥ DAY OF MAY, 2020.

W

Deanna Spikula
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STEVEN B. WOLFSON

Clark County District Attorney

MARY-ANNE MILLER

County Counsel

NSB #001419

500 S. Grand Central Parkway

Las Vegas, NV 89106

702.455.2164

Mary-anne.miller@clarkcountvda.com
Attorneys for Defendant Joseph P. Gloria,
Clark County Registrar of Voters

FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, STATE OF NEVADA

DANIEL CORONA, DARIN MAINS, BRIAN | Case No.: 200C 00064 1B
MELENDEZ, TERESA MELENDEZ, |
NEVADA STATE DEMOCRATIC PARTY,
DNC SERVICES Dept. No.: I
CORPORATION/DEMOCRATIC
NATIONAL COMMITTEE, DCCC, and
PRIORITIES USA,
Plaintiffs,

VS.

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State; JOSEPH
P. GLORIA, in his official capacity as
Registrar of Voters for Clark County, Nevada;,
DEANNA SPIKULA, in her official capacity
as Registrar of Voters for Washoe County,
Nevada; KRISTINE JAKEMAN, in her official
capacity as the Elko County Clerk; and
AARON FORD, in his official capacity as the
Attorney General of the State of Nevada,

Defendants.

AFFIDAVIT OF LORENA PORTILLO

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

COMES NOW, Lorena Portillo, being duly sworn, states:
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1.1 am the Assistant Registrar of Voters of Clark County, and have worked for the Clark
County Election Department since August 3, 1998.

2. That the Clark County Registrar of Voters supported the adoption of an all-mail ballot
election for the June 9, 2020 Primary Election and the temporary provisions that the Nevada
Secretary of State enacted to implement that. The plan is a necessary and an appropriate way to
address voter and staff safety while safeguarding the right to vote in a fair and secure election
setting. The Clark County Election Department immediately undertook the complicated process and
expense necessary to conduct an election in this manger, including the acquisition of mail ballot and
signature verification hardware and software at an expense of $331,750. Mail ballots will go out to
active registered votes on May 6, 2020.

3. 1 have read the affidavit of Deanna Spikula, Washoe County Registrar of Voters,
submitted in this action and agree with the representation of the problems that a revision to or
expansion of same day registration/in person voting would present in the upcoming primary election.

4. To expand the provision of same-day registration and in-person voting on election day,
Clark County will have to acquire the use of additional printers that are capable of printing the
individualized ballot for cach prospective voter with the accuracy required to have it counted with
the County’s automated ballot counting machines. There are only 60 printers available from the
County’s vendor that can be delivered and programmed by Primary Election Day. The cost of
leasing the available printers for one year will be $138,997.50.

5. Clark County will have to locate available sites which have both sufficient wiring and
electrical facilities for the computers and printers, as well as the necessary space to adequately
separate staff and voters from each other. Many sites traditionally used are not available because
they do not wish to undertake the risk of exposures at this time.

6. If County sites are used, and the additional available printers are divided into two sites,
the County could staff two additional vote centers with 25-30 additional personnel assigned to each
site, who could assist the prospective voter, research voter issues, and ensure that proper distancing
is maintained between 15 prospective voter registration/vote stations and waiting voters. An order

that would impose more than two additional sites in Clark County would require that these existing
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printers be spread out among the additional sites, resulting in the potential for longer lines and wait
times at those sites. In turn, that expands the potential for infection spread and danger to the public.
Further, each new site will require additional ADA desktops, as well as hardware and software for
onsite audio voting, and additional PPE for each site, all at the unbudgeted expense of the County.

7. In addition, each new vote center will require additional staff to monitor voter and staff
safety measures, including site disinfectant and distance spacing. Clark County will experience the
same troubles outlined in Ms. Spikula’s affidavit in recruiting and training staff willing to work with
a constant flow of strangers during the pandemic.

8. It will cost Clark County $184,738.01 ($30,385.00 in postage; $154,353.01 in mail ballot
packet-bulk pricing) to mail ballots to inactive voters in Clark County. It will take seven days to
print and assemble the ballot packets, and they will be mailed out over a period of a few days to
comply with postal service bulk mail rules. Based on past experience, at least 90% of those will
come back undeliverable.

9. The past voter turnout for primary election in even numbered years has been low. In
2018, with a highly contested gubernatorial primary and two U.S. Senate nominations on the
primary ballot, the turnout was only 20.41% of registered voters. In 2016, the primary election
turnout was 16.16%. In 2014, it was 15.80% in the County. In 2012, the turnout was 16.23%. This
year, with no hotly contested state-wide races at the top of the ballot, there is nothing special to draw
voters in greater numbers than before for in-person voting.

10. Signature verification has not been a significant issue on absent ballots in the recent past.
For example, in the 2018 Primary Election, there were only 9 mismatched signatures out of 14,708
ballots returned, and in the 2018 General Election, only 59 signatures were detcrmined to be
mismatched out of a ballot return of 49,072.

11. Given the low voter tumout expected, the increased risk of harm to voter and staff safety
alike, and in light of the new expenses already incurred, there is little justification for such increased
risk and expense that any change to the plan would cause.

Dated this _:f‘_‘i day of April, 2020.
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SUBSCRIBED and SWORN to before me
this_30%  day of April, 2020.

4

'/

NOTARY PUBLIC in and for
said County and State.

LORENAPORTILLO

Y HEATHER KELLAM
Yo} Notory Public, Staty of

IS No. 18-2907.
55y 4 !

. Exp. May 14, 2022
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STEVEN B. WOLFSON

Clark County District Attorney
MARY-ANNE MILLER

County Counsel

NSB #001419

500 S. Grand Central Parkway

Las Vegas, NV 89106

702.455.2164
Mary-Anne.Miller@ClarkCountyDA.com

Attorneys for Respondent Joseph P. Gloria,

Clark County Registrar of Voters

FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, STATE OF NEVADA

FRED KRAUS, an individual registered to Case No.: 200C00142 1B
voter in Clark County, Nevada, DONALD
J. TRUMP FOR RESIDENT, INC.; the
NEVADA REPUBLICAN PARTY, Dept. No.: 1II
Petitioners,
Vs.
RESPONSE OF
BARBARA CEGAVSKE, in her official RESPONDENT
capacity as Nevada Secretary of State; JOSEPH P. GLORIA
JOSEPH P. GLORIA, in his official TO PETITION FOR
capacity as Registrar of Voters for Clark EXTRAORDINARY AND
County, INJUNCTIVE
RELIEF
Respondents.

Comes now Defendant Joseph P. Gloria, Registrar of Voters for Clark County, by and
through his counsel, Steven B. Wolfman, District Attorney, by Mary-Anne Miller, County
Counsel and, as and for his response and opposition to the Petitioners’ request for mandamus
and injunctive relief, submits the following.

1. Petitioners are not entitled to injunctive relief.

Petitioners have set forth the standard for issuing an injunction but they cannot meet
their burdens thereunder. As established below, they cannot prevail on the merits. Further,
they lose in a balancing of the hardships. Very real damage which will occur to the voters’
confidence in the process and the actual counting of the ballots in a timely manner if
Petitioners’ request to delay the process until they can operate cameras within secure areas of

the county facility is granted.
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Although voter confusion and distrust seems to be part of the intent behind their widely
publicized request for relief, such is exactly the reason that the United States Supreme Court
has warned courts to tread carefully where preliminary relief would disrupt a state voting
system. When the preliminary relief sought would interfere with state voting procedures on
the eve of an election, a court considering such relief must weigh, “in addition to the harms
attendant upon issuance or nonissuance of an injunction, considerations specific to election
cases and its own institutional procedures.” Purcell v. Gonzalez, 549 US. 1, 4, 127 S.Ct. 5,
166 L.Ed.2d 1 (2006) (per curiam); Short v. Brown, 893 F.3d 671 (Ninth Cir. 2018); see also
Paher v. Cegavske, 2020 WL 2748301 (D. Nev. May 27, 2020). Disrupting workers and
delaying the procedures put in place to secure the privacy of the ballots and the health of the
workers during this pandemic would work unjustifiable damage to the election system.

2. Petitioners are not entitled to a writ of mandamus

Petitioners, who include a candidate and one of his pollwatchers, demand that the
Secretary of State impose an entirely different observers plan than that submitted by the Clark
County Registrar of Voters. When a petitioner seeks to compel a discretionary act, the court
may not issue a writ of mandamus unless the target of the writ manifestly abused or arbitrarily
or capriciously exercised its discretion. Levin v. Second Judicial District Court, 450 P.3d 911,
2019 WL 5448653 (Nev. October 23, 2019); Round Hill Gen. Improvement Dist. v. Newman,
97 Nev. 602, 603-04, 637 P.2d 534, 536 (1981); A manifest abuse of discretion is a clearly
erroneous interpretation of the law or a clearly erroneous application of a law or rule. State v.
Eighth Judicial Dist. Court, 127 Nev. 927, 932, 267 P.3d 777, 780 (2011).

Here, the Petitioner has the burden of demonstrating that extraordinary relief is
warranted. Pan v. Eighth Judicial District Court, 120 Nev. 22, 228, 88 P.3d 840, 844 (2004).
During the hearing for a temporary restraining order in this case, Counsel for Respondent
Cegavske read into the record the Secretary of State’s implicit approval of Clark County’s

observation plan, and no further action remains to be directed or reviewed.
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3. Both the Secretary and the Registrar acted within their discretion

The statute directing a county to submit to the state a plan for review is very broad,
contains no specifics, and provides the Secretary wide discretion in what she deems sufficient.
NRS 293B.354. The Petitioners blatantly insert words into this provision that do not appear
there, claiming lofty aspirations not adopted by the Nevada Legislature.

In their quest for a determination that they have the right to unfettered unrecording of
all aspects of what they, but not the Nevada Legislature, have determined to be part of the
counting process, Petitioners claim that they are entitled to “meaningfully” observe “the
totality of the process”, whatever they decide that may be.

The statutes at issue however do not provide those terms or an absolute right to such a
lofty goal; instead, they read as follows:

1. The county clerk shall allow members of the general public to observe

the conduct of voting at a polling place.

2. A member of the general public shall not photograph the conduct of

voting at a polling place or record the conduct of voting on audiotape or any

other means of sound or video reproduction. (NRS 293.274).

1. The county or city clerk shall allow members of the general public to

observe the counting of the ballots at the central counting place if those

members do not interfere with the counting of the ballots.

2. The county or city clerk may photograph or record or cause to be

photographed or recorded on audiotape or any other means of sound or video

reproduction the counting of the ballots at the central counting place. (NRS
293B.353)

In other words, poll watchers can observe as long as they are not disruptive to the
process. Observation is not the same as concurrent auditing, though. These statutes provide
for observation of the counting of ballots, not the recording and broadcasting of every
phrase of the election process. Although the Petitioners are not the individuals elected by the
voters or appointed by government officials to conduct elections, the Petitioners want to
loom, either in person or by means of a camera lens, over the shoulder of each election
worker who is conducting signature verification by use of the County’s database. That
database contains information deemed confidential by law. See, e.g., NRS 293.5002 and
NRS 293.558.
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The signature verification process for a mail ballot voter is the equivalent of a
prospective voter checking in at a polling place. Clearly, the observer have no right to film
that and in fact, they are specifically precluded from doing so. See NRS 293.274(2)(“A
member of the general public shall not photograph the conduct of voting at a polling place
or record the conduct of voting on audiotape or any other means of sound or video
reproduction.” (emphasis added)).

Petitioners also want to monitor calls to the Election Department’s call center, where
voters can cure signature problems by providing that protected confidential personal
information. Voters may also discuss medical issues that are proving an impediment to their
voting or the voting of household members.

Essentially, Petitioners want to treat areas of the election department as if it were a
public sidewalk, but the election department’s ballot processing center is not a public forum.
See Poniktera v. Seiler, 104 Cal. Rptr. 3d 291 (CA. 4th District 2010). In discussing polling
places which are even more accessible to the public than the election warehouse, the courts
have concluded that their review of poll watchers policies is limited to whether the policy is
a reasonable, content-neutral regulation. They have upheld an anti-recording policy as a
“reasonable means of ensuring an orderly and peaceful voting environment, free from the
threat of contention or intimidation.” Marlin v. District of Columbia Bd. Of Elections and
Ethics, 236 F.3d 716 (D.C. Cir. 2001). In Poniktera, in addition to wanting to film, the
plaintiff wanted the court to adopt his suggested method of ballot box security rather than the
one implemented by the registrar of voters. The court denied his request noting that the
registrar of voters was not violating any state law or rule.!

In Donald J. Trump for President, Inc. v. Boockvar, __F. Supp. 3d  ,2020 WL
5997680 (W.D. Penn. October 10, 2020), the plaintiff challenged the planned use of mail

ballot drop boxes and restrictions on poll watchers. Plaintiffs wanted implementation of

1 petitioners cite ballot security as somehow supporting their petition by providing affidavits of observers who clearly
are mixing up statutory processes for duplicating ballots and those for spoiling ballots with identifying information on
them. See Affidavit of Joseph Gloria, attached, explaining the process.
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those security measures that they deemed appropriate (guards, signature comparison and poll
watchers), claiming a risk of voter fraud. The court noted that the theory of harm was
speculative and that the plaintiffs were essentially asking the court to second-guess the
judgment of election officials. Put differently, the Court wrote: “[JJudges can have a lot of
power—especially when issuing injunctions. And sometimes we may even have a good
ideas or two. But the Constitution sets out our sphere of decision-making, and that sphere
does not extend to second-guessing and interfering with a State’s reasonable,
nondiscriminatory election rules.” Id., citing New Georgia Project v. Raffensperger,
__F3d__,2020 WL 5877588 (11th Cir. October 2, 2020).

In denying Plaintiffs’ claim, the Boockvar court noted that “First, there is not an
individual constitutional right to serve as a poll watcher, rather, the right to do so is
conferred by statute.”(citations omitted). Second, poll watching is not incidental to the right
of free association and thus, has no district First Amendment protection....Third, poll
watching does not implicate core political speech (citations omitted)” Id. The court denied
the claim even amid assertions of possible heightened election fraud. See also Turner v.
Cooper, 583 F. Supp. 1160 (N.D. IIL. 1983)

Because Petitioners have established NO statutory or constitutional right for the relief
that they have requested, their petition should be denied.

4. The challenge procedures are not unconstitutional

As an obvious Hail Mary, the petition also sets forth an anemic attempt at an Equal
Protection challenge, claiming, erroneously that there is no method to challenge a mail ballot
voter. NRS 293.547 contains just such a procedure, but perhaps that is not to the Petitioners’
liking at this late date. Petitioner Kraus, the only petitioner in this action with the standing to
challenge any voters, and only those residing in his election precinct, has not identified how
his right to challenge those voters has been significantly impeded. The written method
actually provides a much simpler process than making him run around to the 129 vote

centers in Clark County, hoping to catch a voter in his precinct. Given the timeframe in
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which mail ballots can be sent in, the deadline for written challenges serves a legitimate
election purpose.

Assuming, arguendo, that the right to challenge voters is afforded the same
protections as the right to vote, the fact that Mr. Kraus would have to challenge mail ballot
voters in a different manner than he would in-person voters is not sufficient to support his
claim for extraordinary relief. The U.S. Constitution explicitly provides state legislatures
with authority to regulate the “Time, Places and Manner of holding Elections.” U.S. Const.
art. I Section 4, clause 1. When a claimant has alleged that a state has burdened voting rights
through the disparate treatment of votes, the Supreme Court has directed the application of
the Anderson-Burdick framework.

The Anderson-Burdick balancing test is applied where it is alleged that an election
law or policy violates the right to vote. See: Anderson v. Celebrezze, 460 U.S. 780, 78889,
103 S.Ct. 1564, 75 1L.Ed.2d 547 (1983); Burdick v. Takushi, 504 U.S. 428,434, 112 S.Ct.
2059, 119 L.Ed.2d 245 (1992). [w]hen a state election law provision imposes only
‘reasonable, nondiscriminatory restrictions’ upon the First and Fourteenth Amendment rights
of voters, ‘the State's important regulatory interests are generally sufficient to justify’ the
restrictions.” Burdick, 504 U.S. at 434, 112 S.Ct. 2059 (quoting Anderson, 460 U.S. at 788,
103 S.Ct. 1564; see Crawford v. Marion Co. Ed. Bd, 553 U.S. 187, 128 S.Ct. 1610 (2008)
(internal quotation and citations omitted) (“[Elvenhanded restrictions that protect the
integrity and reliability of the electoral process itself are not invidious.”).

That one method of voter challenge is different than another, when the differences are
easily attributable to the nature of the vote and neither advantages or disadvantages any
group of voters, is a natural result of the complicated election process and does not constitute
an Equal Protection violation. See, €.g., Short v. Brown, 893 F.3d 671 (9 2018).

5. The County’s use of a signature verification does not violate any statute or

rights of the Petitioners

AB 4 of the 32" Special Session of the Nevada Legislature (2020) expressly allows

the use of a machine to process mail ballot signatures. Section 22 provides:
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1. For any affected election, the county or city clerk, as applicable, shall
establish procedures for the processing and counting of mail ballots. 2.
The procedures established pursuant to subsection 1: (a) May authorize
mail ballots to be processed and counted by electronic means; and (b)
l\ﬂglilgs; é‘l[(.)t conflict with the provisions of sections 2 to 27, inclusive, of
Petitioners persist, however, in disseminating inaccurate information about the
machine. See Letter of Brian Hardy, attached.? The manufacturer does NOT recommend
any partiéi]lar tolerance. The machine is set to a default setting of 50 and the users are
advised to check the machine’s efficacy against each user’s database. After testing, the
County is utilizing a calibration of 40, but that is in no way equivalent to 40% of anything.
In fact, the machine’s match rate to the County’s election database has hovered around 30%,
far lower than the 98.45% suggested by Petitioners on page 9 of their Petition. The Registrar
could lower the calibration, ensuring a higher match rate, but he has chosen to be more
conservative in this contentious election. See Affidavit of Joseph Gloria, attached as Exhibit
1.

Petitioners’ claim that use of the machine gives mail ballot voters an enhanced ability to
defraud the system is submitted totally without supporting evidence. The use of the
signature verification machine is justified by the increased participation of vote by mail due
to the COVID-19 pandemic and, as such, is a reasonable government action that survives
constitutional scrutiny. See Wexler v. Anderson, 452 F.3d 1226 (1 1t Cir. 2006)(use of
different voting machines with different potentials for voter error not an EP violation).

Conclusion
Petitioners’ arguments about the role of poll watchers to deter voter fraud disregards
other aspects of the regulatory framework mandated by the Legislature and the Secretary of

State to ensure ballot integrity. Republican Party of Pennsylvania v. Cortez, 218 F. Supp. 3d

2 The letter also claims that Section 23 of AB 4 completely vitiates the authorization to use a machine provided in
Section 22 because it provides: “The clerk or employee shall check the signature used for the mail ballot against all
signatures in the records of the clerk.” Petitioners would have this mean that a machine can’t be used and the clerk has
to look at all signatures, even if a match in made on the first inspection. Given that the entire scheme of those legislative
sections are to ensure signatures are not rejected arbitrarily, this strict construction, which renders Section 22 nugatory,
is absurd. The Nevada Supreme Court interprets statutes within a statutory scheme harmoniously with one another to
avoid an unreasonable or absurd result. Horizons at Seven Hills v. Ikon Holding, 132 Nev 363, 373 P.3d 66 (2016).
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396 (E.D. Penn. 2016)([WThile poll watchers may help guard the integrity of the vote, they
are not the Election Code’s only, or even best, method of doing s0”). If these Petitioners
cannot dissuade enough voters to discard their plans to vote by mail, secondarily they want
to audit every step of the process in a way that will scare away workers and prove so
disruptive to the process that they can succeed where they failed in their litigation earlier this
summer—shutting down the ability of a voter to vote by mail with confidence. That
determination of how mail ballots are processed should be left to the Legislature and not to
an individual candidate. The relief requested should be wholly denied.

DATED this 26 day of October, 2020.

STEVEN B. WOLFSON
DISTRICT ATTORNEY

By: /s/ Mary-Anne Miller
MARY-ANNE MILLER

County Counsel

State Bar No. 001419

500 South Grand Central Pkwy. 5% Flr.

Las Vegas, Nevada 89155-2215

Attorneys for Respondent Joseph P. Gloria,
Clark County Registrar of Voters

CERTIFICATE OF MAILING

I hereby certify that on the 26" day of October, 2020, I served a copy of the document
by emailing a copy of the above and foregoing Response of Respondent Joseph Gloria to

Petition for Mandamus addressed as follows:

Billie Shadron, Clerk Gregory Zunino, Esq.
bshadron(@ carson.org gzunino(@ag.nv.gov
David Omara, Esq. Craig Newby, Esq.
david@omaralaw.net cnewby@ag.nv.gov
Brian R. Hardy, Esq. Daniel Bravo, Esq.
bhardy@maclaw.com dbravo@wrslawyers.com

Bradley Schrager, Esq.
bschrager@wrslawvers.com
Districtcourtclerk(@carson.org

Afeni Banks
An Employee of the Clark County District
Attorney’s Office — Civil Division
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AFFIDAVIT OF JOSEPH P. GLORIA

STATE OF NEVADA )
) ss:
COUNTY OF CLARK )

COMES NOW, Joseph P. Gloria, being duly sworn, states:

1.1 am the Registrar of Voters of Clark County and a respondent in this lawsuit.

2. Clark County is utilizing a signature verification machine for its initial review of
signatures on mail ballots. The manufacturer sets a default “confidence threshold” at 50 and
recommends that its users individually calibrate the machine to the quality of the user’s database.
In the case of Clark County, that database is signatures sent from NVDMYV, electronically
scanned voter registration applications, voter signatures captured at polling places, miscellancous
correspondence sent to the Election Department, and similar documents. Clark County has set
the confidence threshold to 40, after test runs of signatures. We are confident that this setting
only approves signatures that match signatures in our database and which would be approved by

Election Department officials.

3. The setting of 40 on an Agilis machine is not equivalent to 40% of anything. As used
by Clark County in the 2020 General Election to date, approximately 30 percent of signatures on
ballot envelopes run through the Agilis to this point are deemed by the machine to contain a
match to the signature in our database for that registered voter. Traditionally, the signature
match rate for mail ballots is fairly high, but I have chosen a higher tolerance rate for the

machine, to be conservative in this contentious election.
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4. If the Agilis machine does not match the signature, it is then reviewed by Election
Department staff who have access to the Election Department database of signatures. A
signature is not rejected until a board has rejected it, a team of supervisors has also rejected it,

and that decision is finally affirmed by me, the Registrar of Voters.

5. Once a signature on the outside envelope is approved, it is moved in tracked batches
to a ballot inspection board. Before any inspection of a voted ballot is made, however, the
outside envelope is removed (voter identifying information face down), and the ballot is
separated from that envelope with the privacy sleeve intact. This process is accomplished in
teams of two. The ballot envelopes are then stored separately for archiving in accordance with
state law and Secretary of State regulations. The voted ballots are then inspected for tears, stray
marks or other irregularities that may cause the ballot counting machine to reject the ballot.
Ballots that are in good shape are bundled for the counting machine, and ballots that need
duplication are placed in a green manila folder for duplication by the boards and final

preparation for the counting machine.

6. If a voter signs an actual ballot (as opposed to the ballot return envelope), that
identification violates NRS 293.367(1), and the ballot must be spoiled. In that event, the ballot is
returned to its original ballot return envelope if it can be traced, and the ballot is spoiled. It is not

not duplicated, but this violation is noted by the duplication board.

7. In each step of the above process, the ballots are kept in groups of not more than 150
and tagged and tracked along the way, and noted in the Election Department’s computer systems
so that the status of any individual ballot envelope can be traced until the time that it is separated
from its ballot. Thereafter, the batches of voted ballots, separated from their identifying

envelopes, are tracked through the system, including counting.
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8. At each of these processes, the public is allowed access to observe the process. Our
counting, verification, and duplication boards always work in groups of at least two. The current
breakdown of those election officials is 40 registered Democrats, 35 registered Republicans, and

15 registered Independents.

9. 1 have attached to this affidavit photographs of the above processes in the Clark

County Election Department, depicting the areas for election observers.
Dated this ZQ day of October, 2020.

JOSE}'H P. GLORIA

SUBSCRIBED and SWORN to before me
this_2/p day of October, 2020.

A

NOTARY PUBLIC in and for
said County and State.

i A= SIS e

. CARMENANAYA |
) Notary Public, Stote of Nevado
J  Ne. 13-10521-1

/My Appt. Exp. Sep. 11, 2021
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ALBERT G. MARQUIS
PHILLIP S. AURBACH
AVECE M. HIGBEE
TERRY A. COFFING
SCOTT A. MARQUIS
JACK CHEN MIN JUAN
CRAIG R. ANDERSON
TERRY A. MOORE
GERALDINE TOMICH
NICHOLAS D. CROSBY
TYE S. HANSEEN
DAVID G. ALLEMAN
CoDY S. MOUNTEER
CHAD F. CLEMENT
CHRISTIAN T. BALDUCCI

JARED M. MOSER
MICHAEL D. MAUPIN
KATHLEEN A. WILDE
JACKIE V. NICHOLS
RACHEL S. TYGRET
JORDAN B. PEEL
JAMES A. BECKSTROM
COLLIN M. JAYNE
ALEXANDER K.
CALAWAY

ScoTT W. CARDENAS
Susan E. GILLESPIE

JOHN M. SACCO [RET.]
LANCE C. EARL
WILLIAM P. WRIGHT
BRIAN R. HARDY
JENNIFER L. MICHELI
OF COUNS| |

10001 Park Run Drive - Las Vegas, NV 89145 « Phone 702.382.0711 - Fax 702.382.5816 -

MARQUIS AURBACH
COFFING

DIRECT LINE: (702)207-6097
DIRECT FAX: (702) 382-5816
EMAIL: BHARDY@MACLAW.COM

1 October 25, 2020

Via email to counsel at GZunino@ag.nv.gov

Secretary of State

Attn: Barbara K. Cegavske
Nevada State Capitol Building
101 North Carson Street, Suite 3
Carson City, NV 89701

RE: Protecting the Legitimacy of Nevada’s 2020 General Election

Dear Secretary Cegavske,

As you know, we represent Donald J. Trump for President, Inc. and the
Nevada Republican Party. We seek your immediate intervention to protect the
legitimacy of Nevada’s 2020 general election. Every Nevadan has a sacred and
Constitutional right to vote — and to ensure that his or her vote is not negated by a
fraudulent or otherwise improper ballot. But that right is in danger because a Clark
County official refuses to process and tabulate mail ballots in an open and transparent
manner.

We filed an Emergency Petition for Writ of Mandamus (“Petition”)
challenging certain of the election procedures utilized by Joseph P. Gloria, the
Registrar of Voters for Clark County (“Registrar Gloria™). The Petition is now
pending in the First Judicial District Court for Carson City and is set for hearing this
coming Wednesday, October 28. But this matter cannot wait until then. By the time
our Petition is adjudicated, many of the violations we are addressing will have
occurred—and it will be too late to correct them. The People of Nevada need your
help now.

This letter focuses on an issue of immediate urgency: Signature verification
of mail ballots to ensure that every ballot counted in this election was properly cast.
What is occurring in Clark County constitutes a grave violation not only of Assembly
Bill 4, the emergency election legislation enacted in August (“AB4”), but also of the
Nevada and United States Constitutions.

maclaw.com
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October 25, 2020
Page 2

Specifically, Registrar Gloria has implemented an improper and, we believe, unlawful
process that:

1. Fails to implement the signature verification procedure for mail ballots that expressly is
required by AB4;

2. Fails to afford meaningful public observation of the mail ballot signature verification
process;

3. Fails to afford an opportunity to challenge the decision of Registrar Gloria to count a
mail ballot; and

4. Constitutes willful spoliation of evidence by permanently separating each mail ballot
from the signature used for that mail ballot—thereby forever preventing review or
adjudication of the statutory signature verification process.

This matter is of utmost urgency because Registrar Gloria’s improper and unlawful signature
verification process is proceeding apace. Indeed, we understand that at least 200,000 mail ballots
already have been processed in Clark County, and this is continuing on an hourly and daily basis.
If you do not immediately put a temporary stop to this fundamental violation of the rights of
Nevada citizens, the veracity of our election will be grievously and permanently undermined.

Section 23 of AB4 expressly requires that, with respect to each mail ballot received, “the
clerk or an employee in the office of the clerk shall check the signature used for the mail ballot.”
Although Section 22 generally permits “mail ballots to be processed and counted by electronic
means,” any such electronic processing may not “conflict with the provisions of sections 2 to 27,
inclusive, of this act.” Thus AB4 does not permit the use of a machine to check mail ballot
signatures in circumvention of the express requirement in Section 23 that this critically important
function be conducted manually by “the clerk or an employee in the office of the clerk.”

Registrar Gloria is violating this express statutory mandate by utilizing an Agilis Ballot
Packing Sorting System (“Agilis System”) to check signatures used for mail ballots. This is
improper. Worse, and as alleged in our Petition, Registrar Gloria has set the Agilis System to a
far lower tolerance setting—just 40 percent—than that recommended by its manufacturer to guard
against forgeries and other improper signatures. As a result, Clark County has identified
mismatched signatures at a far lower rate than the mismatch rate in other counties. For example,
Clark County’s mismatch rate is only about one-third the mismatch rate in Churchill County. This
is highly suspicious on its face.

More than five decades ago, our Supreme Court held that election officials lack authority
to undertake any action contrary to governing statute or regulation. Kelly v. Murphy, 79 Nev. 1
(1963). Any such unauthorized conduct is a “futile act” and thus void as a matter of law. Id. at 4.
Accordingly, as AB4 expressly requires that mail ballot signatures be checked by “the clerk or an
employee of the clerk,” Registrar Gloria’s use of the Agilis System purportedly to check mail

194



October 25, 2020
Page 3

ballot signatures has been futile. Simply put, there has been no valid and lawful verification of
these signatures to date.

Moreover, even as to the unnaturally low number of signature mismatches identified by
the Agilis System which then are manually checked ostensibly in the manner required by Section
23, Registrar Gloria has failed to afford any meaningful public observation of that process. This
constitutes a serious violation of the Constitutional and statutory rights of Nevada citizens to
ensure a proper and lawful election.

Further, Registrar Gloria has failed to afford the public an opportunity to challenge the
decision of Registrar Gloria or his employees that the signature used for a mail ballot matches “all
signatures of the voter available in the records of the clerk” as required by AB4 Section 23.1(a) —
and, on that basis, count the mail ballot. Without a procedure to challenge these mherently
subjective decisions the public is excluded from effective participation in this critically important
process.

Finally, and perhaps most egregiously, Registrar Gloria has mandated that, once the
signature for a mail ballot has been “checked”—whether by the Agilis System or the manual
system required by Section 23—the signature used to verify the signed and authenticatable
envelope is permanently and irrctiievably separated from the ballot itself, thereby rendering
retrospective review and possible adjudication effectively impossible. Registrar Gloria is well
aware of our position and thus appears to be proceeding with the specific intention of harming our
ability to review his oversight of this election. As a matter of law, therefore, Registrar Gloria’s
deliberate spoliation of evidence creates a presumption that the evidence he willfully and
improperly is destroying would have been harmful to him. See, e.g., Bass-Davis v. Davis, 122
Nev. 422 (2006).

Secretary Cegavske, the time to act is now. There will be no future opportunity to correct
these serious legal violations and thereby preserve the sanctity of our election. Please exercise
your authority as Secretary of State to safeguard our election by requiring Registrar Gloria to
immediately cease and desist from any further signature verification of mail ballots unless and
until the foregoing deficiencies are adequately and permanently rectified.

Sincerely,

MARQUIS AURBACH COFFING

Brian Z Hardy, Esq.

Cc: Joe Gloria via email to counsel at Mary rlel) . m
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

FRED KRAUS, an individual registered to vote
in Clark County, Nevada, DONALD J. TRUMP

FOR PRESIDENT, INC.; the NEVADA Case No. 20 OC 00142 1B
REPUBLICAN PARTY, Dept No. 2
Petitioners,
vs. REPLY IN SUPPORT OF EMERGENCY
PETITION FOR WRIT OF MANDAMUS,
BARBARA CEGAVSKE, in her official OR IN THE ALTERNATIVE, WRIT OF
capacity as Nevada Secretary of State, JOSEPH PROHIBITION

P. GLORIA, in his official capacity as Registrar
of Voters for Clark County, Nevada,

Respondents.
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REPLY IN SUPPORT OF EMERGENCY PETITION FOR WRIT OF MANDAMUS,
OR IN THE ALTERNATIVE, WRIT OF PROHIBITION

1. INTRODUCTION

Respondents Barbara Cegavske, as Secretary of State (“Secretary”), and Joseph P. Gloria,
as Registrar for Clérk Couzlty (“Registrar”), and intervenor respondents Democratic National
Committee and Nevada Ste;te Democratic Party (collectively “Respondents™), understandably
concede that the mail ballot tabulation now rapidly proceeding in Clark County is unprecedented.
Under these extraordinary circumstances, it is essential that every public body—including this
Court—take proper precautions to ensure this election is administered in a manner that protects
Nevadans® fundamental right to vote. It is not petitioners Fred Kraus, Donald J. Trump for
President, Inc., and the Nevada Republican Party (“Petitioners™), but rather the Registrar and
Secretary’s current failings that are jeopardizing that right and undermining public confidence in
the election, Unless this Court acts expeditiously to ensure ballots are not separated and counted
improperly, Petitioners will have no opportunity to redress the serious legal wrongs currently
occurring in Clark County’é mail vote tabulation process. The public must be able to trust this
election is conducted honestly and transparently. Modest judicial action now fo ensure this trust
is an appropriate and necessary use of this Court’s equitable power.

1L STANDARD .

“A writ of mandamus is available to compel the performance of an act that the law
requires.” Int’l Game Tech., Inc. v. Second Judicial Dist. Court, 124 Nev. 193,197, 179 P.3d 556,
558 (2008). Courts “may consider writ petitions when an important issue of law needs clarification
and considerations of sound judicial economy are served.” Helfstein v. Eighth Jud. Dist. Ct., 131
Nev. 909, 912, 362 P.3d 91, 94 (2015).

II. ARGUMENT

A. PETITIONERS HAVE STANDING TO ADVANCE EACH CLAIM.
Although the Nevada Constitution does not contain a “case or controversy” clause,

“Nevada has a long history of requiring an actual justiciable controversy as a predicate to judicial
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relief.” Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986). “A party must shéw a personal
injury and not merely a general interest that is common to all members of the public. ” Schwariz v.
Lopez, 132 Nev. 732, 743, 382 P.3d 886, 894 (2016).

Petitioners satisfy each of these criteria. With this petition, Kraus, the campaign, and the
party seek to restore integrity to the Nevada election process. Petitioners cite three specific forms
of injury which more than suffice to establish standing: (1) compromise of process through
violation of public observation laws; (2) compromise of process through violation of ballot secrecy
laws; and (3) devaluation of the right to vote through a lack of uniform standards for signature
match and denial of a challenge procedure for mail-in ballots.

1. Ensuring Meaningful Public Observation Is A Public Duty
Enforceable Through Mandamus.

Under Nevada law, courts have authority to issue writs of mandamus and prohibition in
response to applications of i)arties or persons who are “beneficially interested.” NRS 34.170,
34.330. Such beneficial intefest vests individuals with standing to seek writ relief in Nevada’s
courts. See Heller v. Legislature of Nev., 120 Nev. 456, 460-61, 93 P.3d 746, 749 (2004).
Individual petitioners may even pursue writs on behalf of the public in certain circumstances.
Laborers’ Int’l Union of N. A.m., Local Union No. 169 v. Truckee Carson Irr. Dist., 130 Nev. 1207
(2014) (unpub’d). This principle allowed citizens to challenge the governor’s failure to comply
with a law requiring him to declare two judicial vacancies, see State Bar of Nev. v. List, 97 Nev.
367, 368, 632 P.2d 341, 342‘ (1981), and the Court’s 2008‘decision allowing a political party to
seek a writ of mandamus or pfohibition challenging the constitutionality of a statutory amendment
creating new judicial positions, see Indep. Am. Party of Clark Cly. ex rel. Hansen v. Miller ex rel.
State, 124 Nev. 1476 (2008) (unpub’d). Where a petitioner shows government actions or failures
to act directly damage the riéhts of the citizenry, courts allow the petition to proceed.

Petitioners have done that. They allege that the Secretary and Registrar have failed to

comply with their publié duty to create a written plan to allow observation of the election process.
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Nevada law requires that the Registrar “shall, not later than April 15 of each year in which a
general election is held, submit to the Secretary of State for approval a written plan for the
accom@odation of members of the general public who observe the delivery, counting, handling
and processing of ballots atfa polling place, receiving center or central counting place.” NRS
293B.354 (emphasis added). “The word ‘shall’ is generally regarded as mandatory.” Markowitz v.
Saxon Special Servicing, 129 Nev. 660, 665, 310 P.3d 569, 572 (2013). Thus, petitioners have
alleged a public duty, not a discretionary function. “[W]hen a petition seeks to enforce a public
duty and involves a public right, the petitioner ‘is not required to show that he has any legal or
special interest in the result, it being sufficient if he shows that he is interested, as a citizen, in
having the laws executed and the right enforced.” Miller, 124 Nev. 1476, 238 P.3d 821 (quoting
State of Nevada v. Gracey, 11 Nev. 223, 229-30 (1876)).

Moreover, Petitioners’ mandamus action is not mooted by the exhibifs attached to the
Secretary’s brief. First, the heart of Petitioner’s claim is that the October 20, 2020 letter (sent only
after a demand was made by the Petitioners) that purports to include a “plan for observation of
ballots” does not actually comply with the Registrar’s public duty to ensure meaningful
observation. Second, the Secretary’s October 22, 2020 letter—suspiciously conveyed to the
Registrar after petitioners had sent a demand letter—expressly recognizes that there is a continuing
dereliction of the public duty to “ensure meaningful observation.” This is a live controversy. !

2. Respondents Have A Public Duty To Ensure Ballot Secrecy.

AB4, Sec. 16.(1)(c) requires that each active registered voter receive an “envelope or sleeve

! Even if this claim is otherwise moot, Petitioners can overcome mootness by proving “that (1) the duration
of the challenged action is relatively short, (2) there is a likelihood that a similar issue will arise in the
future, and (3) the matter is important.” Bisch v. Las Vegas Metro. Police Dep't, 129 Nev. 328, 334-35,
302 P.3d 1108, 1113 (2013). There is no question that the period in which voters can observe the processing
of ballots is short in duration, that similar issues will arise in future elections, and that the integrity and
sanctity of the fundamental right to vote is important.
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into which the mail ballot is inserted to ensure its secrecy.” Although this claim was addressed
only by é mere paragraph of the combined hundreds of pages of briefing and exhibits in opposition
to Petitioneré’ claim, Petitioners have a similar interest in ensuring both their ballots remain secret
and the public duty of ballot secrecy is fulfilled. See Gracey, 11 Nev. at 229-30.

3. Petitioners Have Standing To Advance Their Equal Protection
Claims_.

The Constitution of the United States protects the right of all qualified citizens to vote.
Reynolds v. Sims, 377 U.S. 533, 554 (1964). This right “is protected in more than the initial
allocation of the franchise.” Bush v. Gore, 531 U.S. 98, 104 (2000). Once the state has “granted
the right to vote on equal terrﬁs, the State may not, by later arbitrary and disparate treatment, value
one person’s vote over that of another.” Id. Here, Petitioners allege a personal, concrete equal
protection injury in the devaluation of their fundamental right to vote through an admitted lack of
uniform standards.

These are cognizable ilarms. See Dep’t of Commerce v. U.S. House of Represenl‘atives, 525
U.S. 316, 332 (1999) (recognizing vote dilution as an injury-in-fact for Article III standing). Kraus,
as an individual voter, will suffer a direct harm if his vote is diluted and if he is denied his statutory
right to meaningfully review the ballot counting process. 2 See Clark Cry. v. City of Las Vegas, 92
Nev. 323, 342, 550 P.2d 779, 792 (1976) (“[A] voter has the constitutional right to have his vote
given as much weight as any other vote and not to have his vote denied, debased, or diluted in any
manner.”). Likewise, the campaign and party will suffer harms where government action burdens
the availability of political opportunity. See Munro v. Socialist Workers Party, 479 U.S. 189, 199
(1986). Petitioners’ application for writ relief thus falls squarely within the category for which

courts recognize standing to pursue relief. Indeed, the ends of this petition are the very ends for

2 See Declaration of Fred Kraus (“Kraus Dec.”) at § 5-25.
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which writ relief exists: to compel government actors to perform their statutory duties and to
prohibit them from taking unlawful or ultra vires action subjecting petitioners to injury. NRS
34,170, 34.330.

Despite the Seéretary’s misguided citation of the late Justice Scalia’s private feelings, Bush
v. Gore remains good law that has consistently been applied by courts across the country for two
decades to establish the stan@}ng of plaintiffs and remedy equal protection injuries nearly identical
to those here. See, e.g., Stewart v. Blackwell, 444 F.3d 843, 855 (6th Cir. 2006) (“The increased
probability that their votes will be improperly counted based on punch-card and central-count
optical scan technology is neither speculative nor remote.”), vacated (July 21, 2006), superseded,
473 ¥.3d 692 (6th Cir. 2007) (vacated and superseded on the grounds that the case was rendered
moot by the county’s subseqﬁent abandonment of the DRE machines at issue); Banfield v. Cortes,
922 A.2d 36, 44 (Pa. Commw. Ct. 2007) (finding that the plaintiffs had sufficiently alleged
standing under similar Pennsylvania law, based on “the fact that Electors have no way of knowing
whether the votes they cast on a DRE have been recorded and will be counted,” which “gives
Electors a direct and immediate interest in the outcome of this litigation”). Indeed, Justice
Kavanaugh cited Bush v. Gore just yesterday. See Democratic National Committee, et al. v.
Wisconsin State Legislature, et al., No. 20A66, 592 U.S. __, slip op. 9 n.1 (Oct. 26, 2020)
(Kavanaugh, J., concurring in denial of application to vacate stay) (citing Bush v. Gore, 531 U.S.
at 120 (Rehnquist, C. J., conéurring)). The Secretary might disagree with the Supreme Court, but
this Court should faithfully épply binding precedent.

Consistent with this body of equal protection case law, Petitioners allege an actual injury:
Mail-in voters must undergo human signature match safeguards everywhere in Nevada except in
Clark County, where many tﬁousands of mail-in voters’ signatures go unreviewed by any human

being. This “continued reliaﬁce on the use of [the Agilis] machines in public elections likely results
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in ‘a debasement or dilution of the weight of i[Petitioners’] vote[s],” even if such conduct does not
completely deny [Petitioners] the right to vote.” Curling v. Kemp, 334 F. Supp. 3d 1303, 1322
(N.D. Ga. 2018), qff 'd in part, appeal dismissed in part sub nom. Curling v. Sec’y of Georgia, 761
F. App’x 927 (11th Cir. 2(.)1?.9) (quoting Bush v. Gore, 531 U.S. at 105). Petitioners allege that
because of this machine, “Véters in some counties are statistically less likely to have their votes
counted than voters in other counties in the same state in the same election for the same office”
because of this lack of uniform standards, such that “[s]imilarly situated persons are treated
differently in an arbitrary ma;ner.” Blackv. McGuffage, 209 F. Supp. 2d 889, 899 (N.D. I11. 2002).
“By employing différent standards within [ ] different counties,” the Secretary and Registrar have
“ratified a system of ‘uneven treatment’ that result[s] in the debasement of votes statewide.” Pierce
v. Allegheny Cty. Bd. of Elections, 324 F. Supp. 2d 684, 697 (W.D. Pa. 2003) (citing Bush, 531
U.S. at 107). The deprivation of Petitioner’s right to have their ballots treated under uniform
standards by election officials in the state is an injury that is redressable by a court order mandating
uniformity. See Elley v. Stephens, 104 Nev. 413, 416-17, 760 P.2d 768, 770 (1988).

Petitioners likewise have standing to bring their claim that the disparate vote challenge
process violates equal protection principles. See NRS 293.303. This admitted dis-uniformity is a
particularized equal protection injury against Petitioner Kraus, who has voted in-person but faced
a different standard from every vote-by-mail voter and continues have his vote diluted or cancelled
by unchallengeable votes. “[I]f this court does not act, there will be no mechanism by which

absentee ballots could be clfallenged for alleged violations of the election code and the United

3 Kraus Dec., at 9 4. Intervenors mistake Petitioners’ the alleged injury for a desire to someday challenge a
mail-in ballotin the future. Intervenors’ Br. at 11. That is incorrect. Rather, Kraus is injured because he has
already voted in person under a system that allows for challenges, but hundreds of thousands of
unchallengeable mail-in ballots have been cast or are certainly impending, debasing the weight of his in-
person vote. See Bush v. Gore, 531 U.S. at 105.

Page 7 of 17

202




10001 Park Run Drive
Las Vegas, Nevada 89145
(702) 382-0711 FAX: (702) 382-5816

MARQUIS AURBACH COFFING

N

~ O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

States Constitution” on the same terms as in-person ballots. 324 F. Supp. 2d at 692.*

B. MANDAMUS IS REQUIRED TO PROTECT MEANINGFUL
OBSERVATION

The primary issue in this Emergency Petition is whether the observation scheme created
by the Registrar complies with the law. The answer is a resounding no. The Registrar has
developed a program 'wheréin officials can hide in plain sight, not allowing observers any
meaningful right to serve as éunlight for Nevada election integrity.

Providing petitioners with an opportunity to meaningfully observe is not discretionary
under the statute—it is mandatory. “When interpreting a statute, this court begins with the statute’s
text.” Andrews v. State, 134 Nev. 95, 97, 412 P.3d 37, 38 (2018). The Court will use “legitimate
tools of statutory interpretation, including related statutes.” Castaneda v. State, 132 Nev. 434, 439,
373 P.3d 108, 111 (2016). When the plain and ordinary text of a statute is unambiguous, Nevada
Courts need not look beyond the text. City of North Las Vegas v. Warbu}”ton, 127 Nev. 682 (Oct.
6,2011).

The text of the statute clearly requires Nevada Counties to accommodate members of the
public who desire to “observe” the delivery, counting, handling and processing of ballots at a
polling place, receiving center or central counting place. And counties must allow the public to
actually “observe the activitiés.” NRS 293B.354(2). The plain meaning of the terms confirms this.
Merriam Webster’s Dictionary defines the term “observe” in relevant part as “fo waich

carefully especially with attention to details or behavior for the purpose of arriving at a

4 Nevada courts recognize a “public-importance” exception to the injury requirement of standing. See
Schwartz, 132 Nev. at 743. Although the courts traditionally apply this exception only in taxpayer suits
challenging legislative expenditures or allocations, the principles underlying the exception undoubtedly
apply in suits like the present one in which matters of general public consequence are involved. If this Court
is unpersuaded by the specific injuries alleged by petitioners, petitioners alternatively argue that they have
standing under this exception to the general injury requirement.
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judgment.” This definition is consistent with the commonly understood meaning and usage of
the term. See, e.g., OBSERVE, Black’s Law Dictionary (11th ed. 2019) (“To watch carefully.”).
By definition, “observation” thus necessarily requires public on-lookers to be
afforded meaningful review. They must be permitted to “watch carefully” and “with attention to
details.”

Contrary to Respondents’ argument, the content of this right to public observation in NRS
293B.353 is not limited to “the counting of the ballots” because the next provision of the statute
provides specifics that inform the broader public right: “[t]he county clerk shall” create a plan for
“the accommodation of members of the general public who observe the delivery, counting,
handling and processing of ballots at a polling place, receiving center or central counting place.”
NRS 293B.354 (emphasis added). “Specific provisions take precedence over general provisions.”
Davidson v. Davidson, 132 Nev. 709, 714, 382 P.3d 880, 883 (2016). The right to public
observation must include, at a minimum, each of the emphasized elements of the election process
in NRS 293B.354: ballot delivery, ballot counting, ballot handling, and ballot processing shall be
accommodated by the clerk’s written plan; each of these actions must be observable at the polling
place, ballot receiving center, and central counting plape by the general public.

The purpose of the public observation requirement confirms this reading: to ensure that
ballots are delivered, coun{'ed, handled, and processed propervly. See NRS 293B.354(2); see
also Opinion of the Justices, 371 A.2d 616, 622-23 (Me. 1977) (“The stated purpose of [the
statute] is clear: —the counting [of ballots] must be done in such a way as to

facilitate public observation. We infer from this stated purpose the ultimate but unarticulated

Merriam Webster's Online Dictionary, hitps://www.merriam-webster.com/dictionary/
observe (emphasis added). This definition is also consistent with the Election Observation Handbook (6"
Ed.), published by the OSCE Office for Democratic Institutions and Human Rights. See Pet. at 5.
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goal:—the public observation must be such as to ensure to those present that the ballots are being
counted correctly."); Davidson, 132 Nev. at 713, 382 P.3d at 883 (“This court’s goal in construing
statutes is to uphold the intent of the Legislature™). Indeed, the statute establishes a presumption
of public access with a narr(;w exception to avoid public interference: “if [the] members do not
interfere with the counting of the ballots,” then the “city clerk shall allow [those] members of the
general public to observe the counting of the ballots at the central counting place.” NRS
293B.353(1).°

Despite this clear staiutory right, the Secretary continues to refuse to comply with her
duties. As Exhibit B to the Secretary’s Response brief shows, the Secretary noticed a problem with
public observation and requested an improvement, but to no avail. The Registrar has still not
afforded such meaningful public observation of the election activities and the Secretary has not
ensured it. As the Petition describes, observers are often located more than 25 feet from certain
processes and cannot -observe computer screens or monitors of election workers or observe calls
made regarding cure processzs. See Pet. at 5. Further, public observers are restricted from certain
areas where ballots are handled or reviewed, as well as rooms dedicated to resolving ballot issues.
All these processes are necessary to the “counting, handling and processing of ballots” and thus
must be open to meaningful observation. Therefore, as a matter of law, the Registrar and Secretary

are violating the election laws designed to ensure public integrity and transparency in Nevada’s

election process.

% The Secretary of State’s position that the Election Code chapter heading somehow limits the public’s right
to observation of vote-by-mail ballots is incorrect because “Mechanical voting systems” is a defined term.
Indeed, the statute defines “Mechanical voting system” in the broadest possible sense: “a system of voting
whereby a voter may cast a vote.” NRS 293B.033. Because vote-by-mail processes are “a system of voting
whereby a voter may cast a vote,” the public’s right to meaningful observation applies with equal force to
mail-in ballots processing.
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This lack of observation is an irreparable harm. Every day, thousands of ballots are being
separated from their only form of identification—at which point there is no way to challenge those
votes and ensure they are lawfully cast. The evidence is thus spoliated and the dilution of the
voters’ rights that might have been prevent through transparency cannot be repaired. See Fla.
Democratic Pafly v. Scott, 215 F. Supp. 3d 1250, 1258 (N.D. Fla. 2016) (stating with respect to
elections: “This isn’t golf; there are no mulligans.”).

C. PROHIBITION IS NECESSARY TO ENSURE BALLOT SECRECY.

This issue was ignored completely by Respondents and mentioned only in passing by the
intervenors as “mere speculation.” Intervenors Br. at 10. Ballot secrecy is critical. See Minnesota
Voters All. v. Mansky, 138 S. Ct. 1876, 1883 (2018). Petitioners explained that what little
observation has been affordéd them shows that the Registrar is not protecting ballot secrecy, Pet.
at 6, violating a clear duty in AB 4, § 27 (“The clerk shall develop a procedure to ensure that each

mail ballot is kept secret™). \:,

D. MANDAMUS AND PROHIBITION IS NECESSARY TO RESTORE
EQUAL PROTECTION.

Contrary to Respondents’ bald assertion, Petitioners do not argue that vote-by-mail and in-
person voters must be treated identically. Indeed, Petitioners agree with the Registrar’s analogy:
“the signature verification pr(ocess for a mail ballot voter is the equivalent of a prospective voter
checking in at a polling place.” Registrar’s Br. at 4. But as a result of Respondents’ twin Equal
Protection Clause violations, mail-in voters have an advantage over Petitioner Kraus and similarly
situated voters who have voted in person but continue to have their votes devalued by lack of
uniform statewide standards for ballot security. Two election processes violate the Equal
Protection Clause of the Fourteenth Amendment.

First, Nevada deprives voters of equal protection by providing a mechanism for

challenging voters who vote in person at polling locations but not for voters who vote by mail. See
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NRS 293.303.7 In Charfauros v. Board of Elections, the court considered “whether the Equal
Protection Clause permits a State to discriminate among its citizens based on who challenged their
voter eligibility,” or “whether the voter challenge procedures adopted by the Board ‘are consistent
with its obligation to avoid érbitrary and disparate treatment of the members of its electorate.””
249 F.3d 941, 951 (9th Cir. 2001), as amended on denial of reh’g and reh’g en banc (July 6,2001)
(quoting Bush v. Gore, 531 U.S. 98) (cleaned up). In that case, “the Board created two classes of
challenged Voters—Republidan voters, whose eligibility was challenged by the Democratic Party
and considered before the election, and Democratic voters, whose eligibility was challenged by
the Republican Party and considered after the election.” Id. at 945. The Court concluded this
classification was unconstitutional under the Equal Protection Clause—and so clearly unlawful
that the election officials were not entitled to qualified ‘immunity. (“A reasonable Board would
have known its actions violated the fundamental rights to vote and to equal treatment under the
law ... the Board is not entitled to qualified immunity”). /d. at 955-56.

Second, the Registrar is using a defective signature matching computer system. Vote-by-
mail voters in Clark County thus have an advantage over voters anywhere else in the state, whether
compared to using either ma‘l or in-person balloting. This is because many thousands of vote-by-
mail ballots are never reviewed by a human being, as the Registrar stunningly admits. See
Registrar’s Br. at 7 (“the machine’s match rate to the County’s election database has hovered
around 30%); see also Decl. of Joseph P. Gloria (“If the Agilis machine does not match the
signature, it is then reviewedfby Election Department staff”) (emphasis added). See Pierce, 324 F.
Supp. 2d at 699 (“Voters ... who take advantage of defendant's policy ... may be afforded greater
voting strength than similarly-situated voters™). This process not only subjects voters to unequal
treatment, it also violates the express requirements of AB 4. Section 23 of AB 4 specifically states
that, with respect to each mail ballot received, “the clerk or an employee in the office of the clerk

shall check the signature used for the mail ballot.” Although Section 22 generally permits “mail

7 NRS 293.547 is not a procedure for challenging mail in ballots, contrary to Respondent’s
representation to the court. See Hearing Tr. 15:2-9 (Miller).
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ballots to be processed and counted by electronic means,” any such electronic processing may not
“conflict with the provisions of sections 2 to 27, inclusive, of this act.” Nothing in AB 4 permits
use of a machine to check mail ballot signatures in lieu of the statutory requirement that this
critically important task be conducted by “the clerk or an employee in the office of the clerk.”
Indeed, the Legislature’s specific use of the words “or an employee in the office of the clerk”
reinforces its statutory mandate that all signature verification must be conducted by a human
being.?

Under the Equal I’rqtq_ction Clause, “[d]ilution of the right to vote may not be accomplished

IR

by stuffing the ballot-boxes,” “[n]or may the right to vote be diluted by” state ofﬁcials improper
counting of ballots.” United States v. Classic, 313 U.S. 299, 315 (1941). Thus, Petitioners are

suffering irreparable equal protection harm due to the unlawful use of the Agilis machine. See

Feldman v. Arizona Sec'y of State’s Office, 843 F.3d 366, 394 (9th Cir. 2016) (“[T]here are no

‘do over’ elections; ‘the State cannot run the election over again[.]” ” (citation omitted)); Obama

for Am. v. Husted, 697 F.3d 423, 436 (6th Cir. 2012) (“A restriction on the fundamental right to
vote . . . constitutes irreparable injury.”); Martin v. Crittenden, 347 F. Supp. 3d 1302, 1310 (N.D.

Ga. 2018) (“[N]one of the harm that [Respondents] will allegedly suffer from an injunction rises

to the same level as the hafm that disenfranchised [voters] (and, undoubtedly, other absentee

voters) will suffer without ah order from this Court. . . . [I]t is axiomatic that there is no post hoc

remedy for a violation of the right to vote.”).
Finally, laches does not bar relief in this case. “In determining whether the doctrine of
laches should preclude consideration of a petition for mandamus, it must be demonstrated that (1)

there was inexcusable delay in seeking the petition, (2) an implied waiver arose from petitioner’s

knowing acquiescence in existing conditions, and (3) prejudice resulted to the respondent.” We

$ Election officials lack authority to undertake any action contrary to governing statute or regulation. Kelly
v. Murphy, 79 Nev. 1 (1963). Any such unauthorized conduct is a “futile act,” a term of art that means itis
thus void as a matter of law. /d at 4. Thus, as AB 4 expressly requires that mail ballot signatures be
checked by “the clerk or an employee of the clerk,” Registrar’s use of the Agilis Ballot Packing Sorting
System (“Agilis System”) to check mail ballot signatures has been futile.

<
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The People Nevada ex rel. .4_ngle v. Miller ex rel. State, 124 Nev. 1518, 238 P.3d 865 n.20 (2008)
(unpub’d). Respondents have made no such showing, nor could they. Petitioners acted promptly
upon learning of the disparity between Clark County’s signature matching process and the
signature matching process elsewhere in the state. Moreover, the only prejudice in this case is not
to Respondents, but to voters%who are not subject to the faulty Agilis machine who have their votes
diluted or cancelled by'impr(i;perly counted ballots.

IV. CONCLUSION

For the foregoing reasons, Petitioners respectfully request that this Court issue a writ of
mandate or, alternatively, prohibition requiring the Secretary and Registrar to immediately:

1. Cease and desist from further use of the Agilis System to check the signature for any
mail ballot, and for the Registrar to conduct all further mail ballot signature verification
individually or through his employees as required by AB 4;

2. Permit meaningful public observation of the mail ballot signature verification process
without violating the privacy right of any Nevada voter;

3. Permit election observers to challenge the signature on any mail ballot before it is
tabulated;

4, Maintain ballot secrecy as required by AB 4; and

5. Maintain physical connection between each challenged signature and its associated
ballot until such time as this‘ challenge has been finally resolved or adjudicated.

Dated this 27th day of October, 2020.

MARQ%URBACH COFFING

By S % /'/’/% -

Brian R; Hardy, Esq.—"
Nevada Bar No. 10068
Susan E. Gillespie, Esq.

' Nevada Bar No. 15227
10001 Park Run Drive
Las Vegas, Nevada 89145
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The O’Mara Law Firm, P.C.
David O’Mara, Esq.
Nevada Bar No. 8599

311 E. Liberty Street

Reno, Nevada 89501

Harvey & Binnall, PLLC

Jesse R. Binnall, Esq.

717 King Street, Suite 300
Alexandria, Virginia 22314
Telephone: (703) 888-1943
jbinnall@harveybinnall.com

Pro Hac Vice Application Pending
Attorneys for Petitioners
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IN THE FIRST JUDICIAL DISTRICT COURT
OF THE STATE OF NEVADA IN AND FOR CARSON CITY

AFFIRMATION

The undersigned does herby affirm that the preceding document, REPLY IN SUPPORT OF

EMERGENCY PETITION FOR WRIT OF MANDAMUS, OR IN THE ALTERNATIVE,

WRIT OF PROHIBITION, does not contain the Social Security number of any person.

Dated this 27th day of October, 2020.

MARQUIS AURBACH COFFING

Z*/:}(B.rig;r.lm;&»»i‘)fardy, Esq.
Nevada Bar No. 10068
Susan E. Gillespie, Esq.
Nevada Bar No. 15227
10001 Park Run Drive
Las Vegas, Nevada 89145

The O’Mara Law Firm, P.C.
David O’Mara, Esq.
Nevada Bar No. 8599

311 E. Liberty Street

Reno, Nevada 89501

Harvey & Binnall, PLLC

Jesse R. Binnall, Esq.

717 King Street, Suite 300
Alexandria, Virginia 22314
Telephone: (703) 888-1943
jbinnall@harveybinnall.com

Pro Hac Vice Application Pending
Attorneys for Petitioners

Attorneys for Petitioners
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CERTIFICATE OF SERVICE

[ hereby certify that the foregoing REPLY IN SUPPORT OF EMERGENCY

PETITION FOR WRIT OF MANDAMUS, OR IN THE ALTERNATIVE, WRIT OF

PROHIBITION was submitted for filing and/or service with the First Judicial District Court on

the 27th day of October, 2020. Service of the foregoing document was made by mailing a true

and correct copy thereof, postage prepaid, addressed to:

ﬁ\/\« el b L voNez A~

an employee of Marquis Aurbach Coffing
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REC'D&FILLD

IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR CARSON CITY

-000-

/
FRED KRAUS, an individual registered | CASE NO. 20 OC M 1B
to vote in Clark County, Nevada,
DONALD J. TRUMP FOR PRESIDENT, | DEPT. 2
INC., and the NEVADA REPUBLICAN
PARTY,

Petitioners,

VS,

BARBARA CEGAVSKE, in her official
capacity as Nevada Secretary of State,
JOSEPH P. GLORIA, in his official
capacity as Registrar of Voters for Clark
County, Nevada,

Respondents.

ORDER DENING EMERGENCY PETITION FOR WRIT OF MANDAMUS, OR
IN THE ALTERNATIVE, WRIT OF PROHIBITION

PROCEDURAL BACKGROUND
Before the Court is the Emergency Petition for Writ of Mandamus, or in the
Alternative, Writ of Prohibition. The Court held an evidentiary hearing on October 28,

2020.
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ISSUES

Do Petitioners have standing to bring these claims?

Has Registrar Joseph P. Gloria failed to meet his statutory duty under NRS
293B.353(1) to allow members of the general public to observe the counting of ballots?

Has Registrar Gloria unlawfully precluded Petitioners from the use and
enjoyment of a right to which Petitioners are entitled?

Has Registrar Gloria exercised discretion arbitrarily or through mere caprice?

Has Registrar Gloria acted without or in excess of authorized powers?

Has Secretary of State Barbara Cegavske failed to meet any statutory duty under
NRS 293B.353(1) to allow members of the general public to observe the counting of
ballots?

Has Secretary of State Barbara Cegavske unlawfully precluded Petitioners from
the use and enjoyment of a right to which Petitioners are entitled?

Has Secretary Cegavske exercised discretion arbitrarily or through mere caprice?

Has Secretary Cegavske acted without or in excess of authorized powers?

Has Secretary of State Cegavske unlawfully precluded Petitioners the use and/or
enjoyment of a right to which Petitioners are entitled?

Have Petitioners proved they are entitled to a writ of mandamus on their equal

protection claims?

FACTS
It is important to note the factual context in which this case arose. All of the
states in the United States are attempting to hold elections under the health, political,
social, and economic consequences of the COVID-19 pandemic. Nevada’s state and
county election officials had relatively little time to assess, plan, modify, and implement

procedures that are quite different from the established election procedures in an effort

2
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to provide safe, open elections that would not result in long waiting lines. The
modification of procedures includes fewer polling places, a very large increase in mail-in
voting, and long lines as a result of social distancing.

A second important context is that this lawsuit was filed October 23, 2020-11

days before the general election.

Every Nevada county is required to submit to the Secretary of State, by April 15,
2020, the county’s plan for accommodation of members of the general public who
observe the processing of ballots. NRS 293B.354(1). Registrar Gloria did not submit a
plan by April 15, 2020.

Registrar Gloria submitted a plan to the Secretary of State on October 20, 2020.
A copy of the plan is attached as Exhibit 1.

Historically, the Secretary of State has not sent letters or other notification to the
counties approving the counties’ plans.

The Secretary of State’s office reviewed Registrar Gloria’s plan, concluded it
complied with the law, and Secretary Cegavske issued a letter to Registrar Gloria on
October 22, 2020. The letter is attached as Exhibit 2. The Secretary did not write that
Registrar Gloria’s plan was “approved,” but it is clear from the letter that the plan was
approved with a suggestion to that the Registrar consider providing additional seating in
public viewing areas for observers to view the signature verification process to the extent
feasible while ensuring that no personally identifiable information is observable by the
public.

A copy of all 17 county plans were admitted as exhibits. Clark County’s plan is not
substantially different from the plan of any of the other 16 counties, and none of the
plans is substantially different from the plans of previous years.

Clark County uses an electronic ballot sorting system, Agilis. No other Nevada

county uses Agilis. Some major metropolitan areas including Cook County, Illinois, Salt

3
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Lake City, Utah, and Houston, Texas use Agilis. Some Nevada counties use other brands
of ballot sorting systems.

Registrar Gloria decided to purchase Agilis because of the pandemic and the need
to more efficiently process ballot signatures.

One of Petitioners’ attorneys questioned Registrar Gloria about Agilis in earlier
case, Corona v. Cegavske, but never asked Registrar Gloria to stop using Agilis.

Clark County election staff tested Agilis by manually matching signatures. Clark
County election staff receives yearly training on signature matching from the Federal
Bureau of Investigation. The last training was in August of this year.

For this general election Clark County is using the same they used for the June
primary election. No evidence was presented that the setting used by Clark County
causes or has resulted in any fraudulent ballot being validated or any valid ballot
invalidated.

No evidence was presented of any Agilis errors or inaccuracies. No evidence was
presented that there is any indication of any error in Clark County’s Agilis signature
match rate.

Registrar Gloria opined that if Clark County could not continue using Agilis the
county could not meet the canvass deadline which is November 15, 2020. The Court
finds that if Clark County is not allowed to continue using Agilis the county will not meet
the canvass deadline.

When the envelope containing mail-in ballots are opened the ballot and envelope
are separated and not kept in sequential order. Because they are not kept in sequential
order it would be difficult to identify a voter by matching a ballot with its envelope.

This is the first election in Registrar Gloria’s 28 years of election experience in
Clark County that there are large numbers of persons wanting to observe the ballot

Process.
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Persons that observe the ballot process sign an acknowledgment and a memo
containing instructions to the observer. A copy of an acknowledgment and memo are
attached as Exhibit 3.

People hired by the Registrar to manage the people wanting to observe the ballot
process are called ambassadors. The observer acknowledgment states observers are
prohibited from talking to staff. The memo explains the role of ambassadors and invites
observers to inform their ambassador they have a question for election officials or the
observer may pose a question directly to an election official.

Registrar Gloria is not aware of any observer complaints.

Several witnesses supporting Petitioners and called by Petitioners testified: they
saw ballots that had been removed from the envelope left alone; runners handle ballots
in different ways, including taking the ballots into an office, taking ballots into “the
vault” and/or otherwise failing to follow procedure, but no procedure was identified;
inability to see some tables from the observation area; inability to see into some rooms;
inability to see all election staff monitors; inability to see names on monitors; saw a
signatures she thought did not match but admitted she had no signature comparison
training; and/or trouble getting to where they were supposed to go to observe and
trouble being admitted to act as observer at the scheduled time.

No evidence was presented that any party or wiiness wanted to challenge a vote
or voter, or had his or her vote challenged.

No evidence was presented that there was an error in matching a ballot signature,
that any election staff did anything that adversely affected a valid ballot or failed to take
appropriate action on an invalid ballot.

No evidence was presented that any election staff were biased or prejudiced for o

against any party or candidate.
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One Petitioner witness did not raise issues regarding things she observed with an
ambassador but instead went to the Trump Campaign. No issue was ever raised as a
result of her observations or report to the Trump Campaign.

Washoe County is using cameras to photograph or videotape the ballot process.

No Nevada county hand-counts ballots.

LEGAL PRINCIPLES

Standing

Nevada law requires an actual justiciable controversy as a predicate to judicial
relief. Doe v. Bryan, 102 Nev. 523, 525, 728 P.2d 443, 444 (1986). For a controversy to
exist the petitioner must have suffered a personal injury and not merely a general
interest that is common to all members of the public. Schwarz v. Lopez, 132 Nev. 732,

743, 382 P.3d 886, 894 (2016).

Mandamus and Prohibition

A court may issue a writ of mandamus “to compel the performance of an act
which the law especially enjoins as a duty resulting from an office . . . ; or to compel the
admission of a party to the use and enjoyment of a right or office to which the party is
entitled and from which the party is unlawfully precluded by such . . . person.” NRS
34.160. A court may issue a writ of mandamus “when the respondent has a clear,
present legal duty to act.” Round Hill Gen. Imp. Dist. v. Newman, 97 Nev. 601, 603, 637
P.2d 534 (1981). The flip side of that proposition is that a court cannot mandate a
person take action if the person has no clear, present legal duty to act. Generally,
mandamus will lie to enforce ministerial acts or duties and to require the exercise of

discretion, but it will not serve to control the discretion.” Gragson v. Toco, 90 Nev. 131,

6
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133 {1974). There is an exception to the general rule: when discretion “is exercised
arbitrarily or through mere caprice.” Id.

“Petitioners carry the burden of demonstrating that extraordinary relief is
warranted.” Pan v. Dist. Ct., 120 Nev. 222, 228 (2004).

The writ of prohibition is the counterpart of the writ of mandate. It arrests the

proceedings of any tribunal . . . or person exercising judicial functions, when such

proceedings are without or in excess of the jurisdiction of such tribunal . .. or person.

NRS 34.320.
A writ of prohibition “may be issued . . . to a person, in all cases where there is

not a plain, speedy and adequate remedy in the ordinary course of law.” NRS 34.330.

Voting Statutes

NRS 293B.353 provides in relevant part:

1. The county . . . shall allow members of the general public to observe the
counting of the ballots at the central counting place if those members do not

interfere with the counting of the ballots.

2. The county . . . may photograph or record or cause to be photographed
or recorded on audiotape or any other means of sound or video reproduction the

counting of the ballots at the central counting place.

3. A registered voter may submit a writfen request to the county . . . clerk
for any photograph or recording of the counting of the ballots prepared pursuant

to subsection 2. The county . . . clerk shall, upon receipt of the request, provide
the photograph or recording to the registered voter at no charge.

NRS 293B.354 provides in relevant part:
1. The county clerk shall, not later than April 15 of each year in which a

general election is held, submit to the Secretary of State for approval a written
plan for the accommodation of members of the general public who observe the

delivery, counting, handling and processing of ballots at a polling place, receiving

center or central counting place.
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3. Each plan must include:

(a}  The location of the central counting place and of each polling
place and receiving center;

(b) A procedure for the establishment of areas within each
polling place and receiving center and the central counting
place from which members of the general public may observe
the activities set forth in subsections 1 and 2;

(¢)  The requirements concerning the conduct of the members of
the general public who observe the activities set forth in
subsections 1 and 2; and

(d)  Any other provisions relating to the accommodation of
members of the general public who observe the activities set
forth in subsections 1 and 2 which the county . . . considers
appropriate.

AB 4 section 22 provides in relevant part:

1. For any affected election, the county . . . clerk, shall establish
procedures for the processing and counting of mail ballots.

2, The procedures established pursuant to subsection 1:

() May authorize mail ballots to be processed and counted by el
electronic means; and

(b) Must not conflict with the provisions of sections 2 to 27, I
innclusive, of this act.

AB 4 section 23 provides in relevant part:

1. ... for any affected election, when a mail ballot is returned by or on
behalf of a voter to the county . . .clerk . .. and a record of its return is made in
the mail ballot record for the election, the clerk or an employee in the office of the
clerk shall check the signature used for the mail ballot in accordance with the
following procedure:

a. The clerk or employee shall check the signature used for the
mail ballot against all signatures of the voter available in the
records of the clerk.
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AB 4 section 25 provides in relevant part:

1. The counting procedures must be public.

ANALYSIS

Petitioners failed to prove they have standing to bring their Agilis,
observation, ballot handling or secrecy claims.

As set forth above for a justiciable controversy to exist the petitioner must have
suffered a personal injury and not merely a general interest that is common to all
members of the public. Petitioners provided no evidence of any injury, direct or indirect,
to themselves or any other person or organization. The evidence produced by Petitioners
shows concern over certain things these observers observed. There is no evidence that
any vote that should lawfully be counted has or will not be counted. There is no evidence
that any vote that should lawfully not be counted has been or will be counted. There is
no evidence that any election worker did anything outside of the law, policy, or
procedures. Petitioners do not have standing to maintain their mandamus claims.

Likewise, Petitioners provided no evidence of a personal injury and not merely a
general interest that is common o all members of the public regarding the differences
between the in-person and mail-in procedures. Petitioners provided no evidence of any
injury, direct or indirect, to themselves or any other person or organization as a result of|
the different procedures. All Nevada voters have the right to choose to vote in-person or
by mail-in. Voting in person and voting by mailing in the ballot are different and so the
procedures differ. There is no evidence that anything the State or Clark County have
done or not done creates two different classes of voters. There is no evidence that

anything the State or Clark County has done values one voter’s vote over another’s.
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There is no evidence of any debasement or dilution of any citizen’s vote. Petitioners do

not have standing to bring their equal protection claims.

Petitioners failed to prove Registrar Gloria failed to meet his
statutory duty under NRS 293B.353(1) to allow members of the general

public to observe the counting of ballots?

Petitioners argued they have a right to observers having meaningful observation
under NRS 293B.353(1) and AB 4 sec. 25. NRS 2093B.353(1) provides in relevant part,
“It]he county . . . shall allow members of the general public to observe the counting of
the ballots . . . .” AB 4 sec. 25 provides in relevant part “[t]he counting procedure must

be public.” The statutes do not use the modifier “meaningful.”

The Nevada Legislature codified the right of the public to observe the ballot
counting procedure in NRS 293B.353 and 293B.354, and AB 4 section 25(1). NRS
293B.354(1) requires each county to annually submit a plan to the Secretary of State.
NRS 293B. 354(3) states the requirements of the plan. The statutory requirements of
the plan are very general. The legislature left to the election professionals, the Secretary
of State and the county elections officials, wide discretion in establishing the specifics of
the plan. Petitioners failed to prove either Secretary Cegavske or Registrar Gloria
exercised their discretion arbitrarily or through mere caprice.

The fact that Registrar failed to timely submit a plan was remedied by submitting

the plan late and the Secretary of State approving the plan.

Petitioners seem to request unlimited access to all areas of the ballot counting

area and observation of all information involved in the ballot counting process so they

10
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can verify the validity of the ballot, creating in effect a second tier of ballot counters
and/or concurrent auditors of the ballot counting election workers. Petitioners failed to
cite any constitutional provision, statue, rule, or case that supports such a request. The
above-cited statutes created observers not counters, validators, or auditors. Allowing
such access creates a host of problems. Ballots and verification tools contain confidential
voter information that observers have not right to know. Creating a second tier of
counters, validators, or auditors would slow a process the Petitioners failed to prove is
flawed. The request if granted would result in an increase in the number of persons in
the ballot processing areas at a time when social distancing is so important because of
the COVID-19 pandemic.

Petitioners have failed to prove Registrar Gloria has interfered with any right they
or anyone else has as an observer.

Petitioners claim a right to have mail-in ballots and the envelopes the ballots are
mailed in to be kept in sequential order. Petitioners failed to cite Constitutional
provision, statute, Tule, or case that creates a duty for Nevada registrars to keep ballots
and envelopes in sequential order. Because they failed to show a duty they cannot
prevail on a mandamus claim that requires proof a duty resulting from office. Because
there is no duty or right to sequential stacking the Court cannot mandate Regisirar
Gloria to stack ballots and envelopes sequentially.

Because there is not right to sequential stacking the Court cannot mandate the use and
enjoyment of that “right.”

Plaintiffs want the Court to mandate Registrar Gloria allow Petitioners to

photograph of videotape the ballot counting process. The legislature provided in NRS

11
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293B.353(2) the procedure for photographing or videotaping the counting of ballots.
The county may photograph or videotape the counting and upon request provide a copy
of the photographs or videotapes.

Petitioners failed to cite any constitutional provision, statute, rule, or case that
gives the public the right to photograph or videotape ballot counting.

Petitioners failed to prove Secretary Cegavske or Registrar Gloria exercised her orj
his discretion arbitrarily or through mere caprice in any manner. Therefore, the Court
cannot mandate Registrar Gloria to require sequential stacking of ballots and envelopes.

Petitioners requested the Court mandate Registrar Gloria provide additional
precautions to ensure the secrecy of ballots. Petitioners failed to prove that the secrecy
of any ballot was violated by anyone at any time. Petitioners failed to prove that the
procedures in place are inadequate to protect the secrecy of every ballot.

Petitioners also request the Court mandate Registrar Gloria stop using the Agilis
system. Petitioners failed to show any error or flaw in the Agilis results or any other
reason for such a mandate. Petitioners failed to show the use of Agilis cansed or resulted
in any harm to any party, any voter, or any other person or organization. Petitioners
failed Registrar Gloria has a dufy to stop using Agilis.

AB 4 passed by the legislature in August 2020 specifically authorized county
officials to process and count ballots by electronic means. AB 4, Sec. 22(2)(a).
Petitioners’ argument that AB 4, Sec. 23(a) requires a clerk or employee check the
signature on a returned ballot means the check can only be done manually is meritless.
The ballot must certainly be checked but the statute does not prohibit the use of

electronic means to check the signature.

12
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Equal Protection

There is no evidence that in-person voters are treated differently than mail-in
voters. All Nevada voters have the right to choose to vote in-person or by mail-in. Voting
in person and voting by mailing in the ballot are different and so the procedures differ.
Nothing the State or Clark County have done creates two different classes of voters.
Nothing the State or Clark County has done values one voter’s vote over another’s. There

is no evidence of debasement or dilution of a citizen'’s vote.

CONCLUSIONS OF LAW

Petitioners do not have standing to bring these claims.

Registrar Joseph P. Gloria has not failed to meet his statutory duty under NRS
293B.353(1) to allow members of the general public to observe the counting of ballots.

Registrar Gloria has not precluded Petitioners from the use and enjoyment of a
right to which Petitioners are entitled.

Registrar Gloria has not exercised discretion arbitrarily or through mere caprice.

Registrar Gloria has not acted without or in excess of authorized powers.

Secretary of State Barbara Cegavske has not failed to meet any statutory duty
under NRS 293B.353(1) to allow members of the general public to observe the counting
of ballots.

Secretary of State Barbara Cegavske has not unlawfully precluded Petitioners
from the use and enjoyment of a right to which Petitioners are entitled.

Secretary Cegavske has not exercised discretion arbitrarily or through mere

caprice.
13
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Secretary Cegavske has not acted without or in excess of authorized powers.

Secretary of State Cegavske has not precluded Petitioners the use and/or
enjoyment of a right to which Petitioners are entitled.

Petitioners failed to prove they are entitled to a writ of mandamus on any of their

claims.

ORDER

The Petition for Writ of Mandamus or in the Alternative for Writ of Prohibition is

denied.

October 29, 2020.

James E. Wilson, Jr.
strict Judge ﬂ
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CERTIFICATE OF SERVICE

I certify that I am an employee of the First Judicial District Court of Nevada; that

on the é day of November 2020, I served a copy of this document by placing a true

copy in an envelope addressed to:

Brian R. Hardy, Esq.
10001 Park Run Drive
Las Vegas, NV 89145
bhardy@maclaw.com

MaryAnn Miller

Office of the District Attorney

Civil Division

500 S. Grand Central Parkway

Las Vegas, NV 89106
Mary-Anne.Miller@clarkcountyda.com

Daniel Bravo, Esq.

3556 E. Russell Road
Second Floor

Las Vegas, NV 89120
dbravo@wrslawyers.com

David O'Mara, Esq.
311 E. Liberty Street
Reno, NV 89501
david@omaralaw.net

Bradley Schrager, Esq.

3556 E. Russell Road
Second Floor

Las Vegas, NV 89120
Bschrager@wrs.awvers.com

Gregory L. Zunino, Esq.
Office of the Attorney General
100 North Carson Street
Carson City, NV 89701

Gzunino@ag.nv.gov

the envelope sealed and then deposited in the Court’s central mailing basket in the court

clerk’s office for delivery to the USPS at 1111 South Roop Street, Carson City, Nevada, for

mailing.

Billie Shadron
Judicial Assistant
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Election Department

965 Trade Dr » Ste A » North Las Vegas NV 89030
Voter Registration (702) 455-8683 + Fax (702) 455-2793

Joseph Paul Gloria, Registrar of Voters
Lorena Partilio, Assistant Registrar of Voters

October 20, 2020

The Honorable Barbara K. Cegavske
Secretary of State

State of Nevada

101 N. Carson St., Suite 3

Carson City, Nevada 89701-4786

Attention: ~ Wayne Thorley
Deputy Secretary of State for Elections

RE: Accommodation of Members of the General Public at Polling Places, Mail Ballot
Processing, and at the Central Counting Place

Dear Secretary Cegavske:

In accordance with NRS 293B.354, I am forwarding to you the following guidelines
which are provided to our polling place team leaders and our election staff to ensure we
accommodate members of the general public who wish to observe activities within a
polling place and/or at the central counting facilities.

Polling Places (Early Voting and Election Day)

Designated public viewing areas are established in each polling place, both early voting
and Election Day vate centers, where individuals may quietly sit or stand and observe the

activities within the polling place.

Observation guidelines:
¢ Observers may not wear or display political campaign items
e Observers may not photograph, or record by any other means, any activity at any
early voting or Election Day polling place
Use of cell phones is prohibited in the polling place
Observers may not disrupt the voting process
Tf observers have questions, they must direct them to the polling place team leader

BOARD OF COUNTY COMMISSIONERS
MARILYN KIRKPATRICK, Chalr » LAWRENCE WEEKLY, Vice Chair
LARRY BROWN - JAMES B. GIBSON = JUSTIN C. JONES = MICHAEL NAFT - TICK SEGERBLOM
YOLANDA T. KING, County Manager
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Secretary of State Barbara K. Cegavske

March 14, 2018

Mail Ballot Processing (Warehouse & Flamingo-Greystone Facility)

The general public is allowed, according to the NRS, to observe the counting
of mail ballots. In addition, as a courtesy, members of the general public are
also being allowed to observe our mail ballot processing procedures, which
occur prior to tabulation.

Due to space limitations we are processing our mail ballots in two different
facilities:

e 965 Trade Dr., North Las Vegas, NV 89030
o AGILIS mail ballot processing
o Signature audit team
o Tabulation
= Ballot duplication
« 2030 E. Flamingo Road, Las Vegas, NV 89119
o Counting Board
= Ballot duplication

Observation guidelines:
e Observers may not wear or display political campaign items
¢ Observers may not photograph, or record by any other means, any activity at any
early voting or Election Day polling place '
Use of cell phones is prohibited in the polling place
Observers may not disrupt the voting process
If observers have questions, they must direct them to the polling place team leader

Election Night (Warehouse Tabulating)

In front of cur tabulation area an area is provided for any observer who wishes to observe
our counting activity. Reporis are provided after gach update to the general public and
are also available on our websits for review. The general public may access the website
through our free county wi-fi access on their personal devices should they choose to do

50,

The public viewing area allows the general public to view the tabulation room, where the
processing of election night results may be observed through windows that provide full
view of all counting activity. Observers are not allowed inside the room because of
congestion and COVID restrictions.

The Registrar is available to answer questions, although it should be noted that very few
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March 14, 2018

individuals from the public have been at the Election Center Warehouse on election night
since 2000. This will probably be different this year due to increased interest in observing

our activities.

In accordance with NRS 293B.354, at link provided here is a link to the vote center
polling places that will be used in the General Election on November 3, 2020 in Clark
County. h_tt_gs://cmsS.re.vize.comfrcvize/clarknv/Election%ZODepariment/VC—Web-
20G.pdf7=1602940110601&1=1602940110601. An electronic copy is also attached to

the e-mail.

SH;A@JM—'

Joseph P. Gloria
Registrar of Voters

Enclosures
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OBSERVATION OF POLLING PLACE OR CLARK COUNTY
ELECTION DEPARTMENT LOCATIONS
ACKNOWLEDGEMENT

In accordance with NAC 293.245 (full text included in page 2):

I, } / ! ﬁ é e \ A ﬁz I\ 1!‘“ E, by signing this form, hereby acknowledge that
during the time ] observe the conduct of voting or of any election related process, I am prohibited

from the following activities:

Talking to voters or staff within the polling place or Election Department location;

Using any technical devices within the polling place or Election Department jocation;
Advocating for or against a candidate, political party or ballot question;

Arguing for or against or challenging any decisions of the county or city election personnet
and;

5. Interfering with the conduct of voting or any election related process.

Cinl bl

1 further acknowledge that [ may be removed from the polling place by the county or city clerk
for violating any provisions of Title 24 of the Nevada Revised Statutes or any of the restrictions
described herein.

Representing Group/Organization:

Q«Aﬁd&ww«» Pw%

b \C‘ Y=t g"\\@ S
Signature: (y%

Print Name: YV ANR-ONNA QT@'\U' M
Date: \O \2’1 \’&0

f \
Polling Place or Election Department Location:

TRAO S

j|Page
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October 21, 2020

Memo to Election Observers in the Greystone or County Election Department buildings:

Thank you for choosing to observe our voting process.

The department brought in additional staff to provide adequate supervision and security
for observation areas. These staff, whom we call ambassadors, will accompany you
while you are in our facilities.

Our ambassadors are not permanent Election Department employees and receive no
training in our election processes, and so they are not able to accurately answer your
questions about elections.

If you have any questions about the processes you are observing or other election-
related questions, please inform the ambassador that you have a question for County
Election Department officials. (The ambassador will create a list of questions from
observers to relay to Election officials.) Or, you may choose to wait and pose their
question to the Election official direcily.

At this time, we plan to make Election Department officials availabie to observers
around 9 a.m. and 3 p.m. daily to respond to any questions or concerns. These
meetings will occur at both the Greystone and Election Department buildings

Thank you for our understanding.

Sincerely,

Joe Gloria

Clark County Registrar of Voters
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BARBARA K. CEGAVSKE

Secretary of State

MARK A. WLASCHIN
Deputy Secretary for Elections

Mr. Joe Gloria, Registrar of Voters

965 Trade Drive, Suite A
North Las Vegas, NV 89030-7802

ipz@ClarkCountyNV.gov
via Email

Re: Revision of Observation Plan

Mr. Gloria,

SCOTT W. ANDERSON

STATE OF NEVADA
; Chief Deputy Szcretary of State

OFFICE OF THE

SECRETARY OF STATE

October 22, 2020

Qver the last few days, a potential opportunity for improvement to your elections process observation
plan have come to light that the Secretary of State believes to be worth considering. We have received
Clark County’s plan for accomrmodating election obhservers. In addition to the items detailed in your
plan, we would request that you consider implementing the following:

Provide additional seating in the public viewing area for observing the signature
verification process to the extent feasible while ensuring that no Personally
Identifiable Information (P} is observable to the public. This increase in seating
should ensure meaningful observation.

If you have any questions regarding this letter and my determination in this matter, pleasa contact me

at (775) 684-5709.

NEVADA STATE CAPITOL
101 N, Carson Street, Sufte 3
Carson City, Nevada 397013714

Respectfully,

Barbara K. Cegavske : 5

Secretary of State
MEYERS ANNEX LAS VEGAS OFFICE
COMMERCIAL BECORDINGS 2250 Las Vegas Blvd North, Suite 400
202N, Carsom Street Nouth Las Vegas, Nevads 89030-5873
Carson City, Nevadn 89701-4201 2 3 3

nVS0s.oov
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