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restrained of your liberty: ... \&H_TOSERT" STRFE. pelSond

v

I FILED

Dept. Now. Yol koo, MAY 2 7 2020

INTHE oo JUDICIAL DISTRICT COURT OF THE . %ﬁgﬁﬁ;ﬁ
STATE OF NEVADA IN AND FOR THE COUNTY OF............
Petitioner,

. v. PETITION FOR WRIT

THE SUATE o MevaADA OF HABEAS CORPUS A-20-815590-W

BROAR Wil Ana s (POSTCONVICTION) Dept. 12

WARNES. - Pt

Respondent. _
INSTRUCTIONS:

(1) This petition must be legibly handwritten or typewritten, signed by the petitioner and verified.

(2) Additional pages are not permitted except where noted or with respect to the facts which you rely upon to
support your grounds for relief. No citation of authorities need be furnished. If briefs or arguments are submitted,
they should be submitted in the form of a separate memorandurn. _

(3) If you want an attorney appointed, you must complete the Affidavit in Support of Request to Proceed in
Forma Pauperis. You must have an authbrized officer at the prison complete the certificate as to the amount of
money and securities on deposit to your credit in any account in the institution.

(4) You must name as respondent the person by whom you are confined or restrained. If you are in a specific
institution of the Department of Corrections, name the warden or head of the institution. If Yyou are not in a specific
institution of the Department but within its custody, name the Director of the Department of Corrections,

(5) You must include al! grounds or claims for relief which you may have regarding your conviction or sentence.
Failure to raise all grounds in this petition may preclude you from filing future petitions challenging your conviction
and sentence. .

(6) You must allege specific facts supporting the claims in the petition you file seeking relief from any conviction
or sentence. Failure to allege specific facts rather than just conclusions may cause your petition to be dismissed. If
your petition contains a claim of ineffective assistance of counsel, that claim will operate to waive the attorney-
client privilege for the proceeding in which you claim your counsel was ineffective.

(7) When the petition is fully completed, the original and one copy must be filed with the clerk of the state
district court for the county in which you were convicted. One copy must be mailed to the respondent, one copy to
the Attomey General’s Office, and one copy to the district attorney of the county in which you were convicted or to

the original prosecutor if you are challenging your original conviction or sentence. Copies must conform in afl
particulars to the original submitted for filing.

PETITION

1. Name of institution and county in which you are presently imprisoned or where and how you are presently -

-------------

...................................

SURCIAL SIS T Cn e [ CLARK CRLMMTTN. MENIDL . 700 | EMAS AvErE (48 VEEAS

......

3. Date of judgment of conviction: . FElrux (21203
4. Case number: ....C L3206 03 ol
5. (a)Length of sentence: .ultpr WUA 2L YEAES To

MAwi Mot 55 VEHAES i

RECEWED \
MAY - & 200 '1'

)Y

3

CLERK OF THE COURT

-7

/
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.....

..................

8. What was your plea? (check one)
{a) Not guilty ..".....

(b) Guilty ........

(c) Guilty but mentally ill ........

(d) Nolor contendere ...,

9. If you entered a plea ﬁuilty or guilty but inentally ill to one count of an indictment or information, and a

plea of not guilty to another count of an indictment or information, or if a plea of guilty or guilty but mentally ill was

negotiated, give details; ... "J { A

........... "

(b) Judge without a jury ........ //
11. Did you testify at the trial? Yes ......... No.... /
12. Did you appeal from the judgment of conviction? Yes ..., No.......

13. 1f you did appeal, answer the following: .
appeal e e f_u?sgi‘u.édou_ﬂ(_
(3) Name of court; .8%... BI&. STATE. . LEWPTH

L2535 /97 598 / 617 H [29<19

(b) Case number or citation: ........~...;
() Result: SEEIEAED | MECUED [oppelt- | FETERED

(d) Date of result: %] 24 14 l o3f22| lG/ oufizls) 04130117

(Attach copy of order or decision, if available,)
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14, Ifyou did not appeﬁl, explain briefly why you did not:

eitneasereritusa pranae [Ty

15. Other than a direct appeal from the judgment of conviction and sentence, have you pr?sly filed any

petitions, applications or motions with respect to this judgment in any court, state or federal? Yes..”.... No

16. If your answer to No, 15 was “yes,” give the following information;
" — P Y
(ﬂ) (I)Name of court: 8 TUD L DT o f / U %"tf Gﬁ“\

......................................

(3) Grounds raised: .M%e A OUEST(b e EECAY-DINE, THE LAy o mﬂ‘ﬁ“f lmﬂwﬂﬂj
LLECA- SERTENCE

--------------------------

(4) Did you recsive an evidentiary hearin on your petition, application or motion? Yes / NO coore
Mool BB o e O)), 01 ST AL
(5) Result; M4 TELS S d} (DB )

; ]fi‘p & (o7 A D W22 (2ot
’ ¥ A}

(6) Date of result; ,.4.[

TRYTITTII

P P . : d . K hran

(7 fiow, iafons ot s PR e S T ML Ao . g 07
. i Ls I r2 Feent

21 W 2 HEVIENY s N A sl L Hm139.%1..:;&..%4:&.%&%5;«?&:\/&1 VDM s 25T

(b) Asto any gecorid petition, application or motion, give the same information:
(1) Name of court; SN
(2) Nature of proceeding; ....... VST io A tepel o€
(3) Grounds raised: ..... |\ -L € SrAv  SAWA CucE

{4) Did you receive an evidentiary hearing on your petition, application or motion? Yes ........ No /
(5) Result: “-L..?gz" LS. asTiop (36w E'.'b)")

------

......................... 8- L SR S U TR

[LETR L LT PV P PPy

(¢) As to any third or subsequent additiona] applications or motions, give the same information as above, list

them on a separate sheet and attach,

-3-
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(d} Did you appeal to the highest state or federal court having jurisdiction, the result or action taken on any

petition, application or motion?

(2) Second petition, application or motion? Yes ........ No s

Citation or date of decision: "”' ..............................
(3) Third or subsequent petitions, applications or motions? Yes ........ No........
Citation or date of decision: .............. ..N(‘d( .................... S

(¢) I you did not appeal from the adverse action on any petition, application or motion, explain briefly why you
did not. (You must relate specific facts in response to this question. Your response may be included on paper which

is 8 12 by 11 inches attached to the petition. Your response may not exceed five handwritten or typewritten pages in
length.) TEM U 4

e T P

17. Has eny ground bemg rmsed in this petition been previously presented to this or any other court by way of
petmon form _ggpn, application or any other postconviction proceeding? If so, identify:
(2) Which of the grounds is the same: ?ﬁ'ﬂ 0""'&2’ 2 BEITENTT AvD coni TN
V2 WAL Gl

.................

(c)_ljxis__,ﬂxvegmﬂw_ are again rgi;ﬂg_mgse_mds (You must relate specific facts in response to this

qQuestion. Your response may be included on paper which is 8 1/2 by 11 inches attached to Ela wnon Your
o e BECe

t exceed five handwritt npages in | B et 2 AU L6 THAT
response may not exceed five handwri enor typgy-] Ak in en%) ATisase A.ﬁr "'62

S T
%wuﬁmfrw% ........................................

i8. Ifany of the grounds listed in Nos. 23(a), (b), {c) and (d), or listed on any additional pages you have attached,

were not previously presented in any other court, state or federal, list briefly what grounds were not so presented,

and give your reasons for not presenting them. (You must relate specific facts in response to this question. Your
response may be included on paper which-is 8 1/2 by I1 inches attached to the petition. Your response may not
exceed five handwritten or typewritten pages in length.) .......L AL ST B CL 10 VAL €00 & WUV{

e S
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19, Are- you filing this petition more than 1 year following the filing of the judgment of conviction or the filing
of a decision on direct appeal? If so, state briefly the reasons for the delay. (You must relate specific facts in
response to this question. Your response may be included on paper which is 8 172 by 11 inches attached to the
petition. Your response may not exceed five handwritten or typewritten pages in length.) WL

20. Do you have any petition or appeal LWing in any court, ejther state or federal, as to the judgment
under attack? Yes ..”.... No ........

VAR T mEN - WS,
If yes, state what court and the case number: BXZuD, DISTCAT !%?' . / U3 DI - P\

C-UZW] 3= | \
TSI 1 S S8 BTSN o A A O

21. Give the name of each attorney who represented you in the prori':é_gigg resulting in your conviction and on
: 33

TR A e ATY [ Lobar MLl & s - Ty .
direct appeal: 1515 . e st k;_ukﬁ;? ‘wm)%;w{vgiﬂwﬁffg;:“&?w
RER A, DT DA O WER B Ro0k [ 2VD. MDERECS D St 3. RESCH

entences to serve after you complete the sentence imposed by the judgment under

If yes, specify where and when it is to be served, if you know: N / A

LTI TIVT Y Teere) '

23, State concisely every ground on which you claim that you are being held vnlawfully, Summarize briefly the

facts supporting each ground. If necessary you may attach pages stating additional grounds and facts

supporting same.

“He PRIVILEGE BF THE ABEAS CoRPUS Srhtte_pmo 1
P suSENRED .
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State concisely every ground for which you clatm that the state conrt conviction and/or sentence Is
unconstitutional. Summarize briefly the facts mpporting each ground. You may attach up to two
extra paged stating additional grounds and/or supporting facts, You must raise in this petition afl
grounds for relief that relate to this conviction. Any grounds not raised in this petition will Hkely
be barred from being ltigated in a subsequent action.

GROUND 4.8

Inﬂegaﬂm‘ﬁystataoourtconmtmnmd{orsantence are unconstitutional, in violation of my
: Amendmert rightto U 5 - QONSTT

based on thess facts:

»
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Under these circumstances, the findings and conclusions are not entitled to
any deference.

“Findings of fact prepared by counsel and adopted by the trial court
are subject to greater scrutiny than those authored by the trial judge.”

Alcock v. SBA, 50 F.3d 1456, 1459, n. 2 (9th Cir. 1995). Moreover, the district

court’s wholesale adoption of the State’s proposed order, without any
identifiable input by the district court, had long been held inappropriate.
See Anderson v. Bessemer City, 470 U.S. 564, 572 (1985) ("We...have
criticized courts for their verbatim adoption. of findings of fact prepared by
prevailing parties, particularly when those findings have taken the form of
conclusory statements uﬁsupported by citation to the record.”); United
States v. Marine Bancorporation, Inc., 418 U.S. 602, 615 at n. 13 (1974);

United States v. El Paso Natural Gas Co., 376 U.S. 651, 656-57 at n. 4 (1964).

Although verbatim adoption is not necessarily fatal to appellate review
where the record reveals the basis for the court’s findings, the practice of
“simply decid[ing] the case in favor of the plaintiff or the defendant,

hav[ing] him prepare the findings of fact and conclusions of law and

24
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findings of fact and conclusions of law or announced them to the parties
with sufficient specificity to provide guidance to the prevailing party in
drafting a proposed order”).

There is no question here that the lower court provided no rationale
for its ruling, and that the State took it upon itself to write a decision
completely favorable to itself with no input from Grimes or the court. This
is evident from the fact substantial parts of the “order” are simply cut-and-
pasted from the State’s answer and are posed as arguments, not as
findings. See, footnotes: 6 AA 1268-1269. In any event, the trial court did
not actually make any of the findings presented in the order submitted by
the State.

The most basic requirement of due process of law under the State
and Federal Constitutions is notice of an intended action and “an
opportunity to be heard at a meaningfui time and in a meaningful manner.”

Kelch v. Director, 107 Nev. 827, 831, 822 P.3d 1094 (1991) (quoting

Matthews v. Eldridge, 424 U.S. 319, 333 (1976)). The actions of the State

and district court in this case deprived Grimes of any semblance of due

26
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AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding E)fﬂ ETA 4 0

T T Y it SR ET e \
EST Wi T &F G g__:i:z_-&"-:, -~ @.;.,;i‘/{;’,‘;"mg\

(Title of Document)

e s AT LR
filed in District Court Case number

@~ Does not contain the social security number of any person.
-OR-
O Contains the social security number of a person as required by:

A. A specific state or federal law, to wit:

(State specific law)
-or-

B. For the administration of a public program or for an application
for a federal or state grant.

Signature Date

—?—’(;,umﬁ;ﬁ .._,,; o ;i.ff"f'ﬁ
Print Name

Wil T
Title
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Elagtronizally Filad
71212020 1324 PV
Btaven D, Briarson
GLERK OF THE GOUR
2 ORDR '
EIGHTH JUDICIAL DISTRICT COURT
3 CLARK COUNTY, NEVADA
4
5 ||BENNETT GRIMES, g Case No.: A-20-815590-W
6 Petitioner, ' DEPT. No.: XII
- Vs. ) (Second Petition)
)
8 BRIAN WILLIAMS, WARDEN , ;
9 Respondent. ;
10
1 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
12 FINDINGS OF FACT
13
14 1. On September 14, 2011, the Petitioner was charged by way of Information as
15 follows: count 1: ATTEMPTED MURDER WITH USE OF A DEADLY
16 WEAPON IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (NRS 200.010,
17 200.030, 193.330, 193.165, 193.166), count 2: BURGLARY WHILE IN POSSESSION OF
18 A DEADLY WEAPON IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER
19 (NRS 205.060, 193.166), and count 3: BATTERY WITH USE OF A DEADLY WEAPON
20 CONSTITUTING DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL BODILY
21 HARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (NRS 200.481.2¢;
193.166).
22
23 2. On October 15, 2012, Petitioner was found guilty, as to all three counts, by
way of jury verdict.
24
3. On February 12, 2013, the court sentenced Petitioner on count 1 to eight (8)
25
to twenty (20) years in the Nevada Department of Corrections, plus a consecutive five (5) to
26
fifteen (15) years for the deadly weapon enhancement; on count 2 to eight (8) to twenty (20)
27
years in the Nevada Department of Corrections to run concurrent with count 1; on count 3 to
28
MICHELLE LEAVITT
DISTRICT JUDGE l
DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

Gase Number A-20-815520-
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

eight (8) to twenty (20) years in the Nevada Department of Corrections, to run consecutive
to counts 1 and 2.

4, The court entered its Judgment of Conviction on February 21, 2013.

5. On March 18, 2013, Petitioner filed a Notice of Appeal. On February 27,
2014, the Nevada Supreme Court affirmed Petitioner’s conviction.

6. Remittitur issued on March 24, 2014.

7. On February 20, 20185, Petitioner filed his first Petition for Writ of Habeas
Corpus (Post-Conviction).

8. On October 5, 2017, the Court conducted an evidentiary hearing and denied
Petitioner’s Petition for Writ of Habeas Corpus (Post-Conviction).

9. On November 20, 2017, the Court issued Findings of Facts, Conclusions of
Law and Order.

10.  Petitioner filed a Notice of Appeal on November 2, 2017.

11.  On May 3, 2019, the Supreme Court of Nevada affirmed the judgment of the
District Court denying Petitioner’s first Petition for Writ of Habeas Corpus (Post-
Conviction).

12. On May 27, 2020, Petitioner filed the instant (second} Petition for Writ of
Habeas Corpus (Post-Conviction).

13.  The instant petition is untimely. Absent good cause and prejudice, the

petition is procedurally barred, and must be denied.

CONCLUSIONS OF LAW

1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur,” Late-filing of a petition may be excused from

procedural default if the petitioner can establish good cause for delay in bringing the claim,

28
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

Id. Good cause for late-filing consists of a showing that: (1) “delay is not the fault of the
petitioner”; and (2) “dismissal of the petition as untimely will unduly prejudice the
petitioner.” Id. at (1)(a)-(b).

2. To avoid dismissal the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and prejudice. See State v.
District Court (Riker), 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).

3. In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

4. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
‘some interference by officials,” made compliance impracticable.” Hathaway, 119 Nev. at
252,71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S, 478, 488 (1986)).

5. The Court may excuse the failure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

6. NRS 34.810 (2), governing “Additional reasons for dismissal of petition,”
requires that “[a] second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

7. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3); see also State v. Haberstroh, 119 Nev. 173, 181, 69
P.3d 676, 681 (2003).

29
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

8. A court must dismiss a habeas petition if it presents claims that either were
presented in an earlier proceeding or could have been presented in an earlier proceeding,
unless the court finds both cause for failing to present the claims earlier or for raising them
again and actual prejudice to the petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d
498, 507 (2001).

9. Unlike initial petitions which certainly require a careful review of the record,
successive petitions may be dismissed based solely on the face of the petition. Ford v.
Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995).

10. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. Riker, 121 Nev. at 231, 112 P.3d at 1074.

11.  Meritless, successive, and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944, 950
(1994).

12, NRS 34.745 (4), governing “Summary dismissal of successive petitions,”
requires that “if the petition is a second or successive petition challenging the validity of a
judgment of conviction or sentence and if it plainly appears from the face of the petition or
an amended petition and documents and exhibits that are annexed to it, or from records of
the court that the petitioner is not entitled to relief based on any of the grounds set forth in
subsection 2 of NRS 34.810, the judge or justice shall enter an order for its summary
dismissal and cause the petitioner to be notified of the entry of the order.” See NRS
34.745(4).

13.  Petitioner filed his second petition on May 27, 2020, more than six years after
the Nevada Supreme Court issued remittitur on March 24, 2014, Therefore, the instant
petition is untimely. NRS 34.726 (1).

14.  Moreover, the instant petition is a successive petition and may constitute an
abuse of the writ. NRS 34.810 (1)(b)(2). Therefore, the instant petition is also subject to

dismissal pursuant to NRS 34.745 (4); Evans, 117 Nev. at 621-22, 28 P.3d at 507. Absent
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MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

good cause for the failure to present the claim in a prior petition or for presenting the claim
again, and actual prejudice, the petition must be dismissed.

15. Petitioner failed to address the issue of good cause or allege any impediment
external to the defense prevented him from filing a timely petition.

16. Petitioner failed to demonstrate prejudice which would amount to a
fundamental miscarriage of justice. Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

17. Accordingly, the petition is time barred. The petition is also a successive

petition constituting an abuse of the writ.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas

Corpus (post-conviction) shall be, and it is, hereby DENIED.

Dated this 21 day of July, 2020. .

DISTRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT COURT
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) CERTIFICATE OF MAILING
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I hereby certify that on thee7_day of July, 2020, I placed a copy of the Findings of
4
Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:
5
6|l Bennett Grimes #1098810 Steven B. Wolfson
71| High Desert State Prison Clark County District Attorney
P.O. Box 650 200 Lewis Avenue
8|| Indian Springs, NV 89070 Las Vegas, Nevada 89155
9
10| Aaron Ford
Nevada Attorney General
11}| 555 B, Washington, Suite 3900
12 Las Vegas, NV 89101-1068
13 N
Llinule, Kocla
14 Pamela Rocha
Judicial Executive Assistant
135 Department XII
16 Eighth Judicial District Court
17
18! A-20-815590-W
C-11-276163-1
19|| Bennett Grimes
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20| state of Nevada.
21
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23
24
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26
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MICHELLE LEAVITT
DISTRICT JUDGE 6
OEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155
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Electronically Filed
7123/2020 8:10 AM
Steven D. Grierson

NEFF
DISTRICT COURT
CLARK COUNTY, NEVADA
BENNETT GRIMES,
Case No: A-20-815590-W
Petitioner, Dept No: XII
VS.
STATE OF NEVADA; ET.AL.,
NOTICE OF ENTRY OF FINDINGS OF FACT,
Respondent, CONCLUSIONS OF LAW AND ORDER

PLEASE TAKE NOTICE that on July 21, 2020, the court entered a decision or order in this matter, a
true and correct copy of which is attached to this notice.

You may appeal to the Supreme Court from the decision or order of this court. If you wish to appeal, you
must file a notice of appeal with the clerk of this court within thirty-three (33) days after the date this notice is

mailed to you. This notice was mailed on July 23, 2020.

STEVEN D. GRIERSON, CLERK OF THE COURT

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

CERTIFICATE OF E-SERVICE / MAILING

I hereby certify that on this 23 day of July 2020, I served a copy of this Notice of Entry on the following;

M By e-mail:
Clark County District Attorney’s Office
Aunorney General’s Office — Appellate Division-

M The United States mail addressed as follows:
Bennett Grimes # 1098810
P.O. Box 650
Indian Springs, NV 89070

/s/ Amanda Hampton
Amanda Hampton, Deputy Clerk

1

Case Number: A-20-815590-W
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4
5 ||BENNETT GRIMES, g Case No.: A-20-815590-W
6 Petitioner, ' DEPT. No.: XII
- Vs. ) (Second Petition)
)
8 BRIAN WILLIAMS, WARDEN , ;
9 Respondent. ;
10
1 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER
12 FINDINGS OF FACT
13
14 1. On September 14, 2011, the Petitioner was charged by way of Information as
15 follows: count 1: ATTEMPTED MURDER WITH USE OF A DEADLY
16 WEAPON IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (NRS 200.010,
17 200.030, 193.330, 193.165, 193.166), count 2: BURGLARY WHILE IN POSSESSION OF
18 A DEADLY WEAPON IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER
19 (NRS 205.060, 193.166), and count 3: BATTERY WITH USE OF A DEADLY WEAPON
20 CONSTITUTING DOMESTIC VIOLENCE RESULTING IN SUBSTANTIAL BODILY
21 HARM IN VIOLATION OF A TEMPORARY PROTECTIVE ORDER (NRS 200.481.2¢;
193.166).
22
23 2. On October 15, 2012, Petitioner was found guilty, as to all three counts, by
way of jury verdict.
24
3. On February 12, 2013, the court sentenced Petitioner on count 1 to eight (8)
25
to twenty (20) years in the Nevada Department of Corrections, plus a consecutive five (5) to
26
fifteen (15) years for the deadly weapon enhancement; on count 2 to eight (8) to twenty (20)
27
years in the Nevada Department of Corrections to run concurrent with count 1; on count 3 to
28
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eight (8) to twenty (20) years in the Nevada Department of Corrections, to run consecutive
to counts 1 and 2.

4, The court entered its Judgment of Conviction on February 21, 2013.

5. On March 18, 2013, Petitioner filed a Notice of Appeal. On February 27,
2014, the Nevada Supreme Court affirmed Petitioner’s conviction.

6. Remittitur issued on March 24, 2014.

7. On February 20, 20185, Petitioner filed his first Petition for Writ of Habeas
Corpus (Post-Conviction).

8. On October 5, 2017, the Court conducted an evidentiary hearing and denied
Petitioner’s Petition for Writ of Habeas Corpus (Post-Conviction).

9. On November 20, 2017, the Court issued Findings of Facts, Conclusions of
Law and Order.

10.  Petitioner filed a Notice of Appeal on November 2, 2017.

11.  On May 3, 2019, the Supreme Court of Nevada affirmed the judgment of the
District Court denying Petitioner’s first Petition for Writ of Habeas Corpus (Post-
Conviction).

12. On May 27, 2020, Petitioner filed the instant (second} Petition for Writ of
Habeas Corpus (Post-Conviction).

13.  The instant petition is untimely. Absent good cause and prejudice, the

petition is procedurally barred, and must be denied.

CONCLUSIONS OF LAW

1. NRS 34.726(1), governing “Limitations on time to file...,” requires that a
petition for a writ of habeas corpus “must be filed within 1 year after entry of the judgment
of conviction or, if an appeal has been taken from the judgment, within 1 year after the
Supreme Court issues its remittitur,” Late-filing of a petition may be excused from

procedural default if the petitioner can establish good cause for delay in bringing the claim,

35




o 0 1 N U AW N

N OMN NN N N N e e e e e ek e e e
~N A AW N e O O NN R W N e o

28

MICHELLE LEAVITT
DISTRICT JUDGE

DEPARTMENT TWELVE
LAS VEGAS, NEVADA 89155

Id. Good cause for late-filing consists of a showing that: (1) “delay is not the fault of the
petitioner”; and (2) “dismissal of the petition as untimely will unduly prejudice the
petitioner.” Id. at (1)(a)-(b).

2. To avoid dismissal the petitioner must plead and prove specific facts that
demonstrate good cause for his failure to present claims before and prejudice. See State v.
District Court (Riker), 121 Nev. 225, 232, 112 P.3d 1070, 1074 (2005).

3. In order to demonstrate good cause, a petitioner must show that an
impediment external to the defense prevented him or her from complying with the state
procedural default rules. Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 503, 506 (2003).

4. An impediment external to the defense may be demonstrated by a showing
“that the factual or legal basis for a claim was not reasonably available to counsel, or that
‘some interference by officials,” made compliance impracticable.” Hathaway, 119 Nev. at
252,71 P.3d at 506 (quoting Murray v. Carrier, 477 U.S, 478, 488 (1986)).

5. The Court may excuse the failure to show good cause where the prejudice
from a failure to consider the claim amounts to a fundamental miscarriage of justice.
Pellegrini v. State, 117 Nev. 860, 887, 34 P.3d 519, 537 (2001).

6. NRS 34.810 (2), governing “Additional reasons for dismissal of petition,”
requires that “[a] second or successive petition must be dismissed if the judge or justice
determines that it fails to allege new or different grounds for relief and that the prior
determination was on the merits or, if new and different grounds are alleged, the judge or
justice finds that the failure of the petitioner to assert those grounds in a prior petition
constituted an abuse of the writ.”

7. The petitioner has the burden of pleading and proving specific facts that
demonstrate both good cause for failing to present a claim or for presenting a claim again
and actual prejudice. NRS 34.810(3); see also State v. Haberstroh, 119 Nev. 173, 181, 69
P.3d 676, 681 (2003).
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8. A court must dismiss a habeas petition if it presents claims that either were
presented in an earlier proceeding or could have been presented in an earlier proceeding,
unless the court finds both cause for failing to present the claims earlier or for raising them
again and actual prejudice to the petitioner. Evans v. State, 117 Nev. 609, 621-622, 28 P.3d
498, 507 (2001).

9. Unlike initial petitions which certainly require a careful review of the record,
successive petitions may be dismissed based solely on the face of the petition. Ford v.
Warden, 111 Nev. 872, 882, 901 P.2d 123, 129 (1995).

10. Application of the statutory procedural default rules to post-conviction
habeas petitions is mandatory. Riker, 121 Nev. at 231, 112 P.3d at 1074.

11.  Meritless, successive, and untimely petitions clog the court system and
undermine the finality of convictions. Lozada v. State, 110 Nev, 349, 358, 871 P.2d 944, 950
(1994).

12, NRS 34.745 (4), governing “Summary dismissal of successive petitions,”
requires that “if the petition is a second or successive petition challenging the validity of a
judgment of conviction or sentence and if it plainly appears from the face of the petition or
an amended petition and documents and exhibits that are annexed to it, or from records of
the court that the petitioner is not entitled to relief based on any of the grounds set forth in
subsection 2 of NRS 34.810, the judge or justice shall enter an order for its summary
dismissal and cause the petitioner to be notified of the entry of the order.” See NRS
34.745(4).

13.  Petitioner filed his second petition on May 27, 2020, more than six years after
the Nevada Supreme Court issued remittitur on March 24, 2014, Therefore, the instant
petition is untimely. NRS 34.726 (1).

14.  Moreover, the instant petition is a successive petition and may constitute an
abuse of the writ. NRS 34.810 (1)(b)(2). Therefore, the instant petition is also subject to

dismissal pursuant to NRS 34.745 (4); Evans, 117 Nev. at 621-22, 28 P.3d at 507. Absent
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good cause for the failure to present the claim in a prior petition or for presenting the claim
again, and actual prejudice, the petition must be dismissed.

15. Petitioner failed to address the issue of good cause or allege any impediment
external to the defense prevented him from filing a timely petition.

16. Petitioner failed to demonstrate prejudice which would amount to a
fundamental miscarriage of justice. Pellegrini, 117 Nev. at 887, 34 P.3d at 537.

17. Accordingly, the petition is time barred. The petition is also a successive

petition constituting an abuse of the writ.

ORDER

THERFORE, IT IS HEREBY ORDERED that the Petition for Writ of Habeas

Corpus (post-conviction) shall be, and it is, hereby DENIED.

Dated this 21 day of July, 2020. .

DISTRICT COURT JUDGE
DEPARTMENT XII
EIGHTH JUDICIAL DISTRICT COURT
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Fact, Conclusions of Law, and Order in the U.S. Mail, postage prepaid to:
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6|l Bennett Grimes #1098810 Steven B. Wolfson
71| High Desert State Prison Clark County District Attorney
P.O. Box 650 200 Lewis Avenue
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10| Aaron Ford
Nevada Attorney General
11}| 555 B, Washington, Suite 3900
12 Las Vegas, NV 89101-1068
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14 Pamela Rocha
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Electronically Filed
08/10/2020 12:13 PM

CLERK OF THE

0sCC

DISTRICT COURT
CLARK COUNTY, NEVADA
BENNETT GRIMES, PLAINTIFF(S) CASE NO.: A-20-815590-W
VS.
STATE OF NEVADA, DEFENDANT(S) | DEPARTMENT 12

CIVIL ORDER TO STATISTICALLY CLOSE CASE
Upon review of this matter and good cause appearing,
IT IS HEREBY ORDERED that the Clerk of the Court is hereby directed to
statistically close this case for the following reason:

DISPOSITIONS:
Default Judgment
Judgment on Arbitration
Stipulated Judgment
Summary Judgment
Involuntary Dismissal
Motion to Dismiss by Defendant(s)
Stipulated Dismissal
Voluntary Dismissal
Transferred (before trial)
Non-Jury — Disposed After Trial Starts
Non-Jury — Judgment Reached
Jury — Disposed After Trial Starts
Jury — Verdict Reached
Other Manner of Disposition

4 I O

DATED this day of August, 2020.
Dated this 10th day of August, 2020

e WA

EEA 8DF 35EA EE8B
Michelle Leavitt
District Court Judge
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DISTRICT COURT
CLARK COUNTY, NEVADA
Bennett Grimes, Plaintiff{s) CASE NO: A-20-815590-W
VS, DEPT. NO. Department 12

State of Nevada, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

Electronic service was attempted through the Eighth Judicial District Court's
electronic filing system, but there were no registered users on the case.

If indicated below, a copy of the above mentioned filings were also served by mail
via United States Postal Service, postage prepaid, to the parties listed below at their last
known addresses on 8/11/2020

Bennett Grimes HDSP

P.O. Box 650
Indian Springs, NV, 89070
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Electronically Filed
8/24/2020 12:00 PM
Steven D. Grierson

CLERE OF THE COER&

ASTA
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE
STATE OF NEVADA IN AND FOR
THE COUNTY OF CLARK
BENNETT GRIMES,

Case No: A-20-815590-W

Plaintiff(s), Dept Ne: XII

VS,

STATE OF NEVADA; BRIAN WILLIAMS SP
WARDEN,

Defendant(s),

CASE APPEAL STATEMENT

1. Appellant(s). Bennett G. Grimes
2. Judge: Michelle Leavitt
3. Appellant(s): Bennett G. Grimes
Counsel:
Bennett G. Grimes 31098810
P.O. Box 650
Indian Springs, NV 89070
4. Respondent (s): State of Nevada; Brian Williams SP Warden

Counsel:

Steven B. Wolfson, District Attorney
200 Lewis Ave.,

A-20-815590-W -1-

Case Number: A-20-815590-W
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Las Vegas, NV 89155-2212

5. Appellant(s)'s Attorney Licensed in Nevada: N/A
Permission Granted: N/A

Respondent(s)’s Attorney Licensed in Nevada: Yes
Permission Granted: N/A

6. Has Appellant Ever Been Represented by Appointed Counsel In District Court: No
7. Appellant Represented by Appointed Counsel On Appeal: N/A
8. Appellant Granted Leave to Proceed in Forma Pauperis**: N/A

**Expires 1 year from date filed

Appellant Filed Application to Proceed in Forma Pauperis: No

Date Application(s) filed: N/A

9. Date Commenced in District Court: May 27, 2020
10. Brief Description of the Nature of the Action: Civil Writ

Type of Judgment or Order Being Appealed: Civil Writ of Habeas Corpus
11. Previous Appeal: No

Supreme Court Docket Number{s): N/A
12. Child Custody or Visitation: N/A
13. Possibility of Settlement: Unknown

Dated This 24 day of August 2020.

Steven D. Grierson, Clerk of the Court

/s/ Heather Ungermann

Heather Ungermann, Deputy Clerk
200 Lewis Ave

PO Box 551601

Las Vegas, Nevada 89155-1601
(702) 671-0512

cc: Bennett G. Grimes

A-20-815590-W -2-
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Certification of Copy and
Transmittal of Record

State of Nevada SS
County of Clark } .

Pursuant to the Supreme Court order dated September 9, 2020, I, Steven D. Grierson, the Clerk of the
Court of the Eighth Judicial District Court, Clark County, State of Nevada, do hereby certify that the
foregoing is a true, full and correct copy of the complete trial court record for the case referenced below.
The record comprises one volume with pages numbered 1 through 47.

BENNETT GRIMES,
Plaintiff(s), Case No: A-20-815590-W

Dept. No: XII
Vvs.

STATE OF NEVADA; BRIAN WILLIAMS SP
WARDEN,

Defendant(s),

now on file and of record in this office.

IN WITNESS THEREOF, I have hereunto
Set my hand and Affixed the seal of the
Court at my office, Las Vegas, Nevada

This 15 day of September 2020.

Steven D. Grierson, Clerk of the Court

AW\»W

Heather Ungermann, Deputy Clerk






