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WILLICK LAW GROUP

MARSHAL S. WILLICK, ESQ.

Nevada Bar No. 2515 )

3591 E. Bonanza Road, Suite 200

Las Vegas, NV 89110-2101

Phone O_i)_ 438-4100; Fax (702) 438-5311
email@willicklawgroup.com

Attorney for Olena Karpenko
DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
ENRIQUE SCHAERER, CASE NO: D-21-628088-D
DEPT.NO: U
Plaintiff,
vs.
OLENA KARPENKO, DATE OF HEARING: 12/29/2021
TIME OF HEARING: 9:30 A.M.
Defendant.
ORAL ARGUMENT Yes _X No

DEFENDANT’S OPPOSITION TO PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT ON THE ISSUE OF PATERNITY AND
COUNTERMOTION FOR FEES AND COSTS

I. INTRODUCTION

Enrique —alicensed Nevada attorney — through his counsel, Mr. Lemcke, have
filed a Motion for Summary Judgment in a paternity case which involving both child
custody and child support. The Motion is devoid of any citation to the “relevant” case
law on the subject which specifically says that such a Motion is improper and will not

be entertained.
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A. Legal Basis
“[1]t is well established in Nevada that attorney’s fees are not recoverable
unless allowed by express or implied agreement or when authorized by statute or

¥ Attorney’s fees may be awarded in a pre- or post-divorce motion/opposition

rule.
under NRS 125.150.° In addition, and because we believe that Olena will be the
prevailing party in this matter, she should receive an award of attorney’s fees and
costs pursuant to NRS 18.010(2).* Additionally, this Court can award attorney’s fees

under EDCR 7.60(b).

B. Disparity in Income

The Court must also consider the disparity in the parties’ income pursuant to
Miller” and Wright v. Osburn.® Therefore, parties seeking attorney fees in family law
cases must support their fee request with affidavits or other evidence that meets the
factors in Brunzell’ and Wright'’. We will provide the Brunzell analysis below. As

to Wright, the actual holding is minimal:

imposition of fines, costs or attorney’s fees when an attorney or a party without just cause:

(1) Presents to the court a motion or an opposition to a motion which is obviously frivolous,
unnecessary or unwarranted.

(2) Fails to prepare for a presentation.

(3) So multiplies the proceedings in a case as to increase costs unreasonably and vexatiously.

(4) Fails or refuses to comply with these rules.

(5) Fails or refuses to comply with any order of a judge of the court.

“ Miller v. Wilfong, 121 Nev. 619, 119 P.3d 727 (2005).

SNRS 125.150.

SNRS 18.010(2).

7121 Nev. 619, 119 P.3d 727 (2005).

#114 Nev. 1367, 1370, 970 P.2d 1071, 1073 (1998).

® Brunzell v. Golden Gate National Bank, 85 Nev. 345, 455 P.2d 31 (1969).
'9114 Nev. 1367, 970 P.2d 1071 (1998).
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The disparity in income is also a factor to be considered in the award of
attorney fees. It is not clear that the district court took that factor into
consideration.
The Court did not hold that the decision of the award of attorney’s fees hinged on a
disparity in income. Only that it is one of the many factors that must be considered.
However, in this case, Enrique — who has refused to file an FDF — makes far more
than Olena, is vastly more wealthy, and thus the disparity in income weighs heavily

in her favor.

C.  Brunzell Factors

With specific reference to Family Law matters, the Court has adopted
“well-known basic elements,” which in addition to hourly time schedules kept by the
attorney, are to be considered in determining the reasonable value of an attorney’s
services qualities, commonly referred to as the Brunzell'? factors:

1. The Qualities of the Advocate: his ability, his training, education,
experience, professional standing and skill.

2. The Character of the Work to Be Done: its difficulty, its intricacy, its
importance, time and skill required, the responsibility imposed and the
prominence and character of the parties where they affect the
importance of the litigation.

3. The Work Actually Performed by the Lawyer: the skill, time and
attention given to the work.

4, The Result: whether the attorney was successful and what benefits

were derived.

"' 1d_ at 1370, 970 P.2d at 1073 (1998).
285 Nev. 345, 349, 455 P.2d 31, 33 (1969).
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Each of these factors should be given consideration, and no one element should
predominate or be given undue weight."> Additional guidance is provided by
reviewing the “attorney’s fees” cases most often cited in Family Law."

The Brunzell factors require counsel to make a representation as to the
“qualities of the advocate,” the character and difficulty of the work performed, the
work actually performed by the attorney, and the result obtained.

First, respectfully, we suggest that the supervising counsel is A/V rated, a
peer-reviewed and certified (and re-certified) Fellow of the American Academy of
Matrimonial Lawyers, and a Certified Specialist in Family Law."

Marshal S. Willick, Esq., and Richard L. Crane, Esq., the attorneys primarily
responsible for litigating this case, have practiced exclusively in the field of family
law for over 50 years combined with Mr. Crane being under the direct tutelage of
supervising counsel. Both have substantial experience dealing with complex family
law cases.

As to the “character and quality of the work performed,” we ask the Court to
find our work in this matter to have been adequate, both factually and legally; we
have diligently reviewed the applicable law, explored the relevant facts, and believe
that we have properly applied one to the other.

The fees charged by paralegal staff are reasonable, and compensable, as well.
The tasks performed by staff in this case were precisely those that were “some of the

work that the attorney would have to do anyway [performed] at substantially less cost

' Miller v. Wilfong, 121 Nev. 619, 119 P.3d 727 (2005).

" Discretionary Awards: Awards of fees are neither automatic nor compulsory, but within
the sound discretion of the Court, and evidence must support the request. Fletcher v. Fletcher, 89
Nev. 540, 516 P.2d 103 (1973); Levy v. Levy, 96 Nev. 902, 620 P.2d 860 (1980); Hybarger v.
Hybarger, 103 Nev. 255, 737 P.2d 889 (1987).

"*Per direct enactment of the Board of Governors of the Nevada State Bar, and independently
by the National Board of Trial Advocacy. Mr. Willick was privileged (and tasked) by the Bar to
write the examination that other would-be Nevada Family Law Specialists must pass to attain that
status.

-7- ES0007
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per hour.”'® Asthe Nevada Supreme Court reasoned, “the use of paralegals and other
nonattorney staff reduces litigation costs, so long as they are billed at a lower rate,”
so “‘reasonable attorney’s fees’ . . . includes charges for persons such as paralegals
and law clerks.”

Victoria Javiel, paralegal with the Willick Law Group, was primarily the
paralegal on this case. Victoria earned a Certificate of Achievement in paralegal
studies in 2009. She has been a paralegal for a total of eighteen years; assisting
attorney's in several aspects of law.

The work actually performed will be provided to the Court upon request by
way of a Memorandum of Fees and Costs (redacted as to confidential information),

consistent with the requirements under Love."?

V. CONCLUSION
Based on all of the above, Olena requests that the Court dismiss Enrique’s
Motion with prejudice as frivolous and award her fees as the prevailing party and
sanctions under EDCR 7.60 for vexatiously extending the litigation in this case.
DATED this (3} day of December, 2021.

Respectfully Submitted By:
WILLICK LAW GROUP

MARSHAL S. WILLICK, ESQ.
Nevada Bar No. 2515
RICHARD L. CRANE, ESQ.
Nevada Bar No. 9536 ]
3591 East Bonanza Road, Suite 200
Las Vegas, Nevada 89110-2101
Attorneys for Olena Karpenko

.

P:\wp19KARPENKO,O\DRAFTS\00533173. WPD/vj

'SLVMPDv. Yeghiazarian, 129 Nev. 760,312 P.3d 503 (2013), citing to Missouri v. Jenkins,
491 U.S. 274 (1989).

"7 Love v. Love, 114 Nev. 572, 959 P.2d 523 (1998).
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DECLARATION OF ATTORNEY

1. I, Marshal S. Willick, declare that I am competent to testify to the facts
contained in the preceding filing.

2. I am an attorney for Defendant in the above-referenced matter, and I
know the facts set forth herein of my own personal knowledge.

2. I'have read the preceding filing, and I have personal knowledge of the
facts contained therein, unless stated otherwise. Further, the factual averments
contained therein are true and correct to the best of my knowledge, except those
matters based on information and belief, and as to those matters, I believe them to be
true.

3. The factual averments contained in the preceding filing are incorporated
herein as if set forth in full.

4.  Long prior to filing this Opposition, in October, I reached out to Mr.
Lemcke toresolve the issue in dispute without the necessity of court intervention, and
believed the parties were in agreement to hold off on all discovery responses as
irrelevant given the orders, however, Mr. Lemcke filed this Motion.

I declare under fggglgl é)f ge Ul E,? under the laws of the State of

Nevada (NRS 5 § 1746), that the foregoing is
true and correct.

EXECUTED this/$H day of December, 2021.

Y

MARSHAL S. WILLICK, ESQ.

-9- ES0009
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the WILLICK LAW

GROUP and that on this l_sday of December, 2021, I caused the above and foregoing

document to be served as follows:

[X ] Pursuant to EDCR 8.05(a), EDCR 8.05(f), NRCP 5(b)(21\)/§D) and

[ ]

[ ]
[ ]

[ ]
[ ]

dministrative Order 14-2 captioned “In the Administrative Matter of
Mandatory Electronic Service in the Eighth Judicial District Court,” by
mandatory electronic service through the Eighth Judicial District Court”s
electronic filing system.

By placing same to be deposited for mailing in the United States Mail,
in a sealed envelope upon which first class postage was prepaid in Las
Vegas, Nevada.

Pursuant to EDCR 7.26, to be sent via facsimile, by duly executed
consent for service by electronic means.

Pursuant to NRCP 5(b)(2)(D), by email by duly executed consent for
service by electronic means.

By hand delivery with signed Receipt of Copy.
By First Class, Certified U.S. Mail.

To the person(s) below at the address, email address, and/or facsimile number

indicated:

Paul A. Lemcke, Esq.
Pecos Law Grou,
8925 South Pecos Road, Suite 14A
Henderson, Nevada 89074
aul(@pecoslawgroup.com
Atforney for Plaintiff

/s/ Victoria Javiel
An Employee of the WILLICK LAW GROUP

-10- ES0010
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DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
ENRIQUE SCHAERER, )
Plaintiff, )
) Case No. D-21-628088-D
V.- )
) Department U
)
OLENA KARPENKO, )
Defendant, ) MOTION/OPPOSITION
) FEE INFORMATION SHEET

Notice: Motions and Oppositions filed after entry of a final order issued pursuant to NRS 125, 125B or 125C are subject to the reopen filing fee of $25, unless
specifically excluded by NRS 19.0312. Additionally, Motions and Oppositions filed in cases initiated by joint petition may be subject to an additional filing fee of
$129 or $57 in accordance with Senate Bill 388 of the 2015 Legislative Session.

Step 1. Select either the $25 or $0 filing fee in the box below.

X $25 The Motion/Opposition being filed with this form is subject to the $25 reopen fee.
-Or-
O $0 The Motion/Opposition being filed with this form is not subject to the $25 reopen fee because:
O The Motion/Opposition is being filed before a Divorce/Custody Decree has been entered.
O The Motion/Opposition is being filed solely to adjust the amount of child support established in a final order.
O The Motion/Opposition is for reconsideration or for a new trial, and is being filed within 10 days after a final
judgment or decree was entered. The final order was entered on
O Other Excluded Motion (must specify)

Step 2. Select the $0, $129 or $57 filing fee in the box below.

X $0 The Motion/Opposition being filed with this form is not subject to the $129 or the $57 fee because:
X The Motion/Opposition is being filed in a case that was not initiated by joint petition.
O The party filing the Motion/Opposition previously paid a fee of $129 or $57.
-Or-
O $129 The Motion being filed with this form is subject to the $129 fee because it is a motion to modify, adjust or
enforce a final order.
-Or-
O $57 The Motion/Opposition being filing with this form is subject to the $57 fee because it is an opposition to a
motion to modify, adjust or enforce a final order, or it is a motion and the opposing party has already paid a
fee of $129.

Step 3. Add the filing fees from Step 1 and Step 2.

The total filing fee for the motion/opposition I am filing with this form is:
0%$0 X$25 O%57 O$82 O%129 O $154

Party filing Motion/Opposition: Olena Karpenko Date: __12/15/2021

Signature of Party or Preparer: Victoria Javiel at the Willick Law Group

ES0011



Date Rec'd:

Calendared: —_—
CC to Client: V]
Atty Rec'd: {Jv




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

26

12/20/2021 3:51 PM . .
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12/20/2021 3:50 PM

CLERK OF THE COURT

SAO

Paul A. Lemcke, Esq.

Nevada Bar No. 003466

PECOs LAw GRouP

8925 South Pecos Road, Suite 14A
Henderson, Nevada 89074
Telephone: (702) 388-1851
Facsimile: (702) 388-7406

Email: Paul@pecoslawgroup.com

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
Enrique Schaerer, | Case No. D-21-628088-D
Plaintiff, }; DeptNo. U
Olena Karpenko, ? Date of Hearing;:
Defendant. Time of Hearing:

STIPULATION AND ORDER
CONTINUING DUE DATE FOR PLAINTIFF’S REPLY TO QPPOSITION
TO PLAINTIFE’S MOTION FOR SUMMARY JUDGMENT, AND HIS
OPPOSITION TO MOTION FOR FEES AND COSTS

Plaintiff Enrique Schaerer, by and through his attorney, Paul A. Lemcke,
Esq., of PECOS LAW GROUP, and Defendant Olena Karpenko, by and through her
attorney, Marshal S. Willick, Esq., of WILLICK LAW GROUP, hereby stipulate and
agree that Plaintiff’s Reply to Defendant’s Opposition to Plaintiff's Motion for
Summary Judgment on the Issue of Paternity and Plaintiff’s Opposition to

1
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Defendant’s Countermotion for Fees and Costs, shall be filed and served by

Wednesday, January 5, 2022.
Dated this 2®_day of Dec., 2021.

PECOS LAW GROUP

At

Paul A. Lemcke, Esq.

Nevada Bar No. 3466

8925 South Pecos Road, Ste. 14A
Henderson, Nevada 89074
Attorney for Plaintiff

BASED ON A READING of the foregoing stipulation of the parties in the

Dated this 20th day of Dec., 2021.

WILLICK LAW GROUP

//'s I/ Richard L. Crane, Esq.

Marshal S. Willick, Esq.
Nevada Bar No. 2515

3591 East Bonanza Road, #200
Las Vegas, Nevada 89110
Attorney for Defendant

ORDER

above-captioned matter, and good cause appearing therefore,

IT IS HEREBY ORDERED that the terms and conditions of the above

Stipulation are adopted and ratified by the Court, and the same is entered as the

Order of this Court.

Submitted by:
PECOS LAW GROUP

kbt

Paul A. Lemcke, Esq.
Nevada Bar No. 003466

8925 South Pecos Road, Suite 14A

Henderson, Nevada 89074
Attorney for Plaintiff

Dated this 20th day of December, 2021

=

6E9 2F1 0C55 CB5D
Dawn R. Throne
District Court Judge
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Paul Lemcke

o~ - S—
From: Victoria Javiel <victoria@willicklawgroup.com>
Sent: Monday, December 20, 2021 1:40 PM
To: Paul Lemcke
Cc: Richard Crane; Marshal Willick
Subject: Re: Stipulation and Order-Karpenko
Attachments: S O to allow late filing of Reply (00537116x7A582).doc

Please see attached the executed Stipulation from Mr. Crane.

Thank you,

Victoria Javiel, Paralegal at

Willick Law Group

A Domestic Relations & Family Law Firm

3591 East Bonanza Road, Suite 200
ALas Vegas, Nevada 89110-2101

Phone: (702) 438-4100, ext. 112

Fax: (702) 438-5311

Web: www.willicklawgroup.com

View Our Newsletters
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DISTRICT COURT

CLARK COUNTY, NEVADA

Enrique Schaerer, Plaintiff
Vs.

Olena Karpenko, Defendant.

CASE NO: D-21-628088-D

DEPT. NO. Department U

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Stipulation and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/20/2021
Marshal Willick
Reception Reception
Victoria Javiel
admin email
Allan Brown

Paul Lemcke

marshal@willicklawgroup.com
email@willicklawgroup.com
victoria@willicklawgroup.com
email@pecoslawgroup.com
allan@pecoslawgroup.com

paul@pecoslawgroup.com
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Defendant’s Countermotion for Fees and Costs, shall be filed and served by

Wednesday, January 5, 2022.

Dated this 2®_day of Dec., 2021.
PECOS LAW GROUP

fitdtrec

Paul A. Lemcke, Esq.

Nevada Bar No. 3466

8925 South Pecos Road, Ste. 14A
Henderson, Nevada 89074
Attorney for Plaintiff

Dated this 20th day of Dec., 2021.

WILLICK LAW GROUP

// s I/ Richard L. Crane, Esq.

Marshal S. Willick, Esq.
Nevada Bar No. 2515

3591 East Bonanza Road, #200
Las Vegas, Nevada 89110
Attorney for Defendant

ORDER

BASED ON A READING of the foregoing stipulation of the parties in the

above-captioned matter, and good cause appearing therefore,

IT IS HEREBY ORDERED that the terms and conditions of the above

Stipulation are adopted and ratified by the Court, and the same is entered as the

Order of this Cout.

Submitted by:
PECOS LAW GROUP

bt

Paul A. Lemcke, Esq.

Nevada Bar No. 003466

8925 South Pecos Road, Suite 14A
Henderson, Nevada 89074
Attorney for Plaintiff

Dated this 20th day of December, 2021

—a]

6E9 2F1 0C55 CB5D
Dawn R. Throne
District Court Judge
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Paul Lemcke

From:

Sent:

To:

Cc:

Subject:
Attachments:

Victoria Javiel <victoria@willicklawgroup.com>
Monday, December 20, 2021 1:40 PM

Paul Lemcke

Richard Crane; Marshal Willick

Re: Stipulation and Order-Karpenko

S O to allow late filing of Reply (00537116x7A582).doc

Please see attached the executed Stipulation from Mr. Crane.

Thank you,

Victoria Javiel, Paralegal at

Willick Law Group

A Domestic Relations & Family Law Firm
3591 East Bonanza Road, Suite 200

Las Vegas, Nevada 89110-2101

Phone: (702) 438-4100, ext. 112

Fax: (702) 438-5311

Web: www.willicklawgroup.com
View Our Newsletters
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DISTRICT COURT

CLARK COUNTY, NEVADA

Enrique Schaerer, Plaintiff
vs.

Olena Karpenko, Defendant.

CASE NO: D-21-628088-D

DEPT. NO. Department U

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Stipulation and Order was served via the court’s electronic eFile system
to all recipients registered for e-Service on the above entitled case as listed below:

Service Date: 12/20/2021
Marshal Willick
Reception Reception
Victoria Javiel
admin email
Allan Brown

Paul Lemcke

marshal@willicklawgroup.com
email@willicklawgroup.com
victoria@willicklawgroup.com
email@pecoslawgroup.com
allan@pecoslawgroup.com

paul@pecoslawgroup.com
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POINTS AND AUTHORITIES

Introduction

Olena’s opposition is built on a combination of misplaced vitriol and self-
righteous indignation, in the expectation that a well-placed gnashing of teeth and a
fundamentally incorrect account of the “facts” will prevail in avoiding the entry of
summary judgment on Olena’s paternity claim. This Court is now tasked with
tuning out the noise and considering the issue of summary judgment on the merits.

Facts

Mr. Willick is Olena’s third lawyer. The events preceding Mr. Willick’s
substitution in the case — including a written confirmation sent by Mr. Lemcke to
Olena’s second attorney (Jason Onello) confirming the acceptance of Mr. Onello’s
request for a discovery extension to and including September 29, 2021 — are
documented in Enrique’s motion and original supporting appendix (“Enrique’s
MSJ Appendix™).

Mr. Willick substituted into the case on September 29, 2021. That same
date, Mr. Willick called Mr. Lemcke and informed him that he had not yet been
able to read the case file. Mr. Willick asked Mr. Lemcke to permit him to read
and get up to speed on the case file, with the intention of then promptly discussing
the status and prospective handling of the case. Mr. Lemcke agreed. Mr. Willick
also asked Mr. Lemcke if he would be available later in the work week of 9/27/21-

10/1/21 so that he could then have an informed telephonic discussion of the case

Schaerer v Karpenko 2 Reply and Opposition
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with Mr. Lemcke. Mr. Willick also noted that he was generally aware — through
an initial phone call with Olena — that certain discovery responses were needed.!
While Mr. Lemcke signified that he would hold Olena’s responses to the pending
discovery in temporary abeyance pending the return call from Mr. Willick (and
after Mr. Willick had been able to familiarize himself with the case file in the
rapid review window he conveyed), at no time in that phone conversation did Mr.
Willick solicit an open-ended extension to respond to the outstanding discovery,
nor did Mr. Lemcke offer one.? Moreover, contrary to the allegation specified at
page 2, lines 20-22 of Olena’s opposition, the notion that the proposed follow-up
telephone call between counsel was to include a discussion of “whether any such
discovery was actually warranted” is completely false. To that point, the subject
discovery had been properly served a month earlier, and as the Court is aware, had
already been extended once by agreement without any objection whatsoever from
Olena’s previous counsel as to its validity. See Exhibit “2” to Enrique’s MSJ

Appendix.

1 The discovery requests were comprised of a Request for Admissions, a First Set of Interrogatories, and
a First Request for Production of Documents.

2 Mr. Lemcke would never have approved or offered such an open-ended discovery extension without
client discussion and authorization. Enrique was not approached with nor did he authorize any such
extension, and he confirmed the above facts with Mr. Lemcke before filing the Motion for Summary
Judgment.

Schaerer v Karpenko 3 Reply and Opposition
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extension on the response to all discovery”:

» The Court has twice denied motions by Olena to stay and/or suspend
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discovery. See Order After Motion Hearing, entered September 23, 2021,
at page 7, lines 14-15; see also Order from the November 10, 2021
Hearing, entered November 30, 2021, at page 3, lines 23-27.

Olena’s Motion to Reconsider, Set Aside, Alter or Amend the Order After
Motion Hearing, filed October 4, 2021, requested, inter alia, that “all
outstanding discovery requests should be ordered on hold until and unless
the court determine otherwise.” See Motion at 5, lines 17-18. Notably,

Olena’s Motion to Reconsider, et al. was filed five days after the phone

call between Mr. Willick and Mr. Lemcke. Footnote #5 immediately
following the request to suspend discovery (also at page 5) is spoken in the
first person and in reference to Mr. Willick. The footnote states: “I would
rather not have to also file discovery motions which should be
unnecessary, and ask this Court to issue that order, but if the Court for
some reason requires me to file discovery motions on this point, I will
reluctantly do so.” (ltalics added.) This statement completely ignores the
fact that discovery had been served over thirty (30) days previous pursuant

to NRCP 33, NRCP 34, and NRCP 36, and that responses to that discovery

Schaerer v Karpenko 5 Reply and Opposition
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were by then not in fact optional — or subject to counsel’s approval — but
mandatory. Further, it is noteworthy that nowhere in her filing did Olena
assert the existence of a discovery extension of any kind. It is clear that in
the absence of a protective order, a party’s attorney is not permitted the
right to disregard and/or withhold responses to duly served discovery
requests simply because he or she does not approve of them.?

LEGAL ARGUMENT

1. No “open ended” discovery extemsion was granted, and per
EDCR 7.50, such a stipulation would have required a writing
subscribed by the party (or his or her lawyer) against whom the

stipulation is alleged.

The bottom line here is that there was no stipulation for a discovery
extension, let alone an alleged oral and open-ended one. A discovery extension by
agreement is a significant and material legal accommodation. Because such an
extension alters the due dates on the 30-day response times on discovery mandated
by the Nevada Rules of Civil Procedure — and in the case of Requests for
Admission propounded under NRCP 36, stands to modify the due date on
potentially dispositive evidentiary facts in the subject action — the required

practice is always to reduce any such agreements to a formal stipulation, or to

3 By not objecting to the validity of discovery requests within 30 days, and instead asking only for an
extension of time to respond, Mr. Onello waived any later objection to them that may be improperly
asserted. See, e.g., Marx v. Kelly, Hart & Hallman, 929 F.2d 8, 12 (1st Cir. 1991) (“[A] party upon whom
a request for discovery is served [must] respond within thirty days, either stating its willingness to comply
or registering its objections. If the responding party fails to make a timely objection, or fails to state the
reason for an objection, he may be held to have waived any or all of his objections.”); In re U.S., 864
F.2d 1153, 1156 (5th Cir. 1989) (“[A]s a general rule, when a party fails to object timely to interrogatories,

production requests, or other discovery efforts, objections thereto are waived.").
Schaerer v Karpenko 6 Reply and Opposition
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at *1 (S.D. Ill. Apr. 15, 2010) (noting “parties may stipulate to extensions of
discovery deadlines” but “proceed at their own risk in doing so without reducing
any agreement to writing”). After all, the burden of establishing the elements of a
contract, “including discovery agreements,” is on the party asserting the existence
of one. Bricker v. R & A Pizza, Inc., No. 2:10-CV-278, 2011 WL 3941982, at *6
(S.D. Ohio Sept. 6, 2011).

Olena’s claim that Enrique extended her an “open ended extension on the
response to all discovery” in this action fails in the absence of the stipulation
required by EDCR 7.50. This rule is precisely the reason that Enrique’s counsel
himself confirmed by email the specific discovery extension previously requested
by Olena’s second attorney, Mr. Onello, and further documented the newly agreed
due date of September 29, 2021. See Exhibit “2” to Enrique’s MSJ Appendix.

2. Summary_ judgment is permissible on the issue of paternity.
Olena’s argument that summary judgment is not authorized in a
child custody or child support matter is irrelevant and inapposite
if Enrique is granted summary judgment based on Olena’s

conclusive admission that Enrique is not the biological or natural
father of her child.

As Enrique’s Motion for Summary Judgment points out, Olena’s failure to
respond to his Request for Admission #1 (“RFA #1”) serves to admit that Enrique
is not the biological or natural father of her child, and that admission is
conclusively established under the terms of NRCP 36(a)(7). Neither child custody

nor child support is implicated if Enrique is not the subject minor child’s natural

Schaerer v Karpenko 8 Reply and Opposition
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father. Instead, as the Court has recognized in this action before, the only
immediate issue in this action is the existence or non-existence of paternity.

The paternity issue on which Enrique seeks summary judgment is a proper
issue for summary judgment, because the dispositive fact established by Olena’s
failure to respond to RFA #1 is legally conclusive, and thereby amenable to

summary judgment. See, e.g., In re McQuillen v. Hufford, 466 P.3d 380, 382

(Ariz. Ct. App. 2020) (affirming summary judgment of non-paternity, even though
genetic testing confirmed moving party was child’s biological father, since child

“already had a legal father”); Susan H. v. Jack S., 30 Cal. App. 4th 1435, 1439

(1994) (affirming trial court that “entered summary judgment in favor of Jack S.
and declared his nonpaternity” by virtue of a conclusive evidentiary presumption);
People ex rel. Stockwill v. Keller, 623 N.E.2d 816, 818 (Ill. App. Ct. 1993)
(holding “[sJummary judgment may be granted on the issue of paternity” where,
for example, “admissions on file” show that there is no triable issue and the
moving party is entitled to judgment as a matter of law); Albany Cty. Dep’t of Soc.
Servs. on Behalf of Judy T. v. John T., 650 N.Y.S.2d 923, 924 (N.Y. Fam. Ct.
1996) (holding summary judgment is “available” in a paternity proceeding); see
also Brezinsky v. Chervinko, 548 N.E.2d 588, 589 (Ill. App. Ct. 1989) (“[TJhe
circuit court did not err in entering summary judgment against Chervinko on the
paternity issue, reasoning that he was bound by his admissions in the consent form

and the June 25, 1985, hearing.”); cf. Jordan v. Knafel, 823 N.E.2d 1113, 1122

Schaerer v Karpenko 9 Reply and Opposition
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(I1l. App. Ct. 2005) (“Knafel’s counsel only indicated that there was no allegation
in the verified pleading that Jordan is the father. However, that statement is not a
judicial admission that Jordan is not the father of this child, which would relieve
the opposing party from presenting evidence of its affirmative defense.” (emphasis
added)); Djeto v. Texas Dep’t of Protective & Regul. Servs., 928 S.W.2d 96, 98
(Tex. App. 1996) (“[Flor an enforceable obligation to exist requiring the support
of an illegitimate child, there must be a court order, a judicial admission, or an
unequivocal acknowledgement of paternity.” (emphasis added)).
3.  The_conclusive admission established by Olena’s failure to
respond to RFA #1 does not create a “discovery” issue, nor a
disputed discovery matter to be put before the discovery

commissioner, but is clear grounds for a dispositive motion for
summary judgment before the District Court Judge.

Olena’s Opposition suggests, without on-point authority, that Enrique was
required to seek sanctions before the Discovery Commissioner before filing the
Motion for Summary Judgment. But that is simply not the case. Admissions
under NRCP 36 are self-executing. They do not require court permission to
implement, nor do they require an extraneous request to impose a discovery
sanction. They are automatic in their effect.

Enrique was not required to seek sanctions before the Discovery
Commissioner because, “[w]hile Rule 37 authorizes a wide range of sanctions for
a party’s failure to make disclosures or cooperate in discovery, Rule 36 provides

an automatic mechanism for deeming unanswered or belatedly-answered

Schaerer v Karpenko 10 Reply and Opposition
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[discovery] requests . . . to be admissions.” ADM Agri-Indus., Ltd. v. Harvey, 200
F.R.D. 467, 470 (M.D. Ala. 2001) (emphasis added).® Where, as here, Olena
failed to respond to discovery requests without permission from Enrique or the
Court, the “unanswered requests could have been automatically counted as
admissions under Rule 36(a).” Id. (emphasis added); see also Smith v. Pac. Bell
Tel. Co., 662 F. Supp. 2d 1199, 1229 (E.D. Cal. 2009) (“Failure to respond to
requests for admission results in automatic admission of the matters requested. No
motion to establish the admissions is needed because [Rule] 36(a) is self-
executing.” (internal quotation marks and alterations omitted; emphases added)).
Again, under NRCP 56(a), the court shall grant summary judgment if the
movant shows that there is no genuine issue as to any material fact and the movant
is entitled to judgment as a matter of law. On a motion for summary judgment,
facts that are not genuinely disputed may be established by admissions. NRCP
56(c)(1)(A). The sanction for failure to serve timely answers or objections to the
request for admissions is that all matters in the request are deemed admitted.
Moreover, “it is well-settled that unanswered requests for admission may be

properly relied upon as a basis for granting summary judgment.” Estate of Adams

v. Fallini, 132 Nev. 814, 820, 386 P.3d 621, 625 (2016); see also Wagner v. Carex

Investigations & Security, Inc., 93 Nev. 627, 630, 572 P.2d 921, 923 (1977) (“It is

6 Since Nevada Rule of Civil Procedure 36 is largely patterned off of Federal Rule of Civil Procedure 36, Nevada
courts often look to federal courts in interpreting Rule 36. See, e.g., Wagner v. Carex Investigations, 93 Nev. 627,
631, 572 P.2d 921, 924 (1977) (noting NRCP 36 “adopts” FRCP 36’s language and citing with approval federal
Advisory Committee Notes); id. at 632, 924 (citing with approval Wright & Miller’s Federal Practice Guide).
Schaerer v Karpenko 11 Reply and Opposition
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settled in this jurisdiction that such admissions may properly serve as the basis for
summary judgment against the party who has failed to serve a timely response.”),

citing Graham v. Carson-Tahoe Hosp., 91 Nev. 609, 540 P.2d 105 (1975).

Wagner establishes that a Rule 36 admission is in the nature of an admission in
the pleadings, or a stipulation drafted by counsel for use at trial.

Olena’s failure to respond to Enrique’s RFA #1 serves to conclusively
admit the ultimate issue central to the paternity claim, specifically, that Enrique is

not the biological or natural father of her child. That failure to respond does not

create a new litigable “discovery” issue, nor a need to obtain the review or
approval of the discovery commissioner. Such an admission “leave[s] no room
for conflicting inferences, and [it is] dispositive of the case.” Wagner, 93 Nev. at
631. Therefore, summary judgment on the issue of paternity by this Court is both
necessary and appropriate.

4. Requests for Admission under NRCP 36 serve the salutary

purpose of promoting judicial economy and can be a valuable

time saver for courts and litigants alike.

Rule 36’s vital importance has long been recognized by courts and scholars:

Through such definition and limitation, admissions promote both
efficiency and economy in resolving disputes. If a point is conceded,
litigants need not expend effort in investigations concerning it nor
incur expense in presenting evidence to prove it. Judicial
administration is also aided. Admissions reduce the time required to
try a case. Indeed, they often make summary judgment possible.
Finally, admissions encourage litigants to evaluate realistically the
hazards of trial and thus tend to promote settlements.

Schaerer v Karpenko 12 Reply and Opposition
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Ted Finman, The Request for Admissions in Federal Civil Procedure, 71 Yale L.J.
371, 376 (1962) (emphases added; footnotes omitted); see also, e.g., Conlon v.
United States, 474 F.3d 616, 622 (9th Cir. 2007) (recognizing admissions not only
“facilitate proof with respect to issues that cannot be eliminated from the case,”
but also “narrow the issues by eliminating those that can be,” thereby serving
“efficiency in dispensing justice”); In re Stein, 43 F. Supp. 845, 847 (N.D. IIL
1942) (“Rule No. 36 has been adopted as a means whereby the trial of a case may
be shortened and the issues made clear, avoiding unnecessary delay and
expenses. Thus it may be said to conserve the time of the Court, counsel, litigants
and all persons involved in the proceedings.” (emphasis added)); Advisory
Committee’s Note, 48 F.R.D. 487, 531-32 (“Rule 36 serves two vital purposes,
both of which are designed to reduce trial time.” (emphasis added)).

Under Rule 36, Enrique was allowed to request an admission regarding his
non-paternity of Olena’s child. See, e.g., In re Carney, 258 F.3d 415, 419 (5th
Cir. 2001) (“Rule 36 allows litigants to request admissions as to a broad range of
matters, including ultimate facts, as well as applications of law to fact.”). That
request was properly served, and RFA #1 was then conclusively admitted when

Olena failed to timely respond to the same.”

7 Olena’s opposition unsuccessfully tries to make some legal significance of the fact that after twice
stating (in both her Answer and her Amended Answer) that Olena was “without sufficient knowledge” to
answer Enrique’s claim of non-paternity, Mr. Crane represented during the November 10 motion hearing
that Olena now does contend that Enrique is the father of her child. Notwithstanding that fact, Enrique’s

RFA #1 had as of that date not been responded to for a period of six (6) weeks.
Schaerer v Karpenko 13 Reply and Opposition
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Relatedly, several background facts are worth emphasizing: (1) in medical
records Enrique obtained pursuant to Olena’s HIPAA release, Enrique is listed as
the emergency contact and insured party but not as the child’s father (notably, that
section is left blank) [Bates ES18-87 of Enrique’s 12/9/21 Disclosures, especially
Bates ES52]; (2) on the child’s birth certificate, Enrique is not listed as the father
(significantly, someone else is listed as the father) [Bates 1-30K of Olena’s
10/5/21 Disclosures]; and (3) Olena failed to allege Enrique’s paternity through
two prior sets of lawyers and has belatedly done so only through her third set of
lawyers (she has never done so under penalty of perjury). It also appears Olena
has been operating in bad faith and playing games. As a recent example, she
produced the HIPAA release only after an Order to Show Cause was issued and,
when she finally did so, the release she produced on November 10, 2021 was
already 5 days expired when it was produced—having been signed November 3
and interlineated with a newly added expiration date of November 5. Her failure
to respond to RFA #1, among all of Enrique’s other discovery requests, as well as
her attempt to misrepresent the relevant record of her Rule 36 admission, are part
and parcel of a broader pattern of bad faith and gamesmanship, and she should not
be allowed to multiply the issues in this case and otherwise expand and drag out
this litigation any further.

For the foregoing reasons, summary judgment on the ultimate issue of

paternity is now appropriate.

Schaerer v Karpenko Reply and Opposition
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8 DISTRICT COURT
9 FAMILY DIVISION
Lo CLARK COUNTY, NEVADA
11
ENRIQUE SCHAERER, CASE NO: D-21-628088-D
12 DEPT. NO: U
Plaintiff,
13
_~ L VS.
- OLENA KARPENKO, DATE OF HEARING:
15 TIME OF HEARING:
Defendant.
16
17 ORAL ARGUMENT Yes X No

18 NOTICE: YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS MOTION WITH THE CLERK OF THE COURT
AND TO PROVIDE THE UNDERSIGNED WITH A COPY OF YOUR RESPONSE WITHIN FOURTEEN (14) DAYS OF YOUR
19 |. RECEIPT OF THIS MOTION. FAILURE TO FILE A WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN

FOURTEEN (14) DAYS OF YOUR RECEIPT OF THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING

20 [ GRANTED BY THE COURT WITHOUT HEARING PRIOR TO THE SCHEDULED HEARING DATE.

21 MOTION FOR NRCP RULE 11 SANCTIONS

221 L INTRODUCTION :

23 Enrique’s Motion for Summary Judgment is patently frivolous and filed for the

24 || improper purposes of fee churning and to harass Olena. Some of the more obvious

25 || reasons for that observation are set out in the Opposition and Countermotion.

26 | Presuming the Motion is not withdrawn, this Court should impose Rule 11 sanctions,
- 27 [ on this Motion or sua sponte.

28
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More technically, this Motion is required because the filing:

(1) is being presented for an improper purpose, as it is intended to cause
unnecessary delay and needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are not warranted
by existing law and are frivolous;

(3) the allegations and other factual contentions do not have evidentiary
support and are not likely to have evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual contentions are not warranted on the evidence and are
not reasonably based on information or belief.

An award of sanctions is warranted — targeted to address the actual party

causing it, either the party, counsel, or both.

POINTS AND AUTHORITIES
II.  FACTS
The facts relating to this motion are detailed in the opposition to the pending

motion, which are incorporated here as if set out in full.

III. LEGAL ARGUMENT
A. The Rule and Its Violation
NRCP 11 provides in relevant part:

Signing Pleadings, Motions, and Other Papers; Representations to the Court;
Sanctions

(b) Representations to the Court. By presenting to the court a pleading,
written motion, or other paper — whether by signing, filing, submitting,
or later advocating it— an attorney or unrepresented party certifies that
to the best of the person’s knowledge, information, and gelief, formed
after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose, such as

to harass, cause unnecessary delay, or needlessly increase the
cost of litigation;

ES0053




o~ 1 (2) the claims, defenses, and other legal contentions are
warranted by existing law or by a nonfrivolous argument for
2 extending, modifying, or reversing existing law or for
establishing new law;

3
(3) the factual contentions have evidentiary support or, if
4 specifically so identified, will likely have evidentiary support
after a reasonable opportunity for further investigation or
5 discovery; and
6 (4) the denials of factual contentions are warranted on the
evidence or, if specifically so identified, are reasonably based on
7 belief or a lack of information.
8 (c) Sanctions.
9 (1) In General. If, after notice and a reasonable opportunity to
respond, the court determines that Rule 11(b) has been violated,
10 the court may impose an appropriate sanction on any attorney,
law firm, or party that violated the rule or is responsible for the
11 violation. Absent exceptional circumstances, a law firm must be
held jointly responsible for a violation committed by its partner,
12 associate, or employee.
13 (2) Motion for Sanctions. A motion for sanctions must be made
separately from any other motion and must describe the specific
o~ 14 conduct that allegedly violates Rule 1 1(?). The motion must be
served under Rule 5, but it must not be filed or be presented to
15 the court if the challenged paper, claim, defense, contention, or
denial is withdrawn or appropriately corrected within 21 days
16 after service or within another time the court sets. If warranted,
the court may award to the prevailing party the reasonable
17 expenses, including attorney fees, incurred for presenting or
opposing the motion.
18

(3) On the Court’s Initiative. On its own, the court may order an
19 attorney, law firm, or party to show cause why conduct
specifically described in the order has not violated Rule 11(b).

20
(4) Nature of a Sanction. A sanction imposed under this rule
21 must be limited to what suffices to deter repetition of the
conduct or comparable conduct by others similarly situated. The
22 sanction may include nonmonetary directives; an order to pay a
penalty into court; or, if imposed on motion and warranted for
23 effective deterrence, an order directing payment to the movant
of part or all of the reasonable attorney fees and other expenses
24 directly resulting from the violation.
25 (5) Limitations on Monetary Sanctions. The court must not
1mpose a monetary sanction:
26
ﬁA) against a represented party for violating Rule
-~ 27 1(b)(2); or
28
ALLICK LAW GROUP
91 East Bonanza Road
Suito 200 -3-
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-~ 1 (B) on its own, unless it issued the show-cause order
under Rule 1 1(c?(3) before voluntary dismissal or
2 settlement of the claims made by or against the party that
is, or whose attorneys are, to be sanctioned.
(6) Requirements for an Order. An order imposin%la sanction
4 must describe the sanctioned conduct and explain the basis for
the sanction.
6 The current “Motion for Summary Judgment’ has nothing to do with Enrique’s
7] legitimate interests and seeks conflict and expenditure of time and money for its own
8 || sake; seeking to needlessly increase the cost of litigation is a definitional “improper

2

9 || purpose.” The “merits” of the dispute are key to the resolution of this case and
10 || Enrique — through counsel — is doing everything in his power to avoid the Court
11 || finding the truth — that there is no legitimate doubt that he is the father of the infant
12 || atissue.
13 Opposing counsel granted an open end continuance on discovery when we

jom— 14 | entered the case. That continuance was never rescinded and thus the responses to
15 || discovery are not yet due. Even if that was not true and we actually were in default
16 | of some deadline — and we are not — under the tenants of Blanco,' child custody and
17 || child support claims may not be resolved by default as a sanction for discovery
18 || violations because the child’s best interest is paramount and compels a decision on
19 || the merits.
20 Mr. Lemcke is an experienced family law practitioner and does or should know
21 || this essential point in Nevada law.’> To file a Motion for Summary Judgment in a
22 | case that is just about child custody and child support is frivolous on its face and

23 | merits imposition of sanctions sua sponte even in the absence of a motion like this

24 one.
25
26
27 ! Blanco v. Blanco, 129 Nev. 723,311 P.3d 1170 (2013).
=
28 2 Enrique is also a licensed Nevada attorney and should understand the basics of Nevada law
including what constitutes a violation of NRCP Rule 11.
ILLICK LAW GROUP
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-~ 1 Lastly, and the Court is well versed in this procedural element, Mr. Lemcke is
2 || required to seek relief for any perceived discovery violations with the Discovery
3|| Commissioner before bringing it before this Court.’
4 It is clear that the claims “and other legal contentions” made in the Motion
5| were “not warranted by existing law and ... frivolous” by failing to cite to the
6 || controlling law and by failing to advise the Court that he had granted an open ended
7 || extension to the responses to discovery.
8 At minimum, this Court should demand that the “attorney . . . show cause why
9 || conduct specifically described in the order has not violated Rule 11(b).” In other
10 || words, get a sufficient explanation of why the funds expended on both sides for the
11 || Motion are warranted in light of the established case law. We expect a robust tap
12 || dance in response, but there is no legitimately satisfactory answer to the question,

13 || because the purpose of the Motion filing was wasted expense.

~ 14
15 B. Targeting of Sanctions
16 An important question is what “suffices to deter repetition of the conduct or

17 || comparable conduct by others similarly situated.”

18 For reasons detailed in the Opposition and Countermotion, this Court is
19 | required to determine the actual paternity in this case. Attempting to use a procedural
20 || claim to resolve custody and support is an egregious abuse of process and can never
21 || be in the best interest of the child.

22 From the point of view of Mr. Lemcke, he has been paid thousands of dollars
23 || with the objective of starving Olena out at the cost of the truth as to the paternity of

24 || the child and the child’s future support. His current filing has nothing whatever to

25

26 * See EDCR 5.602(a), “Unless otherwise ordered, all discovery disputes (except disputes

. presented at a pretrial conference or at trial) must first be heard by the discovery hearing master.”.
~ We are confident that the Discovery Commissioner would not only deny his request for relief under

28 Blanco, but would find that his granting of an extension to the responses to discovery negate any

claims he is making.

ALLICK LAW GROUP
91 East Bonanza Road
Suite 200 . 5..

Vboggi NV st 02101 ES0056




o~ 1| do with looking out for the best interest of the child, only to assist Enrique in
2 || avoiding a finding of paternity. This is nakedly litigation for the purpose of litigation
3| tochurn fees and to financially harm Olena.
4 EDCR 7.60 provides for imposition of sanctions against an attorney or litigant,
5| consisting of “fines, costs, or attorney’s fees” when the person charged is found to
6 || have increased costs by over-litigating “unreasonably and vexatiously.” The same
7 ]| phrase is used in NRS 7.085, which was intended to deter abuse of the legal system,
8 || as atest for holding a lawyer personally responsible for costs, expenses, and fees.
9 || In the alternative, the statute is to be applied upon a finding that litigation was not
10 || “well-grounded in fact” or warranted by law.
11 Accordingly, and for the reasons set out by the Nevada Legislature in enacting
12 [ NRS 7.085,% the sanctions to be imposed should be at least jointly against counsel
13 || directly, because that result is the only thing that will provide a motivation to Mr.
N 14 || Lemcke to constrain litigation to the legitimate issues of this case. Anything else will
| 15 | be taken as license to make as much useless noise as possible for the purpose of
16 || provoking responses and ginning up the billable hours to the maximum possible
17 || degree.

18

19
* NRS 7.085 Payment of additional costs, expenses and attorney’s fees by attorney who

20 files, maintains or defends certain civil actions or extends civil actions in certain circumstances.
1. If a court finds that an attorney has:
(a) Filed, maintained or defended a civil action or proceeding in any court in this State and such
22 action or defense is not well-grounded in fact or is not warranted by existing law or by an argument
for changing the existing law that is made in good faith; or
23 (b) Unreasonably and vexatiously extended a civil action or proceeding before any court in this
State, the court shall require the attorney personally to pay the additional costs, expenses and
attorney’s fees reasonably incurred because of such conduct.
25 2. The court shall liberally construe the provisions of this section in favor of awarding costs,
expenses and attorney’s fees in all appropriate situations. It is the intent of the Legislature that the
26 court award costs, expenses and attorney’s fees pursuant to this section and impose sanctions
pursuant to Rule 11 of the Nevada Rules of Civil Procedure in all appropriate situations to punish
) 27 for and deter frivolous or vexatious claims and defenses because such claims and defenses
28 overburden limited judicial resources, hinder the timely resolution of meritorious claims and increase
the costs of engaging in business and providing professional services to the public.

21

24
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IV. CONCLUSION

Under NRCP 11, by placing his signature on the Motion, Mr. Lemcke vouched
for it. He knew perfectly well upon filing that it was frivolous and unwarranted. But
it consumed billable hours for him and forces us to bill Olena, which was the only
real consideration.

Both NRCP 11 and NRS 7.085 are properly invoked here. Sanctions, directly
targeted against opposing counsel as well as his client are warranted and necessary

to prevent continuation of the behavior seen so far and into the future.

DATED this ¥ day of December, 2021.

Respectfully Submitted By:
WILLICK LAwW GROUP

S 4

MARSHAL S. WILLICK, ESQ.
Nevada Bar No. 2515
3591 E. Bonanza Rd., Suite 200
Las Ve as Nevada 89110
g02) 8 4100
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DECLARATION OF ATTORNEY
Marshal S. Willick, Esq., being first duly sworn, deposes and says:
I, Marshal S. Willick, Esq., declare that I am competent to testify to the facts
contained in the preceding filing.
I am an attorney duly licensed to practice law in the State of Nevada; I am the
principal of the WILLICK LAW GROUP; and I am one of the attorneys that
represent Defendant, Olena Karpenko.
I have read the preceding filing, and it is true to best of my knowledge, except
those matters based on information and belief, and as to those matters, I believe
them to be true.
The factual averments contained in the preceding filing are incorporated herein
as if set forth in full.
I declare under penalty of ge{li'gr under the laws of the State of

Nevada (NRS 53.045 and 2 .C. § 1746), that the foregoing is
true and correct.

EXECUTED this /5_day of December, 2021.

MARSHAL S. WILLICK, ESQ.
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WILLICK LAW GROUP
3591 East Bonarea Road
Suite 200
Las Vegas, NV 89110-2101
(702) 4384100

CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the WILLICK LAW
GROUP and that on this 15th _ day of December, 2021, I caused the above and

' foregoing document to be served as follows:

[ X] Pursuant to EDCR 8.05(a), EDCR 8.05(f), NRCP S(b)(zl\zl(D) and
Administrative Order 14-2 captioned “In the Administrative Matter of
Mandatory Electronic Service in the Eighth Judicial District Court,” by
mandatory electronic service through the Eighth Judicial District Court’s
electronic filing system.

[ ] By placing same to be deposited for mailing in the United States Mail,
in a sealed envelope upon which first class postage was prepaid in Las
Vegas, Nevada.

|| [ 1 Pursuant to EDCR 7.26, to be sent via facsimile, by duly executed
consent for service by electronic means.

[ ] By hand delivery with signed Receipt of Copy.
[ ] By First Class, Certified U.S. Mail.
To the address, email address, and/or facsimile number indicated below:
Paul A. Lemcke, Esq.
Pecos Law Grou

8925 South Pecos Road, Suite 14A
" Henderson, Nevada 89074

paul@gecoslawgﬂoug.com
ttorney for Plainti

/s/ Victoria Javiel
Employee of the WILLICK LAW GROUP

‘ P.\wp 19\KARPENKO,0\DRAFTS\00535404 WPD/lc
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DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA
ENRIQUE SCHAERER, )
Plaintiff, )
) Case No. D-21-628088-D
-v.- )
) Department U
)
OLENA KARPENKO, )
Defendant, ) MOTION/OPPOSITION
) FEE INFORMATION SHEET

Notice: Motions and Oppositions filed after cntry of a final order issued pursuant to NRS 125, 125B or 125C arc subject to the reopen filing fee of $25, unless
specifically excluded by NRS 19.0312. Additionally, Motions and Oppositions filed in cases initiated by joint pctition may be subject to an additional filing fec of
$129 or $57 in accordance with Senate Bill 388 of the 2015 Legislative Scssion.

Step 1. Select either the $25 or $0 filing fee in the box below.

O $25 The Motion/Opposition being filed with this form is subject to the $25 reopen fee.
-Or-
X $0 The Motion/Opposition being filed with this form is not subject to the $25 reopen fee because:
X The Motion/Opposition is being filed before a Divorce/Custody Decree has been entered.
O The Motion/Opposition is being filed solely to adjust the amount of child support established in a final order.
O The Motion/Opposition is for reconsideration or for a new trial, and is being filed within 10 days after a final
judgment or decree was entered. The final order was entered on
O Other Excluded Motion (must specify)

Step 2. Select the $0, $129 or $57 filing fee in the box below.

X $0 The Motion/Opposition being filed with this form is not subject to the $129 or the $57 fee because:
X The Motion/Opposition is being filed in a case that was not initiated by joint petition.
O The party filing the Motion/Opposition previously paid a fee of $129 or $57.
-Or-
O $129 The Motion being filed with this form is subject to the $129 fee because it is a motion to modify, adjust or
enforce a final order.
-Or-
O $57 The Motion/Opposition being filing with this form is subject to the $57 fee because it is an opposition to a
motion to modify, adjust or enforce a final order, or it is a motion and the opposing party has already paid a
fee of $129.

Step 3. Add the filing fees from Step 1 and Step 2.

The total filing fee for the motion/opposition I am filing with this form is:
X$0 0$25 O%57 O$827 0181290 $154

DL T HUEN SN e

NETT I RTHERNS

o . ) “$vagdt a0
Party filing Motion/Opposition: Olena Karpenko Date: _ 1/5/2022
Signature of Party or Preparer: Justin K. Johnson at the Willick Law Group
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Make no mistake — Olena’s motion for sanctions is really an intrinsically
defensive motion. It seeks to use the perceived extremity of a request for Rule 11
sanctions in an ill-conceived attempt to gin up doubt about what actually occurred
here. The Court must recognize the motion for what it is.

At no time was an open-ended extension on Olena’s discovery responses
either offered or requested. The subject discovery had been properly served over a
month earlier, and had already been extended once by agreement with Olena’s
former counsel, Mr. Onello, with that extension agreement memorialized by Mr.
Lemcke in an email to Mr. Onello. See Exhibit “2” to Enrique’s MSJ Appendix.
That occurred because pursuant to EDCR 7.50, such stipulations are required to be
in a writing, subscribed by the party against whom the agreement is alleged, or by
that party’s lawyer. Olena’s claim that Enrique extended her an “open ended
extension on the response to all discovery” in this action fails in the absence of the
stipulation mandated by EDCR 7.50. Enrique confirmed the above with counsel
before proceeding with the motion for summary judgment once it became clear
that Olena and her counsel intended to disregard her discovery obligations,
multiply disputed issues, and needlessly prolong this litigation.

Enrique’s motion and reply also thoroughly addressed the false notion that
he was required to seek sanctions before the Discovery Commissioner before
filing the Motion for Summary Judgment. To the contrary, admissions under

NRCP 36 are self-executing. They do not require court permission to implement,

Schaerer v Karpenko 3 Opposition to NRCP 11 Motion
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nor do they require an extraneous request to impose a discovery sanction. They
are automatic in their effect. Moreover, Nevada case law is clear and unequivocal
that unanswered requests for admission may be properly relied upon as a basis for
granting summary judgment. This includes paternity issues, as demonstrated in
the reply. The case for the imposition of summary judgment — on the the ultimate

issue central to the paternity claim, and specifically, that Enrique is not the

biological or natural father of Olena’s child — is clear.

Olena alleges (without evidence) that Enrique’s motion “seeks conflict and
expenditure of time and money for its own sake.” These bare statements couldn’t
be more conclusory and self-serving. The fact that Olena and her counsel despise
and intend to villainize Enrique is open and obvious. It does not change the fact
that Enrique’s well-supported motion papers fully and fairly comply with NRCP
11(b), and that the claims and legal contention specified therein are warranted by
existing law, as well as applicable local court rules. If anyone should be subject to
NRCP Rule 11 penalties, it is Olena’s counsel. E.g., Restatement (Third) of the
Law Governing Lawyers § 110 (2000) (“A lawyer may not ... fail to make

reasonably diligent effort to comply with a proper discovery request of another

party ....”).

Schaerer v Karpenko 4 Opposition to NRCP 11 Motion
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1/24/2022 3:50 PM
Steven D. Grierson

CLERK OF THE COU
— 1| ROPP Wﬂl‘u—r

WILLICK LAW GROUP

2| MARSHAL S. WILLICK, ESQ.

Nevada Bar No. 2515 .

3l 3591 E. Bonanza Road, Suite 200

Las Vegas, NV 89110-2101

a | Phone (702) 438-4100; Fax (702) 438-5311
email@willicklawgroup.com

5| Attorney for Defendant

6 DISTRICT COURT
2 FAMILY DIVISION
. CLARK COUNTY, NEVADA
9| ENRIQUE SCHAERER, CASENO: D-21-628088-D
DEPT.NO: U
10 Plaintiff,
11 Vs.
12 | OLENA KARPENKO, DATE OF HEARING: 2/22/2022
TIME OF HEARING: 3:30 p.m.
13 Defendant.
-~ 14
15 REPLY TO
16 “PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR
17 N.R.C.P. RULE 11 SANCTIONS”
18
19

I INTRODUCTION

20 The expected “robust tap dance” in response to our Rule 11 Motion has been

211 filedas anticipated. The points within it were knowingly frivolous when made. Rule

21 11 Sanctions should be imposed.

23
24
25
26

217
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WILLICK LAW GROUP
3591 East Bonanza Road
Suite 200
Las Vegas, NV 89110-2101
(702) 4384100
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documentation of any kind — the few that betray such agreements usually become
known pretty quickly, and are treated thereafter as the pariahs they prove themselves
deserving of being. Such verbal agreements were at the heart of Phung, since all
counsel involved knew and trusted one another to abide by their verbal agreements;
that kind of trust and why it should be encouraged by the bench was the focus of the
oral argument.

Enrique falsely claims without support (at 4) that a discovery finding that he
is not the father of the infant at issue, thereby concluding claims of paternity and child
support, would somehow not be “case-concluding” sanctions under Blanco,’ the

facial illogic of which assertion defies further discussion.

B. What Should Have Happened Under the Local Rules

Before proceeding with the baseless motion for summary judgment, Mr.
Lemcke was required under EDCR 5.501 to call or send an email and say something
like “Where is that overdue discovery?” To which I would have responded “You
granted me an indefinite extension — are you revoking it?” He would then have said
either that he was indeed revoking it, or denied ever granting it, at which time we
would have agreed to “remember it differently” and I would immediately have
directed staffto begin preparation of the discovery responses, since, either way, there
was no further extension.

It is worth noting that EDCR 5.501 is mandatory — the attempt to resolve the
question was required before the inopportune motion was filed. And courts are
encouraged to impose sanctions when — as here — that duty has been deliberately
ignored in hopes of taking procedural advantage.

To be a whole lot more charitable than appears to be warranted, there was a

“miscommunication” on the matter of the indefinite extension — which is just the kind

3 Blanco v. Blanco, 129 Nev. 723,311 P.3d 1170 (2013).

3.
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And there is guidance as to how that discretion is to be applied. The Court
must undertake a two part test before granting or denying the motion. The leading
case on this issue is the federal case of Conlon,* which tells a court to grant such a
motion if “the presentation of the merits of the action will be subserved,” and “the
party who obtained the admission fails to satisfy the court that withdrawal or
amendment will prejudice that party in maintaining the action or defense on the
merits.”® Both conditions are satisfied here.

What is at issue is Enrique’s paternity, and thus his obligation to pay child
support. That ultimate issue has been in contest since the beginning of the case. To
now deem Olena’s repeated denial of his claim of non-paternity to be deemed
“admitted” would be contrary to the purpose of Rule 36(b) which first is to ascertain
if the presentation of the merits would be subserved. Granting of the Motion to
Withdraw the Admissions would facilitate a presentation of the merits of matter, as
opposed to a denial which would eliminate a determination of the merits.

As the Conlon court stated, “The rule is not to be used in an effort to ‘harass
the other side’ or in the hope that a party’s adversary will simply concede essential

¢ ‘What Enrique seeks is exactly what the court in Hadley’ stated should

elements.
never be done: “The first half of the test in Rule 36(b) is satisfied when upholding the

admissions would practically eliminate any presentation of the merits of the case.””

4 Conlon v. United States 474 F.3d 616 (9" Cir. 2007). Federal Rule of Civil Procedure Rule
36(b) is essentially identical to NRCP 36.

*Id. at 621, citing Fed. R. Civ. P. 36(b); Hadley v. United States, 45 F.3d 1345, 1348 (9th
Cir. 1995); Carney v. IRS (In re Carney), 258 F.3d 415, 419 (5th Cir. 2001).

§ Conlon, id. at 622, citing Perez v. Miami-Dade County, 297 F.3d 1255, 1268 (11" Cir.
2002). See also Smith v. First National Bank, 837 F.2d 1575 (11" Cir. 1988).

? Hadley v. United States, 45 F.3d 1345 (9" Cir 1995).
3 Conlon at 622, citing Hadley at 1348.
-5-
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As for the second test, as noted, we could not have been more clear in asserting
Enrique’s paternity in every filing at and every hearing in this case; there is no
“prejudice” to Enrique within the meaning of the rules:

The party relying on the deemed admission has the burden of proving
prejudice. Id.

The prejudice contemplated by Rule 36(b) is ‘not simply that the party
who obtained the admission will now have to convince the factfinder of its
truth. Rather, it relates to the difficulty a party may face in proving its case,
e.g., caused by the unavailability of key witnesses, because of the sudden need
to obtain evidence' with respect to the questions previously deemed admitted.’

In this case, all we have been arguing about for the past several months is how
to get the DNA testing accomplished to prove Enrique’s paternity. No new discovery
of any kind has anything to do with the attempt to short-circuit the truth to establish
a false fact by way of a duplicitous discovery motion. When undertaking a prejudice
inquiry under Rule 36(b), district courts should focus on the prejudice that the
nonmoving party would suffer af trial.'® We don’t even have a trial date, and can’t

set one until the testing is accomplished.

% Conlon, id. at 622, quoting Brook Vill. N. Assocs. v. Gen. Elec. Co., 686 F.2d 66, 70 (1st
Cir. 1982).

10 See Sonoda v. Cabrera, 255 F/3d 1035, 1039-1040 (9th Cir. 2001) (district court did not
abuse its discretion by granting the Rule 36(b) motion to withdraw deemed admissions because the
motion was made before trial and the nonmoving party would not have been hindered in presenting
its evidence); Hadley, 45 F.3d at 1348 (focusing the prejudice inquiry on the unavailability of key
witnesses and a “sudden need to obtain evidence”); see also Raiser v. Utah County, 409 F.3d 1243,
1247 (10th Cir. 2005) (finding no prejudice when the nonmoving party had relied on the deemed
admissions for only a two week period in preparing its summary judgment motion); Perez, 297 F.3d
at 1268 (concluding that no prejudice would result because the nonmoving party had been
conducting discovery throughout the discovery period, the motion was made only six days after the
deadline, and withdrawal would not create a “sudden need” to gather evidence); Kirley v. Sovereign
Life Ins. Co. (In re Durability Inc.), 212 F.2d 551, 556 (10 Cir. 2000) (holding categorically that
preparing a summary judgment motion by relying on admissions does not constitute prejudice);
FDIC v. Prusia, 18 F.3d 637, 640 (8th Cir. 1994) (same), Brook Vill., 686 F.2d at 70 (focusing on
the difficulty that a party will face in proving his case at trial); Moosman v. Joseph P. Blitz, Inc., 358
F.2d 686, 688 (2d Cir. 1966) (holding that there was no prejudice when the trial date would not be
delayed).

-6-
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‘1| IV. CONCLUSION

2 Based on the above, Olena respectfully requests the following orders:
3 1. Granting Olena’s Motion in its entirety, with imposition of
4 appropriate sanctins against Enrique, his counsel, or both.
5 2.  To the degree it chooses to even reach the issue, deem any
6 “admission” of ultimate facts to be withdrawn.
7 3.  For such other and further relief as the Court deems just and
8 proper, to specifically include an award of fees to Olena in this
9 ongoing action given the extent to which Enrique is needlessly
10 and relentlessly “multiplying the proceedings in a case as to
11 increase costs unreasonably and vexatiously.”
12 DATED this _24™ day of January, 2022.
13 Respectfully Submitted By:
WILLICK LAW GROUP
- 14
15

/s/ Marshal S. Willick, Esq.
16 MARSHAL S. WILLICK, ESQ.
Nevada Bar No. 2515
17 3591 E. Bonanza, Suite 200
Las Vegas, Nevada 89110-2101
18 5\702) 438-4100 Fax (702) 438-5311
ttorneys for Defendant
19

20
21
22
23
24
25
26
27

i 28

WILLICK LAW GROUP

3591 East Bonanza Road

Suite 200 -7

Las Vegas, NV 89110-2101
(702) 4384100
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DECLARATION OF MARSHAL S. WILLICK, ESQ.
1. I, Marshal S. Willick, Esq., declare that I am competent to testify to the

facts contained in the preceding filing.

2. Ihave read the preceding filing, and I have personal knowledge of the

facts contained therein, unless stated otherwise. Further, the factual averments
contained therein are true and correct to the best of my knowledge, except those

matters based on information and belief, and as to those matters, I believe them to be

3.  The factual averments contained in the preceding filing are incorporated

herein as if set forth in full.

I declare under penalty of perjury, under the laws of the State of
Nevaaa and the United State (NKS 53.045 and 28 U.S.C. § 1746),
that the foregoing is true and correct.

EXECUTED this _24" _day of January, 2022

/s/ Marshal S. Willick. Esq.
MARSHAL S. WILLIC%, ESQ.
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~ ) CERTIFICATE OF SERVICE
2 I HEREBY CERTIFY, pursuant to NRCP 5(b), that I am an employee of the
3| WILLICK LAW GROUP and that on this 24™ day of January, 2022, I caused the
4| foregoing document to be served as follows:
5 [ X ] Pursuant to EDCR 8.05(a), EDCR 8.05(2, NRCP S(b)(?i\%D) and
Administrative Order 14-2 captioned “In the Administrative Matter of
6 Mandatory Electronic Service in the Eighth Judicial District Court,” by
mandatory electronic service through the Eighth Judicial District Court’s
7 electronic filing system.
8 [1 By placing same to be deposited for mailing in the United States Mail,
in a sealed envelope upon which first class postage was prepaid in Las
9 Vegas, Nevada.
10 [ ] Pursuant to EDCR 7.26, to be sent via facsimile, by duly executed
consent for service by electronic means.
11
[ 1 By hand delivery with signed Receipt of Copy.
12
To the address, email address, and/or facsimile number indicated below:
13
14
A Paul A. Lemcke, Esq.
15 Pecos Law Grou
8925 South Pecos Road, Suite 14A
16 Henderson, Nevada 89074
paul@pecoslawgroup.com
17 Attorney for Plaintiff
18
19 [s] Yectoria Javiel
An Employee of the WILLICK LAW GROUP
20
21 P:AwplAKARPENKO,0\DRAFTS\00542529. WPD/vj
22
23
24
25
26
27
a 28
WILLICK LAW GROUP
3591 East Bonanza Road
mvmmxvzgﬁo-zmt -9-
(702) 438-4100
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