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LIPSON NEILSON, P.C. 
KALEB D. ANDERSON, ESQ. 
Nevada Bar No. 7582  
DAVID T. OCHOA, ESQ. 
Nevada Bar No. 10414 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 - Facsimile 
kanderson@lipsonneilson.com  
dochoa@lipsonneilson.com  
Attorneys for Cross-Defendant  
Sun City Anthem Community Association    
 
 

DISTRICT COURT  
 

CLARK COUNTY, NEVADA  
 

JOEL STOKES and SANDRA F. 
STOKES, as trustees of the JIMIJACK 
IRREVOCABLE TRUST,  

                            Plaintiff, 

    vs.  

BANK OF AMERICA, N.A.; SUN CITY 
ANTHEM COMMUNITY ASSOCIATION, 
INC.; DOES I through X and ROE 
BUSINESSENTITIES I through X, 
inclusive,  

                            Defendants.  

NATIONSTAR MORTGAGE, LLC  

                     Counter-Claimant,  

vs.  

JIMIJACK IRREVOCABLE TRUST; 
OPPORTUNITY HOMES, LLC, a Nevada 
limited liability company; F. BONDURANT, 
LLC, a Nevada limited liability company; 
DOES I through X, inclusive; and ROE 
CORPORATIONS XI through XX, 
inclusive,  

                   Counter-Defendants. 

NONA TOBIN, an individual, and Trustee 
of the GORDON B. HANSEN TRUST.  

  
 

CASE NO.: A-15-720032-C 
 
Dept. XXXI 
 
 
CROSS-DEFENDANT SUN CITY 
ANTHEM COMMUNITY 
ASSOCIATION’S MOTION FOR 
SUMMARY JUDGMENT 
 
 
 

Case Number: A-15-720032-C

Electronically Filed
2/5/2019 2:09 PM
Steven D. Grierson
CLERK OF THE COURT
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Dated 8/22/08 

                      Counter-Claimant, 

vs.  

JOEL A. STOKES and SANDRA F. 
STOKES, as trustees of the JIMIJACK 
IRREVOCABLE TRUST,  

                 Counter-Defendants.  

NONA TOBIN, an individual, and Trustee 
of the GORDON B. HANSEN TRUST. 
Dated 8/22/08 

                   Cross-Claimant, 

vs.  

SUN CITY ANTHEM COMMUNITY 
ASSOCIATION, INC., DOES 1-10, AND 
ROE CORPORATIONS 1-10, inclusive,  

                 Counter-Defendants.  

NONA TOBIN, an individual, and Trustee 
of the GORDON B. HANSEN TRUST. 
Dated 8/22/08 

                     Cross-Claimant, 

vs.  

OPPORTUNITY HOMES, LLC, THOMAS 
LUCAS, Manager,  

                   Counter-Defendant.  

NONA TOBIN, an individual, and Trustee 
of the GORDON B. HANSEN TRUST. 
Dated 8/22/08 

                     Cross-Claimant, 

vs.  

YUEN K. LEE, an Individual, d/b/a 
Manager, F. BONDURANT, LLC,  

                  Counter-Defendant. 
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Cross-Defendant SUN CITY ANTHEM COMMUNITY ASSOCIATION (hereafter 

“HOA”) by and through its counsel of record LIPSON NEILSON P.C., hereby submits its 

Motion for Summary Judgement as to claims by Nona Tobin, as Trustee of the Gordon 

B. Hansen Trust (“Tobin”). 

This Motion is based upon the Memorandum of Points and Authorities, the 

exhibits attached hereto, the pleadings and papers on file, and any oral argument that 

may be presented in this matter. 

Dated this 5th day of February, 2019.  

LIPSON NEILSON P.C. 

/S/ DAVID T. OCHOA 

      BY: ___________________________________________ 
KALEB ANDERSON, ESQ. (NV Bar No. 7582) 
DAVID T. OCHOA, ESQ. (NV Bar No. 10414) 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendant SUN CITY ANTHEM 
COMMUNITY ASSOCIATION 
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NOTICE OF MOTION 

TO: ALL PARTIES AND THEIR COUNSEL OF RECORD: 

   YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that counsel for Sun 

City Anthem Community Association, will bring the foregoing Motion for Summary 

Judgment on for hearing before the above-entitled Court, on the _____ day of 

________________, 2019, at the hour of ______, a.m. in Department 31, of the 

Regional Justice Center, 200 Lewis Avenue, Las Vegas, Nevada, or as soon thereafter 

as counsel may be heard.  

Dated this 5th day of February, 2019.  

LIPSON NEILSON P.C. 

/S/ DAVID T. OCHOA 

      BY: ___________________________________________ 
KALEB ANDERSON, ESQ. (NV Bar No. 7582) 
DAVID T. OCHOA, ESQ. (NV Bar No. 10414) 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendant SUN CITY ANTHEM 
COMMUNITY ASSOCIATION 
 
 

 MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION  

By law, the foreclosure sale is presumed valid.  Nona Tobin as Trustee of 

Gordon B. Hansen Trust (“Tobin”) has the burden of overcoming the presumption.  

Tobin has one Cross-Claim against the HOA for Quiet Title/Declaratory Relief.  Tobin 

takes the approach of everything went wrong to see if anything sticks with the Court.  

Review of Red Rock Financial Services LLC’s (“Red Rock”) foreclosure file indicates a 

number of factual inaccuracies in Tobin’s Cross-Claim.  The most glaring is that Tobin 

argues her last payment was made on time, even though the Red Rock file includes a 

letter from Tobin stating: here is my payment, “[u]nfortunately, I failed to mail the check 

in a timely fashion.”  The facts demonstrate that the July 2012 quarterly assessment 

was not paid until October 2012.  By that time another quarterly assessment had gone 

12

March 9:30 
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unpaid and other late fees and collection costs had begun to accumulate.  Therefore, 

the delinquency that began in July 2012 was never paid down to a zero balance and 

continued until the date of the foreclosure sale.  Sun City Anthem is entitled to summary 

judgment that the July 2012 payment was not timely paid and the foreclosure was 

properly noticed.  Additionally, equitable principles bar Tobin relief for her claim in 

equity. 

II. UNDISPUTED MATERIAL FACTS 

 In 2003, Gordon B. Hansen obtained a loan to purchased the real property 

located at 2763 White Sage Drive., Henderson, NV 89052 (the “Property’).  See Cross-

Claim ¶ 13.   

The property was subject to the HOA’s Covenants, Conditions and Restrictions 

“CC&Rs”.  See CC&Rs attached hereto as Exhibit 1.   

In 2008, title to the property was transferred to the Gordon B. Hansen Trust (the 

“Trust”).  Cross-Claim ¶ 16.  Nona Tobin became the sole trustee of the Trust in January 

2012 when Gordon Hansen passed away. Cross-Claim ¶ 17. 

In 2012, the Trust defaulted on the homeowners’ assessments. See Red Rock 

Financial Ledger attached hereto as Exhibit 2.  

On September 17, 2012, Red Rock sent Gordon Hansen letters indicating that his 

account was in collections with them. See Letters attached hereto as Exhibit 3.  The 

Letters that were sent to both addresses (Olivia Heights and White Sage) stated in bold: 

A “30 Day Period” has been established for disputing the 
validity of the debt, or any portion thereof. 

Id. 
 On September 20, 2012, Sun City Anthem sent Gordon Hansen a Notice of 

Hearing that his account was delinquent and they were considering suspending 

membership privileges.  See Sun City Anthem Notice of Hearing attached hereto as 

Exhibit 4. 

/ / / 

/ / / 
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On October 3, 2012, Tobin sent a letter to Sun City Anthem informing Sun City 

Anthem that Gordon Hansen passed away (“Tobin Letter”).  See Tobin Letter attached 

hereto as Exhibit 5.   

The Tobin Letter included a copy of the Notice of Hearing sent by Sun City 

Anthem as it was stamped by Red Rock as received on October 8, 2012 with other 

parts of the letter.  Id. 

The Tobin Letter also stated she was late and delinquent on assessments, that 

she was attempting to short sale the Property, and she did not intend to pay any 

additional assessments after the enclosed check. Id.   

Tobin in fact never paid assessments after the October 2012 Letter.  See Ledger 

Exhibit 2.   

The Tobin Letter stated: 

Enclosed please find:  
l, Certificate of death for Gordon B. Hansen, property owner, on  

1/14/2012 
  2. Check for $300 HOA dues  
 

On 2/14/2012, I listed Mr. Hansen's property for short sale with the 
Proudfit Realty Company. I continued to pay the HOA dues owed 
on the property, and wrote the enclosed check on 8/17/2012. 
Unfortunately, I failed to mail the check in a timely fashion.  
Subsequently, an offer was placed on the property as a short sale, 
and it is my understanding that the buyers will be moving in within 
the next month.  

 
It is my request that the HOA pursue collection of any future HOA 
dues from the buyers within the escrow or from them directly once 
the sale is complete or however you normally handle cases in 
which the owner is deceased.  
 
Any questions, please contact Doug Proudfit[.]  

(See Tobin Letter, Exhibit 5). 

 On November 5, 2012, Red Rock sent letters to both addresses (Olivia Heights 

and White Sage) addressed to The Estate of Gordon N. Hansen, informing that they 

received the notification that Gordon Hansen had passed, and requesting the Estate 

AA3374
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contact the office within thirty days of the letter. See November Letters, Ledger, and 

Payment Allocation attached hereto as Exhibit 6. 

 The Ledger and Payment Allocation indicate that payment was applied to July 1, 

2012 Quarter Assessment and the July 31, 2012 Late Fee.  Id. 

On December 14, 2012, the HOA, through Red Rock Financial (‘Red Rock”) 

recorded a notice of delinquent assessment lien. Cross-Claim. ¶ 24, and see Exhibit 7 

attached hereto.  

On March 12, 2013, the HOA, through Red Rock, recorded a notice of default and 

election to sell.  Id. ¶ 26 and see Exhibit 8 attached hereto.  The first notice of default 

was rescinded on or about April 3, 2013.  Cross-Claim. ¶ 27, and see Exhibit 9 

attached hereto.   

On April 8, 2013, a second notice of default and election to sell was recorded by 

the HOA through Red Rock.  Cross-Claim. ¶ 28, and see Exhibit 10 attached hereto.   

The second notice of default and election to sell correctly notes the start of the 

delinquency since July 1, 2012, stating: 

As of 07/01/2012 forward, all assessments, whether monthly or 
otherwise, late fees, interests, Association charges, legal fees and 
collection fees and costs, less any credits, have gone unpaid. 

 
Second Notice of Default and Election to Sell (emphasis added) Exhibit 10.   

The Red Rock Ledger indicates the July 1, 2012 assessment payment was late, 

this was put in the second notice of default and election to sell, and is confirmed by the 

Tobin Letter. See Exhibit 2, Exhibit 5, and Exhibit 10.  

On February 12, 2014, the HOA, through Red Rock, recorded a notice of 

foreclosure sale.  Cross-Claim. ¶ 30 and see Exhibit 11 attached hereto.   

The Notice of Sale correctly references the second notice of default and election 

to sell that was recorded on April 8, 2013.  See Exhibit 10 and Exhibit 11.   

Red Rock complied with all mailing requirements. See Exhibit 12 attached hereto 

(“mailings”).  Mailings went to both the Property address (White Sage) and Tobin’s 

AA3375
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home address (Olivia Heights). Id.  Tobin signed for some of the mailings herself.  Id. 

The sale was scheduled for March 7, 2014, in the Notice of Sale.  See Exhibit 11.  

The sale was posted and published. See Exhibit 13 attached hereto.  

The sale was postponed three times. See Exhibit 14 attached hereto, payoff 

demands and Communications with Craig Leidy, at bates SCA000274 and SCA000308. 

(add letter there are no postponements left).  

The postponements were made in part to help Tobin attempt to short sale the 

property. See Exhibit 14 at bates SCA000274.   

Tobin contracted with Craig Leidy to help her short sale the Property.  Cross-

Claim ¶ 32 and See Exhibit 14 at SCA000327.   

Craig Leidy requested the HOA waive thousands of dollars off the debt.  See 

Exhibit 14 at bates SCA000302, SCA000277, and SCA000276.  

The HOA did communicate that it would waive some amounts but could not grant 

the waiver to the extent requested.  See Exhibit 14 at bates SCA000276. 

Communication between Nationstar and Craig Leidy appears to indicate the 

balance was too high for Nationstar to allow the short sale.  See Exhibit 14 at bates 

SCA000302 and SCA000274. 

Sometime in May 2014, The Estate of Gordon Hansen entered into a Purchase 

Agreement with MZK Residential LLC, contingent on short sale approval.  See Short 

Sale Purchase Agreement attached hereto as Exhibit 15, and specifically see “Short 

Sale Approval at bates Tobin 000076.  Tobin initialed every page of the agreement.  Id. 

The HOA foreclosure took place on August 15, 2014, whereby the HOA, through 

Red Rock, sold the Property to Thomas Lucas representing Opportunity Homes LLC for 

$63,100.00.   See Exhibit 16 attached hereto. 

A foreclosure deed in favor of Opportunity Homes LLC was recorded on August 

22, 2014. See Id.  

On October 13, 2014, Tobin sent an email to Craig Leidy, where she indicates her 

belief that he failed to protect the Trust’s interest, that she believed he was working with 

AA3376
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the Purchaser Thomas Lucas, and also that she is aware that Red Rock interplead the 

excess proceeds.1 See Exhibit 17 attached hereto. 

On August 11, 2017, A Notice of Entry Order Granting Thomas Lucas and 

Opportunity Homes, LLC’s Motion for Summary Judgment was filed in this case.  See a 

copy attached hereto as Exhibit 18.  The Order states: 

While it is true that Mr. Lucas is a real estate licensee and an 
independent agent working with BHHS, BHHS is a real estate 
company that employs more than 800 real estate agents in Las 
Vegas valley alone, and Mr. Lucas is not bound by the agreements 
that Tobin could have signed with other BHHS agents. 

Id. at p. 5. 
 
Tobin has filed one cause of action for Quiet Title/Declaratory Relief against the 

HOA.2  The HOA now submits its Motion for Summary Judgment.   

III. LEGAL STANDARD  

Summary Judgment is appropriate “when the pleadings and other evidence on 

file demonstrate that no ‘genuine issue to any material fact [remains] and that the 

moving party is entitled to a judgment as a matter of law.’” Wood v. Safeway, Inc., 121 

Nev. 724, 729, 121 P.3d 1026, 1029 (2005).  Additionally, “[t]he purpose of summary 

judgment ‘is to avoid a needless trial when an appropriate showing is made in advance 

that there is no genuine issue of fact to be tried, and the movant is entitled to judgment 

as a matter of law.’” McDonald v. D.P. Alexander & Las Vegas Boulevard, LLC, 121 

Nev. 812, 815, 123 P.3d 748, 750 (2005) quoting Coray v. Home, 80 Nev. 39, 40-41, 

389 P.2d 76, 77 (1964).  Moreover, the non-moving party “must, by affidavit or 

otherwise, set forth specific facts demonstrating the existence of a genuine issue for trial 

or have summary judgment entered against [it].” Wood, 121 Nev. at 32, 121 P.3d at 

1031.  Though inferences are to be drawn in favor of the non-moving party, an 

opponent to summary judgment, must show that it can produce evidence at trial to 

                                                 
1 See Cross-Claim ¶¶ 39 and 50 where Tobin alleges Red Rock failed to distribute proceeds. 

2 Tobin’s Motion to Amend was granted, however, the Amendment which was an attached Exhibit to the 
Motion was never separately filed. 
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support its claim or defense.  Van Cleave v. Kietz-Mill Minit Mart, 97 Nev. 414, 417, 633 

P.2d 1220, 222 (1981).  

IV. LEGAL ARGUMENT 

A.     The HOA is Entitled to Summary Judgment on Tobin’s Quiet  
    Title/Declaratory Relief Claim as the Trust was Delinquent on    
     Assessments and the HOA through Red Rock Foreclosed on the   
     Delinquency. 

 
Tobin argues that the Trust’s interest in the property was not extinguished by the 

foreclosure sale.  However, Tobin’s Cross-Claim against the HOA is factually inaccurate 

as confirmed by review of Red Rock’s foreclosure file.  Tobin’s argument asks the Court 

to court assume she paid on time but Red Rock did not apply the payment correctly, 

and then to conclude Red Rock foreclosed incorrectly.  However, that is not what 

happened here, and it is Tobin’s own words that confirm there was a delinquency that 

Red Rock began collecting on and eventually foreclosed on.  On October 3, 2012, Tobin 

sent a letter to the HOA that was eventually stamped received by Red Rock on October 

8, 2012.  See Exhibit 5 and Exhibit 19.  The Letter stated: 

Unfortunately, I failed to mail the check in a timely fashion.  
Subsequently, an offer was placed on the property as a short sale, 
and it is my understanding that the buyers will be moving in within 
the next month.  

 
It is my request that the HOA pursue collection of any future HOA 
dues from the buyers within the escrow or from them directly once 
the sale is complete or however you normally handle cases in 
which the owner is deceased. Id. 
 

  The information matched Red Rock’s ledgers indicating the July 2012 

assessment was not timely paid. See Exhibit 2.  The record indicates that Tobin was 

notified throughout the foreclosure process, and continued to attempt to short sale the 

Property throughout the foreclosure process. See Exhibits 12 -14.  Throughout those 

notifications and attempts to short sale, Tobin never communicated a belief to Red Rock 

that her payment in check 143 that accompanied the Tobin Letter was not timely 

applied.   
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The Notices indicate that the delinquency began on July 1, 2012.  For example, 

the second notice of default and election to sell correctly notes the start of the 

delinquency since July 1, 2012, stating: 

As of 07/01/2012 forward, all assessments, whether monthly or 
otherwise, late fees, interests, Association charges, legal fees and 
collection fees and costs, less any credits, have gone unpaid. 
 

Tobin argues that “[the] notice incorrectly states that no payments of any kind have 

been made since July 1, 2012.” Cross-Claim ¶ 28.  Tobin also repeats this argument for 

the Foreclosure Deed, arguing that the statement is indicating no payments since that 

date. Cross-Claim ¶ 37.  This argument is factually incorrect and a misreading of the 

above cited statement from the Notices.  The statement is indicating the start date of the 

delinquency and the fact that the delinquency has never been completely satisfied 

(meaning reached a zero balance).  This is true because of the inclusion of the 

language “less any credits.”  The statement is stating all the amounts that make up the 

delinquency less and credits has not been brought to a zero balance. 

 Tobin also argues that the July date is incorrect, because July assessments 

should have been paid and the account should have received a zero balance at that 

time. Cross-Claim ¶ 22.  However, this argument is based on the assumption that Tobin 

paid timely, which again is contradicted by the Tobin Letter. Exhibit 5. The Letter aligns 

with the Red Rock ledger to demonstrate the payment was not received until October.  

See Exhibit 2. Therefore, the statement in the notices that the delinquency beginning in 

July 2012 never reached a zero balance is accurate and confirmed by the ledgers. 

 Tobin also falsely claims that “[the] Notice of Sale incorrectly referenced the First 

Notice of Default, which had been cancelled.” Cross-Claim ¶ 33.  This is false.  The 

HOA, on March 12, 2013, through Red Rock, did record a notice of default and election 

to sell.   Exhibit 8.  Red Rock did have the first notice of default rescinded on or about 

April 3, 2013.  Exhibit 9.  However, Red Rock recorded, a second notice of default and 

election to sell on April 8, 2013.  Exhibit 10. attached hereto.  The Notice of Foreclosure 
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Sale recorded on February 12, 2014, references the second notice of default and 

election to sell that was recorded on April 8, 2013.  See Exhibit 11. 

 Therefore, the HOA through Red Rock did not wrongfully foreclose which is the 

underlining assertion of the Tobin claim.  The claim is ripe for summary judgment as 

Tobin will not be able to overcome the weight of her previous statement.  Tobin’s 

previous statement taken as true indicates there is no disputed material fact that the 

delinquency was properly accounted for and foreclosed on.  A party cannot defeat 

summary judgment by contradicting itself.  See Aldabe v. Adams, 81 Nev. 280, 284–85, 

402 P.2d 34, 36–37 (1965) (refusing to credit sworn statement made in opposition to 

summary judgment that was in direct conflict with an earlier statement of the same 

party).  Tobin or her agent were in communication with Red Rock throughout the 

foreclosure process and never raise the belief that the payment was applied incorrectly 

and the late fee waiver was approved anyway.  See Exhibits 12 – 14.  

 Accordingly, the HOA is entitled to Summary Judgment on the Quiet 

Title/Declaratory Relief claim. 

B. Alternatively, Even If the Court Cannot Decide Which Tobin to 
Believe at this Time, the HOA is Still Entitled to Summary Judgment 
Because the Claim in Equity Favors the HOA. 

 
The HOA argued above that the Tobin Cross-Claim contains false factual 

allegations that are easily contradicted by the Red Rock Foreclosure File3; and 

therefore, the Court can grant summary judgment against the argument that the 

payment was not timely applied. 

 Yet, additionally, Tobin’s claim is based on a false premise, that an accounting 

error would entitle the Trust to equitable relief, even though the Trust did not attempt to 

pay the total delinquency.   

Even assuming in the alternative that a payment was timely made and 

misapplied, equity would still weigh in favor of the HOA given the totality of the situation.  

                                                 
3 Key portions of the Foreclosure File are attached as various exhibits. 

AA3380



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

Page 13 of 20 

L
i
p

s
o

n
,
 
N

e
i
l
s
o

n
 
P

.
C

.
  

9
9
0
0

 C
o
v

in
g

to
n
 C

ro
ss

 D
ri

v
e
,
 
S
u

it
e
 
1
2

0
 

L
a
s
 
V

e
g
a
s
,
 
N

e
v
a
d

a
 
8
9

1
4
4
 

(
7

0
2

)
 
3

8
2

-
1

5
0

0
 
F
A

X
:
 
(
7

0
2

)
 
3

8
2

-
1

5
1
2

 
Tobin would not have been prejudiced by an error if one had occurred, as under the 

facts here Tobin never attempted to pay the delinquency even though it was 

outstanding for about two years, and the sale was postponed multiple times.  Tobin 

never addressed the timing of the payment with Red Rock. It is undisputed that years 

of assessments went unpaid after that check.  If Tobin had raised the issue at the time, 

Red Rock could have re-noticed the delinquency and restarted the process.   

For the following reasons even if the Court assumes in Tobin’s favor that the 

payment was timely made, Equity weighs in favor of the HOA given the other facts 

surrounding the sale. 

1. Review Under Shadow Wood Provides Tobin is Not Entitled to 
Equity and Summary Judgment Should be Granted in Favor of 
the HOA. 

 
“When sitting in equity, [], courts must consider the entirety of the circumstances 

that bear upon the equities.” Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. 

Op. 5, 366 P.3d 1105, 1114 (2016), referencing:  see e.g., In re Petition of Nelson, 495 

N.W.2d 200, 203 (Minn.1993).  Here, there is no factual universe where the Tobin Letter 

does not exist, and at best, Tobin is arguing that she is correct now and the letter was a 

mistake.  However, the record is clear that Tobin never took action to argue a payment 

was misapplied prior to the sale.  Tobin’s own actions must be considered by the Court. 

Against these inconsistencies, however, must be weighed NYCB's 
(in)actions. The NOS was recorded on January 27, 2012, and the sale did 
not occur until February 22, 2012. NYCB knew the sale had been 
scheduled and that it disputed the lien amount, yet it did not attend the 
sale, request arbitration to determine the amount owed, or seek to enjoin 
the sale pending judicial determination of the amount owed. The NOS 
included a warning as required by NRS 116.311635(3)(b): 

 
WARNING! A SALE OF YOUR PROPERTY IS IMMINENT! UNLESS YOU 
PAY THE AMOUNT SPECIFIED IN THIS NOTICE BEFORE THE SALE 
DATE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT IS IN 
DISPUTE. YOU MUST ACT BEFORE THE SALE DATE. 
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Shadow Wood HOA v. N.Y. Cmty. Bancorp., 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1114 

(2016).  Similar to NYCB in Shadow Wood, Tobin is arguing she disputed the lien 

amount.  Yet, similar to NYCB Tobin did not do any of things the Shadow Wood Court 

references such as attend the sale, request arbitration on the amount, or seek to enjoin 

the sale.  Without taking those actions and the more obvious actions of just 

communicating it to Red Rock, the court should not believe Tobin was prejudiced by an 

accounting error that was a small part in a total amount Tobin was not going to pay 

anyway.   

The interaction between Craig Leidy and Red Rock is telling.  Tobin contracted 

with Craig Leidy to help her short sale the Property.  Cross-Claim ¶ 32 and See Exhibit 

14 and Exhibit 15.   Craig Leidy requested the HOA waive thousands of dollars off the 

debt.  Exhibit 14.  If Tobin actually believed that payments were misapplied and it led to 

additional charges that discussion would have come up during the waiver of debt.  The 

HOA did communicate that it would waive some amounts but could not grant the waiver 

to the extent requested.  Exhibit 14.  Factually, all late fees and interest amounts were 

going to be waived if Tobin could accomplish the short sale of the Property.  Id.  

Communication between Nationstar and Craig Leidy appears to indicate the balance 

was too high for Nationstar to allow the short sale.  Id. However, it was not any late fees 

or interest that prevented the short sale.  Id. 

“[I]t is well established that due process is not offended by requiring a person 

with actual, timely knowledge of an event … to exercise due diligence and take 

necessary steps to preserve [his] rights.”  In re Medaglia, 52 F.3d at 455; see also SFR 

Investments Pool 1 v. U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 418 (2014).  

Here, if Tobin knew of an error, she failed to diligently act to correct the error.  There is 

nothing in Tobin’s Claim or actions that would lead to setting aside the sale in equity.  

/ / / 

/ / / 

/ / / 
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2. Tobin Is Estopped from Seeking Equitable Relief. 
 

“Equitable estoppel functions to prevent the assertion of legal rights that in equity 

and good conscience should not be available due to a party's conduct.” In re Harrison 

Living Tr., 121 Nev. 217, 223, 112 P.3d 1058, 1061–62 (2005). 

 
This court has previously established the four elements of equitable 
estoppel: (1) the party to be estopped must be apprised of the true facts; 
(2) he must intend that his conduct shall be acted upon, or must so act 
that the party asserting estoppel has the right to believe it was so 
intended; (3) the party asserting the estoppel must be ignorant of the true 
state of facts; (4) he must have relied to his detriment on the conduct of 
the party to be estopped. 

 

Id.  Here, with the Tobin Letter the Court should find that Tobin is now Estopped from 

arguing the payment was timely and misapplied.  Taking the factors out of order, to the 

second factor, Tobin must have intended the Letter be acted upon, as it makes specific 

requests. Exhibit 5. To the third factor, the HOA and Red Rock, clearly believed the 

payment was untimely, as indicated by their Ledgers.  Exhibit 2.  They could have filed 

a new delinquency if they believed there was an accounting error, and it does not make 

any sense for them to proceed with the accounting error if it only led to additional late 

fees that the HOA was willing to waive anyway. Exhibit 14.   To the fourth factor, Red 

Rock’s file contained the Tobin Letter.  Exhibit 5.  The Red Rock file also included a 

Progress Report that establishes on October 8, 2012 they received the 

“correspondence via mail.” Exhibit 19 attached hereto.  The Progress Report indicates 

Red Rock processed the payment on October 18, 2012.  Id.  Red Rock relied on the 

letter to process the payment included with it, and nothing in the letter dated October 3, 

2012 made Red Rock believe the payment should not be applied in October.  To the 

first factor, if Tobin never knew of an accounting error before the sale, she was never 

harmed because she never intended or attempted to pay the delinquency.  The only 
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way Tobin could have been harmed is if she was aware of the error, and attempted to 

correct it during the sale and was unable to.  The facts do not demonstrate this, and it is 

more likely the payment was untimely. However as this is the only way Tobin might be 

entitled to equity, with knowledge that the payment was misapplied; the Court should 

assume for the first factor that Tobin was apprised of the true facts.   

 Therefore, considering the factors together the Court should conclude that Tobin 

was aware or became aware of a mistake in the letter, that she intended Red Rock to 

rely on the letter, that Red Rock was not aware that the payment should not be applied 

in October, and Red Rock did rely on the letter to apply the payment in October.  

Therefore, the Court should conclude with the Tobin Letter that Tobin is now estopped 

from arguing the payment was timely. 

3. Tobin’s Claim in Equity is Barred by the Doctrine of Unclean 
Hands. 

“It is a well-known maxim that a person who comes into an equity court must 

come with clean hands.” Income Inv'rs v. Shelton, 3 Wash. 2d 599, 602, 101 P.2d 973, 

974 (1940).  “The doctrine bars relief to a party who has engaged in improper conduct in 

the matter in which that party is seeking relief.  As such, the alleged inequitable conduct 

relied upon must be connected with the matter in litigation . . .”  Truck Ins. Exch. v. 

Palmer J. Swanson, Inc., 124 Nev. 629, 637–38, 189 P.3d 656, 662 (2008). 

Here, Tobin is asking to set aside a foreclosure on delinquency that totaled 

thousands of dollars because she argues if a payment was applied differently there 

would be less late fee charges or the delinquency start date may be different.  There is 

also the Tobin Letter where she agrees she “failed to mail the check in a timely fashion.” 

Exhibit 5.  If the Tobin Letter was a mistake, there should be an additional 

communication by Tobin that states such.  Without a subsequent communication after 

the Tobin Letter, Tobin was complicit in creating the issue she now alleges, as it was a 

correctable issue for which Red Rock could have released and recorded new 
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documents. It is undisputed that subsequent assessments went unpaid.  Tobin received 

the notices that stated the delinquency began in July of 2012.  See Exhibit 12.  If it was 

a mistake, Tobin allowed Red Rock to believe it, and Tobin’s inequitable conduct is 

directly related to the allegations now.  

In determining whether a party's connection with an action is sufficiently 
offensive to bar equitable relief, two factors must be considered: (1) the 
egregiousness of the misconduct at issue, and (2) the seriousness of the 
harm caused by the misconduct.7 Only when these factors weigh against 
granting the requested equitable relief will the unclean hands doctrine bar 
that remedy.8 The district court has broad discretion in applying these 
factors, and we will not overturn the district court's determination unless it 
is unsupported by substantial evidence. 

Las Vegas Fetish & Fantasy Halloween Ball, Inc. v. Ahern Rentals, Inc., 124 Nev. 272, 

276, 182 P.3d 764, 767 (2008).  To the First Factor of the egregiousness of the 

misconduct, the misconduct is not just the Tobin Letter that makes Red Rock believe 

the check was not mailed in a timely fashion, but the inaction to correct the alleged 

mistake later.  The HOA essentially agreed to waive the late fees and interest to help 

accomplish a short sale.  For Tobin she was no longer prejudiced if the late fees were 

actually inaccurate, they were not going to prevent her short sale.  The only reason not 

to communicate the issue and correct her prior letter, would be to create an issue to 

challenge the foreclosure later.  The Court should find Tobin’s action or inaction 

sufficiently egregious if she believed there was an error and did not communicate it.  To 

the Second Factor of the seriousness of the harm, the court should find that creating a 

cloud on title to property is sufficiently serious harm. 

The Nevada Supreme Court in Las Vegas Fetish & Fantasy Halloween Ball, Inc. 

v. Ahern Rentals, Inc. cited to Income Inv'rs v. Shelton, 3 Wash. 2d 599, 602, 101 P.2d 

973, 974–75 (1940), for its position on denying equity to a party with unclean hands.  

The Income Inv’rs Court stated: 

/ / / 

/ / / 
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Equity will not interfere on behalf of a party whose conduct in connection 
with the subject-matter or transaction in litigation has been 
unconscientious, unjust, or marked by the want of good faith, and will not 
afford him any remedy. 1 Pomeroy's Equity Jurisprudence (4th ed.) 739, § 
398; Dale v. Jennings, 90 Fla. 234, 107 So. 175; Bearman v. Dux Oil & 
Gas Co., 64 Okl. 147, 166 P. 199; Deweese v. Reinhard, 165 U.S. 386, 17 
S.Ct. 340, 41 L.Ed. 757. Other authorities might be cited, but the rule 
appears to be universal. 
 
If the parties were guilty of the conduct which the trial court found that they 
were, the appellant comes squarely within the rule that equity will deny it 
relief, because coming into a court of equity and asking relief after wilfully 
concealing, withholding, and falsifying books and records, is certainly not 
coming in with clean hands. 
 

Income Inv'rs v. Shelton, at 974–75.  The case demonstrates that concealing, or 

withholding an issue can be unclean hands.  Again, if the issue was raised it could have 

been corrected.  Based on the foregoing the Court should find Tobin’s claim is barred by 

doctrine of unclean hands. 

 Again, these arguments are lodged in the alternative. The Court should grant 

Summary Judgment that the payment was untimely as it is the logical conclusion give 

the facts.  However, even assuming it was timely, there is no path to equity for Tobin 

given the Tobin Letter and no subsequent communication that the letter was a mistake, 

as these options range from Tobin being indifferent to correcting the issue to misleading 

Red Rock. 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 

/ / / 
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V. CONCLUSION  
 

Based on the foregoing arguments, the HOA respectfully requests that its Motion 

for Summary Judgment be granted.   

Dated this 5th day of February, 2019.  

LIPSON NEILSON P.C. 

/S/ DAVID T. OCHOA 

      BY: ___________________________________________ 
KALEB ANDERSON, ESQ. (NV Bar No. 7582) 
DAVID T. OCHOA, ESQ. (NV Bar No. 10414) 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
Attorneys for Defendant SUN CITY ANTHEM 
COMMUNITY ASSOCIATION 
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CERTIFICATE OF SERVICE 

 I hereby certify that on the _5th day of February, 2019, service of the foregoing 

CROSS-DEFENDANT SUN CITY ANTHEM COMMUNITY ASSOCIATION’S MOTION 

FOR SUMMARY JUDGMENT was made by electronic submission and filing of the 

foregoing with the Clerk of the Court by using the ECF system which served the 

following parties electronically: 

Darren T, Brenner, Esq.  
Vatana Lay, Esq. 
AKERMAN LLP 
1635 Village Center Circle Ste. 200 
Las Vegas, NV  89134 
Darren,brenner@akerman.com 
Vatana.lay@akerman.com 
 
Attorneys for Defendants  

David R. Koch 
Steven B. Scow 
KOCH & SCOW LLC 
11500 S. Eastern Ave. Suite 210 
Henderson, NV 89052 
dkoch@kochscow.com 
sscow@kochscow.com 
 
Attorneys for Cross-Defendant Red Rock 
Financial Services, LLC 

Joseph Y. Hong, Esq.  
HONG & HONG 
10781 W. Twain Avenue  
Las Vegas, NV 89135 
 
 
Attorneys for Plaintiff  

Joe Coppedge, Esq. 
Michael R. Mushkin & Associates, P.C. 
4475 S. Pecos Road 
Las Vegas, NV 89121 
 
Attorney for Nona Tobin an individual and 
Trustee of the Gordon B. Hansen Trust, 
dated 8/22/25 

 
 

 
 
/s/ Ashley Scott-Johnson 
    __                        __    

     An Employee of LIPSON NEILSON, P.C. 
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Case Number: A-15-720032-C

Electronically Filed
3/5/2019 3:31 PM
Steven D. Grierson
CLERK OF THE COURT
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