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Nevada Bar No. 8409 
Jsc(d)cogburniaw.com  \-4 	• 
RYAN H. DEVINE, ESQ. 
Nevada Bar No. 12953 
rdevine@cogburniaw.com  
2879 St.. Rose Parkway, Suite 200 
Las Vegas, Nevada 89052 
Tel: (702) 384-3616 
Fax: (702) 943-1936 
Attorneys for Plaintiff 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly situated, 

Plaintiff. 

VS. 

MEDIERA CANYON COMMUNITY 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES I through X, inclusive; ROE 
CORPORATIONS, I through X, inclusive, 

Defendant. 

COMPLAINT 

Plaintiff, Melissa Lieberman, by and through her counsel of record Cogburn Law Offices, 

hereby files her Complaint against Mediera. Canyon Community Association ("Mediera7');  a 

Nevada corporation, Nevada Association Services, Inc. (individually as "NAS"), a Nevada 

corporation, Bank of America, N.A. (individually as "BofA"), a national association as successor 

in interest to Resurgent Mortgage Servicing (individually as "Resurgent') (collectively as 

"Defendants"), a national corporation, and Underwood Partners, LLC (individually as 

"Underwood"), an unknown business entity, and •allege as follows: 

Case No: A — 1 3 — 6 8 5 2 0 3 — C 

Dept. No.: 	XXXII 

COMPLAINT 
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THE PARTIES, URISD1CTIONt  & VENUE 

1. Plaintiff was, at all relevant times, a resident of Clark County, Nevada. 

2. M.ed.iera was, at all relevant times, a. Nevada homeowners association conducting 

business in Clark County, Nevada. 

3. NAS was, at all relevant times, a Nevada corporation conducting business in 

Clark County, Nevada. 

4. BacA was, at all relevant times, a national association conducting business in 

Clark County, Nevada. Plaintiff is informed and believes that this Defendant is an indispensable 

party and therefore sues this party as a nominal defendant. 

5. Resurgent Capital Services was, at all relevant times, a national corporation 

conducting business in Clark County, Nevada. Plaintiff is informed and believes that this 

Defendant is an indispensable party and therefore sues this party as a nominal defendant. 

6. Underwood Partners, LLC was, at all relevant times, an unknown entity 

conducting business in Clark County, Nevada. 

7. pcbE Defendants I through X, inclusive, and ROE Corporations 1 through X, 

inclusive, are persons, corporations or business entities who are or which may also be 

responsible for or who directed or assisted in the wrongful actions of the named Defendants. 

The true identities of the DOE. and ROE defendants are unknown to Plaintiff at this time. 

• 

 

Plaintiff therefore alleges that DOE and ROE defendants may be responsible in part for damages 

suffered by Plaintiff as a result. of their own wrongful actions andfor those of their agents and/or 

employees. Plaintiff will seek leave to amend this Complaint as soon as the true identities of the 

DOE and ROE defendants are revealed. 

8. The Court has jurisdiction over the instant dispute and venue is proper as well as a 

result of Defendants' acts and/or omissions occurred in Clark County, Nevada. 

GENERAL ALLEGATIONS  

9: 	Plaintiff's home is located at 2184 Pont National Dr., Henderson, Clark County, 

NV 89044: APN No. 190-20-311-033 ("subject property"). 
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10. Plaintiff had a mortgage for the subject property serviced by BofA. 

11. BofA has recently sold the servicing rights of the loan to Resurgent. 

12. Plaintiff was making payments pursuant to the terms and conditions of her 

mortgage, but due to financial burdens, she sought .to modify her mortgage pursuant to the 

Making Homes Affordable ("MHA") Guidelines and Directives. 

13. On March 28, 2013, Plaintiff became aware of the Foreclosure Sale set for April 

26; 2013 citing an $85505.07 unpaid balance for HOA fees. 

14. In response, Plaintiff paid $250.00 to NAS in order to set up a payment plan for 

the unpaid balance, 

15. NAS never provided to Plaintiff or her representatives a payment plan in response 

to her $250.00 as promised. 

16. On June 7, 2013, NAS foreclosed on the subject property, selling the property to 

Underwood. 

17. Defendants, specifically NAS, did not record the Notice of Sale with the Clark 

County Recorder's Office before the foreclosure sale of the subject property. 

18. Underwood was not a bona fide purchaser because it was on notice by the faat the 

Notice of Sale was not recorded with the Clark County Recorder's Office before the sale. 

19. On July 3, 2013, a new Deed of Trust indicating a new owner was recorded on the 

subject property with the Clark County Recorder's Office. 

20. As a direct consequence of Defendants' acts and/or omissions, Plaintiff suffered 

the loss of legal title to the subject property. 

21. As a direct consequence of Defendants' acts and/or omissions, Plaintiff has been  

forced. to incur the services of an attorney and is entitled to attorneys' fees and, costs. 

FIRST CLAIM FOR RELIEF 
(Violation of N.R.S. 107.080 et seq. Wrongful Foreclosure against M.ediera and NAS) 

22. Plaintiff repeats and realleges the allegations the above allegations as if fully set 

forth herein. 

23. Defendants are subject to N.R.S. 107.080 cE seq. regarding 
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foreclosure sales, 

	

24. 	Defendants failed to comply with N.R.S. 107,080 et seq. as a result of the acts 

and/bat-omissions set forth herein. 

4 1 	25. 	Defendants failed to record a Notice of Sale with the Clark County Recorder's 

5 Office. 

  

C.1 
50.1 

	

6. 	26. 	Defendants, therefore, are in violation of N.R.S. 107.080 el seq. 

27. As a direct and proximate result of Defendants act and/or omissions, Plaintiff has. 

sustained r  damages. 

28. Further, as a direct and proximate result of Defendants act and/or omissions, 

	

10 	-Plaintiff has been forced to retain the services of counsel. 

	

11 	 SECOND CLAIM FOR RELIEF 

	

12 	
(Quiet Title against All Defendants) 

	

13 	29. 	Plaintiff reincorporates by reference and realleges each and every allegation set 

	

14 	forth above as if set forth fully herein. 

	

15 	30. 	Plaintiff was had a valid mortgage with their lender, WA_ 

16 

	

31. 	Defendants failed to properly foreclose on the subject property under NRS 107, et 

17 
seq. 

18 

	

19 	
32. 	Defendants' wrongful foreclosure constitutes a cloud upon the title of the subject 

	

20 	
property and is void. 

	

21 	33. 	Defendants had no reasonable basis to cloud the title of the Property. 

	

22 	34. 	The titl.e of the property should be quieted in the name of the plaintiff.. 

	

23 	35. 	Plaintiff has been forced to, retain the services of an attorney to prosecute this 

24 
matter and is. entitled to recover reasonable costs and attorneys' fees incurred herein as damages. 

25 
/ 

26 
.111 

27 

n 
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THIRD CLAIM FOR RELIEF,'  
(Breach of Contract against Mediera and NAS) 

36. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

37. A valid and existing contract exists between Plaintiff and Defendants regarding 

the subject property pursuant to the covenants, conditions, and restrictions. 

-38. 	Plaintiff performed all duties owed pursuant to the existing contract with 

'Defendants or was excused from perfomance of her duties owed, 

39. Defendants breached the contract based upon their acts and/or omissions set forth 

herein. 

40. As a direct and proximate cause of Defendants' acts and/or omissions, Plaintiff 

has sustained damages. 

41. Further, as a direct and proximate cause of Defendants' acts and/or omissions 

Plaintiff has been forced to retain the services of counsel to represent her in this dispute, 

FOURTH CLAIM FOR RELIEF  
(Breach of the Implied Covenant of Good Faith and Fair Dealing against: riledierat .and 

NAS; Contractual) 

42. Plaintiff repeats and realleges the allegations above as if fully set forth herein, 

43. Plaintiff and Defendants are parties to an existing contract pursuant to the 

covenants, conditions, and restrictions. 

44. Defendants owed a duty of good faith to Plaintiff to perform their obligations 

owed to her pursuant to existing contract in a manner that would not frustrate the purpose of the

contract or undermine her rights in any way pursuant to the contract. 

45 	Defendants breached this duty by engaging in their acts and/or omissions as set 

forth herein. 

46. As a direct and proximate cause of Defendants' acts and/or omissions, Plaintiff 

has sustained damages. 

47. Further, as a direct and proximate cause of Defendants' acts and/or omissions, 

Plaintiff has been forced to retain the services of counsel to represent her in this dispute. 

/ 
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FIFTH CLAIM FOR RELIEF 
(Violation of NRS 598 et seq. Deceptive or Unfair Trade Practices against Underwood) 

48. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

49. NRS 598.092(8) provides that a person engages in a deceptive trade practice 

when in the course of their business or occupation they knowingly misrepresent the legal rights, 

obligations or remedies of a party to a transaction. 

50. NRS 598.0923(I) provides that a person engages in a deceptive trade practice 

when in the course of their business or occupation they knowingly conduct the business or 

occupation without all required state, county or city licenses. 

51. Plaintiff is clearly not a tenant, and therefore, Defendant did not have a legal right 

to serve a 5-day notice to pay or quit on the Plaintiff. 

52. Defendant, in connection with the servicing of the 5-day notice to pay or quit, 

failed to disclose material facts to Plaintiff in violation of NRS 598 et seq. 

53. Defendant, in connection with the servicing of the 5-day notice to pay or quit, 

made misrepresentations of material fact to Plaintiff in violation of NRS 598 et seq. 

54. As a direct and proximate result of Defendant's actions, Plaintiff has suffered 

significant loss and damages, including injury to reputation, humiliation, embarrassment, mental 

suffering and inconvenience. 

SIXTH CLAIM FOR RELIEF  
(Abtise of Process against Underwood) 

55. Plaintiff repeats and realleges the allegations above as if fully set forth herein. 

56. Plaintiff is informed and believes and on that basis thereupon alleges that 

Defendant had an ulterior purpose by serving the Plaintiff with a 5-day notice to pay or quit, 

other than resolving a legal dispute by filing a complaint for unlawful detainer. 

57. Plaintiff is clearly not a tenant, and therefore, Defendant had no grounds to serve 

a 5-day notice to pay or quit. 

58. Plaintiff is informed and believes, and on the basis thereupon alleges that 

Defendant took one or more willful acts in the serving of the 5-day notice to pay or quit that was 

not proper in the regular conduct of the proceeding. 
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59. 	As a direct, foreseeable and proximate result, Plaintiff has suffered significant 

loss and damages, including injury to reputation, humiliation, embarrassment, mental.  suffering 

and inconvenience. 

WHEREFORE, Plaintiff' prays for relief and judgment as follows: 

1. Quiet title to the subject property; 

2. Punitive damages; 

3. An award of reasonable attorneys' fees and costs; and 

4. Any other relief the Court deems just and appropriate. 

DATED this (to_ day of June, 2013. 

COGBURN LAW OFFICES 

By 	,Kte7e-4-j— 
Jan 	Cogbum, Esq. 
Nevada State Bar No. 8409 
Ryan H. Devine, Esq. 
Nevada State Bar No. 12953 
2879 St. Rose Pkwy. Suite 200 
Las Vegas, Nevada 89052 
Attorneys for Plaintiff 
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NVDP 

COGBURN LAW OFFICES 

Jamie S. Cogburn, Esq. 

Nevada Bar No. 8409 

jsc@cogburnlaw.com 

2580 St. Rose Parkway, Suite 330 

Henderson, Nevada 89074 

Telephone: (702) 748-7777 

Facsimile: (702) 966-3880 

Attorneys for Plaintiff 

 

 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

MELISSA LIEBERMAN, an individual, on 

behalf of itself and all others similarly 

situated, 

 

    Plaintiff, 

 

 vs. 

 

MADEIRA CANYON HOMEOWNERS’ 

ASSOCIATION, a Nevada homeowners 

association; NEVADA ASSOCIATION 

SERVICES, INC., a Nevada corporation; 

BANK OF AMERICA, N.A., a federal 

savings bank; RESURGENT CAPITAL 

SERVICES, LP, a national corporation; 

UNDERWOOD PARTNERS, LLC, an 

unknown business entity, et al., 

 

    Defendants. 

 

 

Case No.: A-13-685203-C 

Dept. No.: XXXII 

 

Consolidated with A-13-690944 

 

 

NOTICE OF VOLUNTARY DISMISSAL 

OF PLAINTIFF’S CLAIMS AGAINST 

DEFENDANT RESURGENT CAPITAL 

SERVICES, LP, ONLY, WITHOUT 

PREJUDICE 

 

Pursuant to NRCP 41(a)(1), Plaintiff Melissa Lieberman voluntarily dismisses her claims 

against Defendant RESURGENT CAPITAL SERVICES, LP, without prejudice.  This defendant 

has not filed an answer, motion for summary judgment, or otherwise appeared in this case.  Each 

party shall bear their own attorneys’ fees and litigation costs.   

… 

… 

… 

Case Number: A-13-685203-C

Electronically Filed
11/21/2018 2:29 PM
Steven D. Grierson
CLERK OF THE COURT
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… 

This matter is presently set for trial on January 7, 2019. 

Dated this 21st day of November, 2018. 

COGBURN LAW OFFICES 

By: /s/ Jamie S. Cogburn  

Jamie S. Cogburn, Esq. 

Nevada Bar No. 8409 

2580 St. Rose Parkway, Suite 330 

Henderson, Nevada 89074 

Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing NOTICE OF VOLUNTARY DISMISSAL OF 

PLAINTIFF’S CLAIMS AGAINST DEFENDANT RESURGENT CAPITAL SERVICES, 

LP, ONLY, WITHOUT PREJUDICE was submitted electronically for filing and/or service with 

the Eighth Judicial District Court on the 21st day of November, 2018. 

I further certify that I served a true and correct copy of the foregoing document as follows: 

 Pursuant to NEFCR 9 & EDCR 8.05(a), electronic service of the foregoing 

document shall be made in accordance with the E-Service List as follows: 

Law Offices of Richard Vilkin, P.C. 

Richard J. Vilkin 

1286 Crimson Sage Avenue 

Henderson, NV  89012 

Attorneys for Nevada Association Services and Madeira Canyon  

Homeowners Association 

 

The Wright Law Group 

John Henry Wright 

2340 Paseo Del Prado, Suite D-305 

Las Vegas, NV  89102 

Attorneys for Underwood Partners, LLC 

 
Akerman LLP 
Ariel E. Stern 

1160 Town Center Drive, Suite 330 
Las Vegas, NV  89144 

Attorneys for Bank of America, N.A. 
 
 

Gordon & Rees, LLP 
Joseph P. Hardy 

3770 Howard Hughes Parkway, Suite 100 
Las Vegas, NV  89169 

Attorneys for Madeira Canyon Homeowners Association 
 
 

  

 /s/ Amy Quach  

An employee of Cogburn Law Offices 
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DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: natalie.winslow@akerman.com 

Attorneys for Bank of America, N.A. and The Bank of 
New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Consolidated with:  A-13-690944-C 
Dept. No.:   XXXII 

CROSS-CLAIM AGAINST NV EAGLES, 
LLC 

The Bank of New York Mellon FKA The Bank of New York, as Trustee for the 

Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage Pass-Through 

Certificates, Series 2006-J8 (BoNYM), by and through its attorneys at AKERMAN LLP, asserts the 

following cross-claim against NV Eagles, LLC.  

… 

… 

Case Number: A-13-685203-C

Electronically Filed
7/12/2019 2:54 PM
Steven D. Grierson
CLERK OF THE COURT
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JURISDICTION AND VENUE 

1. The Bank of New York Mellon is a national banking association authorized to conduct 

business in Clark County, Nevada.  The Bank of New York Mellon serves as Trustee for the 

Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage Pass-Through 

Certificates, Series 2006-J8. 

2. NV Eagles is a Nevada limited liability company. 

3. This action concerns real property located at 2184 Pont National Drive, Henderson, 

Nevada 89044, APN 190-20-311-033 (the property).  The property is located in Clark County, 

Nevada, and therefore both venue and jurisdiction are appropriate with this court. 

FACTS 

4. Under Nevada law, homeowners associations have the right to charge property owners 

residing within the community assessments to cover the homeowners association's expenses for 

maintaining or improving the community. 

5. When these assessments are not paid, the homeowners association may both impose 

and foreclose on a lien. 

6. A homeowners association may impose a lien for "any penalties, fees, charges, late 

charges, fines and interest charged" under NRS 116.3102(1)(j)-(n).  NRS 116.3116(1).1

7. NRS 116.3116 makes a homeowners association's lien for assessments junior to a first 

deed of trust beneficiary's secured interest in the property, with one limited exception: the lien is senior 

to the first deed of trust "to the extent of any charges incurred by the association on a unit pursuant to 

NRS 116.310312 and to the extent of the assessments for common expenses based on the periodic 

budget adopted by the association pursuant to NRS 116.3115 which would have become due in the 

absence of acceleration during the 9 months immediately preceding institution of an action to enforce 

the lien[.]"  NRS 116.3116(2)(c). 

8. According to the Nevada Supreme Court's decision in SFR Investments Pool 1, LLC v. 

Bank of America, N.A., 130 Nev. 742, 334 P.3d 408 (2014), if a homeowners association properly 

1 NRS 116, et seq. was amended in 2015.  The foreclosure sale at issue here occurred before that 
amendment, and all citations to NRS 116 refer to the pre-amendment version of NRS 116.  
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forecloses on the superpriority portion of its lien, it can extinguish a first deed of trust.  However, the 

foreclosure of Madeira Canyon Homeowners Association's (the HOA) lien in this case did not 

extinguish BoNYM's senior deed of trust because the HOA did not foreclose on the superpriority 

portion of its lien, and if it did, the foreclosure was unfair and oppressive. 

The Deed of Trust 

9. On or about November 20, 2006, Melissa Lieberman (borrower) executed a 

$511,576.00 promissory note (Note) in favor of Pulte Mortgage, LLC, which was secured by a deed 

of trust (Deed of Trust) recorded in the Clark County Recorder's Office as Instrument Number 

20061127-0002922. 

10. On or about September 14, 2011, the Deed of Trust was assigned to BoNYM via an 

Assignment of Deed of Trust recorded in the Clark County Recorder's Office as Instrument Number 

20110919-0000030. 

11. The borrower defaulted under the terms of the Note and Deed of Trust.  

12. The Deed of Trust provides that, if the borrower defaults in paying the Note, or fails to 

perform any agreement in the Note or Deed of Trust, the beneficiary may, upon notice to the borrower, 

declare the amounts owed under the Note immediately due and payable. 

13. Following the borrower's default, the borrower was provided with notice of the intent 

to accelerate the amounts owed under the Note.  

14. Although BoNYM, through its agents, has demanded that the borrower pay the 

amounts due under the Note, she has failed and refused to do so, and continues to fail and refuse to do 

so. 

The HOA's Foreclosure 

15. The property is governed by the HOA's Declaration of Covenants, Conditions, and 

Restrictions (CC&Rs), which were recorded in the Clark County Recorder's Office as Instrument 

Number 20050524-0002414. 

16. After the borrower defaulted on her obligations to the HOA, the HOA retained Nevada 

Association Services, Inc. (NAS) to collect the delinquency.  The HOA's contract with NAS stated: 
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"NAS is given full power and authority to act on behalf of and in the name of the [HOA] to do all 

things which NAS deems appropriate to effect the collection of the delinquency." 

17. On October 27, 2010, NAS recorded a Notice of Delinquent Assessment Lien (Lien) 

in the Clark County Recorder's Office as Instrument Number 20101027-0002037.  The Lien stated the 

amount due to the HOA was $2,254.73, which included assessments, dues, interest, and fees.  It did 

not identify the superpriority amount or describe the "deficiency in payment" as required by NRS 

116.31162(1)(b)(1). 

18. On December 21, 2010, NAS recorded a Notice of Default and Election to Sell Under 

Homeowners Association Lien in the Clark County Recorder's Office as Instrument Number 

20101221-0000548.  The Notice stated the amount due to the HOA was $3,112.73, which included 

assessments, dues, interest, and fees.  It did not identify the superpriority amount or describe the 

"deficiency in payment" as required by NRS 116.31162(1)(b)(1). 

19. After it received the Notice of Default, Bank of America, N.A. (BANA) – who serviced 

the loan secured by the Deed of Trust at the time – retained Miles, Bauer, Bergstrom & Winters, LLP 

(Miles Bauer) to satisfy the superpriority portion of the Lien to protect the Deed of Trust.  

20. On or about February 22, 2011, Miles Bauer sent a letter to NAS, requesting the 

superpriority amount of the HOA's Lien and offering to pay that amount once the amount was 

provided. 

21. On or about March 12, 2011, NAS sent Miles Bauer a payoff ledger showing the total 

amount the borrower owed the HOA broken down by categories, including amounts due for "monthly 

assessments."  The ledger did not show the HOA had incurred any maintenance or nuisance-abatement 

charges. 

22. On or about April 1, 2011, Miles Bauer sent a $486.00 check to NAS, enclosed by a 

letter explaining the check was intended to satisfy the beneficiary of the Deed of Trust's "obligations 

to the HOA as a holder of the first deed of trust against a property." 

23. Following its standard protocol, NAS rejected the $486.00 check by simply ignoring it.   

24. While NAS did not explain to Miles Bauer the specific reason it rejected this particular 

check, NAS rejected all Miles Bauer's superpriority checks because they did not include all of NAS's 
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collection costs.  NAS incorrectly believed its collection costs were secured by the superpriority 

portion of its association-client's liens.  

25. Further, NAS did not believe the foreclosure of an association's lien could extinguish a 

senior deed of trust because it did not believe the superpriority portion existed until the senior deed of 

trust encumbering the same property was foreclosed.  In fact, it had taken that position in litigation 

against BANA, where BANA sought a declaration confirming its right to satisfy the superpriority 

portion of an association's lien before that lien was foreclosed.  NAS asserted BANA had no right 

to do so.  

26. After NAS rejected Miles Bauer's tender, it proceeded with the foreclosure of the 

HOA's Lien.  On April 1, 2013, NAS recorded a Notice of Foreclosure Sale in the Clark County 

Recorder's Office as Instrument Number 20130401-0000723, which set the sale for April 26, 2013. 

27. No sale occurred on that date. 

28. On June 7, 2013, NAS foreclosed on the HOA's Lien, selling the property to 

Underwood Partners, LLC for $30,000.00, as reflected in the Foreclosure Deed recorded in the Clark 

County Recorder's Office as Instrument Number 20130703-0002523. 

29. On information and belief, the fair market value of free and clear title to the property 

at the time of the sale was $430,000.00. 

30. The proceeds from the foreclosure sale satisfied the borrower's entire delinquency to 

the HOA and all of NAS's collection costs.  BoNYM received nothing.   

31. On September 18, 2013, Underwood conveyed its interest in the property to NV Eagles 

via a Grant, Bargain, and Sale Deed recorded in the Clark County Recorder's Office as Instrument 

Number 20131018-0001137. 

32. The HOA's foreclosure sale did not extinguish the Deed of Trust because Miles Bauer's 

tender cured the default as to the superpriority portion of the HOA's Lien before the sale. 

33. Even if Miles Bauer's tender did not accurately calculate the entire superpriority 

amount, the tender was still valid because any miscalculation was caused by NAS's refusal to identify 

or accurately define the superpriority amount. 

… 
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34. Even if Miles Bauer's tender did not accurately calculate the entire superpriority 

amount, the tender was still valid because NAS would not accept any payment that did not include all 

its collection costs in satisfaction of the superpriority portion of the HOA's Lien. 

35. The HOA's foreclosure sale did not extinguish the Deed of Trust because the HOA and 

NAS elected to foreclose on only the subpriority portion of the HOA's Lien.  

36. The HOA's sale of the property for less than 7% of the property's fair market value is 

grossly inadequate to the extent the HOA foreclosed on the superpriority portion of its Lien. 

37. To the extent the HOA's foreclosure sale is construed as a superpriority foreclosure, the 

sale was unfair and oppressive because the HOA and NAS did not conduct the sale in such a way to 

attract proper prospective purchasers, thus leading, in part, to the grossly inadequate sales price.  

38. The HOA's foreclosure sale was unfair and oppressive because NAS represented to 

BANA, in litigation that is a matter of public record, that the foreclosure of an association's lien could 

not extinguish a senior deed of trust.  

39. The HOA's foreclosure sale was unfair and oppressive because, in calculating the 

superpriority amount allegedly owed and rejecting Miles Bauer's tender as insufficient, NAS included 

amounts in the supposed superpriority portion of the HOA's Lien – including fines, interest, late fees, 

and collection costs – that were not entitled to superpriority under NRS 116.3116.  NAS also 

improperly rejected the Miles Bauer tender. 

FIRST CAUSE OF ACTION 

(Quiet Title / Declaratory Relief against NV Eagles) 

40. BoNYM repeats and re-alleges the preceding paragraphs as though fully set forth 

herein and incorporates the same by reference.  

41. Under NRS 30.010 et seq. and NRS 40.010, this Court has the power and authority to 

declare BoNYM's rights and interests in the property and to resolve NV Eagles' adverse claim in the 

property.  

42. Upon information and belief, NV Eagles claims an interest in the property adverse to 

BoNYM, in that NV Eagles claims the HOA's foreclosure sale extinguished the Deed of Trust.  A 

judicial determination is necessary to ascertain the rights, obligations, and duties of the various parties. 
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43. The foreclosure sale did not extinguish the Deed of Trust because Miles Bauer's tender 

cured the default as to the superpriority portion of the HOA's Lien before the sale.  Consequently, 

NAS foreclosed on only the remaining subpriority portion of the Lien and conveyed title that remained 

encumbered by the Deed of Trust.  

44. The foreclosure sale did not extinguish the Deed of Trust because the HOA and NAS 

elected to foreclose on only the subpriority portion of the HOA's Lien. 

45. The HOA's foreclosure sale did not extinguish the Deed of Trust because the recorded 

notices, even if they were in fact provided, failed to describe the lien in sufficient detail as required by 

Nevada law, including, without limitation: whether the deficiency included a superpriority component, 

the amount of the superpriority component, how the superpriority component was calculated, when 

payment on the superpriority component was required, where payment was to be made, or the 

consequences for failure to pay the superpriority amount. 

46. The foreclosure sale did not extinguish the Deed of Trust because the sale was unfair 

and oppressive in several respects, including, without limitation: the lack of sufficient notice, NAS's 

failure to accept Miles Bauer's tender, the sale of the property for a fraction of the property's fair market 

value, and the failure to promote an equitable sales price by attracting proper prospective purchasers.  

The foreclosure sale was designed and intended solely to result in a maximum profit for the HOA and 

NAS.  

47. Based on the adverse claims asserted by the parties, a judicial determination is 

necessary to ascertain the rights, obligations, and duties of the various parties.  

48. BoNYM is entitled to a declaration that the HOA's foreclosure sale did not extinguish 

the senior Deed of Trust, and thus the Deed of Trust encumbers NV Eagles' title to the property.  

49. BoNYM was required to retain an attorney to prosecute this action, and is therefore 

entitled to collect its reasonable attorneys' fees and costs.  

PRAYER FOR RELIEF

WHEREFORE, BoNYM prays for the following: 

1. A declaration establishing the Deed of Trust is the senior lien encumbering 

the property; 
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2. A declaration establishing the Deed of Trust is senior and superior to any right, title, 

interest, lien, equity, or estate of NV Eagles; 

3. A declaration establishing that the superpriority portion of the HOA's Lien was satisfied 

by Miles Bauer's tender; 

4. Reasonable attorneys' fees as special damages and the costs of the suit; and  

5. For such other and further relief the Court deems proper. 

Dated this 12th day of July, 2019. 

AKERMAN LLP

/s/ Natalie L. Winslow  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134  

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 12th day of July, 2019, I caused to be served a true and 

correct copy of the foregoing CROSS-CLAIM AGAINST NV EAGLES, LLC, in the following 

manner: 

 (ELECTRONIC SERVICE)  Pursuant to Administrative Order 14-2, the above-

referenced document was electronically filed on the date hereof and served through the Notice of 

Electronic Filing automatically generated by the Court's facilities to those parties listed on the Court's 

Master Service List as follows: 

Gordon & Rees, LLP  

Gayle Angulo  gangulo@gordonrees.com  
Marie Ogella  mogella@gordonrees.com  
Robert Larsen   rlarsen@gordonrees.com  

Cogburn Law Offices  
Jamie Cogburn jsc@cogburnlaw.com  
Lo Mercado   lmercado@cogburnlaw.com  
Wiznet Filing   wiznet@cogburnlaw.com  
Katie Johnson  kjj@cogburncares.com 

Hong & Hong, APLC  
Debbie Batesel dbhonglaw@hotmail.com  
Joseph Y. Hong, Esq yosuphonglaw@gmail.com  

  (UNITED STATES MAIL)  By depositing a copy of the above-referenced document 

for mailing in the United States Mail, first-class postage prepaid, at Las Vegas, Nevada, to the parties 

listed below at their last-known mailing addresses, on the date above written. 

I declare that I am employed in the office of a member of the bar of this Court at whose 

discretion the service was made. 

/s/ Carla Llarena 
An employee of AKERMAN LLP 
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ANS 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: natalie.winslow@akerman.com 

Attorneys for Bank of America, N.A. and The Bank of 
New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8  

DISTRICT COURT 

CLARK COUNTY, NEVADA

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Dept. No.: XXXII 

Consolidated with: A-13-690944-C 

BANK OF AMERICA, N.A.'S ANSWER 
TO NV EAGLES, LLC'S CROSS-
CLAIMS 

Bank of America, N.A. (BANA), by and through its attorneys at AKERMAN LLP, answers the 

cross-claims filed by NV Eagles, LLC as follows:  

1. BANA lacks sufficient information to admit or deny the allegations in Paragraph 1, and 

therefore denies the same.  

… 

… 

Case Number: A-13-685203-C

Electronically Filed
7/30/2019 4:40 PM
Steven D. Grierson
CLERK OF THE COURT
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2. BANA admits only that it conducts business in Clark County, Nevada.  BANA lacks 

sufficient information to admit or deny the remaining allegations in Paragraph 2, and therefore denies 

the same. 

3. BANA admits only that the foreclosure deed recorded in the Clark County Recorder's 

Office as Instrument Number 20130703-0002523 (foreclosure deed) purported to convey title to the 

property located at 2184 Pont National Drive, Henderson, Nevada 89044 (property) to NV Eagles' 

predecessor-in-interest, Underwood Partners, LLC.  BANA specifically denies that NV Eagles' 

interest in the property, if any, is superior to the deed of trust recorded in the Clark County Recorder's 

Office as Instrument Number 20061127-0002922 (deed of trust).  BANA denies the remaining 

allegations in Paragraph 3. 

4. BANA admits only that the foreclosure deed purported to convey title to the property 

to NV Eagles' predecessor-in-interest, Underwood.  BANA specifically denies that NV Eagles' interest 

in the property, if any, is superior to the deed of trust.  BANA denies the remaining allegations in 

Paragraph 4. 

5. BANA admits only that it has serviced the loan secured by the deed of trust.  BANA 

denies the remaining allegations of Paragraph 5. 

6. BANA lacks sufficient information to admit or deny the allegations in Paragraph 6, and 

therefore denies the same.  

7. BANA lacks sufficient information to admit or deny the allegations in Paragraph 7, and 

therefore denies the same.  

8. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 8. 

FIRST CLAIM FOR RELIEF 
(QUIET TITLE AGAINST ALL DEFENDANTS) 

9. BANA adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

10. BANA admits only that the foreclosure deed purported to convey title to the property 

to NV Eagles' predecessor-in-interest, Underwood.  BANA specifically denies that NV Eagles' interest 
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in the property, if any, is superior to the deed of trust.  BANA denies the remaining allegations in 

Paragraph 10. 

11. BANA admits only that the deed of trust remains a valid encumbrance on the property.  

BANA denies the remaining allegations in Paragraph 11. 

12. BANA admits only that it has serviced the loan secured by the deed of trust.  BANA 

denies the remaining allegations of Paragraph 12. 

13. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 13. 

14. BANA admits only that the deed of trust remains a valid encumbrance on the property.  

BANA denies the remaining allegations in Paragraph 14. 

15. The allegations in Paragraph 15 are legal conclusions to which no response is required.  

To the extent a response is required, BANA denies the allegations in Paragraph 15. 

16. Denied. 

17. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 17. 

SECOND CLAIM FOR RELIEF 
(CANCELLATION OF INSTRUMENTS AGAINST ALL DEFENDANTS) 

18. BANA adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

19. Denied. 

20. Denied. 

21. Denied. 

22. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 22. 

THIRD CLAIM FOR RELIEF 
(INJUNCTIVE RELIEF AGAINST ALL DEFENDANTS)

23. BANA adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

24. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 24. 

25. Denied. 

26. Denied. 
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27. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 27. 

PRAYER FOR RELIEF

1. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 1 of 

the Prayer. 

2. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 2 of 

the Prayer. 

3. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 3 of 

the Prayer. 

4. BANA denies that NV Eagles is entitled to the relief requested in Paragraph 4 of 

the Prayer. 

AFFIRMATIVE DEFENSES 

BANA asserts the following additional defenses.  BANA reserves the right to amend this 

Answer by adding, deleting, or amending defenses as may be appropriate.  In further answer to the 

Cross-claims, and by way of additional defenses, BANA avers as follows: 

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

NV Eagles failed to state facts sufficient to constitute any cause of action against BANA. 

SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness) 

To the extent that NV Eagles' interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116, are void for vagueness as applied to this matter.   

THIRD AFFIRMATIVE DEFENSE
(NV Eagles was not a bona fide purchaser)

           BANA avers that NV Eagles was not a bona fide purchaser.

… 

… 
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FOURTH AFFIRMATIVE DEFENSE 
(Tender, Estoppel, Laches, and Waiver) 

 The superpriority portion of the HOA's lien was satisfied prior to the HOA's foreclosure under 

the doctrines of tender, estoppel, laches, or waiver. 

FIFTH AFFIRMATIVE DEFENSE 
(Fraudulent, Oppressive, and Unfair Foreclosure Sale) 

The HOA's foreclosure sale was fraudulent, unfair, and oppressive, and the circumstances of 

the sale violated the HOA's obligation of good faith. 

SIXTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate Damages) 

NV Eagles' claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SEVENTH AFFIRMATIVE DEFENSE 
(No Standing) 

NV Eagles lacks standing to bring some or all of its claims and causes of action. 

EIGHTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

BANA avers the affirmative defense of unclean hands. 

NINTH AFFIRMATIVE DEFENSE 
 (Plaintiff is Not Entitled to Relief) 

BANA denies that NV Eagles is entitled to any relief for which it prays. 

TENTH AFFIRMATIVE DEFENSE 
(Failure to Do Equity) 

BANA avers the affirmative defense of failure to do equity. 

ELEVENTH AFFIRMATIVE DEFENSE 
(Failure to Provide Notice) 

BANA was not provided proper notice of the HOA's foreclosure sale, and any such notice 

provided to BANA failed to comply with the statutory and common law requirements of Nevada and 

with state and federal constitutional law. 
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TWELFTH AFFIRMATIVE DEFENSE  
(Void Foreclosure Sale) 

The HOA's foreclosure sale is void for failure to comply with the provisions of NRS Chapter 

116, and other provisions of law. 

THIRTEENTH AFFIRMATIVE DEFENSE
(No Super-Priority Sale)

            The deed of trust was not extinguished by the HOA's foreclosure sale because the HOA 

foreclosed on the subpriority portion of its lien. 

FOURTEENTH AFFIRMATIVE DEFENSE 
(Additional Affirmative Defenses) 

Pursuant to NRCP 11, BANA reserves the right to assert additional affirmative defenses in the 

event discovery and/or investigation disclose the existence of other affirmative defenses. 

Dated: July 30, 2019. 

AKERMAN LLP 

/s/Natalie L. Winslow  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 30th day of 

July, 2019 and pursuant to NRCP 5, I caused to be served a true and correct copy of the foregoing

BANK OF AMERICA, N.A.'S ANSWER TO NV EAGLES, LLC'S CROSS-CLAIMS, in the 

following manner: 

(ELECTRONIC SERVICE)  Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List.

Cogburn Law Offices 
Contact Email

Jamie Cogburn jsc@cogburnlaw.com

Lisa Catanzaro lcatanzaro@cogburnlaw.com

Wiznet Filing wiznet@cogburnlaw.com

Cogburn Law Offices 
Contact Email

Lo Mercado lmercado@cogburnlaw.com

Gordon & Rees LLP 
Contact Email

David Gluth dgluth@gordonrees.com

Gayle Angulo gangulo@gordonrees.com

Marie Ogella mogella@gordonrees.com

Robert Larsen rlarsen@gordonrees.com

The Wright Law Group, P.C. 
Contact Email

Dayana dayana@wrightlawgroupnv.com

/s/ Jill Sallade
An employee of AKERMAN LLP 
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ANS 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: natalie.winslow@akerman.com 

Attorneys for Bank of America, N.A. and The Bank of 
New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8  

DISTRICT COURT 

CLARK COUNTY, NEVADA

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Dept. No.: XXXII 

Consolidated with: A-13-690944-C 

THE BANK OF NEW YORK MELLON, 
AS TRUSTEE'S ANSWER TO NV 
EAGLES, LLC'S CROSS-CLAIMS 

The Bank of New York Mellon FKA The Bank of New York, as Trustee for the 

Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage Pass-Through 

Certificates, Series 2006-J8 (BoNYM), by and through its attorneys at AKERMAN LLP, answers the 

cross-claims filed by NV Eagles, LLC as follows:  

… 

… 

Case Number: A-13-685203-C

Electronically Filed
7/30/2019 4:40 PM
Steven D. Grierson
CLERK OF THE COURT
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1. BoNYM lacks sufficient information to admit or deny the allegations in Paragraph 1, 

and therefore denies the same.  

2. BoNYM admits only that it conducts business in Clark County, Nevada.  BoNYM lacks 

sufficient information to admit or deny the remaining allegations in Paragraph 2, and therefore denies 

the same. 

3. BoNYM admits only that the foreclosure deed recorded in the Clark County Recorder's 

Office as Instrument Number 20130703-0002523 (foreclosure deed) purported to convey title to the 

property located at 2184 Pont National Drive, Henderson, Nevada 89044 (property) to NV Eagles' 

predecessor-in-interest, Underwood Partners, LLC.  BoNYM specifically denies that NV Eagles' 

interest in the property, if any, is superior to the deed of trust recorded in the Clark County Recorder's 

Office as Instrument Number 20061127-0002922 (deed of trust).  BoNYM denies the remaining 

allegations in Paragraph 3. 

4. BoNYM admits only that the foreclosure deed purported to convey title to the property 

to NV Eagles' predecessor-in-interest, Underwood.  BoNYM specifically denies that NV Eagles' 

interest in the property, if any, is superior to the deed of trust.  BoNYM denies the remaining 

allegations in Paragraph 4. 

5. BoNYM admits only that it was the beneficiary of the deed of trust at the time of the 

HOA's foreclosure sale.  BoNYM denies the remaining allegations of Paragraph 5. 

6. BoNYM lacks sufficient information to admit or deny the allegations in Paragraph 6, 

and therefore denies the same.  

7. BoNYM lacks sufficient information to admit or deny the allegations in Paragraph 7, 

and therefore denies the same.  

8. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 8. 

FIRST CLAIM FOR RELIEF 
(QUIET TITLE AGAINST ALL DEFENDANTS) 

9. BoNYM adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

… 
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10. BoNYM admits only that the foreclosure deed purported to convey title to the property 

to NV Eagles' predecessor-in-interest, Underwood.  BoNYM specifically denies that NV Eagles' 

interest in the property, if any, is superior to the deed of trust.  BoNYM denies the remaining 

allegations in Paragraph 10. 

11. BoNYM admits only that the deed of trust remains a valid encumbrance on the 

property.  BoNYM denies the remaining allegations in Paragraph 11. 

12. BoNYM admits only that it is the beneficiary of the deed of trust.  BoNYM denies the 

remaining allegations of Paragraph 12. 

13. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 13. 

14. BoNYM admits that it claims the deed of trust encumbers the property.  BoNYM denies 

the remaining allegations in Paragraph 14. 

15. The allegations in Paragraph 15 are legal conclusions to which no response is required.  

To the extent a response is required, BoNYM denies the allegations in Paragraph 15. 

16. Denied. 

17. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 17. 

SECOND CLAIM FOR RELIEF 
(CANCELLATION OF INSTRUMENTS AGAINST ALL DEFENDANTS) 

18. BoNYM adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

19. Denied. 

20. Denied. 

21. Denied. 

22. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 22. 

THIRD CLAIM FOR RELIEF 
(INJUNCTIVE RELIEF AGAINST ALL DEFENDANTS)

23. BoNYM adopts and incorporates by reference the preceding Paragraphs as though fully 

set forth herein. 

24. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 24. 
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25. Denied. 

26. Denied. 

27. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 27. 

PRAYER FOR RELIEF

1. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 1 of 

the Prayer. 

2. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 2 of 

the Prayer. 

3. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 3 of 

the Prayer. 

4. BoNYM denies that NV Eagles is entitled to the relief requested in Paragraph 4 of 

the Prayer. 

AFFIRMATIVE DEFENSES 

BoNYM asserts the following additional defenses.  BoNYM reserves the right to amend this 

Answer by adding, deleting, or amending defenses as may be appropriate.  In further answer to the 

Cross-claims, and by way of additional defenses, BoNYM avers as follows: 

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

NV Eagles failed to state facts sufficient to constitute any cause of action against BoNYM. 

SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness) 

To the extent that NV Eagles' interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116, are void for vagueness as applied to this matter.   

THIRD AFFIRMATIVE DEFENSE
(NV Eagles was not a bona fide purchaser)

            BoNYM avers that NV Eagles was not a bona fide purchaser.
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FOURTH AFFIRMATIVE DEFENSE 
(Tender, Estoppel, Laches, and Waiver) 

 The superpriority portion of the HOA's lien was satisfied prior to the HOA's foreclosure under 

the doctrines of tender, estoppel, laches, or waiver. 

FIFTH AFFIRMATIVE DEFENSE 
(Fraudulent, Oppressive, and Unfair Foreclosure Sale) 

The HOA's foreclosure sale was fraudulent, unfair, and oppressive, and the circumstances of 

the sale violated the HOA's obligation of good faith. 

SIXTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate Damages) 

NV Eagles' claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SEVENTH AFFIRMATIVE DEFENSE 
(No Standing) 

NV Eagles lacks standing to bring some or all of its claims and causes of action. 

EIGHTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

BoNYM avers the affirmative defense of unclean hands. 

NINTH AFFIRMATIVE DEFENSE 
 (Plaintiff is Not Entitled to Relief) 

BoNYM denies that NV Eagles is entitled to any relief for which it prays. 

TENTH AFFIRMATIVE DEFENSE 
(Failure to Do Equity) 

BoNYM avers the affirmative defense of failure to do equity. 

ELEVENTH AFFIRMATIVE DEFENSE 
(Failure to Provide Notice) 

BoNYM was not provided proper notice of the HOA's foreclosure sale, and any such notice 

provided to BoNYM failed to comply with the statutory and common law requirements of Nevada and 

with state and federal constitutional law. 
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TWELFTH AFFIRMATIVE DEFENSE  
(Void Foreclosure Sale) 

The HOA's foreclosure sale is void for failure to comply with the provisions of NRS Chapter 

116, and other provisions of law. 

THIRTEENTH AFFIRMATIVE DEFENSE
(No Super-Priority Sale)

            The deed of trust was not extinguished by the HOA's foreclosure sale because the HOA 

foreclosed on the subpriority portion of its lien. 

FOURTEENTH AFFIRMATIVE DEFENSE 
(Additional Affirmative Defenses) 

Pursuant to NRCP 11, BoNYM reserves the right to assert additional affirmative defenses in 

the event discovery and/or investigation disclose the existence of other affirmative defenses. 

Dated: July 30, 2019. 

AKERMAN LLP

/s/Natalie L. Winslow  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134  

Attorneys for Bank of America, N.A.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 30th day of 

July, 2019 and pursuant to NRCP 5, I caused to be served a true and correct copy of the foregoing

THE BANK OF NEW YORK MELLON, AS TRUSTEE'S ANSWER TO NV EAGLES, LLC'S 

CROSS-CLAIMS, in the following manner: 

(ELECTRONIC SERVICE)  Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List.

Cogburn Law Offices 
Contact Email

Jamie Cogburn jsc@cogburnlaw.com

Lisa Catanzaro lcatanzaro@cogburnlaw.com

Wiznet Filing wiznet@cogburnlaw.com

Cogburn Law Offices 
Contact Email

Lo Mercado lmercado@cogburnlaw.com

Gordon & Rees LLP 
Contact Email

David Gluth dgluth@gordonrees.com

Gayle Angulo gangulo@gordonrees.com

Marie Ogella mogella@gordonrees.com

Robert Larsen rlarsen@gordonrees.com

The Wright Law Group, P.C. 
Contact Email

Dayana dayana@wrightlawgroupnv.com

/s/ Jill Sallade
An employee of AKERMAN LLP 
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JPTM 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8286 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: natalie.winslow@akerman.com 
Attorneys for Bank of America, N.A. and The Bank of New 
York Mellon FKA The Bank of New York, as Trustee for the 
Certificateholders of CWALT, Inc., Alternative Loan Trust 
2006 J-8, Mortgage Pass-Through Certificates, Series 2006-
J8 

DISTRICT COURT 

CLARK COUNTY, NEVADA

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants. 

THE BANK OF NEW YORK MELLON FKA 
THE BANK OF NEW YORK, AS TRUSTEE 
FOR THE CERTIFICATEHOLDERS OF 
CWALT, INC., ALTERNATIVE LOAN 
TRUST 2006-J8, MORTGAGE PASS-
THROUGH CERTIFICATES, SERIES 2006-J8 

Crossclaimant, 

v. 

Case No.: A-13-685203-C
Dept. No.: XXXII 

INDIVIDUAL PRETRIAL 
MEMORANDUM 

Case Number: A-13-685203-C

Electronically Filed
9/25/2019 5:15 PM
Steven D. Grierson
CLERK OF THE COURT
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NV EAGLES, LLC; DOES 1 THROUGH 10; 
AND ROE CORPORATIONS 1 THROUGH 10, 

Crossdefendant, 

NV EAGLES, LLC, 

Crossclaimant, 

v. 

THE BANK OF NEW YORK MELLON FKA 
THE BANK OF NEW YORK, AS TRUSTEE 
FOR THE CERTIFICATEHOLDERS OF 
CWALT, INC., ALTERNATIVE LOAN 
TRUST 2006-J8, MORTGAGE PASS-
THROUGH CERTIFICATES, SERIES 2006-J8 
and BANK OF AMERICA, N.A., 

Crossdefendants. 

Trial of this matter is scheduled to commence during a five-week stack beginning on October 

14, 2019.  This pretrial memorandum is submitted pursuant to EDCR 2.67.  The EDCR 2.67 

conference occurred on December 11, 2018 with Jamie Cogburn appearing on behalf of Melissa 

Lieberman (Lieberman or borrower), Joseph Hong appearing on behalf of NV Eagles, LLC, and 

Natalie L. Winslow attending on behalf of Bank of America, N.A. (BANA) and The Bank of New 

York Mellon FKA The Bank of New York, as Trustee for the Certificateholders of CWALT, Inc., 

Alternative Loan Trust 2006 J-8, Mortgage Pass-Through Certificates, Series 2006-J8 (BoNYM).1

A. Statement of Facts

1. This matter concerns title to real property located at 2184 Pont National Drive, 

Henderson, Nevada 89044; Parcel No. 190-20-311-033 (property). 

2. The property is governed by the Declaration of Covenants, Conditions, and Restrictions 

(CC&Rs) of Madeira Canyon Homeowners Association (the HOA), which were recorded in the Clark 

County Recorder's Office as Instrument Number 20050524-0002414. 

3. On or about November 20, 2006, Lieberman executed a $511,576.00 promissory note 

in favor of Pulte Mortgage, LLC, which was secured by a deed of trust (deed of trust) recorded in the 

1 BoNYM and BANA attempted to obtain party consent to file a joint pretrial memorandum.  To date, 
the remaining parties in the lawsuit have not consented. 
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Clark County Recorder's Office as Instrument Number 20061127-0002922. 

4. On or about September 14, 2011, the deed of trust was assigned to BoNYM via an 

assignment of deed of trust recorded in the Clark County Recorder's Office as Instrument Number 

20110919-0000030.  

5. After the borrower defaulted on her obligations to the HOA, the HOA retained Nevada 

Association Services, Inc. (NAS) to collect the delinquency. 

6. On October 27, 2010, NAS recorded a Notice of Delinquent Assessment Lien (lien) in 

the Clark County Recorder's Office as Instrument Number 20101027-0002037. 

7. On December 21, 2010, NAS recorded a Notice of Default and Election to Sell Under 

Homeowners Association lien in the Clark County Recorder's Office as Instrument Number 

20101221-0000548. 

8. After it received the Notice of Default, BANA, which serviced the loan secured by the 

deed of trust on behalf of BoNYM, retained Miles, Bauer, Bergstrom & Winters, LLP to satisfy the 

superpriority portion of the lien to protect the deed of trust.  

9. On or about February 22, 2011, Miles Bauer sent a letter to NAS, requesting the 

superpriority amount of the HOA's lien and offering to pay that amount once the amount was provided. 

10. On or about March 12, 2011, NAS sent Miles Bauer a payoff ledger showing the total 

amount the borrower owed the HOA broken down by categories, including amounts due for "monthly 

assessments."  The ledger did not show the HOA had incurred any maintenance or nuisance-

abatement charges. 

11. On or about April 1, 2011, Miles Bauer sent a $486.00 check to NAS, enclosed by a 

letter explaining the check was equal to "9 months worth of delinquent assessments" and intended to 

satisfy BoNYM's "obligations to the HOA as a holder of the first deed of trust against a property." 

12. NAS rejected the $486.00 check.  

13. On April 1, 2013, NAS recorded a Notice of Foreclosure Sale in the Clark County 

Recorder's Office as Instrument Number 20130401-0000723, which set the sale for April 26, 2013. 

14. No sale occurred on that date.  

15. On June 7, 2013, NAS foreclosed on some portion of the HOA's lien, selling the 
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property to Underwood Partners, LLC for $30,000.00, as reflected in the Foreclosure Deed recorded 

in the Clark County Recorder's Office as Instrument Number 20130703-0002523. 

16. On September 18, 2013, Underwood conveyed its interest in the property to NV Eagles 

via a Grant, Bargain, and Sale Deed recorded in the Clark County Recorder's Office as Instrument 

Number 20131018-0001137. 

17. BANA and BoNYM retained expert appraiser Matthew Lubawy to perform a 

retroactive Fair Market Value Appraisal of the property at the time of the June 7, 2013 HOA 

foreclosure sale, as defined in Unruch v. Streight, 96 Nev. 684, 615 P.2d 247 (1980) and the 

Restatement (third) of property § 8.3.  Mr. Lubawy is qualified to render an opinion regarding the Fair 

Market Value of the property on June 7, 2013.  As stated in Mr. Lubawy's expert report, Mr. Lubawy 

opines that the Fair Market Value at the time of the HOA sale was $430,000.00.  

18. For the purposes of this calculation, Mr. Lubawy did not consider the fair "forced sale" 

value of the real estate or the price of other comparable HOA non-judicial foreclosure sales, but the 

price which would result from negotiation and mutual agreement, after ample time to find a purchaser, 

between a vendor who is willing, but not compelled to sell, and a purchaser who is willing to buy, but 

not compelled to take a particular piece of real estate.   

B. Claims for Relief

BoNYM has asserted the following claims against NV Eagles: 

1. Quiet Title 

2. Declaratory Relief 

NV Eagles has asserted the following claims against BANA and BoNYM: 

1. Quiet Title 

2. Cancellation of Instruments 

3. Injunctive Relief 

C. Affirmative Defenses

BoNYM asserted the following affirmative defenses to NV Eagles' claims:  
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FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

NV Eagles failed to state facts sufficient to constitute any cause of action against BoNYM. 

SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness) 

To the extent that NV Eagles' interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116, are void for vagueness as applied to this matter.   

THIRD AFFIRMATIVE DEFENSE
(NV Eagles was not a bona fide purchaser)

            BoNYM avers that NV Eagles was not a bona fide purchaser.

FOURTH AFFIRMATIVE DEFENSE 
(Tender, Estoppel, Laches, and Waiver) 

 The superpriority portion of the HOA's lien was satisfied prior to the HOA's foreclosure under 

the doctrines of tender, estoppel, laches, or waiver. 

FIFTH AFFIRMATIVE DEFENSE 
(Fraudulent, Oppressive, and Unfair Foreclosure Sale) 

The HOA's foreclosure sale was fraudulent, unfair, and oppressive, and the circumstances of 

the sale violated the HOA's obligation of good faith. 

SIXTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate Damages) 

NV Eagles' claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SEVENTH AFFIRMATIVE DEFENSE 
(No Standing) 

NV Eagles lacks standing to bring some or all of its claims and causes of action. 

EIGHTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

BoNYM avers the affirmative defense of unclean hands. 
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NINTH AFFIRMATIVE DEFENSE 
 (Plaintiff is Not Entitled to Relief) 

BoNYM denies that NV Eagles is entitled to any relief for which it prays. 

TENTH AFFIRMATIVE DEFENSE 
(Failure to Do Equity) 

BoNYM avers the affirmative defense of failure to do equity. 

ELEVENTH AFFIRMATIVE DEFENSE 
(Failure to Provide Notice) 

BoNYM was not provided proper notice of the HOA's foreclosure sale, and any such notice 

provided to BoNYM failed to comply with the statutory and common law requirements of Nevada and 

with state and federal constitutional law. 

TWELFTH AFFIRMATIVE DEFENSE  
(Void Foreclosure Sale) 

The HOA's foreclosure sale is void for failure to comply with the provisions of NRS Chapter 

116, and other provisions of law. 

THIRTEENTH AFFIRMATIVE DEFENSE
(No Super-Priority Sale)

            The deed of trust was not extinguished by the HOA's foreclosure sale because the HOA 

foreclosed on the subpriority portion of its lien. 

FOURTEENTH AFFIRMATIVE DEFENSE 
(Additional Affirmative Defenses) 

Pursuant to NRCP 11, BoNYM reserves the right to assert additional affirmative defenses in 

the event discovery and/or investigation disclose the existence of other affirmative defenses. 

BANA asserted the following affirmative defenses to NV Eagles' claims:  

FIRST AFFIRMATIVE DEFENSE 
(Failure to State a Claim) 

NV Eagles failed to state facts sufficient to constitute any cause of action against BANA. 
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SECOND AFFIRMATIVE DEFENSE
(Void for Vagueness) 

To the extent that NV Eagles' interpretation of NRS 116.3116 is accurate, the statute, and 

Chapter 116, are void for vagueness as applied to this matter.   

THIRD AFFIRMATIVE DEFENSE
(NV Eagles was not a bona fide purchaser)

           BANA avers that NV Eagles was not a bona fide purchaser.

FOURTH AFFIRMATIVE DEFENSE 
(Tender, Estoppel, Laches, and Waiver) 

 The superpriority portion of the HOA's lien was satisfied prior to the HOA's foreclosure under 

the doctrines of tender, estoppel, laches, or waiver. 

FIFTH AFFIRMATIVE DEFENSE 
(Fraudulent, Oppressive, and Unfair Foreclosure Sale) 

The HOA's foreclosure sale was fraudulent, unfair, and oppressive, and the circumstances of 

the sale violated the HOA's obligation of good faith. 

SIXTH AFFIRMATIVE DEFENSE 
(Failure to Mitigate Damages) 

NV Eagles' claims are barred in whole or in part because of its failure to take reasonable steps 

to mitigate its damages, if any. 

SEVENTH AFFIRMATIVE DEFENSE 
(No Standing) 

NV Eagles lacks standing to bring some or all of its claims and causes of action. 

EIGHTH AFFIRMATIVE DEFENSE 
(Unclean Hands) 

BANA avers the affirmative defense of unclean hands. 

NINTH AFFIRMATIVE DEFENSE 
 (Plaintiff is Not Entitled to Relief) 

BANA denies that NV Eagles is entitled to any relief for which it prays. 
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TENTH AFFIRMATIVE DEFENSE 
(Failure to Do Equity) 

BANA avers the affirmative defense of failure to do equity. 

ELEVENTH AFFIRMATIVE DEFENSE 
(Failure to Provide Notice) 

BANA was not provided proper notice of the HOA's foreclosure sale, and any such notice 

provided to BANA failed to comply with the statutory and common law requirements of Nevada and 

with state and federal constitutional law. 

TWELFTH AFFIRMATIVE DEFENSE  
(Void Foreclosure Sale) 

The HOA's foreclosure sale is void for failure to comply with the provisions of NRS Chapter 

116, and other provisions of law. 

THIRTEENTH AFFIRMATIVE DEFENSE
(No Super-Priority Sale)

            The deed of trust was not extinguished by the HOA's foreclosure sale because the HOA 

foreclosed on the subpriority portion of its lien. 

FOURTEENTH AFFIRMATIVE DEFENSE 
(Additional Affirmative Defenses) 

Pursuant to NRCP 11, BANA reserves the right to assert additional affirmative defenses in the 

event discovery and/or investigation disclose the existence of other affirmative defenses. 

D. Abandoned Claims or Defenses

No claims or defenses have been abandoned by any party at this time. 

E. Proposed Amendments to the Pleadings

BANA and BoNYM's 's View: 

BANA and BoNYM do not anticipate any amendments to the pleadings at this time; however, 

they reserve the right to make any and all trial amendments as supported by the evidence and allowed 

by law. 
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F. List of Exhibits 

BANA and BoNYM submit the following exhibits: 

1. Deed of Trust, BANA 000001-000019.  

2. Notice of Delinquent Assessment Lien, BANA 000020.  

3. Notice of Default and Election to Sell Under Homeowners Association Lien, BANA 

000021-000022. 

4. Assignment of Deed of Trust, BANA 000023-000024.  

5. Notice of Foreclosure Sale, BANA 000025-000026. 

6. Foreclosure Deed, BANA 000027-BANA 000029. 

7. Grant, Bargain Sale Deed, BANA-000030-000033. 

8. Notice of Lis Pendens, BANA 000034-000036. 

9. CC&Rs, BANA 000037-000108. 

10. Payoff Statement, BANA 000109-000111. 

11. Title Policy, BANA 000112-000126. 

12. Miles Bauer Affidavits, BANA 000127-000149. 

13. Nevada Association Services, Inc.'s Initial Disclosures, BANA 000150-000337.  

14. Reporter's Declaration Regarding Failure of Witness to Appear for the Taking of 

Deposition, BANA 000338-000344. 

15. May 24th Transcript of Proceeding from Case No. A-14-695770-C, TRP Fund IV, LLC 

v. Bank of America, N.A., Bench Trial, Day One, Testimony of Chris Yergensen and Paterno Jurani, 

BANA 000345-000490. 

16. Client Letter from David Stone Regarding Foreclosure Sales (Dated March 2008), 

BANA 000491-000492. 

17. NAS Response To Subpoena Duces Tecum, Eighth Judicial District Court, Clark 

County, Nevada Case A-15-712829-C, Rick Salomon v. Tam A. Dao, et al. (Affidavit of Custodian of 

Records, "HOA Seminar Advises On Foreclosures, Warns Of Fraud"), BANA 000493-000495. 
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18. Findings of Fact and Conclusions of Law And Judgment; Eighth Judicial District Court, 

Clark County, Nevada Case A-14-695770-C, TRP Fund IV, LLC v. Bank of America, N.A. et al. (Filed 

July 19, 2017), BANA 000496-000534. 

19. Trial Testimony of Chris Yergensen; Eighth Judicial District Court, Clark County, 

Nevada Case No A-14-707392-C, Paradise Harbor Trust Place v. U.S. Bank, N.A., et al. (Dated 

November 15, 2017), BANA 000535-000622. 

20. White Lake Ranch Association, Inc.'s Response to U.S. Bank, N.A.'s Subpoena Duces 

Tecum; Second Judicial District Court, Washoe County, Nevada Case CV14-01151, SFR Investments 

Pool 1, LLC v. U.S. Bank, N.A., et al., BANA 000623-000705. 

21. Non-Binding Arbitration Award; State of Nevada Department of Business and 

Industry, Real Estate Division Alternative Dispute Resolution No. 12-58, Bank of America v. 

Stonefield HOA, et al. (Filed September 18, 2012), BANA 000706-000714. 

22. Various Pleadings from the Docket; United States District Court, District of Nevada 

Case 2:11-cv-00167, BAC Home Loan Servicing, LP v. Stonefield II Homeowners Association, et al., 

BANA 000715-000909. 

23. Alessi & Koenig, LLC's Arbitration Brief; State of Nevada Department of Business 

and Industry, Real Estate Division Alternative Dispute Resolution No. 12-58, Bank of America v. 

Stonefield HOA, et al. (Filed September 7, 2012), BANA 000910-000993. 

24. NAS's Joinder to Brief Submitted by LJS&G; State of Nevada Department of Business 

and Industry, Real Estate Division Alternative Dispute Resolution No. 12-58, Bank of America v. 

Stonefield HOA, et al. (Filed September 10, 2012), BANA 000994. 

25. Arbitration Brief; State of Nevada Department of Business and Industry, Real Estate 

Division Alternative Dispute Resolution No. 12-58, Bank of America v. Stonefield HOA, et al. (Filed 

September 7, 2012), BANA 000995-001010. 

26. Non-Binding Arbitration Award; State of Nevada Department of Business and 

Industry, Real Estate Division Alternative Dispute Resolution No. 12-58, Bank of America v. 

Stonefield HOA, et al. (Filed September 18, 2012), BANA 001011-001019. 

27. NRED Advisory Opinion – Super Priority Lien – Advisory No. 13-01; State of Nevada 
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Department of Business and Industry, Real Estate Division (Issued December 12, 2012), BANA 

001020-001039. 

28. LJS&G Arbitration Brief; State of Nevada Department of Business and Industry, Real 

Estate Division Alternative Dispute Resolution No. 12-58, Bank Of America v. Stonefield HOA, et al.

(Filed September 7, 2012), BANA 001040-001154. 

29. Expert Report, BANA 001155-001184.  

BANA and BoNYM may offer the following documents, data compilations, and tangible things: 

1. Grant, Bargain, Sale Deed, BANA 001185-001188.  

2. Grant, Bargain, Sale Deed, BANA 001189-001191.  

3. Notice of Delinquent Assessment Lien, BANA 001192. 

4. Release of Notice of Delinquent Assessment Lien, BANA 001193.  

BANA and BoNYM reserve the right to offer additional exhibits as necessary and for 

impeachment and/or rebuttal purposes. 

BANA and BoNYM also designate all discovery served and pleadings, motions, and orders 

filed in this case up to and through trial. 

BANA and BoNYM reserve the right to offer any and all discovery responses, including: 

Responses to Requests for Admission; Responses to Interrogatories; Responses to Requests for 

Production of Documents.  BANA and BoNYM reserve the right to call any witnesses or offer any 

and all documents disclosed by any party to this action, including, without limitation, the documents 

disclosed in the Pretrial Disclosures of all parties pursuant to N.R.C.P. 16.1(a)(3).  

G. List of Witnesses 

BANA and BoNYM's Witnesses: 

BANA and BoNYM expect to call the following witnesses:  

1. Diane Deloney, Jessica Woodbridge, Shawn Look, Matt LaBrie, and/or 
other Corporate Representative(s) or Document Custodian(s) for BANA2

800 Samoset Drive 
Mail Code DE5-024-02-08 
Newark, Delaware, 19713  

2 No party is to engage in ex parte communications without Akerman's consent. 

0182



12 
50282876;1 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A
K

E
R

M
A

N
 L

L
P

1
63

5
 V

IL
L

A
G

E
 C

E
N

T
E

R
 C

IR
C

L
E

, S
U

IT
E

 2
0

0
L

A
S

 V
E

G
A

S
, 

N
E

V
A

D
A

 8
91

34
T

E
L

.:
 (

70
2

) 
6

34
-5

00
0 

–
F

A
X

: 
(7

02
) 

38
0

-8
57

2

2. Diane Deloney, Jessica Woodbridge, Shawn Look, Matt LaBrie, and/or 
other Corporate Representative(s) or Document Custodian(s) for BoNYM3

800 Samoset Drive 
Mail Code DE5-024-02-08 
Newark, Delaware, 19713  

3. Jonathan Sussman and/or other Corporate Representative(s) or Document Custodian(s) 
for NV Eagle, LLC  
c/o HONG & HONG, PLLC
1980 Festival Plaza Drive, Suite 650 
Las Vegas, Nevada 89135 

4. Corporate Representative(s) or Document Custodian(s) for Underwood Partners, LLC  
c/o Paracorp Inc.
318 North Carson Street, Suite 208 
Carson City, Nevada 89701 

5. Corporate Representative(s) and/or Document Custodian(s) for Madeira Canyon 
Homeowners Association 
c/o Associa Nevada South 
3675 West Cheyenne Avenue, Suite 100 
North Las Vegas, Nevada  89032 

6. Susan Moses, Chris Yergensen, Esq., Brandon Wood, Kia Jacoway, and/or other 
Corporate Representative(s) or Document Custodian(s) for Nevada Association 
Services, Inc. 
6224 West Desert Inn Road, Suite A 
Las Vegas, Nevada  89146  

7. Doug Miles, Esq. and/or Corporate Representative(s) or Document Custodian(s) for 
MILES, BAUER, & WINTERS, LLP 
f/k/a MILES, BAUER, BERGSTROM  & WINTERS, LLP 
555 Anton Boulevard, Suite 150 
Costa Mesa, CA 92626 

8. Rock K. Jung, Esq. 
WRIGHT, FINLAY & ZAK LLP 
7785 West Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 

9. Chris Yergensen, Esq. 
1797 Mezza Court 
Henderson, NV 89012 

10. Matthew Lubawy, MAI 
Valbridge Property Advisors 
3034 South Durango Drive #100 
Las Vegas, Nevada 89117 

H. Contested Issues of Law 

1. Whether Miles Bauer's superpriority tender cured the default as to that portion of the 

HOA's lien before the HOA's foreclosure sale, or whether tender was futile. 

3 No party is to engage in ex parte communications without Akerman's consent. 
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a. BANA and BoNYM's Position: Miles Bauer's superpriority tender cured the default as 

to that portion of the HOA's lien, meaning Underwood purchased the property subject to the deed of 

trust as a matter of law.  See Bank of America, N.A. v. SFR Investments Pool 1, LLC, 134 Nev. Adv. 

Op. 72, 427 P.3d 113, 116 (2018) (holding "a first deed of trust holder's unconditional tender of the 

superpriority amount due results in the buyer at foreclosure taking the property subject to the deed of 

trust").  To the extent the amount tendered was incorrect, the tender still cured the default as to the 

superpriority portion of the lien because knowledge of the exact superpriority amount depended on 

accounts only accessible to NAS.  See 74 AM. JUR. 2d Tender § 4 (explaining that tender is "excused" 

if "the amount depends on the balance shown by accounts that are inaccessible to the party from whom 

the tender would otherwise be required … and such information is ascertainable only from the 

accounts of the creditor, who does not disclose the required information to the debtor[.]"); In re 

Campbell, 105 F.2d 197, 200 (9th Cir. 1939) (holding a debtor was excused from submitting payment 

for the specific amount due under a promissory note because of the creditor's "failure to inform the 

debtor as to the net amount which had accrued under the agreement").  Similarly, NAS's rejection of 

thousands of other superpriority payments that Miles Bauer submitted shows NAS would accept 

nothing less than the entire lien amount to satisfy only the superpriority portion of the lien.  See Bank 

of America, N.A. v. Thomas Jessup, LLC Series VII, 135 Nev. Adv. Op. 7, 435 P.3d 1217, 1220 (2019) 

(holding that under the tender doctrine, submitting an actual payment is "excused" if the creditor 

"would reject any such tender if attempted"); id., at 1219-20 (citing Guthrie v. Curnutt, 417 F.2d 764, 

765-66 (10th Cir. 1969) ("[W]hen a party, able and willing to do so, offers to pay another a sum of 

money and is told that it will not be accepted, the offer is a tender without the money being 

produced."); Mark Turner Props., Inc. v. Evans, 554 S.E. 2d 492, 495 (Ga. 2001) ("Tender of an 

amount due is waived when the party entitled to payment, by declaration or by conduct, proclaims 

that, if the tender of the amount due is made, an acceptance of it will be refused.") (emphasis in 

original); Cladianos v. Friedhoff, 69 Nev. 41, 45, 240 P.2d 208, 210 (1952) ("The law is clear … that 

any affirmative tender of performance is excused when performance has in effect been prevented by 

the other party to the contract.")). 

2. Whether the HOA elected to foreclose on only the subpriority portion of its lien. 
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a. BANA and BoNYM's Position: The HOA elected to foreclose on only the subpriority 

portion of its lien.  The Nevada Supreme Court has explained an association can foreclose on either 

the sub-priority or super-priority portion of its lien.  See Shadow Wood Homeowners Ass'n v. New 

York Cmty. Bancorp, 132 Nev. Adv. Op. 5, 366 P.3d 1105, 1116 (2016) ("And if the association 

forecloses on its superpriority lien portion, the sale also would extinguish other subordinate interests 

in the property.").  In fact, the Supreme Court recently affirmed summary judgment in favor of a senior 

lender in an NRS 116 quiet-title action because the association elected to foreclose on only the 

subpriority portion of its lien.  See Prestige Rentals, LLC v. Nationstar Mortg., LLC, 437 P.3d 1058 

(Table), 2019 WL 1458793, at *1 (Nev. Mar. 29, 2019) (unpublished) (rejecting HOA-sale purchaser's 

argument that "an HOA cannot foreclose on only the subpriority portion of its lien when the 

superpriority portion has not been satisfied," noting the purchaser did "not identif[y] any provision in 

the Uniform Common Interest Ownership Act that prohibits the HOA from making such a choice"); 

see also U.S. Bank, N.A. as Tr. for Cert. Holders of Structured Asset Mortg. Invs., Inc. v. Bourne 

Valley Court Trust, 433 P.3d 263 (Table), 2019 WL 292980, at *1 (Nev. Jan. 17, 2019) (unpublished) 

(reversing summary judgment in HOA-sale purchaser's favor because lender "introduced prima facie 

evidence that the HOA … foreclosed on only the subpriority portion of [its] lien").  Here, neither the 

HOA nor NAS believed the superpriority portion of the HOA's lien existed at the time of the 

foreclosure sale, and thus could not have elected to foreclose on that portion of the lien.  Further, 

NAS's distribution of the foreclosure-sale proceeds – where it satisfied the subpriority portion of the 

HOA's lien without providing BoNYM with any proceeds – confirms this was a subpriority 

foreclosure.  See JPMorgan Chase Bank, N.A. v. 1209 Village Walk Trust, LLC, 2018 WL 1448805, 

at *3 (Nev. March 20, 2018) (unpublished) (holding it was improper for the foreclosing association to 

recover the sub-priority portion of its lien before paying off the senior deed of trust in full). 

3. If the HOA's foreclosure is construed as a superpriority foreclosure, whether the deed 

of trust survived as a matter of equity because it was unfair and oppressive. 

a. BANA and BoNYM's Position: The deed of trust survived as a matter of equity because 

the HOA sold the property for 7% of its fair market value after (1) NAS rejected Miles Bauer's 

superpriority tender, and (2) NAS had taken the position in litigation against BANA that its 
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association-lien foreclosures could not extinguish senior deeds of trust.  See Nationstar Mortgage, 

LLC v. Saticoy Bay LLC Series 2227 Shadow Canyon, 133 Nev. Adv. Op. 91, 405 P.3d 641, 642 

(2017) (explaining one example "of fraud, unfairness, or oppression" is "an HOA's representation that 

the foreclosure sale will not extinguish the first deed of trust," and whether a mortgagee attempted to 

pay the super-priority amount is "significant" to the effect of an association's foreclosure sale); San 

Florentine Ave. Trust v. JPMorgan Acquisition Corp., 427 P.3d 125 (Table), 2018 WL 4697260, at 

*1 (Nev. Sep. 28, 2018) (unpublished) (affirming summary judgment in senior lender's favor because 

the association's agent mailed the senior lender "letters stating that the HOA's lien was subordinate to 

respondent's deed of trust, with the implication being that any ensuing foreclosure sale would not 

extinguish respondent's deed of trust") (citing Shadow Canyon, 405 P.3d at 647); Nationstar Mortg. 

LLC v. Melvin Group, LLC, 422 P.3d 711 (Table), 2018 WL 3544972, at *1 (Nev. Jul. 20, 2018) 

(unpublished) (explaining an association's efforts to "thwart[]" a senior lender's "efforts to tender the 

superpriority amount" can provide evidence of "unfairness or oppression"). 

4. Whether NV Eagles was a bona fide purchaser. 

a. BANA and BoNYM's Position: NV Eagles' bona fide purchaser status is irrelevant 

because its predecessor and affiliate, Underwood, took title subject to the deed of trust was a matter 

of law.  See Bank of America, 427 P.3d at 121 (holding bona fide purchaser doctrine is irrelevant if 

senior lender tenders the superpriority amount before the association's foreclosure sale).  Even if this 

Court determines it must look to the equities, NV Eagles is not protected by the bona fide purchaser 

doctrine because neither it nor Underwood was a bona fide purchaser, as the publicly-recorded deed 

of trust explicitly stated the beneficiary could pay off the HOA's liens to protect the deed of trust, 

providing NV Eagles and Underwood with inquiry notice of Miles Bauer's superpriority tender and 

thus presumed knowledge of the tender unless they conducted a due investigation and did not discover 

it.  See Shadow Wood, 366 P.3d at 1116 (explaining to be a bona fide purchaser, one must take property 

"for a valuable consideration and without notice of the prior equity, and without notice of facts which 

upon diligent inquiry would be indicated and from which notice would be imputed to him, if he failed 

to make such inquiry") (quoting Bailey v. Butner, 64 Nev. 1, 19, 176 P.2d 226, 234 (1947)).  NV 

Eagles and Underwood made no such investigation.  Further, the warranty-less deed Underwood 
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accepted leaves no room for bona fide purchaser status, and NV Eagles and Underwood's 

sophistication confirms neither was a bona fide purchaser.   

I. Time Required for Trial

Two days. 

K. Other Matters

None. 

Dated this __ day of September, 2019.

HONG & HONG, APLC 

/s/ NO RESPONSE 
JOSEPH Y. HONG, ESQ. 
Nevada Bar No. 5995 
10781 West Twain Avenue 
Las Vegas, Nevada 89135 

Attorney for NV Eagles, LLC

Dated this 25th day of September, 2019.

AKERMAN LLP 

/s/ Natalie L. Winslow 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8286 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Bank of America, N.A. and The 
Bank of New York Mellon FKA The Bank of 
New York, as Trustee for the Certificateholders 
of CWALT, Inc., Alternative Loan Trust 2006 J-
8, Mortgage Pass-Through Certificates, Series 
2006-J8

Dated this __ day of September, 2019.

MELISSA LIEBERMAN

/s/ NO RESPONSE
MELISSA LIEBERMAN 
2184 Pont National Drive 
Henderson, Nevada 89044 

Appearing Pro Se
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am an employee of Akerman LLP, and that on this 25th day of 

September, 2019 and pursuant to NRCP 5, I caused to be served a true and correct copy of the 

foregoing INDIVIDUAL PRETRIAL MEMORANDUM, in the following manner: 

(ELECTRONIC SERVICE)  Pursuant to Administrative Order 14-2, the above-referenced 

document was electronically filed on the date hereof and served through the Notice of Electronic Filing 

automatically generated by the Court's facilities to those parties listed on the Court's Master Service 

List.

Cogburn Law Offices 
Contact Email

Jamie Cogburn jsc@cogburnlaw.com

Lisa Catanzaro lcatanzaro@cogburnlaw.com

Wiznet Filing wiznet@cogburnlaw.com

Cogburn Law Offices 
Contact Email

Lo Mercado lmercado@cogburnlaw.com

Gordon & Rees LLP 
Contact Email

David Gluth dgluth@gordonrees.com

Gayle Angulo gangulo@gordonrees.com

Marie Ogella mogella@gordonrees.com

Robert Larsen rlarsen@gordonrees.com

The Wright Law Group, P.C. 
Contact Email

Dayana dayana@wrightlawgroupnv.com

/s/ Jill Sallade
An employee of AKERMAN LLP 
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STIP 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
REX D. GARNER, ESQ. 
Nevada Bar No. 9401 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: natalie.winslow@akerman.com 
Email: rex.garner@akerman.com 

Attorneys for Bank of America, N.A. and  
The Bank of New York Mellon FKA The  
Bank of New York, as Trustee for the  
Certificateholders of CWALT, Inc.,  
Alternative Loan Trust 2006 J-8, Mortgage  
Pass-Through Certificates, Series 2006-J8  

EIGHTH JUDICIAL DISTRICT COURT 

CLARK COUNTY, NEVADA 

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Consolidated with: A-13-690944-C 

Dept. No.: XXXII 

STIPULATED FACTS FOR TRIAL 

Case Number: A-13-685203-C

Electronically Filed
12/27/2019 12:42 PM
Steven D. Grierson
CLERK OF THE COURT
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THE BANK OF NEW YORK MELLON FKA
THE BANK OF NEW YORK, AS TRUSTEE 
FOR THE CERTIFICATEHOLDERS OF 
CWALT, INC., ALTERNATIVE LOAN TRUST 
2006-J8, MORTGAGE PASS-THROUGH 
CERTIFICATES, SERIES 2006-J8 

Crossclaimant, 

v. 

NV EAGLES, LLC; DOES 1 THROUGH 10; 
AND ROE CORPORATIONS 1 THROUGH 10, 

Crossdefendant, 

NV EAGLES, LLC,

Crossclaimant, 

v. 

THE BANK OF NEW YORK MELLON FKA 
THE BANK OF NEW YORK, AS TRUSTEE 
FOR THE CERTIFICATEHOLDERS OF 
CWALT, INC., ALTERNATIVE LOAN TRUST 
2006-J8, MORTGAGE PASS-THROUGH 
CERTIFICATES, SERIES 2006-J8 and BANK 
OF AMERICA, N.A., 

Crossdefendants. 

NV Eagles, LLC (NV Eagles), The Bank of New York Mellon FKA The Bank of New York, 

as Trustee for the Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage 

Pass-Through Certificates, Series 2006-J8 (BONY), and Bank of America, N.A. (BANA) (collectively 

with BONY, Bank Defendants) stipulate as follows in advance of the upcoming bench trial: 

1. This matter concerns title to real property located at 2184 Pont National Drive, 

Henderson, Nevada 89044; Parcel No. 190-20-311-033 (Property). 

2. The Property is governed by the Declaration of Covenants, Conditions, and Restrictions 

(CC&Rs) of Madeira Canyon Homeowners Association (HOA), which were recorded in the Clark 

County Recorder's Office as Instrument Number 20050524-0002414.  Trial Ex. 8. 

/// 

/// 
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3. Melissa Lieberman (Borrower) borrowed $511,576.00 to finance her purchase of the 

Property in 2006, which loan was secured by a deed of trust recorded in the Clark County Recorder's 

Office as Instrument Number 20061127-0002922 (Deed of Trust).  Trial Ex. 1. 

4. On or about September 14, 2011, the Deed of Trust was assigned to BONY via an 

Assignment of Deed of Trust recorded in the Clark County Recorder's Office as Instrument Number 

20110919-0000030.  Trial Ex. 2. 

5. After the Borrower defaulted on her obligations to the HOA, the HOA retained Nevada 

Association Services, Inc. (NAS) to collect the delinquency. 

6. On October 27, 2010, NAS recorded a Notice of Delinquent Assessment Lien in the 

Clark County Recorder's Office as Instrument Number 20101027-0002037.  Trial Ex. 3. 

7. On December 21, 2010, NAS recorded a Notice of Default and Election to Sell Under 

Homeowners Association Lien in the Clark County Recorder's Office as Instrument Number 

20101221-0000548.  Trial Ex. 4. 

8. After it received the Notice of Default, BANA, who serviced the loan secured by the 

Deed of Trust, retained Miles, Bauer, Bergstrom & Winters, LLP (Miles Bauer).  Trial Ex. 9. 

9. On or about February 22, 2011, Rock Jung, an attorney at Miles Bauer, sent a letter to 

NAS. Id., at BANA000131–32. 

10. On or about March 12, 2011, NAS sent Jung a payoff ledger showing the total amount 

the Borrower owed.  Id., at BANA000134–35.   

11. The ledger did not show the HOA had incurred any maintenance or nuisance-abatement 

charges.  Id.

12. On April 1, 2013, NAS recorded a Notice of Foreclosure Sale in the Clark County 

Recorder's Office as Instrument Number 20130401-0000723, which set the sale for April 26, 2013.

Trial Ex. 5. 

13. No sale occurred on that date.  

14. On June 7, 2013, NAS conducted an auction and Underwood Partners, LLC 

(Underwood) was the highest bidder and paid $30,000.00, as reflected in the Foreclosure Deed 
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2

recorded in the Clark County Recorder's Office as Instrument Number 20130703-0002523.  Trial Ex. 

6. 

15. On September 18, 2013, Underwood conveyed its interest in the Property to NV Eagles 

via a Grant, Bargain, and Sale Deed recorded in the Clark County Recorder's Office as Instrument 

Number 20131018-0001137.  Trial Ex. 7. 

16. BANA retained expert appraiser Matthew Lubawy to perform a retroactive Fair Market 

Value Appraisal of the Property at the time of the June 7, 2013 foreclosure sale, as defined in Unruch 

v. Streight, 96 Nev. 684, 615 P.2d 247 (1980) and the Restatement (third) of Property § 8.3.  Mr. 

Lubawy is qualified to render an opinion regarding the fair market value of the Property on June 7, 

2013.  As Mr. Lubawy opines in the expert report, the Property's fair market value at the time of the 

HOA's sale was $430,000.00.  Trial Ex. 12. 

17. For the purposes of this calculation, Mr. Lubawy did not consider the fair "forced sale" 

value of the real estate or the price of other comparable HOA non-judicial foreclosure sales, but the 

price which would result from negotiation and mutual agreement, after ample time to find a purchaser, 

between a vendor who is willing, but not compelled to sell, and a purchaser who is willing to buy, but 

not compelled to take a particular piece of real estate.    

18. The Parties stipulate to admit Joint Exhibits 1–16.  The Joint Exhibit List is attached as 

Exhibit A.   

Dated this 27th day of December 2019. 

HONG & HONG PLLC 

/s/ Joseph Y. Hong 
JOSEPH Y. HONG, ESQ. 
Nevada Bar No. 5995 
1980 Festival Plaza Drive, Suite 650 
Las Vegas, Nevada 89135 

Attorney for NV Eagles, LLC

Dated this 27th day of December, 2019. 

AKERMAN LLP 

/s/ Rex D. Garner 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
NATALIE L. WINSLOW, ESQ. 
Nevada Bar No. 12125 
REX D. GARNER, ESQ. 
Nevada Bar No. 9401 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 

Attorneys for Bank of America, N.A. and The Bank of 
New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8
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EXHIBIT(S) LIST 

JOINT EXHIBITS 

Exhibit 
Number Exhibit Description

Date 
Offered Objection

Date 
Admitted

1 
Deed of Trust 
BANA000001-000019

2 
Assignment of Deed of Trust 
BANA000023-000024

3 
Notice of Delinquent Assessment Lien 
BANA000020

4 
Notice of Default and Election to Sell 
BANA000021-000022

5 
Notice of Foreclosure Sale 
BANA000025-000026

6 
Foreclosure Deed 
BANA000027-000029

7 
Grant, Bargain Sale Deed 
BANA000030-000033

8 
Covenants, Conditions, and Restrictions 
BANA000037-0000108

9 
Miles Bauer Tender Affidavit 
BANA000127-000143

10 
Miles Bauer Letter Affidavit 
BANA000144-000149

11 NAS Collection File 
BANA000150-000337

12 Expert Report of Matthew Lubawy 
BANA001155-001184

Case 
No.:

A-13-685203-C
Civil Trial 
Date: 

January 14, 2020 

Dept. 
No.:  

XXXII  Judge: Rob Bare 

Court 
Clerk:

Plaintiff:  

NV EAGLES LLC 

 Recorder: 

Counsel for 
Plaintiff:

vs.  Joseph Y Hong, Esq.  

Defendant:  

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION et al

Counsel for 
Defendant:

Bank of America, N.A.  
Bank of New York Mellon

Darren Brenner, Esq., Rex Garner, Esq. 

CIVIL TRIAL BEFORE THE COURT
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Exhibit 
Number Exhibit Description

Date 
Offered Objection

Date 
Admitted

13 Pleadings and Order from Case No. 2:11-cv-00167 
BANA000715-000750; BANA000783-000819

14 Briefing and Arbitration Award from NRED Case No. 12-58 
BANA000910-000927; BANA000994;  
BANA001011-001015 

15 Payoff Statement 
BANA000109-000111

16 Lis Pendens 
BANA000034-000036
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OPP 
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
REX D. GARNER, ESQ. 
Nevada Bar No. 9401 
AKERMAN LLP 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134 
Telephone:    (702) 634-5000 
Facsimile:     (702) 380-8572 
Email: darren.brenner@akerman.com 
Email: rex.garner@akerman.com 

Attorneys for Bank of America, N.A. and The Bank of 
New York Mellon FKA The Bank of New York, as 
Trustee for the Certificateholders of CWALT, Inc., 
Alternative Loan Trust 2006 J-8, Mortgage Pass-
Through Certificates, Series 2006-J8  

DISTRICT COURT 

CLARK COUNTY, NEVADA

MELISSA LIEBERMAN, an individual, on 
behalf of itself and all others similarly 
situated;  

Plaintiff, 

v. 

MADEIRA CANYON HOMEOWNERS' 
ASSOCIATION, a Nevada homeowners 
association, NEVADA ASSOCIATION 
SERVICES, INC., a Nevada corporation, BANK 
OF AMERICA, N.A., a federal savings bank, 
RESURGENT CAPITAL SERVICES, LP, a 
national corporation, UNDERWOOD 
PARTNERS, LLC, an unknown business entity, 
and DOES 1 through 10, inclusive; ROE 
CORPORATIONS 1 through 10, inclusive,  

Defendants.

Case No.: A-13-685203-C
Dept. No.: XXXII 

Consolidated with: A-13-690944-C 

BANK OF AMERICA AND THE BANK 
OF NEW YORK MELLON, AS 
TRUSTEE'S OPPOSITION TO NV 
EAGLES' RULE 50 MOTION 

And all related claims. 

The Bank of New York Mellon FKA The Bank of New York, as Trustee for the 

Certificateholders of CWALT, Inc., Alternative Loan Trust 2006 J-8, Mortgage Pass-Through 

Certificates, Series 2006-J8 (BoNYM) and Bank of America, N.A. (BANA) submit opposition to NV 

Eagles, LLC's Motion for Judgment as a Matter of Law Pursuant to Rule 50. 

Case Number: A-13-685203-C

Electronically Filed
1/15/2020 8:23 AM
Steven D. Grierson
CLERK OF THE COURT
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I. INTRODUCTION  

On the first day of trial, NV Eagles raised for the very first time in over five years of litigation 

the argument that BoNYM's cross-claims against it were barred by the statute of limitations, arguing 

first that the time period is three years, then arguing in its written motion that the period could be five 

years.  Under any scenario, NV Eagles' motion should be denied. 

II. PROCEDURAL HISTORY 

This case began on July 16, 2013 when the former homeowner, Melissa Lieberman, filed suit 

over the HOA's foreclosure, naming the HOA, NAS, and Underwood Partners among the defendants.  

Two months later, Underwood Partners transferred its interest in the property to NV Eagles.  

In October 2013, despite the pending lawsuit by Lieberman, NV Eagles sued Pulte and others 

for clear title.  Pulte was never the record beneficiary of the deed of trust, and NV Eagles voluntarily 

dismissed it from that lawsuit in January 2014.  The two cases were also consolidated. 

In 2016, NV Eagles and BANA filed competing summary judgment motions, with BANA 

arguing tender preserved the deed of trust and attaching the evidence thereof.  NV Eagles did not argue 

then that BANA's tender defense was untimely. 

At calendar call on May 9, 2016, the parties discussed the fact that although they had been 

litigating as though quiet title/declaratory relief claims existed between them, the pleadings did not 

actually contain them, so the Court granted the parties leave to amend their pleadings by July 15, 

which they both did.   

BoNYM/BANA's answer to NV Eagles' cross-claims included an affirmative defense of 

tender.  NV Eagles never answered BoNYM's cross-claim, so it asserted zero affirmative defenses 

until the day of trial. 

III. ARGUMENT  

A.  The Court should deny the motion outright or defer ruling to close of trial.

Rule 52(c) governs motions for judgment at bench trials.  The rule permits a court to defer 

ruling on the motion until after both parties rest: "The court may, however, decline to render any 

judgment until the close of the evidence."   To spare the waste of the remaining witness's time, BoNYM 
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and BANA request deferral of NV Eagles' motion until closing arguments.  And for the reasons below, 

the Court should deny the motion on its merits. 

B. NV Eagles waived any statute of limitations defense.  

Rule 8(c) requires a party to affirmatively state statute of limitations in its responsive pleading.  

NV Eagles has never filed a responsive pleading to BoNYM's cross-claim, meaning NV Eagles waived 

the defense. 

NV Eagles also waived the defense by having first filed its claims against the proper defendant 

in 2019.  NV Eagles' cross-claims against BoNYM/BANA are not amendments to prior claims; all 

those claims had been dismissed voluntarily years before.  Hence, if BoNYM's cross-claim is untimely, 

so is NV Eagles' cross-claim. 

C. Statutes of Limitations do not apply to defenses. 

Decades ago, the Nevada Supreme Court examined the issue of applying statute of limitations 

to defenses and concluded: "Limitations do not run against defenses."  Dredge Corp. v. Wells Cargo, 

Inc., 389 P.2d 394, 396 (Nev. 1964).1  The reasoning behind this statement follows in the next sentence 

of the opinion: "The statute is available only as a shield, not a sword."  Id.  Statutes of limitations are 

themselves affirmative defenses to offensive claims, so a defense's application to another defense 

makes little sense, but that is precisely what NV Eagles advocates here. 

Dredge, in turn, cited to a Second Circuit case called Luckenbach Steamship Co. v. United 

States, 312 F.2d 545, 548 (2d Cir. 1963), which held that "[l]imitations statutes do not apply to 

declaratory judgments as such. Declaratory relief is a mere procedural device by which various types 

of substantive claims may be vindicated. There are no statutes which provide that declaratory relief 

will be barred after a certain period of time." 

Even if they did, however, BANA argued tender in summary judgment briefing on June 6, 

2016––well within five years after the HOA sale on June 7, 2013 and within the hypothetical three-

year statute NV Eagles argues. 

1 NV Eagles' attempt to distinguish Dredge Corp. is not coherently explained. 
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And in the minute order of the TWT Investments case cited and attached by NV Eagles, 

nothing in the minute order applies a statute of limitations to defenses.  Instead, the court's minute 

order discusses application of same to Nationstar's claims based on HERA and tender.  Ex. D to NV 

Eagles' Mot.   

D. NV Eagles' tender amount arguments are addressed in other pleadings. 

As to NV Eagles' argument that Miles Bauer tendered the incorrect amount, this also has never 

been raised before.  In NV Eagles's 2016 summary judgment briefing, that argument was not raised.  

Instead, NV Eagles argued over the alleged conditions in the Miles Bauer letter and the application of 

Ikon Holdings.   

In any event, BoNYM and BANA's trial brief addresses this issue, and it will be argued in 

closings after the evidence. 

IV. CONCLUSION 

BoNYM/BANA ask the Court to defer ruling until after evidence, to the extent the Court does 

not deny NV Eagles' motion outright.  And whenever the Court makes a ruling on this motion, for any 

or all of the reasons stated above, the Court should deny this motion. 

DATED this 15th day of January, 2020. 

AKERMAN LLP

/s/ Rex D. Garner  
DARREN T. BRENNER, ESQ. 
Nevada Bar No. 8386 
REX D. GARNER, ESQ. 
Nevada Bar No. 9401 
1635 Village Center Circle, Suite 200 
Las Vegas, Nevada 89134  

Attorneys for BoNYM and BANA 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of January, 2020, and pursuant to NRCP 5(b), I 

served via the Clark County electronic filing system a true and correct copy of the foregoing BANK 

OF AMERICA AND THE BANK OF NEW YORK MELLON, AS TRUSTEE'S OPPOSITION 

TO NV EAGLES' RULE 50 MOTION,  addressed to: 

Gordon & Rees LLP gangulo@gordonrees.com 

Gayle Angulo  gangulo@gordonrees.com 

Marie Ogella  mogella@gordonrees.com 

Robert Larsen  rlarsen@gordonrees.com 

Hong & Hong Law Office 

Joseph Y. Hong, Esq.  yosuphonglaw@gmail.com 

Debbie Batesel  dbhonglaw@hotmail.com 

 /s/ Doug J. Layne 
An employee of Akerman LLP 

0246




