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ARIEL E. STERN
Nevada Bar No. 8276
DIANA S. ERB
Nevada Bar No. 10580
AKERMAN SENTERFITT LLP
400 South Fourth Street, Suite 450
Las Vegas, Nevada 89101
Telephone: (702) 634-5000
Facsimile: (702) 380-8572
Email: ariel.stern@akerman.com
Email: diana.erb@akerman.com

Attorneys for Plaintiff
BAC Home Loans Servicing, LP

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

BAC HOME LOANS SERVICING, LP,

Plaintiff,

v.

STONEFIELD II HOMEOWNERS
ASSOCIATION; ANTHEM HIGHLANDS
COMMUNITY ASSOCIATION; MONTECITO
AT MOUNTAIN’S EDGE HOMEOWNERS
ASSOCIATION; HERITAGE SQUARE SOUTH
HOMEOWNERS’ ASSOCIATION, INC.;
SIERRA RANCH HOMEOWNERS
ASSOCIATION; CORTEZ HEIGHTS
HOMEOWNERS ASSOCIATION; SOUTHERN
HIGHLANDS COMMUNITY ASSOCIATION;
ELKHORN – CIMARRON ESTATES
HOMEOWNERS ASSOCIATION; ELKHORN
COMMUNITY ASSOCIATION, a Nevada non-
profit corporation; CANYON CREST
ASSOCIATION; LAS BRISAS
HOMEOWNERS ASSOCIATION; ALIANTE
MASTER ASSOCIATION; MOUNTAIN’S
EDGE MASTER ASSOCIATION; ALESSI &
KOENIG, LLC; ALLIED TRUSTEE
SERVICES, INC.; ANGIUS & TERRY
COLLECTIONS, LLC; ASSESSMENT
MANAGEMENT GROUP INC.; ASSET
RECOVERY SERVICES, INC.; LJS&G, LTD.,
d/b/a Leach Johnson Song & Gruchow;
HOMEOWNER ASSOCIATION SERVICES,

CASE NO.: 2:11-cv- 00167

COMPLAINT
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0692



{LV008657;1} 2
_________________________________________________________________________________________________

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

INC.; NEVADA ASSOCIATION SERVICES,
INC.; PHIL FRINK & ASSOCIATES, INC.;
G.J.L., INCORPORATED, d/b/a Pro Forma Lien
& Foreclosure; K.G.D.O. HOLDING
COMPANY, INC., d/b/a Terra West Property
Management; RMI MANAGEMENT LLC, d/b/a/
Red Rock Financial Services; SILVER STATE
TRUSTEE SERVICES, LLC,

Defendants.

INTRODUCTION

Nevada law gives homeowners’ associations the power to impose and foreclose a lien for

unpaid assessments. Nevada Revised Statute section 116.3116 makes this lien superior to a first

security interest, but only in an amount equal to common assessments for the nine months preceding

the action to enforce the lien. (The portion of a homeowners’ association lien senior to a first deed of

trust is referred-to as a “super-priority lien.”) BAC Home Loans Servicing, LP (“BAC”) services

hundreds of residential loans secured by properties that are subject to these homeowners’ association

liens. To maintain clear and marketable title to these properties, BAC has tendered payments to the

trustees of many homeowners’ associations that, if accepted, would fully satisfy their super-priority

liens. But the trustees of many homeowners associations – including Defendants – are rejecting these

payments based on erroneous interpretations of Nev. Rev. Stat. § 116.3116 and other law. The

trustees are also demanding BAC pay fees and costs excluded from the super-priority lien as a

condition to accepting payment of the super-priority amount. BAC therefore seeks a declaration

confirming (a) its right to tender payment of super-priority liens and (b) the amount entitled to super-

priority status.

PARTIES

Plaintiff

1. BAC is a Texas limited partnership, but is a citizen of North Carolina.

Defendant Homeowners’ Associations (HOAs)

2. Stonefield II Homeowners Association (“Stonefield”) is a Nevada non-profit

corporation with its principal place of business in Nevada.

3. Anthem Highlands Community Association (“Anthem”) is a Nevada non-profit
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corporation with its principal place of business in Nevada.

4. Montecito at Mountain’s Edge Homeowners Association (“Montecito”) is a Nevada

non-profit corporation with its principal place of business in Nevada.

5. Heritage Square South Homeowners’ Association, Inc. (“Heritage”), is a Nevada non-

profit corporation with its principal place of business in Nevada.

6. Sierra Ranch Homeowners Association (“Sierra Ranch”) is a Nevada non-profit

corporation with its principal place of business in Nevada.

7. Cortez Heights Homeowners Association (“Cortez Heights”) is a Nevada non-profit

corporation with its principal place of business in Nevada.

8. Southern Highlands Community Association (“Southern Highlands”) is a Nevada non-

profit corporation with its principal place of business in Nevada.

9. Elkhorn – Cimarron Estates Homeowners Association (“Elkhorn-Cimarron”) is a

Nevada non-profit corporation with its principal place of business in Nevada.

10. Elkhorn Community Association, (“Elkhorn”) is a Nevada non-profit corporation with

its principal place of business in Nevada.

11. Canyon Crest Association (“Canyon Crest”) is a Nevada non-profit corporation with

its principal place of business in Nevada.

12. Las Brisas Homeowners Association (“Las Brisas”) is a Nevada non-profit corporation

with its principal place of business in Nevada.

13. Aliante Master Association (“Aliante”) is a Nevada non-profit corporation with its

principal place of business in Nevada.

14. Mountain’s Edge Master Association (“Mountain’s Edge”) is a Nevada non-profit

corporation with its principal place of business in Nevada.

Defendant Trustees

15. Alessi & Koenig, LLC (“Alessi”), is a Nevada limited liability company with its

principal place of business in Nevada.

16. Upon information and belief, Alessi acts as trustee for Defendant Southern Highlands,

as well as other homeowners’ associations in Nevada.
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17. Allied Trustee Services, Inc. (“Allied”), is a Nevada foreign corporation with a

qualifying state of California, with its principal place of business unknown.

18. Upon information and belief, Allied acts as trustee for Defendant Cortez Heights, as

well as other homeowners’ associations in Nevada.

19. Angius & Terry Collections, LLC (“Angius”), is a Nevada limited liability company

with its principal place of business in Nevada.

20. Upon information and belief, Angius acts as trustee for Defendant Elkhorn, as well as

other homeowners’ associations in Nevada.

21. Assessment Management Group Inc. (“AMGI”) is a Nevada corporation with its

principal place of business in Nevada.

22. Upon information and belief, AMGI acts as trustee for Defendant ElkHorn-Cimarron,

as well as other homeowners’ associations in Nevada.

23. Asset Recovery Services, Inc. (“ARSI”), is a Nevada corporation with its principal

place of business in Nevada.

24. Upon information and belief, ARSI acts as trustee for Defendant Canyon Crest, as well

as other homeowners’ associations in Nevada.

25. LJS&G, Ltd., d/b/a Leach Johnson Song & Gruchow (“Gruchow”), is a Nevada

corporation with its principal place of business in Nevada.

26. Upon information and belief, Gruchow acts as trustee for Defendant Sierra Ranch, as

well as other homeowners’ associations in Nevada.

27. Homeowner Association Services, Inc. (“HOASI”), is a collection agency licensed in

Clark County with its with its principal place of business in Nevada.

28. Upon information and belief, HOASI acts as trustee for Defendant Las Brisas, as well

as other homeowners’ associations in Nevada.

29. Nevada Association Services, Inc. (“NASI”), is a Nevada corporation with its principal

place of business in Nevada.

30. Upon information and belief, NASI acts as trustee for Defendant Aliante, as well as

other homeowners’ associations in Nevada.
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31. Phil Frink & Associates, Inc. (“Frink”), is a Nevada corporation with its principal place

of business in Nevada.

32. Upon information and belief, Frink acts or has acted as trustee for Defendant

Stonefield, as well as other homeowners’ associations in Nevada.

33. G.J.L., Incorporated, d/b/a Pro Forma Lien & Foreclosure (“Pro Forma”), is a

collection agency licensed in Clark County and is a Nevada corporation with its with its principal

place of business in Nevada.

34. Upon information and belief, Pro Forma acts as trustee for Defendant Heritage, as well

as other homeowners’ associations in Nevada.

35. K.G.D.O. Holding Company, Inc., d/b/a Terra West Property Management (“Terra

West”), is a Nevada corporation with its principal place of business in Nevada.

36. Upon information and belief, Terra West acts as trustee for Defendant Montecito, as

well as other homeowners’ associations in Nevada.

37. RMI Management LLC, d/b/a Red Rock Financial Services (“RRFS”), is a Nevada

corporation with its with its principal place of business in Nevada.

38. Upon information and belief, RRFS acts or has acted as trustee for Defendant Anthem,

as well as other homeowners’ associations in Nevada.

39. Silver State Trustee Services, LLC (“SSTS”), is a Nevada limited liability company

with its principal place of business in Nevada.

40. Upon information and belief, SSTS acts or has acted as trustee for Defendant

Mountain’s Edge, as well as other homeowners’ associations in Nevada.

41. Upon information and belief, homeowners’ associations currently unknown to BAC

are directing Defendant Trustees to refuse to communicate with BAC and to reject tender of lien

amounts from BAC and other loan servicers. BAC reserves the right to amend its Complaint to insert

the names of these homeowners associations when they are identified.

JURISDICTION AND VENUE

42. This Court has subject matter jurisdiction under 28 U.S.C. § 1332 because there is

complete diversity of citizenship and the amount in controversy exceeds $75,000.
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43. BAC is a citizen of North Carolina. None of the Defendants are North Carolina

citizens. There is complete diversity between BAC and Defendants.

44. The amount in controversy exceeds $75,000 because, as shown below, the value of the

object of this litigation – clear, marketable title for real property securing hundreds of mortgage loans

– exceeds $75,000.

45. The court may exercise personal jurisdiction over each Defendant because each

Defendant is a Nevada citizen or is actively doing business in Nevada.

46. Venue is proper under 28 U.S.C. § 1391(b) because the acts or transactions complained

of occurred in this District and the real property at issue is in this District.

FACTS

Background

47. BAC services thousands of mortgage loans in Nevada on behalf of many holders of

first deeds of trust, or “first security interests” for purposes of Nev. Rev. Stat. § 116.3116.

48. Many of these deeds of trust are subject to the liens of homeowners’ associations.

49. Under Nevada law, homeowners’ associations have the right to charge property owners

residing within the community an assessment to cover the association’s expenses for maintaining or

improving the community, among other things.

50. When these assessments go unpaid, the association may impose and then foreclose on

a lien if the assessments remain unpaid.

51. Under Nev. Rev. Stat. § 116.3116, an association may impose a lien for “any penalties,

fees, charges, late charges, fines and interest charged” under Nev. Rev. Stat. § 116.3102(1)(j)–(n).

52. Nev. Rev. Stat. § 116.3116 makes an association’s lien for assessments junior to a first

deed of trust, such as the deeds of trust securing BAC’s loans, with one exception: an association’s

lien is senior to a first security interest “to the extent of the assessments for common expenses based

on the periodic budget adopted by the association pursuant to NRS 116.3115 which would have

become due in the absence of acceleration during the 9 months immediately preceding institution of

an action to enforce the lien[.]”

53. As generally applied and interpreted by homeowners’ associations and their trustees
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(including, without limitation, Defendants), the “super-priority” lien created by Nev. Rev. Stat. §

116.3116 attaches only after a first-priority deed of trust is foreclosed. If the amount secured by the

super-priority lien is not paid at or prior to foreclosure of the first deed of trust, the super-priority lien

continues to cloud title to the property. BAC must clear this cloud in order to deliver marketable title

to its foreclosure purchaser.

54. To fulfill its obligation to protect the deeds of trust securing the loans it services, BAC

tenders payment of the super-priority amount. On occasion, BAC makes this tender prior to

foreclosing on the deed of trust.

55. Several trustees of homeowners’ associations, including the trustee Defendants, have

wrongfully rejected BAC’s tender.

56. In some instances, Defendant Trustees have refused to communicate with BAC when

BAC sought a pay-off amount for the association’s super-priority lien.

57. By refusing BAC’s tender of the super-priority amount, the HOA Defendants prevent

BAC from clearing the super-priority lien from the title of the properties securing its loans.

Illustrative Examples

58. For example, on January 29, 2010, BAC tendered a check for $180.00 to Defendant

Trustee Frink in full satisfaction of Defendant Homeowners’ Association Stonefield’s lien against a

property located at 9050 Alsandair Court.

59. On February 18, 2010, Stonefield, through its trustee Frink, returned BAC’s check.

Frink rejected the check, claiming (1) “the Association has no relationship, and therefore no

obligation to communicate with or negotiate with, [BAC] under any circumstance unless and until

[BAC] is the owner of the property,” and (2) “the Association has no obligation or intention to accept

a partial payment from [BAC] . . . .” Apparently, Frink regarded BAC’s payment as a “partial

payment” because it did not include the attorney’s fees Stonefield allegedly incurred while attempting

to enforce its lien or the full amount of assessments Stonefield asserted were due. A true and correct

copy of the returned check with the accompanying letter, as well as BAC’s original letter to

Stonefield, are attached as Exhibit 1.

60. BAC also tendered payments to Southern Highlands, through its trustee Alessi, only to
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have Alessi reject the payments and proceed with its foreclosure action.

61. On December 17, 2009, January 13, 2010, January 26, 2010, January 29, 2010 and

February 12, 2010, BAC tendered five (5) separate checks to SHCA for full payment of five (5) liens

on five (5) properties: 10865 Calcedonian Street, 11117 Deluna Street, 10792 Vineyard Pass Street,

10930 Fintry Hills Street, and 6017 Lamotte Avenue.

62. Alessi rejected these five (5) payments based on its contention that the payments were

not for the full lien amount because none of the five (5) payments included Southern Highlands’

attorney’s fees or “the reasonable costs of collection.” A true and correct copy of the returned checks

with the accompanying letter from Alessi are collectively attached as Exhibit 2.

63. Anthem, through Red Rock, also received and rejected payment in full from BAC.

64. As with Southern Highlands, BAC tendered five (5) checks to Red Rock for full

payment of five (5) liens on five (5) properties: 2724 Mintlaw Avenue, 2855 Strathallan Avenue,

2784 Drummossie Drive, 2859 Strathallan Avenue, 2734 Craigmillar Street.

65. Red Rock returned each check, based on its contention that BAC had failed to tender

the full amount due, meaning the full amount of Anthem’s attorney’s fees.

66. Similar to the illustrative examples above, each named Defendant Trustee has

wrongfully rejected tender of payments by BAC that would have satisfied the full lien amount for the

corresponding Defendant Homeowners’ Association.

67. Defendant Trustees and Defendant Homeowners’ Associations are intransigent in their

position. They will continue to refuse BAC’s payments and to release their liens because they believe

– erroneously – that the law requires BAC to pay them more than the amount being tendered: nine (9)

months’ worth of common general assessments.

68. BAC therefore seeks declaratory relief to clarify and settle legal relations between it

and Defendants, and to obtain relief from the uncertainty and controversy surrounding Defendants’

refusal of BAC’s payments.

ACTION FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

69. Based on the facts alleged above, BAC seeks declaratory relief under 28 U.S.C. § 2201

and Nev. Rev. Stat. Ch. 30.
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70. Because the issues outlined above are principally questions of law and because the

associations, including Defendants, will continue clouding the title of properties securing the loans

BAC services under erroneous interpretations of the law, BAC requests “a speedy hearing” as

provided by Federal Rule of Civil Procedure 57.

71. An actual controversy exists between BAC and Defendants because Defendants have,

among other things, (a) refused to accept BAC’s tender to pay the amounts secured by the super-

priority lien and (b) improperly demanded payment of attorneys’ fees and collection costs even

though these expenses are not afforded super-priority status by Nev. Rev. Stat. § 116.3116.

72. BAC’s interests are adverse to Defendants’ because BAC cannot clear the title to the

properties securing the loans it services unless it pays Defendants the amount secured by the super-

priority lien, but Defendants refuse to accept payment unless BAC also pays funds not entitled to

super-priority status.

73. BAC seeks two judicial declarations. These judicial declarations are necessary (a) to

settle an actual and ripe dispute between BAC and Defendants concerning the parties’ rights and

obligations under Nev. Rev. Stat. § 116.3116 and (b) to prevent the Defendants from unlawfully

clouding title to real property with excessive and unlawful liens.

74. First, a judicial declaration is needed establishing BAC’s right to pay off or “redeem”

the associations’ super-priority liens.

75. Many homeowners associations, including Defendants, refuse to provide BAC payoff

information and reject BAC’s tender in part because they wrongfully contend BAC “has no

relationship [with it], and therefore no obligation to communicate with or negotiate with [BAC] under

any circumstance unless and until [BAC] is the owner of the property[.]” Exhibit 1.

76. BAC has both a common-law and a statutory right to pay off or redeem any lien that is

senior to the deeds of trust securing the loans it services. This Court should judicially declare that

BAC is entitled to pay off that portion of an association’s lien that is senior to BAC’s first deed of

trust, even if payment is tendered before BAC forecloses on the deed of trust. This right necessarily

includes the right to obtain information related to the exercise of those rights, including the amount

due under Nev. Rev. Stat. § 116.3116.
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77. Second, the Court should issue a judicial declaration establishing an association’s

super-priority lien does not include attorneys’ fees or collection costs. Under the plain language of

Nev. Rev. Stat. § 116.3116, only nine (9) months of regular, budgeted common assessments are

included in the super-priority amount.

78. Without these declarations, associations and trustees – including, without limitation,

Defendants – will continue refusing tender from BAC unless BAC also pays amounts to which they

are not entitled. Allowing Defendants to continue this practice would deprive BAC of the ability to

protect its deeds of trust without paying excessive and unlawful fees to Defendants.

79. In addition to these judicial declarations, the Court should issue an injunction (a)

prohibiting Defendants from wrongfully rejecting BAC’s tender of the super-priority amount and (b)

requiring Defendants to disclose and account for the super-priority amounts upon request by BAC.

This injunction is required to give effect to the Court’s declaratory judgments.

PRAYER FOR RELIEF

BAC respectfully prays that the Court grant the following:

a. A declaration that (1) BAC has a right to pay off or redeem an association’s super-

priority lien, and (2) only budgeted common assessments, but not attorneys’ fees or collection costs,

are included within the super-priority amount under Nev. Rev. Stat. § 116.3116;

b. Attorney’s fees and costs of suit, as provided for in 28 U.S.C. § 2201 and Nev. Rev.

Stat. Ch. 30.;

c. An injunction as set forth in paragraph 79 of this Complaint; and

d. For such other and further relief the Court deems proper.

DATED this 31st day of January, 2011.
AKERMAN SENTERFITT LLP

/s/ Ariel Stern
ARIEL E STERN, ESQ.
Nevada Bar No. 8276
DIANA S. ERB, ESQ.
Nevada Bar No. 10580
400 South Fourth Street, Suite 450
Las Vegas, Nevada 89101
Attorneys for Plaintiff
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