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See Exhibit 1 for a full description of the nature of the action and the result below.

1. Whether the District Court erred in finding that Plaintiff had pleaded a claim for vicarious liability rather than for negligent entrustment 
against Harvest;
2. Whether the District Court erred in finding that Plaintiff had not voluntarily abandoned any claim for vicarious liability or negligent 
entrustment at trial;
3. Whether the District Court erred when it shifted the burden of proof onto Harvest to demonstrate that Mr. Lujan was not acting within the 
course and scope of his employment when the accident occurred;
4. Whether the District Court erred when it denied Harvest's Motion for Entry of Judgment even though it found that Mr. Morgan had 
presented insufficient evidence to determine whether Mr. Lujan was acting within the course and scope of his employment;
5. Whether the District Court erred in applying Nevada's "going and coming" rule;
6. Whether the District Court erred when it ordered a separate trial on vicarious liability under NRCP 42 after trial had already taken place 
and after the jury entered a verdict which did not find Harvest liable;
7. Whether the District Court erred when it denied Harvest's Motion to Dismiss under NRCP 41 for Mr. Morgan's failure to bring an action 
against Harvest to trial within five years of the commencement of the action;
8. Whether substantial evidence supported the District Court's factual determination that Mr. Lujan was "on the clock for his job as a shuttle 
bus driver for Harvest . . . at the time of the crash;" and
9. Whether the District Court erred when it entered summary judgment in Mr. Morgan's favor based upon its own determination that Mr. 
Lujan's affidavit--which was acquired after discovery had concluded and after judgment had been rendered against Mr. Lujan--which stated 
that he was not on a lunch break when the accident occurred was more credible than Mr. Lujan's trial testimony that he was on a lunch 
break when the accident occurred. 
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This appeal may require this Court to determine whether Nevada is going to adopt the "lunch break" rule under 
Nevada's "coming and going" rule as California courts have done. 



This matter is not presumptively assigned to the Court of Appeals, nor is this matter presumptively retained by the Supreme Court.  However, 
the Supreme Court should retain this case because of the potentially significant determinations it could make under NRCP 42 and NRCP 42, 
the high dollar amount in this matter (over $3 million), and the Supreme Court's familiarity with this case already based upon the multiple writ 
petitions that have been filed with it on these issues.

Justice Bell must recuse herself from this matter because she was the district court judge presiding over this matter and with whose 
decisions Harvest Management respectfully submits were incorrect.

This case went through a jury trial but Harvest Management's liability was decided by summary 
judgment after the Second Jury Trial and before a Third Jury Trial
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November 16, 2022

November 16, 2022

X



December 13, 2022

NRAP 4(a)

X

In this case, there are two defendants: Mr. Lujan and Harvest Management.  A final judgment was entered against Mr. Lujan previously.  The 
order granting summary judgment against Harvest Management for vicarious liability is a final judgment under NRAP 3A(b)(1) because the 
rights and liabilities of all parties has now been decided.  



David E. Lujan;
Aaron M. Morgan;
Harvest Management Sub LLC

Mr. Lujan is not involved in this appeal.  He has a judgment entered against him in this case.  He has not chosen to file appeal.

Motion for Entry of Judgment (denied January 3, 2020)
Separate Trial on Vicarious Liability (granted January 3, 2020)
Motion to Dismiss under NRCP 41(e) (denied August 11, 2022)
Motion for Summary Judgment (granted November 16, 2022) 

Mr. Lujan: Negligence--Special Verdict (granted April 9, 2018)

Harvest:
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8. Nature of the action.  Briefly describe the nature of the action and the result 

below: 

In 2014, Mr. Lujan, a shuttlebus driver for the Montara Meadows retirement 

facility, exited Paradise Park and crashed into Mr. Morgan.  Mr. Morgan sued Mr. 

Lujan for the resulting injuries.  He also sued Harvest, labelling his claim against 

Harvest as one for vicarious liability, but substantively pleading a claim for 

negligent entrustment.  Leading up to trial, Mr. Morgan had not pleaded vicarious 

liability, did not propound discovery regarding it, and did not mention vicarious 

liability in the pretrial memorandum. 

In 2017, the Parties tried this case before a jury (the “First Trial”).  During 

the First Trial, Mr. Lujan testified that he crashed into Mr. Morgan while returning 

from his lunch break.  However, before the case could be determined on its merits, 

the district court declared a mistrial.  Thus, by the end of the First Trial, Mr. 

Morgan had only presented evidence that repudiated any claim for vicarious 

liability against Harvest.  

The Parties then tried this case again in 2018 (the “Second Trial”).  At the 

Second Trial, the district court did not recognize Harvest as a party, and Mr. 

Morgan never mentioned Harvest—or vicarious liability—in his Voir Dire, 

Opening Statement, or Closing Statement.  Mr. Morgan only presented two pieces 

of evidence concerning Harvest: (1) Mr. Lujan’s First Trial testimony (which never 

mentioned Harvest); and (2) Harvest’s 30(b)(6)’s testimony that confirmed Mr. 

Lujan’s First Trial testimony.  Mr. Morgan did not even ask if Harvest employed 

Mr. Lujan.  

Critically, there were no jury instructions on vicarious liability, no jury 

instructions regarding the course and scope of employment, nor even jury 

instructions on negligent entrustment.  Mr. Morgan did not even propose any such 

instructions.  Moreover, the special verdict form, which Mr. Morgan had the 
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opportunity to edit and which Mr. Morgan approved, did not include Harvest at 

all.  Even worse, Mr. Morgan, in his closing statement, explained to the jury how 

to fill out the special verdict form; that instruction specifically instructed that 100% 

fault could be assigned to the singular defendant: Mr. Lujan.  Ultimately, the jury 

rendered a verdict solely against Mr. Lujan.  

Months later, Mr. Morgan raised, for the first time, an alleged vicarious 

liability claim against Harvest in a Motion for Entry of Judgment (the “Morgan 

MEJ”) in which he sought to apply the verdict against Harvest because the verdict 

form lacked any apportionment of fault against Harvest.  Mr. Morgan claimed that 

vicarious liability had been tried by consent.  After significant motion practice, 

Judge Gonzalez denied the motion. 

In December 2018, Mr. Morgan appealed from the Morgan MEJ, which this 

Court dismissed.  While the appeal was pending before the Nevada Supreme 

Court, Harvest filed a Motion for Entry of Judgment (the “Harvest MEJ”), alleging 

Mr. Morgan had voluntarily abandoned his negligent entrustment claim and, 

regardless, failed to prove either that claim or the vicarious liability claim at trial.  

After motion practice, Judge Gonzalez transferred the Harvest MEJ back to Chief 

Judge Linda Bell but retained jurisdiction over the case.  Post-transfer, Chief Judge 

Bell entered a Decision and Order (the “April 2019 Order”) in which she agreed 

that the flawed verdict form used at trial did not support a verdict against Harvest, 

stated an intent to reconvene the long-since-discharged jury to fix the verdict form, 

and contradictorily stated that Harvest failed to contest vicarious liability.  

In April 2019, Harvest filed a writ petition before this Court to direct Chief 

Judge Bell to vacate the April 2019 Order and grant the Harvest MEJ.  This Court 

denied the writ without prejudice but indicated that reconvening a jury would be 

improper.  The district court heard oral argument on the Harvest MEJ.  Months 

later, Chief Judge Bell denied the Harvest MEJ and ordered a separate trial under 
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NRCP 42(b) on the issues of Harvest’s vicarious liability (the “January 2020 

Order”).  In that January 2020 Order, Chief Judge Bell stated that she could not 

enter judgment in Harvest’s favor on vicarious liability because the issue had 

never been addressed at trial.  Specifically, she stated that Mr. Morgan never 

presented any evidence on the issue of vicarious liability.  In March 2020, Harvest 

filed a writ petition regarding the January 2020 Order.  Ultimately, this Court 

denied that writ in September 2021, solely on the grounds that this instant appeal 

would be an adequate remedy.   

Following that denial, Harvest filed a Motion to Dismiss under Rule 41(e), 

arguing that Mr. Morgan failed to bring the unpled vicarious liability claim to trial 

within five years (the “41(e) MTD”).  After much motion practice, the district 

court denied this motion because vicarious liability had allegedly been brought to 

trial twice—despite the district court’s earlier finding that it had not. 

Shortly thereafter, Mr. Morgan filed a Motion for Summary Judgment 

Regarding Vicarious Liability (the “MSJ”).  In the MSJ, Mr. Morgan provided an 

affidavit from Mr. Lujan that substantially contradicted the sworn testimony he 

gave in the First Trial and which had been presented in the Second Trial.  In short, 

following a substantial jury verdict against him individually, Mr. Lujan 

contradicted his prior sworn testimony and claimed that he was not returning from 

a lunch break when he crashed into Mr. Morgan.  Based upon this contradictory 

affidavit, the district court granted the MSJ, holding Harvest vicariously liable for 

Mr. Lujan’s negligence.   

This appeal now follows.  
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