IN THE SUPREME COURT OF THE STATE OF NEVADA

Electronically Filed
Mar 16 2023 01:32 PM
Elizabeth A. Brown

BRYAN PHILLIP BONHAM, Clerk of Supreme Court
Appellant(s), Case No: A-20-823142-C

Vs. Docket No: 86217

THE STATE OF NEVADA; NEVADA
DEPARTMENT OF CORRECTIONS;
CHARLES DANIELS; TIM GARRETT;
AND CARTER POTTER,
Respondent(s),

RECORD ON APPEAL
VOLUME

ATTORNEY FOR APPELLANT ATTORNEY FOR RESPONDENT
BRYAN BONHAM #60575, AARON D. FORD,

PROPER PERSON ATTORNEY GENERAL

P.O. BOX 650 555 E. WASHINGTON AVE., STE. 3900

INDIAN SPRINGS, NV 89070 LAS VEGAS, NV 89101-1068

Docket 86217 Document 2023-08125



A-20-823142-C Bryan Bonham, Plaintiff(s) vs. Nevada State of, Defendant(s)

INDEX
VOLUME: PAGE NUMBER:
1 1-240
241 - 480

2
3 481 - 720
4 721 -949



A-20-823142-C

VOL

4

(9%

[\®)

R N . - T N SN

DATE

11/15/2022

1/11/2023

5/12/2021

7/1/2022

4/8/2021
11/4/2022
12/15/2022
10/15/2020

4/19/2021
6/8/2021
9/1/2021

2/15/2023
3/7/2023

12/22/2022

12/22/2022

12/22/2022
1/11/2023

Bryan Bonham, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

"Hearing Requested" Motion and Order for
Transportation of Inmate for Court
Appearance or, In the Alternative, for
Appearance by Telephone or Video
Conference

"Hearing Requested" Plaintiffs Motion to
Strike & Request for an Order of Fraud
Upon Court.

"Hearing Requested" Plaintiffs Response to
Defendants Motion to Dismiss or in
Alternative Motion for Summary Judgment

"In Person Hearing Requested" Motion for
Discovery/ Motion for Evidentiary Hearing
& Order to Show Cause

[Proposed] Decision and Order
Amended Notice of Hearing
Amended Notice of Hearing

Application to Proceed Informa Pauperis
(Confidential)

Case Appeal Statement
Case Appeal Statement
Case Appeal Statement
Case Appeal Statement
Case Appeal Statement
Certificate of Service
Certificate of Service
Certificate of Service

Certificate of Service

PAGE
NUMBER :

776 - 783

820 - 831

374 - 406

544 - 553

353 -356

775 -T775

803 - 803
7-11

372 -373
420 - 421
521-522
901 - 902
930 - 931
804 - 806
807 - 809
810 - 812
833 - 833



A-20-823142-C

VOL

EE S

—

DATE

1/31/2023
4/7/2021
3/16/2023

10/15/2020

2/2/2023
2/1/2023

1/13/2021
1/26/2023

2/9/2021

4/5/2021

4/5/2021

7/15/2022

7/15/2022

Bryan Bonham, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

Certificate of Service
Certificate of Service of Notice of Hearing

Certification of Copy and Transmittal of
Record

Civil Rights Complaint Pursuant to 42
U.S.C. 1983 Bench Trial Demanded Right
to Amend Reserved

Clerk's Notice of Curative Action

Clerk's Notice of Nonconforming
Document

Declaration of Service

Defendants' Amended Response to
Plaintiff's Motion to Strike; Hearing Not
Requested

Defendants' Motion for an Extension to File
an Answer or Responsive Pleading; No
Hearing Requested

Defendants' Motion to Dismiss or in the
Alternative Motion for Summary Judgment
[Hearing Requested] (Continued)

Defendants' Motion to Dismiss or in the
Alternative Motion for Summary Judgment
[Hearing Requested] (Continuation)

Defendants' Opposition to Motion for
Discovery/Evidentiary Hearing and Order
to Show Cause (Continued)

Defendants' Opposition to Motion for
Discovery/Evidentiary Hearing and Order
to Show Cause (Continuation)

PAGE
NUMBER :

855 - 856
351-352

869 - 869
858 - 860

207 - 211
842 - 854

222 -225

238 - 240

241 - 349

719 - 720

721 -722



A-20-823142-C

VOL

[\®)

DATE

4/13/2021

1/25/2023

1/9/2023

3/16/2023
3/30/2021

2/16/2023

3/4/2021

6/3/2021

2/1/2023

1/7/2021

Bryan Bonham, Plaintiff (s)
vs.
Nevada State of, Defendant(s)

INDEX

PLEADING

Defendants' Opposition to Plaintiff's Motion

for the Appointment of Counsel; No
Hearing Requested

Defendants' Response to Plaintiff's Motion
to Strike; Hearing Not Requested

Defendants' Response to Plaintiff's
Supplemental Pleadings; Hearing Not
Requested

District Court Minutes

Exparte Motion for Appointment of
Counsel and Request for an Evidentiary
Hearing

Findings of Fact, Conclusions of Law and
Judgement

Hearing Requested in Camera. Plaintiffs
Response to Defendant Request for
Extension of Time to File an Answer or
Responsive Pleading; Motion for Default
for Plaintiff.

Hearing Requested Motion to Withdrawal
or to Move Case to U.S Dist Court

Hearing Requested. Motion and Order for
Transportation of Inmate for Court
Appearance or, in the Alternative, for
Appearance by Telephone or Video
Conference

Hearing Requested. Plaintiffs Motion for
Preliminary Injunction & Protective Order
and Brief in Support; Standard for
Preliminary Injunction

PAGE

NUMBER :

357 -361

834 - 841

813 - 819

932 - 949
234 - 237

903 - 907

227 - 232

414 - 419

861 - 868

201 - 206



A-20-823142-C

VOL

DATE

7/1/2022

12/8/2020

12/22/2020

8/4/2022

2/10/2023

2/4/2021
2/4/2021
2/4/2021
8/4/2021

12/6/2022

4/12/2022

5/27/2021

7/14/2021

Bryan Bonham, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

In Person Hearing Requested Plaintiffs
Supplemental Brief in Support of Second
Amended Complaint & Tort Action.

Judicial Notice & Request for Orde to
Proceed IFP (Confidential)

Memorandum in Support of Plaintiff's 42
U.S.C. 1983 Civil Rights Complaint;
Supervisory Liability

Motion and Order for Transportation of
Inmate for Court Appearance or, in the
Alternative, for Appearance by Telephone
or Video Conference

Motion and Order for Transportation of
Inmate for Court Appearance or, in the
Alternative, for Appearance by Telephone
or Video Conference

Motion for in Camera Submission
Motion for in Camera Submission

Motion for in Camera Submission

Motion to Request Order from Last Hearing

Date. Notice of Refilling in Fed Court.

Motion to Strike, or for a Stay and
Extension of Time; Hearing Not Requested

Nevada Supreme Court Clerk's
Certificate/Remittitur Judgment - Affirmed
in Part, Reversed in Part and Remand

Nevada Supreme Court Clerk's

Certificate/Remittitur Judgment - Dismissed

Nevada Supreme Court Clerk's

Certificate/Remittitur Judgment - Dismissed

PAGE
NUMBER :

554 -718

57-172

73 - 197

724 - 730

887 - 893

212 -214
215 -217
218 - 221
488 - 496

787 - 801

523 -532

407 - 410

422 - 425



A-20-823142-C

VOL

~ b~ b [\

[\®)

I

I

—

DATE

4/16/2021
6/3/2021
8/30/2021
2/14/2023
3/6/2023
11/4/2022
1/4/2021
4/14/2021
2/16/2023

5/17/2022
8/17/2022
2/3/2023

2/3/2023

8/6/2021
11/19/2020
1/7/2021
2/9/2021
3/4/2021
4/6/2021
6/3/2021
7/1/2022
11/3/2022

Bryan Bonham, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

Notice of Appeal

Notice of Appeal

Notice of Appeal

Notice of Appeal

Notice of Appeal

Notice of Appearance

Notice of Change of Hearing

Notice of Entry of Decision and Order

Notice of Entry of Findings of Fact,
Conclusions of Law and Judgment

Notice of Entry of Order
Notice of Entry of Order

Notice of Entry of Order for Production of
Inmate Bryan Bonham, NDOC
Identification No. 60575

Notice of Entry of Order Granting
Defendants' Motion to Strike

Notice of Entry of Proposed Order
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing

Notice of Hearing

PAGE
NUMBER :

369 -371
412 - 412
519 -520
899 - 900
928 - 929
773 -T774
198 - 198
362 - 368
908 - 914

538 - 542
734 - 740
877 - 881

882 - 886

507 -518
51-51
200 - 200
226 - 226
233 -233
350-350
411 - 411
543 - 543
771 -771



A-20-823142-C

VOL

[ ~ N ~ NN O N

f—

R N . - T N S

I

I

DATE

11/15/2022
11/16/2022
12/6/2022
1/11/2023
2/2/2023
11/19/2020
1/7/2021
6/3/2021
8/4/2022
11/3/2022
11/15/2022
2/1/2023
2/10/2023
5/13/2022
8/17/2022
2/3/2023

2/3/2023

4/13/2022
10/20/2020

9/29/2022

Bryan Bonham, Plaintiff (s)

Nevada State of, Defendant(s)

INDEX

PLEADING

Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Hearing
Notice of Motion
Notice of Motion
Notice of Motion
Notice of Motion
Notice of Motion
Notice of Motion
Notice of Motion
Notice of Motion
Order

Order

Order for Production of Inmate Bryan
Bonham, NDOC Identification No. 60575

Order Granting Defendants' Motion to
Strike

Order Scheduling Status Check: Remand

Order to Proceed in Forma Pauperis
(Confidential)

Plaintiffs Motion in Response to Order for
Suplimental Pleading and Response to
Motion to Dismiss

PAGE
NUMBER :

785 - 785
786 - 786
802 - 802
832 - 832
870 - 870
56 - 56
199 - 199
413 -413
723 - 723
772 -7T772
784 - 784
857 - 857
894 - 894
535-537
731 -733
871 - 873

874 - 876

533 -534
49 - 50

750 - 770



A-20-823142-C

VOL

2

f—

DATE

7/22/2021

7/22/2021

11/19/2020

8/5/2021
9/2/2022

10/15/2020
10/15/2020
10/15/2020
10/15/2020
10/15/2020
2/21/2023

2/10/2023

10/15/2020

Bryan Bonham, Plaintiff (s)
vs.
Nevada State of, Defendant(s)

INDEX

PLEADING

Plaintiff's Motion to Amend Pursuant to
Fed Rule Civ. P15 (Continued)

Plaintiff's Motion to Amend Pursuant to
Fed Rule Civ. P15 (Continuation)

Plaintiffs Motion to Request an Extension
of Time to Serve Defendants or in
Alternative Request for Order to Proceed in
Forma Pauperis (Confidential)

Proposed Order

Reply in Support of Defendants' Motion to
Dismiss/or in the Alternative Summary
Judgment

Summons - Civil (Electronically Issued)
Summons - Civil (Electronically Issued)
Summons - Civil (Electronically Issued)
Summons - Civil (Electronically Issued)
Summons - Civil (Electronically Issued)

Transcript of Hearing Held on February 13,
2023

Unsigned Document(s) - Inmate
Correspondence w/copy of Unsigned Order
for Transportation of Inmate for Court
Appearance or, in the Alternative, for
Appearance by Telephone or Video
Conference

Unsigned Document(s) - Order to Proceed
in Forma Pauperis (Confidential)

PAGE
NUMBER :

426 - 480

481 - 487

52-55

497 - 506
741 - 749

14 -20

21-27

28-34

35-41

42 -48
915 - 927

895 - 898

12-13



Ken Furlong
Sheriff

911 E. Musser St. SO 775-887-2500
Carson City, NV 89701 A4 Fax: 775-887-2026

March 11, 2021

Bryan Bonham #60575
High Desert State Prison
P.O. Box 650

indian Springs, NV 89070

Mr. Bonham #60575,

I am in receipt of your most recent letter and while | understand your frustration, | again, am in no
position to defend the policies that the Nevada Department Of Corrections (NDOC) has enacted.
Unfortunately, the response from NDOC for serving “T. Garrett” was the same this last go around, they
are requiring a first name for last of Garrett.

As stated in previous responses to you, the Carson City Sheriff’s Office does not retain any records,
which is the reason the Informa Pauperis needs to be sent with each attempt to serve. | apologize for
any inconvenience this causes you.

Enclosed, you will find the proof of service for Carter Porter, along with the Declaration Of Non-Service
for last of Garrett. Once you have acquired his first name, we can attempt service again.

Respectfully,

Isela Uribe
Sheriff Support Specialist

www.ccsheriff.com

~5 481




IN THE CLARK COUNTY DISTRICT OF THE STATE OF NEVADA

Bryan Bonham ) Dated: 3/11/2021
PLAINTIFF )
) Civil File Number: 21000993

Vs )
Carter Porter ) CASE No.: A20823142C
DEFENDANT )

DECLARATION OF SERVICE
STATE OF NEVADA }
ss:

CARSON CITY }

Jakob Dzyak, being first duly sworn, deposes and says: That affiant is a citizen of the United States, over 18
years of age, not a party to the within entered action, and that in Carson City, Nevada, personally served the described
documents upon:

Sub-served: Carter Porter by serving NANCY SANDERS (AAII), Authorized Individual
Location: 5500 Snyder Avenue Carson City, NV 89701
Date: 3/10/2021 Time: 10:30 AM

The document(s) served were: Summons & Complaint

I declare under penalty of perjury under the law provided of the State of Nevada that the foregoing is true and correct.
No notary is required per NRS 53.045.

Ken Furlong, SHERIFF

Lot

By: Jakob Dzyak Badge# 9685
Sheriff’s Authorized Agent

Clark County District
Las Vegas, NV

. 53~

911 E. MUSSER STREET, CAI&%& CITY, NV 89701 (775) 887-2500
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IN THE CLARK COUNTY DISTRICT OF THE STATE OF NEVADA

Bryan Bonham #60575 ) Dated: 1/4/2021
PLAINTIFF )
) Civil File Number: 20005572

Vs )
State of Nevada ex rel ) CASE No.: A20823142C
DEFENDANT )

DECLARATION OF NON-SERVICE
STATE OF NEVADA }
ss:

CARSON CITY }

Joshua Burns, being first duly swormn, deposes and says: That affiant is a citizen of the United States, is over
18 years of age, not a party to the within entered action, and that in Carson City, Nevada, that he/she received the
within stated civil process.

That after due search and diligent inquiry throughout Carson City, Nevada, was unable to affect service upon
the said C. Potter within Carson City, Nevada.

Attempts of Service:
Date: 12/31/2020 @ 10:30 AM - 5500 East Snyder Avenue NDOC Carson City, NV 89701

Date: 12/31/2020 Time: 10:30 AM
Service Note: NEEDS FIRST NAME LISTED

DOCUMENTS: Summons & Complaint

I declare under penalty of perjury under the law provided of the State of Nevada that the foregoing is true and correct. No notary is
required per NRS 53.045.

Ken Furlong, SHERIFF

y =

By: Joshua Burns Badge # 9722
Sheriff’s Authorized Agent

Clark County District
Las Vegas, NV

" SY -
911 E. MUSSER STREET, CA]&%ﬁ CITY, NV 89701 (775) 887-2500



IN THE CLARK COUNTY DISTRICT OF THE STATE OF NEVADA

Bryan Bonham #60575 ) Dated: 1/4/2021
PLAINTIFF )
) Civil File Number: 20005572

Vs )
State of Nevada ex rel ) CASE No.: A20823142C
DEFENDANT )

DECLARATION OF NON-SERVICE
STATE OF NEVADA }
} ss:

CARSON CITY }

Joshua Burns, being first duly sworn, deposes and says: That affiant is a citizen of the United States, is over
18 years of age, not a party to the within entered action, and that in Carson City, Nevada, that he/she received the
within stated civil process.

That after due search and diligent inquiry throughout Carson City, Nevada, was unable to affect service upon
the said T. Garrett within Carson City, Nevada.

Attempts of Service:
Date: 12/31/2020 @ 10:30 AM - 5500 Snyder Avenue Carson City, NV 89701

Date: 12/31/2020 Time: 10:30 AM
Service Note: NEEDS FIRST NAME LISTED

DOCUMENTS: Summons & Complaint

I declare under penalty of perjury under the law provided of the State of Nevada that the foregoing is true and correct. No notary is
required per NRS 53.045.

Ken Furlong, SHERIFF

y =

By: Joshua Burns Badge # 9722
Sheriff’s Authorized Agent

Clark County District
Las Vegas, NV

~55-

911 E. MUSSER STREET, CAM CITY, NV 89701 (775) 887-2500



IN THE CLARK COUNTY DISTRICT OF THE STATE OF NEVADA

Bryan Bonham ) Dated: 3/11/2021
PLAINTIFF )
) Civil File Number: 21000993

Vs )
Carter Porter ) CASE No.: A20823142C
DEFENDANT )

DECLARATION OF NON-SERVICE
STATE OF NEVADA }
} ss:

CARSON CITY }

Jakob Dzyak, being first duly sworn, deposes and says: That affiant is a citizen of the United States, is over
18 years of age, not a party to the within entered action, and that in Carson City, Nevada, that he/she received the
within stated civil process.

The Carson City Sheriff’s Office was unable to serve upon the said, T. Garrett.

Attempts of Service:
Date: 3/10/2021 @ 10:30 AM - 5500 Snyder Avenue Carson City, NV

Date: 3/10/2021 Time: 10:30 AM
Service Note: DID NOT ACCEPT/NEED FIRST NAME

DOCUMENTS: Summons & Complaint

I declare under penalty of perjury under the law provided of the State of Nevada that the foregoing is true and correct. No notary is
required per NRS 53.045.

Ken Furlong, SHERIFF

Okt Gt

By: Jakob Dzyak Badge # 9685
Sheriff’s Authorized Agent

Clark County District
Las Vegas, NV

911 E. MUSSER STREET, CA%gﬁ CITY, NV 89701 (775) 887-2500
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6060575 - BONHAM, BRYAN P - Unit: 9 - Sub Unit: C q ( / ?L A»

FROM: JLhocking24@gmail.com
TO: 0060575 BONHAM, BRYAN P
SUBJECT: June Update

DATE: 06/29/2021 11:20 AM

Good morning!

| hope this update finds you well, | have A LOT of information and only 13,000 characters so please bear with me, | am going to
give you the information without explaining the back story as much as | usually do.

Legislative Updates:

to decided what was reasonable into law and flipped it to your/our benefit. We amended the language and implemented _

maximum caps on the deductions. 4Effect1ve > July 1st'there will be a maxumum cap onmoney deposned on books of gs_"/g_aad a

—— e~

Eéap fof deductlons from ‘wages 8 at 50%/

O . ———— e —

That means, that if you owe restitution, and court fees and room and board and child support, are working in Pl and before they
were taking every penny you had and leaving you with $1.13 (or whatever amount), now there is a cap of 50%. (That is just an
example, it applies to everyone). The absolute most they can deduct is 50% from wages and 25% from money sent to your
books.

SB22 also expands the package program to people in medical isolation and administrative segregation. We attempted to keep
the gift program, but that would not have been approved and we could have lost the caps. Please understand, Marcy’s Law was
not a law, it was a constitutional amendment that gave victim’s the right to full and timely restitution. Legal reviewed it and since
it is a way to divert money from being garnished, it does potentially violate Marsy’s Law and we could not win that. PLEASE
grieve it, appeal it and file lawsuits and let the courts decide, but we could not get that passed.

Regarding returning money that was taken in September, we have one more shot at the Prison Board of Commissioners
Meeting in the fall, but | believe grieving, appealing and the courts are the option for that also. (I am not a lawyer but, | don’t
know how far we will get with getting that money returned, | want to be honest.

We are in negotiations regarding the gift coupons that were left unspent. Purchasing new gift coupons are not going to be
added but for those of you who had/have gift coupons that you had not used when they were frozen on September 1st, Return
Strong is in the process of trying to get those reactivated. Again, | think grieving, appeal and lawsuit are options for that. Your
loved ones purchased those in good faith, and there was no notice when they stopped allowing them. | am very hopeful we are
going to get this straightened out, but | don’t have a timeline.

**|IF you have a gift coupon that was not honored, please write us and tell us the amount. We have no idea how much money
NDOC left out there and it would help in negotiating. Remember we fight collectively, so you fight a lost $100 gift card and us
coliectively fighting $100.000 are two different things. **

AB241-Programming Credits during a public health emergency. This bill passed and was signed by the Governor and will go
into effect on July 1, 2021 BUT the days will probably not appear on your account (idk what it is called) until August 3rd, 2021.

The biil provides 5 days A MONTH from March 2020 thru June 30th, 2021, for the programming days that were lost due to the
pandemic and your inability to program. This bill applies to EVERYONE who was eligible to program during that time.

The bill was important for two reasons: first it addressed the issues of dates moving because of lack of programming during
COVID, which was not your fault. Second, this bill addressed the problem retroactively AND is now in effect for any future public
health emergency (should it happen) and will immediately go into effect so that you don’t have to wait a year and a half to see
your credits. Many of you were on the bubble of expiring and losing those credits meant you stayed in prison longer than you
should have. So far, the courts have not been very positive towards these types of lawsuits, but if you grieved and appealed,
you always have the option to give it a shot.

If you are on the bubble, and these days will put you near or at the door, please understand that there isn’t a guarantee of when
you will get your board. PnP has concerns about being able to manage the rush that implementation will cause and so that is
written into the bill language, but they are hiring staff to help process everyone as quickly as possible.

AB125- This bill did not pass. While the legislature was mostly supportive of expanding good time credits to Class B (non-
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violent) “offenders”, the issue becomes retroactivity of this bill and the cost it would incur to the state to have 3,800 people cut
their sentences and many be at the door. PLEASE do not write me to yell at me about this. [ understand the implications and |
think it is bullshit. | agree on all counts, it should include Class B completely, it should be retroactive, but this wasn’t our bill
(remember, we haven’t even been in existence a year yet) and NDOC fought it hard by adding a 6-million-dollar fiscal note that
given the current budget issues, NO ONE was agreeing to it. It doesn’t mean the fight is over, it just means we must back up
and reapproach.

Side note, one a bill is dead (as this one was) OR it is passed, like AB236 that is the end of that bill. Over 100 of you wrote and
asked us to change AB236 to be retroactive. That is not possible. It requires a new bill. AB125 was the new one for 2021. There
will be a new one for 2023. Personally, Return Strong is working on a plan that would potentially build a sentencing review
board for anyone with felonies that the sentencing laws have changed, after a certain number of years, you could have your
sentence reviewed. Still in the early stages, but my point is, it isn’t over.

We won some, we lost some but we are still standing to fight another day.
International Prisoners Day of Justice:

More details to come but Return Strong is creating an event for the August 10th recognition event. As part of that event, we will
be hosting and Art and Letter Exhibit with an auction of YOUR artwork, poetry, letters (written for the event, if we want to use
one of your previous letters we will reach out for your permission. Letters will have your identifying information removed).

Many of you have asked how you can help. This is one way. The problem is there is a short turn around time. Your options are
unlimited. Prepare and send us artwork, tattoo art, poetry, a letter about your experience with the injustice of the “justice”
system...as part of our August 10th event we will be holding exhibits in both northern and southern Nevada and then holding an
auction. Our idea is that you can donate your artwork that will be auctioned as a fundraiser for Return Strong and the expenses
incurred to run business (we are still an unfunded group of women who are all volunteers fighting the system, while holding our
own loved ones down). When you send us your art, please include a statement giving us permission to use it AND the
percentage of the proceeds that you would like to donate to Return Strong. (It would be easiest if you say 25% to RS, 50% to
RS, 75% to RS or 100% to RS, or 0 to RS and then we will send proceeds to your books).

If you are interested in participating, PLEASE send us a letter asap OR have your LO reach out to us, telling us you are
participating and what you are working on so that we can begin planning the exhibits. WE will be communicating additional
details to anyone who lets us know they are planning to participate.

Family Councils at NDOC:

After much fighting for recognition, NDOC has agreed to recognize our family councils. For those of you who do not know what
that is, it is a way for families to come to the table with Administration to discuss issues in facilities that improve family
connections and bonds, for instance phone concerns, visitation issues and concerns, commissary and pricing etc.... and issues
that improve quality of life for incarcerated people such as programming, health and safety, nutrition, facility issues.

Your family, friends, loved ones are welcome to participate. There will be a Local Family Council Meeting each month to discuss
issues and concerns and work on how we get them addressed. Then there are a group of representatives who meet with
administration quarterly, so the next meeting is in September. Please have them contact us through one of the methods at the
end of the email. There is a face book page specifically for the Family Councils that they can participate in and will give NDOC
specific, verified information.

Some of the things we have started to work on at the first Statewide Quarterly Meeting were: COVID questions such as the
continued lockdowns at HDSP, facility issues such as mice infestations, lack of hot water, food/feeding schedules, visitation
inconsistencies and concerns regarding communication. This was the first meeting and much of the time was used to set up
ground rules but gradually, this is an avenue to begin addressing in facility concerns. Please make sure your LO’s are on the
face book page.

Finally, there are some necessary changes to how we communicate. WE now have almost 600 people on our mailing list, and
as | said, we are unfunded so that cost comes primarily out of my pocket with a few donations that have been super helpful and
come through in a clutch every time. That is part of why you have not been getting as much information FROM us, the cost.
Corrlinks raised its price for an email back to thirty cents, resulting in our cost immediately doubling. So going forward, we can’'t
send individual emails to everyone. We are going to need volunteers who are willing to pass out the update/newsletter to
people around them. | can send 10 letters in one envelope with one stamp, what | need are volunteers willing to take on that
responsibility of pulling up the people around them. This actually aliows us to communicate with more people, for a lower cost.

**|f you are willing to be an organizer for your unit/tier... which means communication will flow through you. Please write us and
give us your name, back number, unit and tier, if you work or other areas you can get the information out (programs, religious
services, PI, culinary, porter. ALSO, please let me know if you have a need for letters in Spanish, as we can have them
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‘tran'slated ar‘1d sent in Spanish also**
Upcoming:
August 6th Return Strong Families United for Justice for the Incarcerated ONE YEAR ANNIVERSARY

August 10th International Prisoners Day of Justice Statewide Events with actions, media, Art/Letter Exhibit and Auction and vigil
for those lost to police violence, COVID in prison, and executions past and present.

Upcoming plain language pamphlets with instructions and guidance on writing winning grievances, appeals and lawsuits,
compassionate release and the pardons board process. If you have ideas of others you would like, please let us know.

Upcoming movement work with the ACLU on nutrition/food quality, quantity, and chronic health/medical concerns and medical
neglect. Surveys coming this summer!

We are still trying to ensure that each unit has a organizer (the communication person) and a jailhouse lawyer within reach of
them to improve communication and service.

A few last notes, 1 know that we didn’t win everything for everyone, and you may be in a situation where none of our wins
impacted you, yet. We have a motto, “hoy por-ti, manafa por mi. Today for you, tomorrow for me.” ‘We have a limited capacity
and authority on what we can directly impact, when we can’t do something, we try to connect with someone who can do
something, and we are forever learning and growing. YOU help us when you make us aware of things that are happening and
sometimes when you help us understand how it connects and what you are looking for help with. It helps when you connect the
dots, and IN LETTERS.

We are struggling financially. | have asked families to donate, but they are struggling too. WE do not want to charge anyone for
information, but it does cost us about $10 per person annually just for basic communication. IF you can help support our work,
please consider donating, or having a family member donate. We are hoping to be funded by 2022, but since we were so new,

and this wasn’t really a planned endeavor, we have been just focusing on staying alive until new grant deadlines are available.

Please do not feel pressured, but if you are able, we appreciate the help.

Brass Slips to Return Strong '

CashApp= $ReturnStrong

Venmo=@ReturnStrong

In Solidarity,

Jodi & The Team at Return Strong FUJI
contactreturnstrong@gmail.com

PO Box 1155 .

Carson City, Nevada 89701
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Electronically Filed
8/5/2021 11:12 AM
Steven D. Grierson

CLERK OF THE CCE
ORDR C&wf

AARON D, FORD
Attorney General
KATLYN M. BRADY (Bar No. 14173)
Scnior Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
(702) 486-0661 (phone)
(702) 486-3773 (fax)
Email: katlynbrady@ag.nv.gov

Attorneys for Defendants Nevada Department

of Corrections (NDQC), State of Nevada,
Charles Daniels, Tim Garreli, and Carter Potter

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN BONHAM, Case No. A-20-823142-C
Plaintiff, Dept. XXI1X

v. Hearing Date: May 11, 2021

STATE OF NEVADA ex rel NEVADA Hearing Time: 9:00 a.m,

DEPARTMENT OF CORRECTIONS, ¢ al.,

Defendants.

PROPOSED ORDER
Defendants, Nevada Department of Corrections (NDOC), State of Nevada, Charles

Daniels, Tim Garrett, and Carter Potter, by and through counsel, Aaron D. Ford, Nevada
Attorney Gencral, and Katlyn M. Brady, Senior Deputy Attorney General, of the State of
Nevada, Office of the Attorney General, submit this proposed order.
FINDINGS OF FACT
Plaintiff Bryan Bonham (Bonham) is an inmate currently incarcerated in the NDOC.

Bonham filed a Complaint alleging the Defendants violated his constitutional rights by

il
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deducting funds from an outside deposit to pay off debts that Bonham admittedly accrued.
Complaint at 3:7-14.

On April 5, 2021, Defendants filed a motion to dismiss or, in the alternative, a motion
for summary judgment. Plaintiff did not file an opposition. This Court held a hearing on
May 11, 2021, and Plaintiff did not appear.! Despite the failure to file an opposition, or
appear at the hearing, the Court conducted a full evaluation and analysis of Defendants’
motion.

Specifically, Bonham alleges that on January 8, 2020, Bonham’s mother deposited
$150.00 into Bonham’s inmate banking account. Complaint at 3:7-8. Bonham concedes that
20% of the deposil was withheld to pay for the filing fee in Bonham’s federal civil case. Id.
at 3:9-10. Another 10% was deducted and placed into Bonham’s inmate savings account.
Id. at 3:10. Finally, Bonham alleges 50% was deducted to pay for costs the NDOC incurred
as a result of housing Bonham. fd. at 3:11-13. As a result, Bonham alleges he received only
$14.00 instead of the expected $30.00. Id.

Bonham alleges that Director Charles Daniels is responsible for the actions of his
subordinates because he failed to correct the issue after Bonham complained. Id. at 2:9-15.
Id. at 2:15-28.

A, Findings Regarding The Deposit

On January 8, 2020, an individual named lLinda Conry depecsited $150.00 into
Bonham’s inmate banking account. NDOC banking records demonstrate the following
deductions:

First, thirty dollars ($30.00) were deducted from the deposit to pay a portion of
Bonham's filing fee for his federal litigation. This reduced the deposit to $120.00.

Second, the NDOC deducted seventy-five dollars ($75.00) to pay for the legal copies,
which Bonham requested and authorized payment for. This further reduced Bonham’s

1t

1 As Plainliff is incarcerated, Plaintiff could have appeared by filing a motion for
telephonic testimony or hearing. Plaintiff did not do so.
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deposit to $45.00. It is undisputed that Bonham requested these copies and thus authorized
payment for them.

Third, the NDOC deducted fifteen dollars ($15.00) and placed it inte Bonham’s
inmate savings fund. Bonham was then left with $30.00.

Fourth, the NDOC deducted nine doflars (39.00) to pay for mail that Bonham wished

to send. Ultimately, Bonham was left with $21.00. Thus, the total deductions are

summarized below.

TRANSACTION TITLE AMOUNT REMAINING BALANCE
Initial Deposit $150.00 150.00
Filing Fee Deduction $30.00 $120.00
Legal Copy Work Deduction $75.00 $45.00 |
Savings Account Deduction $15.00 $30.00 |
Postage Deduction $9.00 $21.00

It appears to be the additional $9.00 deduction that Bonham believes violated his

constitutional rights and entitles him to $85,000.00.
B. Findings Regarding NDOC Procedures

Because the deposit was made in January 2020, it is governed by Administrative
Regulation (AR) 258, cffective date May 15, 2018. This regulation was signed by the
previous NDOC Director James Dzurcnda and not the current Director Charles Daniels.
Pursuant to AR 258, the NDOC may deduct up to 50% of a deposit to pay for costs incurred
by the NDOC on behalf of the inmate pursuant to NRS 209.246. These costs include postage
and copy work.

Inmate deductions are made by individuals assigned to the NDOC's Purchasing and
Inmate Services Division. Director Daniels, Officer Potter, and Officer Garrctt are not
involved in the banking division, did not make or approve the identified deductions, and

are otherwise uninvolved in inmate banking.
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CONCLUSIONS OF LAW

Summary judgment is an important procedural tool by which “factually insufficient
claims or defenses [may] be isclated and prevented from going to trial with the attendant
unwarranted consumption of public and private resources.” Celotex Corp. v. Catrett, 477
1J.8. 317, 327, (1986). Summary judgment should be granted when there is no genuine
issue of material facts. Boesiger v. Desert Apprarsals, LLC, 135 Nev. 192, 194, 444 P.3d
436, 439 (2019). To survive summary judgment, the nonmoving party “must do more than
simply show there is some metaphysical doubt as to the operative facts.” fd. (internal

quotation and citation omitted).
A, The State Of Nevada Is Not A Person
This Court grants summary judgment and to the State of Nevada and the NDOC.

“[A] litigant complaining of a viclation of a constitutional right does not have a direct cause
of action under the United States Constitution but must utilize 42 U.S.C. § 1983.” Arpin v.
Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001). *[A] State 1s not a
‘person’ within the meaning of § 1983[.]” Will v. Michigan Dep’t of State Police, 491 U.S. 58,
65 (1989); see also Cuzze v. Univ. & Comm. Coll. Sys. of Nevada, 123 Nev. 598, 605 (2007).

As both the Nevada Supreme Court and United States Supreme Court have held
that states, and their pelitical subdivisions are not persons for the purposes of § 1883
litigation, this Court grants summary judgment on all claims as to these Defendants.

B. Bonham Failed To Demonstrate Personal Participation

“Prison officials are deliberately indifferent to a prisoner’s serious medical needs
when they deny, delay, or intentionally interfere with medical treatment[.]” Hamilton v.
Endell, 981 F.2d 1062, 1066 (9th Cir. 1992). “In order for a person acting under color of
state law to be liable under section 1983, there must be a showing of personal participation
in the alleged rights deprivation: there is no respondeat superior liability[.]” -Jones wv.
Williams, 297 F.3d 930, 934 (9th Cir. 2002); see also Bacon v. Williams, No. 77135-COA,
2019 WL 4786883, at *1 (Nev. App. Sept. 27, 2019) (upholding the district court’s dismissal

of an inmate complaint for failing to allege how each defendant personally participated in
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the alleged violation as required by §1983). The Nevada Court of Appeals further held that
denying a gricvance is insufficient to demonstrate personal participation. Id. (citing cascs
demonstrating the denial of a grievance is insufficient to establish personal participation).

The evidence presented demonstrates there is no genuine dispute of material fact
regarding the Defendants’ lack of personal participation. The uncontroverted evidence
demonstrates the named Defendants do not work in the banking division, did not authorize
any of the deductions, and did not participate in deducting the funds. As these Defendants
are wholly unrelated to the banking division, this Court finds they are entitled to summary
judgment on all claims,

C. Bonham Did Not Show A Constitutional Violation

Even assuming Bonham demonstrated personal participation, he failed to show a
constitutional violation. Bonham bases his constilutional claim on bhis belief that
Defendants violated NDOC’s AR 258. However, a violation of an institutional procedure
does not automatically qualify as a constitutional viclation. Bonham attempts to
demonstrate that this was a vielation of the Fourth, Fifth, and Fourteenth Amendments.
Although similar, the amendments have differing standards. The Takings Clause of the
Fifth Amendment limits the government's ability to take property without paying for 1t.2
Vance v, Barreti, 345 F.3d 1083, 1086 (9th Cir. 2003). Meanwhile, the Due Process Clause
of the Fourteenth Amendment requires appropriate procedural protections when the
government takes property. Id.

The Ninth Circuit has alrcady held the NDOC may deduct funds to pay for expenses
incurred in maintaining and operating inmate accounts. Id. at 1089 (“[w]e have no trouble
concluding that the officials may deduct [expenses relating to inmate accounts|”). Here,
Bonham does not allege the legal copy charges or the legal postage charges were incorrect

or unauthorized. Instcad, Bonham simply complains the NDOC deducted toc large a

2 As a threshold matter, there was no seizure or taking as the money was not taken
for the government but was instead applied to pay debt Bonham admittedly incurred and
authorized. This would be tantamount to a government entity deducting funds to pay for
the payee’s child support. The government does not keep the funds but instead applies it

to an accrued debt.
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percentage to pay thesc debts. As Bonham has not alleged or demonstrated that he did not
authorize these charges, the Defendants are entitled to summary judgment on the Fifth
Amendment claim.

Likewise, the Defendants arc entitled to summary judgment on the Fourteenth
Amendment clause. The Due Process Clause requires prison officials to create adequate
procedurals governing inmate bank accounts. Id. at 1090-91 (discussing that prison
administrators must create procedural safeguards, in compliance with statutory authority
authorizing the deduction). Here, there is no dispute that NDOC has statutory authority
to deduct moncy from inmate deposits. Specifically, NRS 209.246 statecs the NDOC
Director, with approval from the Board of Prison Commissicners, may establish regulations
authorizing the deduction of a “reasonable amount” of money from inmate deposits.3

As NDOC has statutory authorization Lo deduct money to pay for legal posiage and
copies, the next inquiry is whether there are competent procedural safeguards. Here, the
uncontested evidence demonstrates NDOC's AR’s are competent procedural safeguards
because they provide both pre and post deprivation guidelines and reviews.

A Court recently found that AR 258, when combined with AR 74{¥s grievance
procedures, “provide adequate procedural protections” and thus does not violate the Due
Process Clause. Antonetti v. McDaniels, No. 3:16-cv-00396-MMD-WGC, 2021 WL 624241,
at * 21 (D. Nev. Jan. 25, 2021); see also Beraha v. Nevada, 3:17-cv-00366-RCJ-CLB, 2020
WL 3949223, at *5 (D. Nev. Apr. 27, 2020).

1

8 The Director shall, with the approval of the Board, establish by regulation criteria

for a reasonable deduction from money credited to the account of an offender to:
2. Defray, as determined by the Director, a portion of the costs paid by the Department for
medical care for the offender, including, but not limited to:

(a) Except as otherwise provided in paragraph (b) of subsection 1, expenses for medical
or dental care, prosthetic devices and pharmaceutical items; and

(b) Expenses for prescribed medicine and supplies.
3. Repay the costs incurred by the Department on behalf of the offender for:

(a) Postage for personal items and items related to litigation;

(b) Photocopying of personal documents and legal documents, for which the offender
must be charged a reasanable fee not to exceed the actual costs incurred by the Department,;

(c) Legal supplics;
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As a threshold matter, NDOC’s alleged violation of its own policy does not create a
Duc Process violation. The Supreme Court has rejected the argument that prison
regulations create a liberty interest and thercfore viclations of policy violate the Duc
Process Clause. See Sandin v. Conner, 515 U.8. 472, 182-84 (1995) (rejecting the argument
that a prison regulation creates a liberty interest protected by the Due Process Clause); see
also Machlan v. Neven, No. 3:13-cv-00337-MMD, 2015 WL 1412748, at * 12 (D. Nev. Mar.
27, 2015) (aff'd, 656 F. App’x 365 (9th Cir. 2016)) (“Stated differently, prison officials do not
offend the Constitution by ignoring prisen [regulations]). Thus, the question is not whether
NDOC violated its own regulations, but whether NDOC has appropriate safeguards to
govern deductions.® Multiple courts have already answered in the affirmative.

Administrative Regulation 258 provides the first safeguard concerning inmate
accounting issucs. Inmates with concerns regarding deductions or other banking issues can
submil a fiseal inquiry regarding the issue. The inmate’s caseworker first attempts to
address the issue, and if they are unable to, the issue is escalated to Inmate Services
Banking Services (ISBS). Thus, AR 258 creates at least two safeguards for inmate
deductions.

Additionally, AR 740, the grievance process, creates yet another safeguard for
inmate deductions. Inmates who believe the banking division made an error may submit a
grievance challenging the action. Grievances go through at least three different levels of
review. First, the informal grievance is reviewed by the assigned caseworker. Second, the
inmate may appeal and grievance denial to the Warden’s office for review. Third, the
inmate may appeal the Warden’s decision te a Deputy Director [or review. The Deputy
Director of Support Services reviews sccond level grievances concerning banking issues.

1
i

4 See also Brewster v. Dretke, 587 F.3d 764, 768 (5th Cir. 2009) (noting a prison
official’s failure to follow regulations does not violate the Due Process clause so long as the

constitutional minima is met).
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Because there is statutory authority authorizing the Director to determine the
appropriate deduction percentage, and there are appropriate procedural safeguards,
Defendants are entitled to summary judgment on all claims.

D. Defendants Are Entitled To Qualified Immunity

Even assuming Defendants violated Plaintiff's constitutional rights, this Court finds

the Defendants are entitled to Qualified Immunity.

It 1s a long-standing principle that governmental officials are shielded from civil
liability under the doctrine of Qualificd Immunity. Harlow v. Filzgerald, 457 U.S. 800, 818
{1982).

The defense of qualified immunity protects “government officials
... from liability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights
of which a rcasonable person would have known.” The rule of
qualified immunity “provides ample support to all but the
plainly incompetent or those who knowingly viclate the law.”
“Thercfore, regardless of whether the constitutional violation
occurred, the officer should prevail if the right asserted by the
plaintiff was not ‘clearly established’ or the officer could have
reasonably believed that his particular conduct was lawful.”
Furthermore, “[t]he entitlement is an immunity from suit rather

than a mere defense to liability; ... it is effectively lost if a casc is
erroncously permitted to go to trial.”

Shroeder v. McDonald, 55 ¥.3d 454, 461 (9th Cir. 1985) (emphasis in original; internal
citations omitted).

When conducting the Qualificd Immunity Analysis, courts “ask (1) whether the
official violated a constitutional right and (2) whether the constitutional right was clearly
established.” C.B v. City of Sorona, 769 F.3d 1005, 1022 (Sth Cir. 2014) (internal citation
omitted).

The sccond inquiry, whether the Constitutional right in question was clearly
cstablished, is an objective inquiry that turns on whether a reasonable official in the
position of the defendant knew or should have known at the time of the events in question
that his or her conduct was Constitutionally infirm. Anderson v. Creighton, 483 U.S. 635,
639-40 (1987); Lacey v. Maricopa Cty., 693 F.3d 896, 915 (9th Cir. 2012). Only where a

governmental official’s belief as to the constitutionality of his or her conduct is “plainly
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incompetent” is Qualificd Immunity unavailable. Stanton v. Sims, 134 5.Ct. 3, 5 (2013}
{per curiam). Governmental officials are entitled to high deference when making this
determination (Anderson, 483 U.S. at 840), requiring the Court to assess whether Qualified
Immunity is appropriate “in light of the specific context of the case.” Tarabochia v. Adkins,
766 1.3d 1115, 1121 (9th Cir. 2014) {(quoting Robinson v. York, 566 F.3d 817, 821 (9th Cir.
2009)). The Ninth Circuit recently clarified that Qualified Immunity applies when “their
conduct docs not violate clearly established Statutory or Constitutional rights of which a
reasonable person would have known[]” Emmons v. City of Escondido, 921 F.3d 1172,
1174 (9th Cir. 2019).

In determining “whether a [constitutional] right was clearly established,” this Court
is to survey the law within this Circuit and under Supreme Court precedent “at the time of
the alleged act.” Perez v. United States, 103 F.Supp. 3d 1180, 1208 (S. D. Cal. 2015)
(quoting Cmty. House, Inc. v. Cily of Boise, 623 F.3d 945, 967 (2010) (citing Bryan v.
MacPherson, 630 F.5d 805, 933 (9th Cir. 2010)). As such, “liability will not attach unless
there exists a case wherc an officer acting under similar circumstances . . . was held to have
violated the [Eighth Amendment.]” Emmons, 921 F.3d at 1174 (citing White v. Pauly, 137
U.S. 548, 551-52 (2017) (per curiam).5 Although there need not be an identical case,
“cxisting precedent must have placed the . .. question beyond debate.” Ashcroft v. al-Kidd,
563 U.S. 731, 741 (2011).

The question presented for this Court’s review is whether there is a clearly
established constitutional right prohibiting prison officials from deducting more than 50%
of an inmatec’s deposit to pay for an inmate’s debt. Defendants contend there 1s not any
authority that clearly establishes the maximum percentage that can be deducted. See

Loard v. Sorenson, 561 F. App’x 703, 705 (10th Cir. 2014) (noting Utah deducts 60% of an

inmate’s wages to pay restitution).

5 As recently as September 2020, the Ninth Circuit affirmed the importance of
qualified immunity in the prison context. See Cates v. Stroud, 2020 WL 5742058 (9th Cir.
2020) (holding prison officials were entitled to qualified immunity for conducting a strip

search of a prison visitor).
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This Court agrees. There is no constitutionally established right preventing prison
officials from deducting more than 50% of an inmate’s deposit to pay for an inmate’s debt.
Accordingly, Defendants are entitled to qualified immunity.

IT IS SO ORDERED: Defendants’ Motion for Summary Judgment is GRANTED.

DATED this "' day of July, 2021. )
/Jé"

s
£ i

DIETRICT JUDGE

SUBMITTED BY:

AARON D. FORD
Attorney General

By /s/ Katlyn M. Brady
KATLYN M. BRADY (Bar No. 14173)
Senior Depuly Attorncy General
Atlorneys for Defendants
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Attorney General
KATLYN M. BRADY (Bar No. 14173)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
555 K. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
(702) 486-0661 (phone)
(702) 486-3773 (fax)
Email: katlynbrady@ag.nv.gov

Attorneys for Defendants Nevada Department

of Corrections (NDQOC), State of Nevada,
Charles Daniels, Tim Garrett, and Carter Potter

DISTRICT COURT

CLARK COUNTY, NEVADA
BRYAN BONHAM, Case No. A-20-823142-C
Plaintiff, Dept. XXIX

V.

STATE OF NEVADA ex rel NEVADA
DEPARTMENT OF CORRECTIONS, ef al.,

Defendants.

NOTICE OF ENTRY OF PROPOSED ORDER
TO ALL INTERESTED PARTIES:

PLEASE TAKE NOTICE that the PROPOSED ORDER was entered in the
above-entitled action on the 5th day of August, 2021, a copy of which 1s attached hereto.
DATED this 6th day of August, 2021.

AARON D. FORD
Attorney General

By: /sf Katlyn M. Brady
KATLYN M. BRADY (Bar No. 14173)
Senior Deputy Attorney General

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I certify that I am an employee of the State of Nevada, Office of the Attorney
General, and that on August 5, 2021, I electronically filed the foregoing NOTICE OF
ENTRY OF PROPOSED ORDER via this Court’s electronic filing system. Parties who
are registered with this Court’s electronic filing system will be served electronically. For
those parties not registered, service was made by emailing a copy at Las Vegas, Nevada,

addressed to the following:

Bryan Bonham, #60575

High Desert State Prison

P.O. Box 650

Indian Springs, Nevada 89070

Email: HDSP_LawLibrary@doc.nv.gov
Plaintiff, Pro Se

/s/ Carol A. Knight
CAROL A. KNIGHT, an employee of the
Office of the Nevada Attorney General
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8/5/2021 11:12 AM
Steven D. Grierson

CLERK OF THE CCE
ORDR C&wf

AARON D, FORD
Attorney General
KATLYN M. BRADY (Bar No. 14173)
Scnior Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
(702) 486-0661 (phone)
(702) 486-3773 (fax)
Email: katlynbrady@ag.nv.gov

Attorneys for Defendants Nevada Department

of Corrections (NDQC), State of Nevada,
Charles Daniels, Tim Garreli, and Carter Potter

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN BONHAM, Case No. A-20-823142-C
Plaintiff, Dept. XXI1X

v. Hearing Date: May 11, 2021

STATE OF NEVADA ex rel NEVADA Hearing Time: 9:00 a.m,

DEPARTMENT OF CORRECTIONS, ¢ al.,

Defendants.

PROPOSED ORDER
Defendants, Nevada Department of Corrections (NDOC), State of Nevada, Charles

Daniels, Tim Garrett, and Carter Potter, by and through counsel, Aaron D. Ford, Nevada
Attorney Gencral, and Katlyn M. Brady, Senior Deputy Attorney General, of the State of
Nevada, Office of the Attorney General, submit this proposed order.
FINDINGS OF FACT
Plaintiff Bryan Bonham (Bonham) is an inmate currently incarcerated in the NDOC.

Bonham filed a Complaint alleging the Defendants violated his constitutional rights by

il
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deducting funds from an outside deposit to pay off debts that Bonham admittedly accrued.
Complaint at 3:7-14.

On April 5, 2021, Defendants filed a motion to dismiss or, in the alternative, a motion
for summary judgment. Plaintiff did not file an opposition. This Court held a hearing on
May 11, 2021, and Plaintiff did not appear.! Despite the failure to file an opposition, or
appear at the hearing, the Court conducted a full evaluation and analysis of Defendants’
motion.

Specifically, Bonham alleges that on January 8, 2020, Bonham’s mother deposited
$150.00 into Bonham’s inmate banking account. Complaint at 3:7-8. Bonham concedes that
20% of the deposil was withheld to pay for the filing fee in Bonham’s federal civil case. Id.
at 3:9-10. Another 10% was deducted and placed into Bonham’s inmate savings account.
Id. at 3:10. Finally, Bonham alleges 50% was deducted to pay for costs the NDOC incurred
as a result of housing Bonham. fd. at 3:11-13. As a result, Bonham alleges he received only
$14.00 instead of the expected $30.00. Id.

Bonham alleges that Director Charles Daniels is responsible for the actions of his
subordinates because he failed to correct the issue after Bonham complained. Id. at 2:9-15.
Id. at 2:15-28.

A, Findings Regarding The Deposit

On January 8, 2020, an individual named lLinda Conry depecsited $150.00 into
Bonham’s inmate banking account. NDOC banking records demonstrate the following
deductions:

First, thirty dollars ($30.00) were deducted from the deposit to pay a portion of
Bonham's filing fee for his federal litigation. This reduced the deposit to $120.00.

Second, the NDOC deducted seventy-five dollars ($75.00) to pay for the legal copies,
which Bonham requested and authorized payment for. This further reduced Bonham’s

1t

1 As Plainliff is incarcerated, Plaintiff could have appeared by filing a motion for
telephonic testimony or hearing. Plaintiff did not do so.
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deposit to $45.00. It is undisputed that Bonham requested these copies and thus authorized
payment for them.

Third, the NDOC deducted fifteen dollars ($15.00) and placed it inte Bonham’s
inmate savings fund. Bonham was then left with $30.00.

Fourth, the NDOC deducted nine doflars (39.00) to pay for mail that Bonham wished

to send. Ultimately, Bonham was left with $21.00. Thus, the total deductions are

summarized below.

TRANSACTION TITLE AMOUNT REMAINING BALANCE
Initial Deposit $150.00 150.00
Filing Fee Deduction $30.00 $120.00
Legal Copy Work Deduction $75.00 $45.00 |
Savings Account Deduction $15.00 $30.00 |
Postage Deduction $9.00 $21.00

It appears to be the additional $9.00 deduction that Bonham believes violated his

constitutional rights and entitles him to $85,000.00.
B. Findings Regarding NDOC Procedures

Because the deposit was made in January 2020, it is governed by Administrative
Regulation (AR) 258, cffective date May 15, 2018. This regulation was signed by the
previous NDOC Director James Dzurcnda and not the current Director Charles Daniels.
Pursuant to AR 258, the NDOC may deduct up to 50% of a deposit to pay for costs incurred
by the NDOC on behalf of the inmate pursuant to NRS 209.246. These costs include postage
and copy work.

Inmate deductions are made by individuals assigned to the NDOC's Purchasing and
Inmate Services Division. Director Daniels, Officer Potter, and Officer Garrctt are not
involved in the banking division, did not make or approve the identified deductions, and

are otherwise uninvolved in inmate banking.
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CONCLUSIONS OF LAW

Summary judgment is an important procedural tool by which “factually insufficient
claims or defenses [may] be isclated and prevented from going to trial with the attendant
unwarranted consumption of public and private resources.” Celotex Corp. v. Catrett, 477
1J.8. 317, 327, (1986). Summary judgment should be granted when there is no genuine
issue of material facts. Boesiger v. Desert Apprarsals, LLC, 135 Nev. 192, 194, 444 P.3d
436, 439 (2019). To survive summary judgment, the nonmoving party “must do more than
simply show there is some metaphysical doubt as to the operative facts.” fd. (internal

quotation and citation omitted).
A, The State Of Nevada Is Not A Person
This Court grants summary judgment and to the State of Nevada and the NDOC.

“[A] litigant complaining of a viclation of a constitutional right does not have a direct cause
of action under the United States Constitution but must utilize 42 U.S.C. § 1983.” Arpin v.
Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001). *[A] State 1s not a
‘person’ within the meaning of § 1983[.]” Will v. Michigan Dep’t of State Police, 491 U.S. 58,
65 (1989); see also Cuzze v. Univ. & Comm. Coll. Sys. of Nevada, 123 Nev. 598, 605 (2007).

As both the Nevada Supreme Court and United States Supreme Court have held
that states, and their pelitical subdivisions are not persons for the purposes of § 1883
litigation, this Court grants summary judgment on all claims as to these Defendants.

B. Bonham Failed To Demonstrate Personal Participation

“Prison officials are deliberately indifferent to a prisoner’s serious medical needs
when they deny, delay, or intentionally interfere with medical treatment[.]” Hamilton v.
Endell, 981 F.2d 1062, 1066 (9th Cir. 1992). “In order for a person acting under color of
state law to be liable under section 1983, there must be a showing of personal participation
in the alleged rights deprivation: there is no respondeat superior liability[.]” -Jones wv.
Williams, 297 F.3d 930, 934 (9th Cir. 2002); see also Bacon v. Williams, No. 77135-COA,
2019 WL 4786883, at *1 (Nev. App. Sept. 27, 2019) (upholding the district court’s dismissal

of an inmate complaint for failing to allege how each defendant personally participated in
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the alleged violation as required by §1983). The Nevada Court of Appeals further held that
denying a gricvance is insufficient to demonstrate personal participation. Id. (citing cascs
demonstrating the denial of a grievance is insufficient to establish personal participation).

The evidence presented demonstrates there is no genuine dispute of material fact
regarding the Defendants’ lack of personal participation. The uncontroverted evidence
demonstrates the named Defendants do not work in the banking division, did not authorize
any of the deductions, and did not participate in deducting the funds. As these Defendants
are wholly unrelated to the banking division, this Court finds they are entitled to summary
judgment on all claims,

C. Bonham Did Not Show A Constitutional Violation

Even assuming Bonham demonstrated personal participation, he failed to show a
constitutional violation. Bonham bases his constilutional claim on bhis belief that
Defendants violated NDOC’s AR 258. However, a violation of an institutional procedure
does not automatically qualify as a constitutional viclation. Bonham attempts to
demonstrate that this was a vielation of the Fourth, Fifth, and Fourteenth Amendments.
Although similar, the amendments have differing standards. The Takings Clause of the
Fifth Amendment limits the government's ability to take property without paying for 1t.2
Vance v, Barreti, 345 F.3d 1083, 1086 (9th Cir. 2003). Meanwhile, the Due Process Clause
of the Fourteenth Amendment requires appropriate procedural protections when the
government takes property. Id.

The Ninth Circuit has alrcady held the NDOC may deduct funds to pay for expenses
incurred in maintaining and operating inmate accounts. Id. at 1089 (“[w]e have no trouble
concluding that the officials may deduct [expenses relating to inmate accounts|”). Here,
Bonham does not allege the legal copy charges or the legal postage charges were incorrect

or unauthorized. Instcad, Bonham simply complains the NDOC deducted toc large a

2 As a threshold matter, there was no seizure or taking as the money was not taken
for the government but was instead applied to pay debt Bonham admittedly incurred and
authorized. This would be tantamount to a government entity deducting funds to pay for
the payee’s child support. The government does not keep the funds but instead applies it

to an accrued debt.
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percentage to pay thesc debts. As Bonham has not alleged or demonstrated that he did not
authorize these charges, the Defendants are entitled to summary judgment on the Fifth
Amendment claim.

Likewise, the Defendants arc entitled to summary judgment on the Fourteenth
Amendment clause. The Due Process Clause requires prison officials to create adequate
procedurals governing inmate bank accounts. Id. at 1090-91 (discussing that prison
administrators must create procedural safeguards, in compliance with statutory authority
authorizing the deduction). Here, there is no dispute that NDOC has statutory authority
to deduct moncy from inmate deposits. Specifically, NRS 209.246 statecs the NDOC
Director, with approval from the Board of Prison Commissicners, may establish regulations
authorizing the deduction of a “reasonable amount” of money from inmate deposits.3

As NDOC has statutory authorization Lo deduct money to pay for legal posiage and
copies, the next inquiry is whether there are competent procedural safeguards. Here, the
uncontested evidence demonstrates NDOC's AR’s are competent procedural safeguards
because they provide both pre and post deprivation guidelines and reviews.

A Court recently found that AR 258, when combined with AR 74{¥s grievance
procedures, “provide adequate procedural protections” and thus does not violate the Due
Process Clause. Antonetti v. McDaniels, No. 3:16-cv-00396-MMD-WGC, 2021 WL 624241,
at * 21 (D. Nev. Jan. 25, 2021); see also Beraha v. Nevada, 3:17-cv-00366-RCJ-CLB, 2020
WL 3949223, at *5 (D. Nev. Apr. 27, 2020).

1

8 The Director shall, with the approval of the Board, establish by regulation criteria

for a reasonable deduction from money credited to the account of an offender to:
2. Defray, as determined by the Director, a portion of the costs paid by the Department for
medical care for the offender, including, but not limited to:

(a) Except as otherwise provided in paragraph (b) of subsection 1, expenses for medical
or dental care, prosthetic devices and pharmaceutical items; and

(b) Expenses for prescribed medicine and supplies.
3. Repay the costs incurred by the Department on behalf of the offender for:

(a) Postage for personal items and items related to litigation;

(b) Photocopying of personal documents and legal documents, for which the offender
must be charged a reasanable fee not to exceed the actual costs incurred by the Department,;

(c) Legal supplics;

Page 6 of 10
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As a threshold matter, NDOC’s alleged violation of its own policy does not create a
Duc Process violation. The Supreme Court has rejected the argument that prison
regulations create a liberty interest and thercfore viclations of policy violate the Duc
Process Clause. See Sandin v. Conner, 515 U.8. 472, 182-84 (1995) (rejecting the argument
that a prison regulation creates a liberty interest protected by the Due Process Clause); see
also Machlan v. Neven, No. 3:13-cv-00337-MMD, 2015 WL 1412748, at * 12 (D. Nev. Mar.
27, 2015) (aff'd, 656 F. App’x 365 (9th Cir. 2016)) (“Stated differently, prison officials do not
offend the Constitution by ignoring prisen [regulations]). Thus, the question is not whether
NDOC violated its own regulations, but whether NDOC has appropriate safeguards to
govern deductions.® Multiple courts have already answered in the affirmative.

Administrative Regulation 258 provides the first safeguard concerning inmate
accounting issucs. Inmates with concerns regarding deductions or other banking issues can
submil a fiseal inquiry regarding the issue. The inmate’s caseworker first attempts to
address the issue, and if they are unable to, the issue is escalated to Inmate Services
Banking Services (ISBS). Thus, AR 258 creates at least two safeguards for inmate
deductions.

Additionally, AR 740, the grievance process, creates yet another safeguard for
inmate deductions. Inmates who believe the banking division made an error may submit a
grievance challenging the action. Grievances go through at least three different levels of
review. First, the informal grievance is reviewed by the assigned caseworker. Second, the
inmate may appeal and grievance denial to the Warden’s office for review. Third, the
inmate may appeal the Warden’s decision te a Deputy Director [or review. The Deputy
Director of Support Services reviews sccond level grievances concerning banking issues.

1
i

4 See also Brewster v. Dretke, 587 F.3d 764, 768 (5th Cir. 2009) (noting a prison
official’s failure to follow regulations does not violate the Due Process clause so long as the

constitutional minima is met).
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Because there is statutory authority authorizing the Director to determine the
appropriate deduction percentage, and there are appropriate procedural safeguards,
Defendants are entitled to summary judgment on all claims.

D. Defendants Are Entitled To Qualified Immunity

Even assuming Defendants violated Plaintiff's constitutional rights, this Court finds

the Defendants are entitled to Qualified Immunity.

It 1s a long-standing principle that governmental officials are shielded from civil
liability under the doctrine of Qualificd Immunity. Harlow v. Filzgerald, 457 U.S. 800, 818
{1982).

The defense of qualified immunity protects “government officials
... from liability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights
of which a rcasonable person would have known.” The rule of
qualified immunity “provides ample support to all but the
plainly incompetent or those who knowingly viclate the law.”
“Thercfore, regardless of whether the constitutional violation
occurred, the officer should prevail if the right asserted by the
plaintiff was not ‘clearly established’ or the officer could have
reasonably believed that his particular conduct was lawful.”
Furthermore, “[t]he entitlement is an immunity from suit rather

than a mere defense to liability; ... it is effectively lost if a casc is
erroncously permitted to go to trial.”

Shroeder v. McDonald, 55 ¥.3d 454, 461 (9th Cir. 1985) (emphasis in original; internal
citations omitted).

When conducting the Qualificd Immunity Analysis, courts “ask (1) whether the
official violated a constitutional right and (2) whether the constitutional right was clearly
established.” C.B v. City of Sorona, 769 F.3d 1005, 1022 (Sth Cir. 2014) (internal citation
omitted).

The sccond inquiry, whether the Constitutional right in question was clearly
cstablished, is an objective inquiry that turns on whether a reasonable official in the
position of the defendant knew or should have known at the time of the events in question
that his or her conduct was Constitutionally infirm. Anderson v. Creighton, 483 U.S. 635,
639-40 (1987); Lacey v. Maricopa Cty., 693 F.3d 896, 915 (9th Cir. 2012). Only where a

governmental official’s belief as to the constitutionality of his or her conduct is “plainly
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incompetent” is Qualificd Immunity unavailable. Stanton v. Sims, 134 5.Ct. 3, 5 (2013}
{per curiam). Governmental officials are entitled to high deference when making this
determination (Anderson, 483 U.S. at 840), requiring the Court to assess whether Qualified
Immunity is appropriate “in light of the specific context of the case.” Tarabochia v. Adkins,
766 1.3d 1115, 1121 (9th Cir. 2014) {(quoting Robinson v. York, 566 F.3d 817, 821 (9th Cir.
2009)). The Ninth Circuit recently clarified that Qualified Immunity applies when “their
conduct docs not violate clearly established Statutory or Constitutional rights of which a
reasonable person would have known[]” Emmons v. City of Escondido, 921 F.3d 1172,
1174 (9th Cir. 2019).

In determining “whether a [constitutional] right was clearly established,” this Court
is to survey the law within this Circuit and under Supreme Court precedent “at the time of
the alleged act.” Perez v. United States, 103 F.Supp. 3d 1180, 1208 (S. D. Cal. 2015)
(quoting Cmty. House, Inc. v. Cily of Boise, 623 F.3d 945, 967 (2010) (citing Bryan v.
MacPherson, 630 F.5d 805, 933 (9th Cir. 2010)). As such, “liability will not attach unless
there exists a case wherc an officer acting under similar circumstances . . . was held to have
violated the [Eighth Amendment.]” Emmons, 921 F.3d at 1174 (citing White v. Pauly, 137
U.S. 548, 551-52 (2017) (per curiam).5 Although there need not be an identical case,
“cxisting precedent must have placed the . .. question beyond debate.” Ashcroft v. al-Kidd,
563 U.S. 731, 741 (2011).

The question presented for this Court’s review is whether there is a clearly
established constitutional right prohibiting prison officials from deducting more than 50%
of an inmatec’s deposit to pay for an inmate’s debt. Defendants contend there 1s not any
authority that clearly establishes the maximum percentage that can be deducted. See

Loard v. Sorenson, 561 F. App’x 703, 705 (10th Cir. 2014) (noting Utah deducts 60% of an

inmate’s wages to pay restitution).

5 As recently as September 2020, the Ninth Circuit affirmed the importance of
qualified immunity in the prison context. See Cates v. Stroud, 2020 WL 5742058 (9th Cir.
2020) (holding prison officials were entitled to qualified immunity for conducting a strip

search of a prison visitor).
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This Court agrees. There is no constitutionally established right preventing prison
officials from deducting more than 50% of an inmate’s deposit to pay for an inmate’s debt.
Accordingly, Defendants are entitled to qualified immunity.

IT IS SO ORDERED: Defendants’ Motion for Summary Judgment is GRANTED.

DATED this "' day of July, 2021. )
/Jé"

s
£ i

DIETRICT JUDGE

SUBMITTED BY:

AARON D. FORD
Attorney General

By /s/ Katlyn M. Brady
KATLYN M. BRADY (Bar No. 14173)
Senior Depuly Attorncy General
Atlorneys for Defendants
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Court at my Office in Carson City, Nevada this
April 11, 2022.

Elizabeth A. Brown, Supreme Court Clerk
By: Andrew Lococo
Deputy Clerk
A-20-823142-C

GCCJAR
NV Supreme Court Clerks Certificate/Judgr

4988766
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

BRYAN PHILLIP BONHAM, No. 83458-COA
Appellant, _ .
vs.

THE STATE OF NEVADA; THE STATE F H n- E D
OF NEVADA DEPARTMENT OF

CORRECTIONS; CHARLES DANIELS; | AN
TIM GARRETT; AND CARTER | MAR 17
POTTER, A SROWN
Respondents.

ORDER AFFIRMING IN PART,
REVERSING IN PART AND REMANDING

Bryan Phillip Bonham appeals from a district court order
granting summary judgment in a civil rights action. Eighth Judicial
District Court, Clark County; David Barker, Senior Judge.

Bonham is an inmate in the Nevada Department of Corrections
(NDOC). On January 8, 2020, Bonham's mother deposited $150 into his
inmate account. The same day, NDOC made several deductions from
Bonham's inmate account for costs it incurred on his behalf for preparing
photocopies and providing postage in connection with his litigation
activities. Bonham then syed respondents the State of Nevada, NDOC,
Charles Daniels, Tim Garrett, and Carter Potter, the last three of whom are
NDOC officials and employees. In his complaint, Bonham alleged that the
total amount that NDOC deducted from his inmate account for the

~>72 - 343K
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photocopying and postage costa—$84—exceeded the amount that it was
authorized to deduct based on the $150 deposit that his mother made. In
particular, Bonham alleged that the combined $84 deduction violated NRS
209.246 and AR 268 because it exceeded 50 percent of the $150 deposit.
Moreover, insofar as a portion of the deduction wase unauthorized, Bonham
asserted that respondents deprived him of his constitutionally protected
property interest in the funds in his inmate account and were therefore
liable under 42 U.S.C. § 1983. Based on these allegations, Bonham sought,
among other things, compensatory and punitive damages and an injunction
requiring NDOC to return the funds that were deducted from his inmate
account.

Respondents eventually filed a motion for summary judgment,
which construed Bonham’s complaint as presenting only claims under §
1983 for violation of the Fourth Amendment, the Takings Clause of the Fifth
Amendment, and the Due Process Clause of the Fourteenth Amendment of
the United States Constitution. In their motion, respondents maintained
that they were entitled to summary judgment for several reasons, including
that they were not proper parties to his § 1983 claims. In particular,
respondents argued that the State of Nevada and NDOC were not persons
for purposes of § 1983 and that Daniels, Garrett, and Potter did not
personally participate in deducting funds from Bonham’s inmate account.
Over Bonham's opposition, the district court agreed with respondents and
granted summary judgment. This appeal followed.

This court reviews a district court’s order granting summary
judgment de nove. Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026,
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1029 (2005). Summary judgment is proper if the pleadings and all other
evidence on file demonstrate that no genuine dispute of material fact exists
and that the moving party is entitled to judgment as a matter of law. Id.
When deciding a summary judgment motion, all evidence must be viewed
in a light most favorable to the nonmoving party. Id. General allegations
and conclusory statements do not create genuine disputes of fact. Id. at 731,
121 P.3d at 1030-31.

On appeal, Bonham challenges the summary judgment on his §
1983 claims by arguing that the unauthorized portion of the deduction from
his inmate account deprived him of a constitutionally protected property
interest in the funds in his account. We need not reach this issue, however,
as the district court correctly concluded that respondents are not proper
parties for purposes of Bonham’s § 1983 claims. Indeed, the State of Nevada
and NDOC are not persens for purposes of a § 1983 claim. See § 1983
(allowing a plaintiff to bring a civil rights claim against any person who
deprives the plaintiff of rights, privileges, or immunities secured by the
United States Constitution); see also Craig v. Donnelly, 135 Nev. 37, 40, 439
P.3d 413, 415-16 (Ct. App. 2019) (recognizing, based on established
precedent, that states and state agencies are not “persons” within the
meaning of § 1983).

Moreover, the affidavits submitted with respondents’ motion for
summary judgment demonstrated that Daniels, Garrett, and Potter were
not involved in managing the funds in Bonham’s inmate account. See Joﬁ«es
v. Williams, 297 F.3d 930, 934 (9th Cir. 2002) (stating that, “to be liable

under section 1983 there must be a showing of personal participation in the
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alleged rights deprivation”). And to the extent Bonham'’s informal brief can
be read to challenge the district court’s rejection of his argument that
Daniels, Garrett, and Potter personally participated in the alleged violation
of his constitutional rights by denying his grievances or otherwise failing to
act despite being aware of the allegedly unauthorized deduction, this type
of conduct is insufficient by itself to establish personal participation, see
Shehee v. Luttrell, 199 F.3d 296, 300 (6th Cir. 1999) (stating the same), and
Bonham did not otherwise present any evidence to show how these
respondents caused the alleged constitutional violations through their own
individual actions. See Gates v. Legrand, No. 316-cv-00321-MMD-CLB,
2020 WL 3867200, at *5 (D. Nev. March 27, 2020) (surveying caselaw
involving § 1983 claims based on the denial of a grievance and identifying
the circumstances that must exist for personal participation to be
established). Thus, because respondents were not proper parties for
purposes of § 1983, Bonham'’s § 1983 claims fail as a matter of law, and the
district court did not err in granting respondents summary judgment on
those claims. See Wood, 121 Nev. at 729, 121 P,3d at 1029. Accordingly, we
affirm the district court’s summary judgment on Bonham’s § 1983 claims.
This does not end our analysis, however, because federal due
process jurisprudence regarding unauthorized deprivations of inmate
property suggests that Bonham could arguably seek relief by bringing state-
law-based claims against respondents. In the federal due process context,
the core question is typically whether an inmate has a meaningful
postdeprivation remedy for an unauthorized deprivation of property.
Compare Hudson v. Palmer, 468 U.S. 517, 531-33 (1984) (explaining that a
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negligent or intentional unauthorized deprivation of property does not
offend the Due Process Clause of the Fourteenth Amendment if a
meaningful postdeprivation remedy is available since predeprivation
process is impracticable in the context of random unauthorized conduct),
with Piatt v. MacDougall, 713 F.2d 1032, 1036-37 (9th Cir. 1985) (declining
to treat a postdeprivation remedy as adequate where a deprivation in
violation of a statute was nevertheless the result of deliberate and
considered conduct, which had routinely occurred in the prison system, such
that it could not be said to be random). And on that point, courts routinely
conclude that a meaningful postdeprivation remedy exists for the
unauthorized deprivation of inmate property in the form of state civil
actions. See, e.g., Hawes v. Stephens, 964 F.3d 412, 418 (6th Cir. 2020) (“We
have long acknowledged that Texas provides inmates challenging the
appropriation of monies in their inmate trust fund account with meaningful
postdeprivation remedies, either through statute or through the tort of
conversion.” (internal quotation marks omitted)); Wright v. Riveland, 219
F.3d 905, 917-18 (9th Cir.) (reasoning that, if a deduction from an inmate
account exceeds the statutorily authorized amount, an inmate has an
adequate postdeprivation remedy through established prison grievance
procedures or a state tort claim).

As in the cases discussed above, state law claims against
respondents were arguably available to allow Bonham to challenge the
purportedly unauthorized deductions from his account, given that Nevada
has waived its sovereign immunity, see NRS 41.031(1), and authorized

inmates who have exhausted their administrative remedies to brings claims
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against NDOC and “its agents, former officers, employees or contractors to
recover for the loss of . .. personal property,” NRS 41.0322(1). While we
recognize that Bonham's complaint was largely couched in terms of his
constitutional claims, it nevertheless seemingly implicated state law.
Indeed, in his complaint, Bonham provided factual allegations
concerning his mother’s $160 deposit and the deductions that followed,
asserted that a portion of the deductions exceeded the amount that could
properly be deducted from his account under AR 258 based on the deposit,
indicated that the money was not returned to him after he exhausted his
administrative remedies,! and requested an order directing that certain
funds be returned to his account. However, based on the order granting
respondents’ motion for summary judgment, it does not appear that the
district court considered whether the foregoing was sufficient to present
state Jaw claims under Nevada’s notice pleading standard, see Droge v.
AAAA Two Star Towing, Inc., 136 Nev. 291, 308-09, 468 P.3d 862, 878 (Ct.
App. 2020) (recognizing that a complaint satisfies Nevada’s notice pleading
standard if it sets forth facts that support a claim even if the plaintiff does
not “use the precise legalese in describing his grievance” (internal quotation
marks omitted)), much less whether there was evidence in the record to

support such claims. As a result, we must reverse this matter in part and

'Respondents did not dispute Bonham’s allegation that he exhausted
his administrative remedies or otherwise seek dismissal based on an
assertion that this allegation was not correct.
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remand this case for the district court to address this issue in the first

instance.?
It is so ORDERED.?
~
, CJd.
Gibbons '
—

] ‘df’—— Jd
Tao !

H J
Bulla ’

*While this court generally will not grant a pro se appellant relief
without providing the respondent an opportunity to respond, NRAP 46A(c),
a response here would be futile since it does not appear that the district
court considered whether Bonham’s complaint presented a state law claim,
and respondents did not address the issues during the underlying

proceeding.

3In light of our disposition of this appeal, we take no action with
respect to the “notice to the court,” which was filed on March 7, 2022.
Nevertheless, nothing in our disposition of this appeal prevents Bonham
from raising the issues presented in the notice on remand.

Insofar as Bonham raises arguments that are not specifically
addressed in this order, we have considered the same and conclude that
they either do not present a basis for relief or need not be reached given the
disposition of this appeal.
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Chief Judge, Eighth Judicial District Court
Hon. David Barker, Senior Judge

Bryan Phillip Bonham

Attorney General/Carson City

Eighth District Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

BRYAN PHILLIP BONHAM, Supreme Court No. 83458
Appellant, District Court Case No. AB23142
vS.

THE STATE OF NEVADA; THE STATE OF
NEVADA DEPARTMENT OF CORRECTIONS;
CHARLES DANIELS; TIM GARRETT; AND
CARTER POTTER,

Respondents. '

REMITTITUR

TO: Steven D. Grierson, Eighth District Court Clerk
Pursuant to the rules of this court, enclosed are the following:

Certified copy of Judgment and Opinion/Order.
Recelpt for Remittitur.

DATE: April 11, 2022
Elizabeth A. Brown, Clerk of Court

By: Andrew Lococo
Deputy Clerk

cc (without enclosures):
Bryan Phillip Bonham
Aaron D. Ford (Attorney General/Carson City)
Hon. David Barker, Senior Judge

RECEIPT FOR REMITTITUR

Received of Elizabeth A. Brown, Clerk of the Supreme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on 2022 .

HEATHER UNGERMANN
Deputy District Court Clerk

RECEIVED
APPEALS

APR 12 2002 1 o 2211282
CLERK OF THE COURT 532
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Dravid M Jones
DISTRET IUMGE
Drepartment 3¢
LAS VEGAS NV 835

Electronically Filed
4{13/2022 9:08 AM
Steven D. Grierson

CLERE OF THE COUEE

CASE NO.: A-20-823142-C
Bryan Benham, Plaintiff(s) Department 29

VS,
Nevada State of, Defendant(s) Hearing Date: May 03, 2022
Hearing Time: 9:00 a.m.

DISTRICT COURT
CLARK COUNTY, NEVADA

ORDER SCHEDULING STATUS CHECK: REMAND

YOU ARE HEREBY ORDERED TO APPEAR 1n District Court, 200 Lewis
Avenue, Department 29, on May 03, 2022, at 9:00 a.m., to give status regarding this

matter.
DATED this 13th day of Apnil, 2022.
David M Jones
DISTRICT COURT JUDGE
/!
/!
/i1
/1
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Dravid M Jones
DISTRET IUMGE
Drepartment 3¢
LAS VEGASR NV 831353

CERTIFICATE OF SERVICE

I hereby certify that on or about the date signed, a copy of this Order was
electronically served to all registered parties in the Eighth Judicial District Court Electronic
Filing Program per the attached Service Contacts list and/or placed in the attorney's folder
maintained by the Clerk of the Court and/or transmitted via facsimile and/or mailed,
postage prepaid, by United States mail to the proper parties as follows;

Aaron D. Ford

State of Nevada - Attorney General
Attn:  Aaron D. Ford

100 N. Carson Street

Carson City, NV 89701-4717
Bryan Bonham

HDSP # 60575

Po Box 650

Indian Springs, NV 89070

C Potter

Charles Daniels

Nevada Depatment of Corrections

T Garrett

/s/ Melissa Delgado-Murphy

Melissa Delgado-Murphy
Judicial Executive Assistant
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Electronically Filed
05/13/2022 4:24 PM_

e B s

ORDR CLERK OF THE COURT
AARON D. FORD
Attorney General
DAWN R. JENSEN (Bar No. 10933)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
(702) 486-3195 (phone)
(702) 486-3773 (fax)
Email: drjensen@ag.nv.gov

Attorneys for Defendants Nevada Department
of Corrections (NDOC), State of Nevada,
Charles Daniels, Tim Garrett, and Carter Potter

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN BONHAM, Case No. A-20-823142-C
Plaintiff, Dept. XXIX
v. Hearing date: May 3, 2022

STATE OF NEVADA ex rel. NEVADA
DEPARTMENT OF CORRECTIONS, et al.,

Defendants.

ORDER
Defendants, Nevada Department of Corrections (NDOC), State of Nevada, Charles

Daniels, Tim Garrett, and Carter Potter, by and through counsel, Aaron D. Ford, Nevada
Attorney General, and Dawn R. Jensen, Deputy Attorney General, of the State of Nevada,
Office of the Attorney General, submit this order.

On May 3, 2022, the Court held a status check hearing. Having reviewed the Nevada
Court of Appeals Order affirming in part and reversing in part and remanding, the Court
finds that Plaintaff has 60 days, or until July 5, 2022 to file supplemental briefing on the
Defendants’ motion to dismiss. Upon receipt of service of Plaintiff's supplemental brief,
Defendants will have 60 days, or until September 3, 2022, to file a reply. The matter is

continued to November 8, 2022.
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IT IS SO ORDERED: Plaintiff has 60 days, or until July 5, 2022, to file
supplemental briefing on Defendants’ motion to dismiss. Upon receipt of service of
Plaintiff's supplemental brief, Defendants will have 60 days, or until September 3, 2022, to
file a reply. The matter 1s continued to November 8, 2022.

DATED this day of May, 2022.
Dated this 13th day of May, 2022

DISTRIEFTOURT JUDGE

4AA AAB 2BCE E49E
SUBMITTED BY: David M Jones

District Court Judge
AARON D. FORD
Attorney General

By /s/ Dawn R. Jensen
DAWN R. JENSEN (Bar No. 10933)
Deputy Attorney General
Attorneys for Defendants
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DISTRICT COURT
CLARK COUNTY, NEVADA

Bryan Bonham, Plaintiff(s) CASE NO: A-20-823142-C
Vs, DEPT. NO. Department 29

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate ot service was generated by the Eighth Judicial Dastrict
Court. The foregoing Order was served via the court’s electronic ¢File system to all
recipients registered for e-Service on the above entitled case as listed below:

Service Date: 5/13/2022

Steven Wolfson motions@clarkcountyda.com
Carol Knight cknighti@ag.nv.gov
Katlyn Brady katlynbrady@ag.nv.gov
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Electronically Filed
5/17{2022 3:39 PM
Steven D. Grierson

NEQO.J CLERK OF THE COU
AARON D. FORD C&wf ,QM

Attorney General

DAWN R. JENSEN (Bar No. 10933)
Deputy Attorney General

State of Nevada

Office of the Attorney General

556 E. Washington Ave., Ste, 3900

Las Vegas, Nevada 89101

(702) 486-3195 (phone)

(702) 486-3773 (fax)

Email: drjensen@ag.nv.gov

Attorneys for Defendants Nevada Department
of Corrections (NDOC), State of Nevada,
Charles Daniels, Tim Garrett, and Carter Potter
DISTRICT COURT

CLARK COUNTY, NEVADA
BRYAN BONHAM, Case No. A-20-823142-C
Dept. XXIX
Plaintiff,

V.

STATE OF NEVADA ex rel NEVADA
DEPARTMENT OF CORRECTIONS, et al.,

Defendants.

NOTICE OF ENTRY OF ORDER
TO ALL INTERESTED PARTIES:
PLEASE TAKE NOTICE that an ORDER was entered in the above-entitled action
on the 13th day of May, 2022, a copy of which is attached hereto.
DATED this 17th day of May, 2022,

AARON D. FORD
Attorney General

By: /s/ Dawn R. Jensen

DAWN R. JENSEN (Bar No. 10933)
Deputy Attorney General

Attorneys for Defendants

Page 1 0f 2
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CERTIFICATE OF SERVICE

I certify that I am an employee of the State of Nevada, Office of the Attorney General,
and that on May 17, 2022, I electronically filed the foregoing NOTICE OF ENTRY OF
ORDER via this Court’s electronic filing system. Parties who are registered with this
Court’s electronic filing system will be served electronically. For those parties not
registered, service was made by mailing a copy at Las Vegas, Nevada, addressed to the
following;
Bryan Bonham, #60575
High Desert State Prison
P.O. Box 650
Indian Springs, NV 89070
Plaintiff, Pro Se

/s/ Diane Resch

Diane Resch, an employee of the
Office of the Nevada Attorney General

Page 2 0of 2
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ELECTRONICALLY SERVED

511312022 425 PM ]
Electronically Filed
05/13/2022 4:24 PM“

ORDR CLERK OF THE COURT
AARON D. FORD
Attorney General
DAWN R. JENSEN (Bar No. 10933)
Senior Deputy Attorney General
State of Nevada
Office of the Attorney General
565 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101
(702) 486-3195 (phone)
(702) 486-3773 (fax)
Email: drjensen@ag.nv.gov

Attorneys for Defendants Nevada Department
of Corrections (NDOC), State of Nevada,
Charles Daniels, Tim Garrett, and Carter Potter
DISTRICT COURT
CLARK COUNTY, NEVADA
BRYAN BONHAM, Case No. A-20-823142-C
Plaintiff, Dept. XXIX
V. Hearing date: May 3, 2022

STATE OF NEVADA ex rel. NEVADA
DEPARTMENT OF CORRECTIONS, et al.,

Defendants.

ORDER
Defendants, Nevada Department of Corrections (NDOC), State of Nevada, Charles

Daniels, Tim Garrett, and Carter Potter, by and through counsel, Aaron D. Ford, Nevada
Attorney General, and Dawn R. Jensen, Deputy Attorney General, of the State of Nevada,
Office of the Attorney General, submit this order.

On May 3, 2022, the Court held a status check hearing. Having reviewed the Nevada
Court of Appeals Order affirming in part and reversing in part and remanding, the Court
finds that Plaintiff has 60 days, or until July 5, 2022 to file supplemental briefing on the
Defendants’ motion to dismiss. Upon receipt of service of Plaintiff’s supplemental brief,
Defendants will have 60 days, or until September 3, 2022, to file a reply. The matter is
continued to November 8, 2022.

Page 1 0of 2
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IT IS SO ORDERED: Plaintiff has 60 days, or until July 5, 2022, to file
supplemental briefing on Defendants’ motion to dismiss. Upon receipt of service of
Plaintiffs supplemental brief, Defendants will have 60 days, or until September 3, 2022, to
file a reply. The matter is continued to November 8, 2022.

DATED this day of May, 2022,

Dated this 13th day of May, 2022
DISFREEF-COURT JUDGE
4AA é\&B 2BCE E49E
. Davi Jones
SUBMITTED BY: District Court Judge
AARON D. FORD
Attorney General
By /s/ Dawn R. Jensen
DAWN R. JENSEN (Bar No. 10933)
Deputy Attorney General
Attorneys for Defendants
Page 2 of 2
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DISTRICT COURT
CLARK COUNTY, NEVADA

Bryan Bonham, Plaintiff(s) CASE NO: A-20-823142-C
Vs, DEPT. NO. Department 29

Nevada State of, Defendant(s)

AUTOMATED CERTIFICATE OF SERVICE

This automated certificate of service was generated by the Eighth Judicial District
Court. The foregoing Order was served via the court’s electronic eFile system to all
recipients registered for e-Setvice on the above entitled case as listed below:

Service Date: 5/13/2022

Steven Wolfson motions@clarkcountyda.com
Carol Knight cknight@ag.nv.gov
Katlyn Brady katlynbrady@ag.nv.gov
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Electronically Filed
7/1/2022 1:24 PM
Steven D. Grierson

DISTRICT COURT CLERK OF THE COU
CLARK COUNTY, NEVADA w ﬂu
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Bryan Bonham, Plaintiff(s) Case No.:  A-20-823142-C
Vs,
Nevada State of, Defendant(s) Department 29

NOTICE OF HEARING

Please be advised that the Plaintiff's Motion for Discovery/ Motion for Evidentiary
Hearing & Order to Show Cause in the above-entitled matter is set for hearing as follows:
Date: August 02, 2022
Time: 9:00 AM

Location: RJC Courtroom [5A
Regional Justice Center
200 Lewis Ave.
Las Vegas, NV 89101
NOTE: Under NEFCR 9(d), if a party is not receiving electronic service through the

Eighth Judicial District Court Electronic Filing System, the movant requesting a

hearing must serve this notice on the party by traditional means.

STEVEN D. GRIERSON, CEO/Clerk of the Court

By: /s/ Michelle McCarthy
Deputy Clerk of the Court

CERTIFICATE OF SERVICE

I hereby certify that pursuant to Rule 9(b} of the Nevada Electronic Filing and Conversion
Rules a copy of this Notice of Hearing was electronically served to all registered users on
this case in the Eighth Judicial District Court Electronic Filing System.

By: /s/ Michelle McCarthy
Deputy Clerk of the Court
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ACCOUNTING INQUIRY
INMATE SERVICES — CENTRAL ADMINISTRATION

’

Institution/Facility 4. "3 Inmate Name "+~ ¢ .. AT (Last, First, Middle Initial)
Inmate Number & 7~
Date Concern Occurred: _«._, "« .~ ‘r¥o 57 2. (Per AR 201, incidents older than 90 days will

not be acted upon) Dollar Amount Involved $__

Posting (other than deposit or payroll) ‘ -

Trust Acct. .~ + " Trust 2 Dept. Chargés Dept. Savings Acct.
Deposit . )

Deposit Receipt Date « Sender

Payroll

Pay Period in Question : ' Institution/Facility

Check to outside party '
Brass Slip # Payee Ck#

(if known)

Other (see AR 201)

Briefly describe the concern and attach any information, which will properly identify the situation.

Use additional sheets if necessary.

' ,1 ~ / i . 2 °F s 1 “T.’ £ 4 " [N
> ) - f .i‘(I - ’ i 5 A
i Y . R / & IR NN (s

t : ' A bt | ' ! Al irJv'vt A A i

Inmate Signature and Number R D L e R Date

‘ _ e s ;
Caseworker or Other Authorized Signature > i Date

(Inquiry will be returned if not signed by caseworker or other authorized person.)

Response From Inmate Services — Central Administration

EFFECT

5B-22 WENT INTO

07/01/2021. ;\Ib%gg;o/\s&sblng@roe
~— PRIORTO 07

- ESBJECT 70 THE DEDUCTION CAP-

Date ZX‘“E \"\'I/

Original & one copy to Inn@ﬁ iervices, Copy to Inmate )
DOC 544 (4/04)
T




ACCOUNTING INQUIRY
INMATE SERVICES - CENTRAL ADMINISTRATION

Institution/Facility 1L 573 Inmate Name i Ly Lipaha M (Last, First, Middle Initial)
Inmate Number 2375 |
‘Date Concern Occurred: 2013422 Iny a7 b2 / tale (Per AR 201, incidents older than 90 days will
. ;f_ not‘beacted-upon) Dollar Amount Involved ' ’ ' |
! SavingsAcct. ... - .
'*1*"-’——%—\1—_—»%% e w-'?* < T i it - - — - - ~—~w;‘z.4.-—.':-—-f e
° Deposit Receipt Date . * Se .
. - Bﬂﬂgl_ - : - s ’ : { )
- Pay Period.in Questionp _~* bl Institution/Facility
' hy outside party - S | - | 1
- Brass Sllp# : Payee ' Ck# __ Y S
S , 4 : (if known) -
o h r 201 ' B
Bneﬂy describe the concern and attach any mformatton whlch wnll properly identify the situation. - : , A
... Use additional sheets if necessary. B
M&M&J G G g*f"‘SQ?‘or’mem/Jc—f 117, Aw)ui’f hé;ﬂ("/ o 01645@#‘( :
S bt -*mmdaeg P TRANETY '“*"";:saf 15 RRILINT WRA e X ,«-.w i mr‘? ccprt gwt 50 g 1
HLDN Lk A g 0a RN D g ) g 1) reg b1 S f('JJf/. Miu J.) uJJ Qr LK -
» *;)@F.SQ% g P\A.N_m ?.hu’« 4 LT ) f./n lg (RId :ue f {2

i lnmate Signature and Number |

Caseworker or Other Authorized S?gnature

(Inquiry will be returned if not signed by oaseworker or other authorized person.)
- , ‘ , A g —-C ﬂtr l i {
- : - T SIS -
O ~
, (lene g f X N, A
T { t RPN '
TaW it ve
7 1K) J

Date_ /77" : .i‘Xk\L\.\*ﬁ 4.
. ' ,Origjnal&on‘e copy to In rvices, Copy to Inmate v ' ' ’\,__{‘ayf s R .- :
' l : ?Bge , DOCS44 (4/04). . -
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Offender Number 0060575 Institution: HDSP Living Unit: D
Offender Name: BONHAM, BRYAN P Housing Facility: U9 Cell: 19
Account Status: Open ’ Bed: A

CAR

Date Transaction Type Payer / Paid To Reference Number Deposit# / Check# Amount Balance Loc Code

01/01/2019 $0.35

01/04/2019 07:00:25 AM  Keefe Linda Conry 9900012574 $130.00 $130.35 LCC

01/04/2019 07:00:25 AM  Financial Certificate USDC Nevada 9900030985 ($26.00) $104.35 LCC

01/04/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900025595 ($1.60) $102.75 LCC

01/04/2019 07:00:25 AM  Medical Copay Inmate Welfare Fund 9900025646 ($8.00) $94.75 LCC

01/04/2019 07:00:25 AM  Savings ($13.00) $81.75 LCC

01/07/2019 07:54:59 AM  Commissary 5909:102028226 ($7.73) $74.02 LCC

01/07/2019 02:11:24 PM  Commissary Refund 5909;100016538 $6.06 $80.08 LCC

01/07/2019 02:11:24 PM  Trust 2 ($6.06) $74.02 LCC

01/08/2019 08:27:33AM  Trust 2 $6.06 $80.08 LCC

01/08/2019 08:27:33 AM  Commissary 5909;102030089 (528.33) $51.75 LCC ©
01/14/2019 07:56:52 AM  Commissary §909;102038221 ($31.57) $20.18 LCC o
01/17/2019 02:53:54 PM  Legal Copies LCC * 9900025392 ($1.80) $18.38 LCC ©
01/17/2019 02:54:54 PM  Legal Copies LCC * 9900025392 ($0.90) $17.48 LCC

01/18/2019 11:59:38 AM  Legal Copies Lcc * 9900025392 ($6.80) $10.68 LCC

01/18/2019 03:04:24 PM  Legal Copies LCC ' 9900025392 (50.80) $9.88 LCC

01/22/2019 07:49:13 AM  Commissary 5909;102047506 @.w.mwv $0.06 LCC .5 bs\u,
04/01/2019 07:00:25 AM  Keefe tyler bonham o\ S5Ue- 9900013280 mwgboz $160.06 LCC . $0 5
04/01/2019 07:00:25 AM  Financial Certificate USDC Nevada 9900030985 ($32.00) $128.06 LCC 1% L&
04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 152.80Y $125.26 LCC .\\ N% (5 -
04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 Awmaov $122.16 LCC £®~ o
04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 ($3.40y $118.76 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 ($7.20) $111.56 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 Gmn&v $106.36 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 ($7.90) $98.46 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 .@M.wov $90.16 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 ($6.00) $84.16 LCC

04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 de.wov $65.36 LCC e
04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 @m,.mov $63.16 LCC N.\&r_&\ +N
04/01/2019 07:00:256 AM  Legal Copies Inmate Welfare Fund 9900026697 Am%ov $57.96 LCC —
04/01/2019 07:00:25 AM  Legal Copies Inmate Welfare Fund 9900026697 ($8.50) $49.46 LCC ) L

Nevada Department Of Corrections - DOC 1/11/2021 01:02 PM

J TRUCS ou%




Daily Transaction Summary (0060575 - BRYAN BONHAM cont.): January 01, 2019 - January 11, 2021

Date

04/01/2019 07:00:256 AM
04/01/2019 07:00:25 AM
04/02/2019 03:34:09 PM
04/02/2019 03:34:47 PM
04/05/2019 01:58:37 PM
06/22/2019 07:00:11 AM
06/22/2019 07:00:11 AM
06/22/2019 07:00:11 AM
06/22/2019 07:00:11 AM
06/22/2019 07:00:11 AM
06/22/2019 07:00:11 AM
06/25/2019 04:59:05 PM
06/25/2019 04:59:13 PM
06/25/2019 04:59:13 PM
06/28/2019 10:46:52 AM
07/02/2019 02:22:56 PM
12/03/2019 07:00:18 AM
12/03/2019 07:00:18 AM
12/09/2019 11:568:33 AM
12/09/2019 11:58:33 AM
12/13/2019 01:37:07 PM
12/13/2019 01:37:07 PM
12/22/2019 07:00:33 AM
12/22/2019 07:00:33 AM
12/30/2019 07:01:07 AM
12/30/2019 07:01:07 AM
12/30/2019 08:14:45 AM
12/30/2019 08:14:45 AM
01/06/2020 09:11:44 AM
01/06/2020 09:11:44 AM
01/08/2020 07:00:23 AM
01/08/2020 07:00:23 AM
01/08/2020 07:00:23 AM
01/08/2020 07:00:23 AM
01/08/2020 07:00:23 AM
01/08/2020 07:00:23 AM

Transaction Type

Legal Copies
Savings

Legal Postage
Legal Postage
Commissary
Keefe

Financial Certificate

Legal Copies
Legal Copies
Legal Copies
Savings

Legal Postage
Legal Postage
Legal Postage
Commissary
Legal Postage
Keefe

Trust 2

Trust 2
Commissary
Trust 2

Check Tops

" Keefe

Trust 2
Keefe

Trust 2
Trust 2
Commissary
Trust 2
Commissary
Keefe

Financial Certificate

Legal Copies
Legal Copies
Legal Copies
Legal Copies

Nevada Department Of Corrections - DOC

Payer / Paid To

Inmate Welfare Fund

LCC
LCC

tyler bonham

USDC Nevada
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund

LCcC
LCC
LCC

LCC
Linda Conry

BLICK ART MATERIALS
Tyler Bonham

Linda Conry

Linda Conry

USDC Nevada
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund

PO R Y, AN

at 1 S50C
fvalid

Reference Number

»

*

5909;102144552

5909,;102254663

*

5909;102460024
2333274
2333274

5909;102484584

5909;102493347

Deposit# / Check#
9900026697

9900026508
9900026508

9900014012
9900030985
9900027486
9900027486
9900027486

9900027292
9900027292
9900027292
9900027751
9900015573

from-HusT 2.,

327222
9900015778

9900015789

9900015900
9900034398
9900031599
9900031599
9900031599
9800031599

Page 2
Amount Balance Loc Code
$48.06 LCC
$32.06 LCC
$20.61 LCC .
$20.11 Lo 2.5 fAted
$0.04 LCC e
$150.04 LCC )\\\
$120.04 LCC
$107.44 LCC
$91.04 LCC
$45.04 LCC
$30.04 LCC
$20.54 LCC
$20.04 LCC
.Mao.mov\\ ’ $28.54 LCC
($28.02) . $0.52 LCC 2 °© |
%s0.50) soc2 Lcc aff o o0
$60.00 —4;u5t2  $60.02 LCC \Tﬂ?
(860.00) $0.02 LCC &&
$7.29 $7.31 LCC
($7.29) $0.02 LCC
$52.71 $52.73 DOC
($52.73) $0.00 DOC
$198.00 $198.00 LCC
($198.00) $0.00 LCC
$220.00 $220.00 LCC
($220.00) $0.00 LCC
$61.84 $61.84 LCC
(561.84) $0.00 LCC
$44.45 $44.45 LCC

I
R

[

é&.&v. \._,,?\
($6.00) ~
iTeeey

§($6.00) ~/

$0.00

$150.00
$120.00
$110.00
$104.00
$102.40
$96.40

LCC
LCC
LCC
LCC
LCC
LCC
LCC

z xr.&l\ _,N:

1/11/2021 01:02 PM



SABLLYE
Date Transaction Type Payer / Paid To Reference Number Deposit# / Check# Amount Balance Loc Code
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 Y($2.40). \ ) $94.00 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 Aw.w mS . $90.40 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 A,uwwov».\ - $86.60 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 _,ao..\ov.\ $85.90 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 A.mm‘acovv.\ $64.00 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 ($1.10) \ $62.90 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 &ww.oov. .h.\ $56.90 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 $0.20) ¢ ~ $56.70 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900031599 Mw._ omv — $55.70 LCC
01/08/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund é\\ Am._o 70) e . L $45.00 LCC
01/08/2020 07:00:23 AM  Savings sra i - ($15.00) 4 $30.00 LCC
01/08/2020 04:19:25 PM  Legal Postage LCC * ﬂl 9900030030 Amw 85y oc@ﬂ.@ $22.15 rOO\J
01/08/2020 04:19:33 PM  Legal Postage LCC . 9900030030 ($0.50) ~ $21.65 LCC
01/13/2020 04:39:59 PM  Legal Postage LCC * . 9900030030 ($0.65)° - vr_ “©C  $21.00 LCC )
01/24/2020 06:52:22 AM  Trust 2 $89.34 $110.34 HDSP
01/24/2020 06:52:22 AM  Commissary Taken Fron +usr 2§, 6209;102513281 T ($89.34) $21.00 HDSP
01/31/2020 04:26:12 PM  Legal Postage LCC * 9900030030 .G.,,o..,.mS_v.\ $20.50 LCC l_ %
01/31/2020 04:26:12 PM  Legal Postage LCC * 9900030030 ($0.65) ¢~ $19.85 LCC ({=]
01/31/2020 04:26:12 PM  Legal Postage LCC . 9900030030 (82205~ o $17.65 LCC
02/11/2020 04:04:50 PM  Legal Postage LCC * 9900031058 {$0.50) \ $17.15 LCC
02/13/2020 03:32:05 PM  Postage HDSP . 9900031071 ao,m%\ $16.60 HDSP
02/13/2020 03:32:05 PM  Postage HDSP * 9900031071 Go mmv $16.05 HDSP
02/13/2020 03:32:05 PM  Postage HDSP * 9900031071 8%&8 - $12.75 HDSP
02/21/2020 06:11:43 AM  Trust 2 $81.40 4 $94.15 HDSP
02/21/2020 06:11:43 AM  Commissary f!&/iam\«d\. AOX SV . 6209;102541661 %wg o/ $12.75 HDSP
02/24/2020 03:02:32 PM  Postage HDSP * 9900031071 ($0.70) / $12.05 HDSP
02/24/2020 03:02:32 PM  Postage HDSP * 9900031071 wmd.“.\ov / $11.35 HDSP
02/27/2020 04:02:10 PM  Postage HDSP * 9900031071 ($1.10) s $10.25 HDSP
03/10/2020 11:58:03 AM  Postage HDSP * 9900031374 wma./mmv, 4 $9.70 HDSP
03/10/2020 11:58:03 AM  Postage HDSP * 9900031374 ($2.80) v $6.90 HDSP
03/13/2020 04:02:06 PM  Postage HDSP * 9900031374 mwd..,wwv v $6.35 HDSP %«“ﬁ
03/18/2020 03:56:37 PM  Legal Copies HDSP * 9900031351 am.»ov.“ $3.95 HDSP WQ\I!
03/19/2020 04:56:36 PM  Postage HDSP . 9900031374 ($1.80)7 $2.15 HDSP .m\v\
03/26/2020 04:58:01 PM  Legal Copies HDSP - /\188889 ($0.20) = 145 tft $1.95 HDSP
03/31/2020 10:56:40 AM  Trust 2 $65.23 $67.18 HDSP
03/31/2020 10:56:40 AM  Commissary 6209;102583978 ($65.23) $1.95 HDSP “
Fromvv?° paresit el 2
mm Nevada Department Of Corrections - DOC FusN _GN Gw 1/11/2021 01:02 PM
~NDoc Deo ‘
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Page 4

Nevada Department Of Corrections - DOC

Date Transaction Type Payer / Paid To Reference Number Deposit# / Check# Amount Balance Loc Code
04/10/2020 08:45:56 AM  Trust 2 $60.93 $62.88 HDSP
04/10/2020 08:45:56 AM  Commissary 6209;102594903 ($60.93) $1.95 HDSP
7 ' 05/01/2020 07:00:23 AM  Keefe Linda Conry Nl- 9900016647 $201.95 HDSP
05/01/2020 07:00:23 AM  Financial Certificate USDC Nevada Q&&r’ c'!&h.‘ 9900034398 $161.95 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $158.25 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $157.85 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $157.45 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $157.05 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $156.56 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $155.95 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $155.35 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $150.65 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $149.65 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $146.75 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 U $146.45 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 /($0.40)~ $146.05 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 5T $145.85 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 “($5.20) . $140.65 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $2:40) ! $138.25 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 ($20.80) $117.45 HDSP
05/01/2020 07:00:23AM  Legal Copies Inmate Welfare Fund 9900033871 R§0.20) " $117.25 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 “($0.60) $116.65 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 V&a&mwx $116.05 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 G,_.Abs $102.05 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 .0 $96.05 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $93.85 HDSP
05/01/2020 07:00:23 AM  Legal Copies Inmate Welfare Fund 9900033871 $90.55 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $89.25 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $88.30 HDSP
05/01/2020 07:00:23 AM  Legal Postage inmate Welfare Fund 9900033888 $87.15 HDSP
05/01/2020 07:00:23 AM  Postage Inmate Welfare Fund 9900033939 $86.65 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $84.45 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $83.30 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $82.80 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $82.30 HDSP
05/01/2020 07:00:23 AM  Legal Postage Inmate Welfare Fund 9900033888 $81.50 HDSP
xhibit 2"
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Date

[ 0510112020 07:00:23 AM

05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM
05/01/2020 07:00:23 AM

b 05/01/2020 07:00:23 AM
i 05/01/2020 07:00:23 AM

05/01/2020 08:06:12 AM
05/01/2020 08:06:12 AM
05/07/2020 04:27:22 PM
05/07/2020 04:27:32 PM
05/08/2020 07:25:04 AM
05/11/2020 03:40:04 PM
05/11/2020 03:57:12 PM
05/11/2020 03:57:12 PM
06/27/2020 07:00:45 AM
06/27/2020 07:00:45 AM
07/17/2020 06:22:14 AM
07/17/2020 06:22:14 AM
07/21/2020 12:14:48 PM
07/21/2020 12:14:48 PM
07/31/2020 10:51:24 AM
07/31/2020 10:51:24 AM
08/14/2020 06:14:47 AM

Transaction Type

Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Supply
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Legal Postage
Trust 2
Commissary
Postage
Postage
Commissary
Postage

Legal Copies
Legal Copies
Keefe

Trust 2

Trust 2
Commissary
Trust 2
Commissary
Trust 2
Commissary
Trust 2

Nevada Department Of Corrections - DOC

Payer / Paid To

Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Weifare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Weifare Fund

valld.

HDSP
HDSP

HDSP
HDSP
HDSP

Linda Conry

Reference Number Deposit# / Checkit Amount
9900033888 {go50): 1
9900033888 (30.80)
9900033888 1$1.15) -
9900033888 ($0.50)
9900033888 *{$0:50) *
9900033888 (30.50)
9900033898 HSDISD)w
9900033888 :($1.00) ¢
9900033888 #{$345) ¢
9900033888 -($0.50)
9900033888 *$050)
9900033888 ($0.50) -
9900033888 X§0:65) 7
9900033888 ($0.65)
9900033888 AS1:00) /
9900033888 ($0.65)
9900033888 A30:65)"
9900033888 $3.76) S0%
$14.81
6209;102620300 ($16.35)
. 9900033693 (80.85) 5HYO
. 9900033693 1$0:85)7poed
6209;102630105 ($45.47)
. 9900033693 ns2.2079 v d
. 9900033672 ($2.00) $oeA{
. 9900033672 L8000 0 el
9900016978 $200.00
ePoSre L AMS Apusa 2. ($200.00)
$54.92
6209;102708507 ($54.92)
$35.45
6209;102715111 (§35.45)
$6.24
6209;102728476 ($6.24)
$19.76
29

Balance Loc Code
$81.00 HOSP |
$80.20 HDSP
$79.05 HDSP
$78.55 HDSP
$78.05 HDSP
$77.55 HDSP
$74.96 HDSP
$73.96 HDSP
$70.81 HDSP
$70.31 HDSP
$69.81 HDSP
$69.31 HDSP
$68.66 HDSP
$68.01 HDSP
$67.01 HDSP
$66.36 HDSP
$65.71 HDSP W
$61.95 HDSP 4P
$59.20 HDSP
-
$74.10 HDSP
$57.75 HDSP
$56.90 HDSP LA
$56.05 HDSP M,,Mrm_.i
$10.58 HDSP A«»ﬁ\f
$8.38 HDSP .
$6.38 HDSP n:.wq ,.
ovel
$0.38 HDSP so9%°
$200.38 HDSP
$0.38 HDSP
$55.30 HDSP
$0.38 HDSP
$35.83 HDSP
$0.38 HDSP
$6.62 HDSP
$0.38 HDSP
$20.14 HDSP
Ml\&yprv..)l;N\:
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Date

08/14/2020 06:14:47 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/04/2020 07:00:59 AM
09/18/2020 11:07:33 AM
09/18/2020 11:07:33 AM
09/18/2020 11:07:33 AM
09/29/2020 04:58:11 PM
09/30/2020 10:34:44 AM
10/02/2020 06:37:41 AM
10/02/2020 06:37:41 AM
10/16/2020 06:23:13 AM
10/16/2020 06:23:13 AM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
11/06/2020 02:09:35 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM
12/04/2020 12:11:03 PM

Transaction Type

Commissary

Keefe

Financial Certificate
Legal Copies

Legal Copies

Legat Copies

Legal Copies

Savings

Postage

Postage

Postage

Legal Copies

Postage

Trust 2

Commissary

Trust 2

Commissary

Prison Industries Payroll
Victim of Crime Fund
Financial Certificate
Room and Board

Pl Capital Improvement
Legal Copies

Legal Copies

Legal Copies

Legal Copies

Legal Copies

Prison Industries Payroll
Victim of Crime Fund
Financial Certificate
Room and Board

Pl Capital Improvement
Legal Copies

Legal Copies

Legal Copies

Legal Postage

Nevada Department Of Corrections - DOC

Payer / Paid To

Linda Conry

USDC Nevada
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund

HDSP
HDSP
HDSP
HDSP
HDSP

7194 - Prison Industries Payroll

Victim of Crime Fund
USDC Nevada
Room and Board
Capital Improvement
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund

7194 - Prison Industries Payroll

Victim of Crime Fund
USDC Nevada
Room and Board
Capital Improvement
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund
Inmate Welfare Fund

Reference Number

6209,102744696

6209;102804898

6209;102820302
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
11/05/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020
12/03/2020

Deposit# /| Check#

(" 9900017368
9900035282

9900035193
9900035193
9900035193
9900035172
f.looooowm 193

9900017774

9900035404
9900035403

9900017888

9900035407
9900035406

Amount

($19.76)
§$20.00 7

e s emsgemen v

¢

oax e

S, ($0.50)

$27.45

($4.80) -~

Balance

$0.38
$20.38
$16.38
$15.88
$14.48
$9.68
$6.38
$4.38
$3.83
$3.28
$1.08
$0.68

S $0.13

$55.90
$0.13
$27.58
$0.13
$20.13
$19.13
$15.13
$10.23
$9.23
$9.13
$8.73
$8.03
$4.43
$0.13
$20.13
$19.13
$15.13
$10.23
$9.23
$9.13
$7.03
$2.13
$0.13

sX

1/11/2021 01:02 PM

Loc Code
HDSP

HDSP IIJ
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP y
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP
HDSP

hibod 2"
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Nevada Department of Corrections
Nevada Inmate Stores System
Store - 6209-HDSP
Unit: HDSP - U10
0060575 - BONHAM, BRYAN Commissary Receipt: 103324700
Inmate Housing Location: HDSP U10 E 14-A Date: 3/18/2022
Orders Processed at 6209-HDSP
Filled Items
Item Description Source Qty Price Total
13319  PEPSI WILD CHERRY * * 200Z BTL (K) K 2 1.87 3.74
17110  TORTILLAS-FLOUR 7" PREM 6CT(K) K 3 1.13 3.39
17502 REFRIED BEANS-SEVILLA SPICY(K)(H) K 3 1.72 5.16
17520  RICE-WHITE INSTANT 80Z (K)(H) K 3 1.37 4.11
23252 TOP RAMEN-SPICY VEGETABLE K 5 0.53 2.65
Rejected Items
Item Description Source Oty Price Total Reason
21025  CHEESE SPREAD VELV.JAL.80Z TUB K 2 2.40 0.00 Not Available
23231 TOP RAMEN-TEXAS BEEF K 5 0.53 0.00 Insufficient Funds
23233  TOP RAMEN-SPICEY/SHRIMP K 5 0.53 0.00 Insufficient Funds
29053 CHOC HONEY BUN (K) K 5 0.98 0.00 Insufficient Funds
29065 MONSTER HONEY BUN (K) K 4 1.20 0.00 Insufficient Funds
41049  CIEETO-FLAMIN HOT 80CZ K 1 2.42 0.00 Insuificient Funds
41075 COOL RANCH DORITOS 80Z K 1 248 0.00 Insufficient Funds
41227 PORK RINDS - HOT/SPCY 20z K 2 1.07 0.00 Insufficient Funds
Receipt Totals: 19.05
|
|
|
signature date

officer signature

Page 265 of 2467

“date
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Electronically Filed
8/24/2021 3:12 PM
Steven D. Grierson

CLERK OF THE COU,
OPPS &*_A zg»w-*«

STEVEN B. WOLFSON

Clark County District Attorney
Nevada Bar #001565
ALEXANDER CHEN

Deputy District Attorney
Nevada Bar #10539

200 Lewis Avenue

Las Vegas, Nevada 89155-2212
(702) 671-2500

Attorney for Plaintiff

DISTRICT COURT
CLARK COUNTY. NEVADA
THE STATE OF NEVADA, |
Plaintiff,
-vs- CASENO: C-14-296556-1
JUSTIN LANGFORD, .
JUSTIN DEPTNO: XXIII
Defendant.

STATE’S OPPOSITION TO DEFENBA'INT’S MOTION TO CORRECT ILLEGAL
SENTENCE

DATE OF HEARING: SEPTEMBER 13, 2021
TIME OF HEARING: 11:00 AM

COMES NOW, the State of Nevada, by STEVEN B. WOLFSON, Clark County
District Attorney, through ALEXANDER CHEN, Deputy District Attorney, and hereby
submits the attached Points and Authorities in Opposition to Defendant’s Motion to-Correct
Illegal Sentence.

This opposition is made and based upon all the papers and pleadings on file herein, the
attached points and authorities in support hereof, and oral argument at the time of hearing, if
deemed necessary by this Honorable Court.

I
/"
I

WCLARKCOUNTYDA.NET\CRMCASE2\2014\032\621201403262C-RSPN-{JUSTIN ODELL LANGFORD)-001.DOCX

gxh bn’"‘\ \,\"

Case Numb5 1:34-296556-1
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POINTS AND AUTHORITIES
STATEMENT OF THE CASE

On March 14, 2014, JUSTIN ODELL LANGFORD (hereinafter “Defendant”) was
charged by way of Information with the following: COUNTS 1, 2, 6, 7, 8, 10, 11, and 12 —
Lewdness With A Child Under The Age Of 14 (Category A Felony - NRS 201.230); COUNTS
3, 4, and 5 — Sexual Assault With A Minor Under Fourteen Years Of Age (Category A Felony
- NRS 200.364, 200.366); and COUNT 9 — Child Abuse, Neglect, or Endangerment (Category
B Felony - NRS 200.508(1)).

On March 7, 2016, a jury trial convened and lasted nine days. On March 17, 2016, the
jury returned a guilty verdict as to COUNT 2, and not guilty as to all other Counts.

On May 10, 2016, Defendant was sentenced to Life with a possibility of parole afier a
term of 10 years have been served in the Nevada Department of Corrections (“*NDOC?”).
Defendant received eight hundred forty-one (841) days credit for time served. The Judgment
of Conviction was filed on May 17, 2016.

On June 1, 2016, Defendant filed a Notice of Appeal from his conviction. On June 27,
2017, the Nevada Supreme Court affirmed the Judgment of Conviction. Remittitur issued July
28,2017.

Following the affirmance, Defendant filed various motions including but not limited to,
a Motion to Claim and Exercise Rights Guaranteed by the Constitution for the United States
of America (October 10, 2017), a Motion to Reconsider {October 10, 2017), A Motion for
Ancillary Services Pursuant to 18 U..S.C. sec 3006A (November 27, 2017), a Petition for Writ
of Habeas Corpus (December 29, 2017), a Request for Judicial Notice of Lack of Jurisdiction
(March 30, 2018), a Motion to Amend Judgment of Conviction (September 19, 2019), a
Motion to Correct Illegal Sentence (February 25, 2020), and an additional Motion to Correct
Illegal Sentence (June 9, 2021). The Court denied the above motions.

On August 19, 2021, Defendant filed a Motion to Correct Illegal Sentence. The State
responds as follows.

/7

2 sxnlg Ve
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STATEMENT OF THE FACTS
On June 21, 2014, the minor victim H.H. (DOB: 06/22/2001) disclosed that she had

been sexually abused by her stepfather, Defendant. The abuse began when she was eight (8)
years old. While at Defendant’s residence in Searchlight, Nevada, Defendant would call H.H.
into his bedroom and have H.H. take off her clothes. Defendant would malge H.H. lie on the
bed and he would rub baby oil on H.H’s legs. Defendant then placed his private parts in
between her legs and rubbed himself back and forth until he ejaculated. H.H. stated that
Defendant placed a white hand towel on the bed and had the victim lie on the towel during the
molestation incidents. He would then use the towel to clean up the baby oil. The abuse
continued until the victim reported the abuse in January 2014.

H.H. testificd of several instances of sexual abuse committed by Defendant. H.H.
described instances including Defendant sucking on her breasts, putting his penis in her anus,
putting his penis into her mouth more than once, touching her genital area with his hands and
his penis, and fondling her buttocks and/or anal area with his penis.

On January 21, 2014, the Las Vegas Metropolitan Police Department served a search
warrant on Defendant’s residence in Searchlight. Officers recovered a white hand towel that
matched the description given by H.H. in the exact location H.H. described. The police also
recovered a bottle of baby oil found in the same drawer as the hand towel and bedding. These
items were tested for DNA. Several stains on the white towe] came back consistent with a
mixture of two individuals. The partial major DNA profile contributor was consistent with
Defendant. The partial minor DNA profile was consistent with victim H.H. The statistical
significance of both partial profiles was at least one in 700 billion.

ARGUMENT

L DEFENDANT’S SENTENCE IS LEGAL, AND THUS HE IS NOT
ENTITLED TO A CORRECTED SENTENCE

Generally, a district court lacks jurisdiction to modify or vacate a sentence once the

defendant starts serving it. Passanisi v. State, 108 Nev. 318,322, 831 P.2d 1371, 1373 (1992),

i
3 hiot Ty
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1 || overruled on other grounds by Harris v. State, 130 Nev. 435, 329 P.3d 619 (2014). However,
2 | adistrict court possesses inherent authority to correct, vacate or modify a sentence where the
3 | defendant can demonstrate the sentence violates due process because it is based on a materially
4 | untrue assumption or mistake of fact that has worked to the defendant’s exireme detriment.
5 § Edwards v. State, 112 Nev. 704, 707, 918 P.2d 321, 324 (1996); NRS 176.555; see also
6 || Passanisi, 108 Nev. at 322, 831 P.2d at 1373. A motion to correct an illegal scntence may only
7 | challenge the facial legality of the sentence: either the district court was without jurisdiction
8 { to impose a sentence cor the sentence was imposed in excess of the stalutory
9 | maximum. Edwards v. State, 112 Nev. 704, 708, 918 P.2d 321,.324 (1996).
10 Defendant’s motion fails to substantiate that the District Court lacked jurisdiction.
11 || Defendant mistakenly claims that both NRS 171.010 and NRS 171.020 are invalid. The 48th
| 12 || Session of the Nevada Legislature enacted into law the Nevada Revised Statutes. 1957 Nev.
‘ 13 || Stat. 2. At this point, the Nevada Revised Statutes were comprised of the laws set out in section
‘ 14 || 9 of the same bill. Id. Scction 9 states that *“the following laws and statutes attached hereto,
15 { consisting of NRS sections 1.010 to 710.590, inclusive, constitute the Nevada Revised
16 | Statutes.” Id. at 3. Both NRS 171.010 and NRS 171.020 fall within this range and were
17 || properly enacted into law by this bill. Thus, Defendant fails to make any proper challenge to
18 | the facial legality of his sentence.
19 Defendant fails to set forth any additional claims that the district court lacked
20 | lurisdiction, the sentence exceeded the statutory maximum, or the Court sentenced him based
21 || on a materially untrue assumption or mistake of fact. Accordingly, this Court should deny his
22 | motion.
23 f //
24§ //
¥
26 | /M
27 | W
28 /i ;xt\lloa'*f' N
4
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CONCLUSION

Based on the foregoing reasons, Defendant’s Motion to Correct [llegal Sentence should

be DENIED. W
DATED this day of August, 2021.

Respectfully submitted,
STEVEN B. WOLFSON

Clark County District mey
Nevada Bar #10539

BY

Deputy District Attorne
Negaa Bar #10539 4
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SUMMARY--Provides that offlcial engrossed copy of Senat:e Bill No. 2
be uged as the enrolled bill.

SENATE CONCURRENT RES o:.urm--r ovlding that the official rossed -
. copy of Senate: 3111 Ro. 2 uay used as the enrolled bill.

WHEREAS ' Yhe ‘provisions of.- sec., 8 of ehapter 3, Stctutes of
.Nevada 1949, &s amended by chapter 385, Statutes of Nevada 1955,
provide that the official engrossed copy of a b:.ll may by resolu-

tion be used as the enrvlled bill; nov, therefore, be it

‘RESOLVED BY THE SENAH(F THE STATE OF NBVADA THE ASSEMBLY CON-
CURRING, That the official engrogsed copy of Semate Bill No. 2 shall
be used as the enrolled bill as privided by L.

.
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SENATE CONCURRENT RESOLUTION--Providing that the official engrossed
- eopy of Senate Bill No. 2 may be used as the enrolled bill. .

WHEREAS, The prov1sxons of sec. 8 of ehapter 3, Statutes of
Nevada 1949 as amended by chapter 385, Statutes of Nevada 1955,
provide that the Offlf.‘.lal engrossed copy of a bill may by resolu-

tion be used as the enrolled b111 now, therefore, be it

RESOLVED BY THE SENATE OF THE STATE OF NEVADA THE ASSEMBLY CON-
CURRING, That the off1c1al engrossed copy of Senate Bill No. 2 shall
- be used as the enrolled bi]_.l as pr’ovz.ded by law.
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. i) Statutes of Nevada _1957
Jers"

Resolutions and Memorials

Senate Coneurrent Resolution No. 1—Committee on J ndiciary
FILE NO.1

SENATE CONCURRENT RESOLUTION—Providing that the official engrossed
copy of Senate Bill No. 2 may be used as the enrolled bill.

WHEREAS, The provisions of sec. 8 of chapter 3, Statutes of Nevada
1949, as amended by chapter 385, Statutes of Nevada 1955, provide
that the official engrossed copy of a bill may by resolution be used as
the enrolled bill ; now, therefore, be it

Resolved by the Senate of the State of Nevada, the Assembly con-
curring, That the official engrossed copy of Senate Bill No. 2 shall be
used as the enrolled bill as provided by law.
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Resolutions and Memorials

Senate Concurrenc Hesolution No. 1-~Commlttee on Judiclary

FILE NO.1

SENATE CONCURRENT RESOLUTION—Providing that the official engrossed
cops of Senate BlIl No. 2 may be used as the enrolled UlIL

WaEREAS, The provisions of sec. 8 of chapter 3, Statutes of Nevada
1949, as amended by chapter 335, Statutes of Nevada 19535, provide
that the official engrossed copy of a bill may by resolution be used as

the enrolled bill; now, therefore, be it
Resolved by the Senate of the State of Névada, the Assembly con-

curring, That the officil engrossed copy of Senate Bill No. 2 shall be

—————

Assembly Concurrent Resolutlon No. 1—Commlittee on Judielary
FILE NO.2

ASSEMBLY CONCURRENT RESOLUTION-—Expressing congratulations and
gratitude to Russell West McDonald upon completion and enactment of

Nevadn Revlsed Statutes.” =~ -

" WHEREAS, The 48th session of the legislature of the State of Nevada,
by unanimous vote of the members thereof, has enacted into law the

Nevada Revised Statutes as the law of the State of Nevada to supersede

all prior laws of a general, public and permanent nature; and
TWaEREAS, Nevada Revised Statutes constitutes a complete revision

and reorganization of all general statutes enacted during the 95 years

that Nevada has existed as a state and territory, and is the first such

revision in the history of our state; and
WueReas, The preparation of Nevada Revised Statutes was a monu-

mental undertaking requiring a degree of intelligence, knowledge,
technical ability and dedication possessed by few men; and

WaEREAS, The State of Nevada was fortunate that the Justices of
the Supreme Court of the State of Nevada, in their capacity as thé
Statute Revision Commission, were able to secure as director of the

commission Russell West McDonald, a_native-born Nevadan, educated

in the public schools of our state, 8 Rhodes scholar and a graduate of
Stanford Law School, who was eminently qualified in all respects to

perform the tremendous task imposed upon him; and .
WHeREAS, The enactment of Nevada Revised Statutes marks the cul-

mination of nearly 6 years of exceptionally devoted public service on

the part of Russell West McDonald as statute reviser and legislative

bill drafter; now, therefore, be it
Resolved by the Assembly of the State of Nevada, the Senate con-

curring, That the legislature of t'he State of Nevade hereby exstends

74
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738 RESOLUTIONS AND MEMORIALS

to Russell West McDonald its most hearty eongratulations upon the
completion and enactment of Nevada Revised Statutes and expresses to
him its gratitude and that of the people of the State of Nevada for
the years of selfless, dedicated and devoted effort which he ‘has con-
tributed in the public service to the preparation of Nevada Revised
Statutes; and be it further - :

Resolved, That a copy of this resolution, signed by all of the mem-
bers of the 45th session of the Nevada legislature, be duly certified by
the secretary of state of the State of Nevada and be transmitted forth-
with to Russell West MeDonald.

Assembly Concurrent Resolution No. 2—Committee on Legislative Functlons

FILE NO.3

ASSEMBLY CONCURRENT RESOLUTION—Memorializing the late Unlted
- States Senator and governor, Edward P, Carville, ’

WHEREAS, The people of our state suffered a tremendous loss on the
27th day of June, 1956, by the passing of the beloved and esteemed
Edward P, Carville; and

‘Wreress, Edward P. Carville, affectionately known as “Ted,” -was
& native of Mound Vsalley, the son of a pioneer Nevada family, was
educated in the schools of this state, and was a graduate of Notre
Dame University ; and : ' ,
~ YWE=EREas, Few persons have ever held so many high offices of honor
and trust as the late “Ted” Carville, who, in addition to his role as a
civic leader and outstanding attorney, served -with distinction as dis-
trict attorney, district judge, United States District Attorney, and
finally as our governor and United States Senator, and his industri-
ousness, selfless dedication and integrity were the keys to his success
as a lawyer and public servant and will forever remain as a radiant
example for our future statesmen; now, therefore, be it

_Besolved by the Assembly of the State of Nevada, the Senate concur-
ring, That we express this day our profound sorrow and coiidolences
to the family of the Jate Senator Carville and tender théem our deepest
sympathy, and that we further acknowledge to them the irreparable
loss which the calling of the late Senator Carville means to this state
and nation; and be it further

Resolved, That the written form of this resolution be given such
permanency as is possible for us to give by spreading it upen a
memorial page of the journals of the assembly and the senate of this
day in memory of and as a solemn tribute to Edward P. Carville ; and
be it further .

Resolved, That a duly certified copy of this resolution be prepared
by the secretary of state of the State of Nevada and be transmitted
forthwith to the bereaved family of the deceased.
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What is Law?

Law is a concept that we are exposed 10 all
of our lives, and which affects our lives and the
things around us. Law is as essential to a well
ordered universe as it is to a stable and just civil
or jural society, or a properly kept family unit.
That we might .better understand how law
relates to us we need to define what it is or
should be. The following is a definition of law
from Black's Law Dictionary:

1. That which is laid down, ordained, or
established.

2. A system of principles and rules of
human conduct.

3. A rule of civil conduct.
4. A law is a general rule of human action.

5. A law is a command which obliges a
person or persons.’

Law is basically a rule that guides, directs
or limits the conduct or action of something or
someone, which is declared by some authority.
The physical laws of nature guide, direct and
limit the action of mauer and energy. There
thus are laws of thermodynamics, electricity,
pressure, light, magnetism, gravity, chemistry
and other physical laws. Our concern with law
is its application 10 ourselves as a rule which
guides and directs our action or conduct. A set
of such laws establishes a jural system or order.

A law that regulates human conduct has
auributes similar to physical laws. But laws
regulating human conduct are distinguished
from physical laws in that they are not
self-executing, as are physical laws. Such laws
usually need an outside force 10 assure they are

]

Some Facts About Law

executed. Also, a law which regulates human
conduct is not always of effect or enforceable,
as it is limited or controlled by other laws and
conditions. Where aconflict of laws ~xists, the
superior law prevails. Also, a law  human
conduct cannot be enforced where &.  -ht of
a person to act differently exists. Whcn the
proper law is enforced or upheld, it is regarded
as justice or doing that which is right and just.

Law then must have a binding legal force,
and an appropriate means for its enforcement
or execution to be of any use or importance in
human affairs. This is because the concept of
law implies a command, not an opinion or
suggestion. Certainly no law would exist, or
need to exist, if there were not those who are
required to follow or obey it.

A law regulating human conduct can be of
two types. It can be negative by prohibiting an
act or declaring that it shall not be done, or it
can be affirmative by commanding or requiring
an action to be done. Most law is of a negative
nature. Law can also be written or positive,
such as a statute or constitution, or it can be
unwritten, such as common law, natural Jaw,
or international law. We will find that what we
are subject today are not constitutions or even
legislative statutes directly, but a type of
unwritten law.

If one is obliged or required to obey a law,
there must of necessity be an authority for the
law to exist.

Law in the sense in which courts speak of it
today, does not exist without some definite
authority behind i.?

t  Black’s Law Dictionary, 2nd Edition, p. 700.
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The question we should be asking or
looking into regarding all the oppressive and
what appears to be unconstitutional law is, what
is the authority behind this law? The answer
to this primarily depends upon the source of the
law and our relationship to that source.

The Source of a Law

We generally understand that all laws which
regulate human conduct are either human or
divine according to whether they have man or
God for their author or source. Under Anglo-
Saxon jurisprudence, the law of God has always
stood in pre-eminence in relation to human law.

Man’s laws are strengthless before God's
laws, consequently a human law, directly
contrary to the law of God, would be an
absolute nullity.’

While this proposition is quite true and
important, it also acknowledges that man is a
source of law. Actually, God has in many
instances recognized that this ability or power
for human law does exist, as with kings,
patriarchs or heads of a house.

For something to be regarded as a law, it
must come from a source which has authority
to enact the law. If a person is required to
follow a law of another person or entity, then
that person must in some manner or degree be
subject to the law making entity. Thus the
authority for a law depends on the source of the
law, and the relationship between that source
and the one obligated to follow the law. Letus
look at some examples of this concept.

The prime example of a law making
authority is God. We readily acknowledge that
God can enact laws which we are obligated to
follow. But what is His authority to do so?
Why are we required to follow laws of God? Is
it because God is all powerful, or all knowing
or because He is eternal? No it is not. God's
authority to place law over us lies not in the

3

fact that He is omnipotent or a Supreme Being,
but rather in our relationship to God. That
relationship lies in the fact that God is our
Creator and provider. Sir William Blackstone
expressed this relationship in his discussion on
“‘the nature of laws,"’ as follows:

Man, considered as a creature, must
necessarily be subject to the laws of his
Creator, for he is entirely a dependent being.
A being, independent of any other, has no
rule [law] to pursue, but such as he prescribes
to himself; but a state of dependence will
inevitably oblige the inferior to take the will
of him, on whom he depends, as the rule of
his conduct. . . . Apd consequently, as man
depends |bsolutcly upon his Maker for
everything, it is necessary that he should in
all points conform to his Maker's will.4

God has the authority to make law we are
subject to because we are His creatures and
because of our dependence upon Him for
necessities of life. These things establish a
relationship between us and God, making us
legally obligated to Him. Thus, because, of
these relationships God has authonty to make
laws we must follow. ot e

Similar to this is the authority of a parcnt
to make laws which a child must follow. A
parent is a law making authority over a child
not because the parent is stronger or bigger or
even more intelligent than the child, but
because of the relationship between parent and
child. The child was produced by the parent
and is dependent upon the parent, thus when
laws come from that source, the child’s parent,
the child is bound to obey. The parent has
authority over the child because of the
relationship that exists between them. But that
same parent does not have authority to
prescribe rules of conduct for another child as
no legal relationship exists between them. The
superior strength and knowledge of that parent
does not give him the right to make law for any
child he thinks needs correction but his own

3 Borden vs. State, 11 Ark. 519, 526 (1851).
4 1 Blackstone's Commensaries, § 38, p. 39,




An employer and employee have a legal
relationship between them that gives the
employer an authority to prescribe certain rules
of conduct or laws that the employee must
follow. The employer has authority to make
such rules not because it has more wealth and

- assets than the employee, but because the
. employee has entered into a legal agreement
- with that employer, . The same is true with the
:-legal relationship between a master and
- servant. The servant is legally bond to follow

: ;'.thecommandrofhhmner bmnotthoseof.

another mmet R

uA colonel in the mihnry hu the authority

“ to 'make. eommnnds Jor_laws' that> majors,
lieutenants, and privates must obey and follow.
There is a legal relationship between them since

. they“each have placéd themselves under s
- Military. CodelndtheArdclesofWuwhich
_fjv.require them ito. obey all lawful orders of a
"“j’.mperior-ofﬂeer : However, a private in the

L S

rtfenofacolonelfromthecermanarmyu

him laws or:orders to follow.::.

over the

rehﬁonshlp between him and the subject
- thur ;ee that there are many vnhd

We.-
sources of & law. ‘but the authority that. is
" needed for one to obey a law or be subject to 2
Jaw from a particular’ source depends upon
- one’s relationshxp to that source. If there is no
legal relationship, there can be no authority for
a law. A king cannot make people of another
land or kingdom subject to his laws. A general
from England cannot give commands to a buck
private in the American army because there is
no commuon relationship between them. The
president of General Motors has no authority

_?Americanmrmy is 'nof’ required t0- obey ‘the .

'55}1;“. ‘stch~ avthe: State Te

Congress; e:dsﬂnguuoﬁrceformoking i
" The question ‘we: faceis what'is the' authori' R

".there‘ 810 legal, relationship between them,
E .',Therethmisnomthodtyforlﬂermancolonel .
‘ to giVe L

Aﬂnghuthe:mthoritytongelawsmd‘ ‘
commmda ‘which' hiy. subjects - must follow
Ny pecauseroftheirrehﬁonshlptothekingu'

- subjecu of his’ hngdom. The:king has control
and also’ provides protecuon for - -
the “people; of his" kiigdom,: cmdng a legal

- subject t0? ‘. This-can only: be answered by' .

' exim resides ln the peopfe ES

NN

to make rules for an employee of Joe's auto |
body shop. In each case there is no legal
relationship between the two parties.

Also, according to this principle of
authority and law, is the fact that true lawful
authority is not derived from force or power or
wealth, but from a legal relationship between
the two parties involved.  When laws exist -~ .
because of force, or power, it is despotism or -
tyranny, not authoritative law. Many despotic

a substitute for a lawful relationship. <" God‘
could eeminly play, the despot and compel
obedience by force, since He has the power to
do so. ButthatunotthewayGodworks "His"
authority: comes from 1legal and . spirimal
relationships between Him and Hu people. Y

‘1‘,..
for these legishtive bodies to make laws we are: -

determining the relmonshlp we hnve wnth the '

éovemem is. that all politicalv' X rver whidl- 3’,

K .._T"t. l *1-' &
The Conrtltutlon o!Vlrghh 1776 Sec. 2. %
That all power is vested in, and consequently
derived from the people; that magistrates are -
their trustees and lervnnts. and at all times ;
amenable to them L .

Con:tltution of Munchusem—l'lso. Al - o
power residing originally in the people, and -
being derived from them, the several
magistrates and officers of government,
vested with authority, whether legislative,
executive, or judicial, are their substitutes
and agents, and are at all times accountable
to them.’ .
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These declarations reveal the concept of
delegation of powers. The people had political
power or authority and delegated some of it to
the legislature by declaring in their written
Constitution—‘The legislative authority shall
be vested in a General Assembly, which shall
consist of a Senate, and House of
Representatives. " This entity thus became a
source of legislative authority. The people in
effect said that this body of men can enact laws
for specific purposes—i.e., the promotion of
health, safety, morals and good order of the
people or society. The U.S. Constitution
coumerates specific topics that can be legislated
upon—i.e., regulate foreign and interstate
commerce, enact certain taxes, establish
standards, etc. Thus the legislative bodies
“derived”’ certain powers from the people.

The above declarations also reveal the
nature of the legal relationship that exists
between the people and those in government.
Government employees are the “‘substitutes’’ or

agems" or ‘‘servants” of the people. Thus it
is a contractual relationship which exists
between the people and the Legislature. The
people have in effect hired or commissioned
certain individuals to occupy and to perform
certain duties and functions within the offices
and departments named in the Constitution. In
performing these duties and functions they are
to conform to fundamental law, rights and
common law concepts, such as due process, and
the things prescribed in the written
Constitution.

We thus are bound to the valid laws of the
legislative bodies named in a constitution or
city charter. We are not bound to the legislature
by its terms, but by our own terms, as Justice
Wilson of the U.S. Supreme Court said:

The only reason, I believe, why a freeman

is bonnd by human laws, is that he binds
himself.$

5

Thus the legislative bodies are given certain
powers to enact certain laws within the confines
of certain limitations which the people have
agreed to be bound by. Whether we regard this
as good or bad, wise or unwise, or that too
much or too broad of powers were granted, is
rather academic at this point. The fact remains
that this is the way things are. The State
Legislature or Congress can make laws that we
the people are subject to, as there is a legal
relationship between them.

Yet the evidence is clear today that our
country has been invaded by a hostile, alien
people who promote a law and religion that is
contrary to the fundamental law and Christian
foundations originally established in this land.
They can be called socialists, communists,
globalists, anti-Christs, and subversives, but
their objectives are to enrich themselves by
controlling your life, liberty and property.
Their agenda and objectives cannot be
implemented within the established frame of
constitutional government. Thus they have
laws enacted which are oppressive, contrary to
individual rights, and which bmld up a
socialistic type of government.

These subversive, anti-Christian people
knew they could not gain control of the country
by force or revolution as they did in Russia and
France. They had to find a legal means to
recreate or re-establish government, but done
in such an indirect and clandestine manner so
that no one would detect the change. The result
of their actions is a government that is corrupt,
arbitrary and oppressive but without being
“unconstitutional.’’ A necessary step in
achieving this objective was their restructuring
of the entire economic system of the country by
the Federal Reserve Banking system, a system
which they essentially own.

The established legislative bodies posed
several obstacles and limitations on the plans

5 ‘Thorpe, The Federal and State Constitutions, Washington, 1901, 7 vol.

6 Chisholm v. Georgia, 2 Dallas (2 U.S.) 419, 456 (1793).
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of these subversives, and thus could not be
directly used by them as a lawmaking source.
This is because these legisiative bodies were;
1) agents of the people and “‘answerable” to
them; 2) subject to the limitations set forth in
the constitution;  3) unable to violate the
fundamental rights which the constitution was
formed to protect; 4) forced to conform to
due process as it existed under the Anglo-Saxon
common law; and 5) only sble to enact laws in
the manner and process prescribed by the
Constitution.

Thae legislative limitations posed some
severe problems for the corrupt, power elite

“who. wished to. control the life, liberty and

property of the people of this country. In order
to get the oppressive, totalitarian type of laws
enforcéd upon the people of America they
needed 1o’ get laws passed by another source
other that the State Legislature or Congress; but
at the same time make it appear 23 though the
laws Were actally laws of the State Legislature
and Congress.

‘ they could not directly use the current

1égisiative bodies to do things their way, they
used them as an indirect means to create not

¥

“only ‘s new source of laws, but to create new

executive and judicial functions as well. This
was ‘done by getting the current legislative
bodies to create artificial legal entities
‘—boards, commissions, bureaus, agencies,

"anid trusts, which exist by statute instead of by

the constitution or common law. The intent
was to have these legal entities assume the role
of governmental functions, or financial ones as
was done Wwith the Federal Reserve Board in
1913, or educational functions as was done with
the NEA. ' '

These subversive forces in our midst thus
got the legislatures to recreate a new judicial
system. We thus have courts that have been
established or reorganized by legislative
statute. They create new courts, and endow
them with their judicial “powers.” Sometimes
these courts will be called by the same names

as used in constitutions to mislead people into
thinking they are constitutional courts which
the people endowed with power. The court
o':xists by “statute’’ or grant of the legislature
just as a corporation exists by statute.

The legislatures have also created an
executive body to enforce the corrupt and
oppressive laws. We thus have police, highway
patrol, Federal marshals, ATF agents, etc.,
which exist by a commission or agency and
whose powers come from “statutes’ not.the
constitution or common law. To make miatters’
worse, somehow the subversive elements in our
1and have established a new source of law other

than the State Legisiature and Congress. ~ ‘J
The cause or reason for how this all came

about is actually a theological issue and not a
legal issue. God certainly does allow or cause
oppression to come upon a people for the
purpose of testing them, or as just punishment.
In doing 80 it becomes necessary that the people
turn to God and rely on Him for deliverance -
from such oppression.-  The complexity>and -
intricacies of the legal, political and economic
problems we face today could not have been the
sole work of human design and effort.*3The.
subverters could not possibly be behind every-:’
unlawful act and control all the things that have :;
made up the current corrupt legal system.: Such’’;
a feat could only come about by the providence {
of God.. L e A
¥ A legal explanation can help to clarify the ..
pature of things, and what has or has mot... -
happened to make things unlawful, but the.
cause is a spiritual question which is not within L
the scope of this material. This material shows .
the debauched and illegal pature of the laws .
used in criminal proceedings today. This was -
legally done by creating commissions . 10
srevise,” “‘codify”’ and rewrite the laws of the.
legislature, and pass them off as being laws of
the State or Congress. We thus need to look
into these *“‘codes” and “‘revisions” of statutes
0 see their true nature in light of fundamental
law and the Constitution. Nz
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Codes & Revised Statutes

During the 19th century, the concept of
“codes’’ was introduced as a means to classify
and organize a group of laws related in subject
matter into one published volume. These codes
included such things as a code of civil
procedure, a code of criminal procedure, a
penal code, a code of probate courts, a building
code, a private corporations code, etc. Each
of these codes covered one specific subject or
subject area.

As these codes became more widely used,
there resulted considerable debate over their
validity and usefulness. A summation of the
arguments for and against these codes is listed
in West's Annotated Californian Codes, vol. 1,
in which it discusses the ‘“‘Development of the
Law in California.”” It mentions the objects of
modern codification as laid down by David
Dudley Field, who was the pioneer advocate of
codification. His views op codification, as
expressed in 20 Amer. Law. Rev. 1, 1886, were
that codes would make it easier to find the law
and would keep judges from making laws
(“‘bench law’’). But the writers of this
annotation did not sec these objectives being
fulfilled in modern times:

The history of lawmaking in California
demonstrates, that the hopes expressed by
David Dudley Field have not been fully
attained even in our comprehensive program
of codification; judges still engage in the
making of law; the ordinary citizen is still
lost and often bewildered among the myriad
of laws; and finding the law is yet often a
laborious process for even the experienced
practitioner.

Many debates also existed regarding the
legality or constitutionality of such codes. An

Alabama court stated that the criminal code
cnacted in its state was ‘‘not within the letter or
spirit of the mandate of the constitution, * * *
nor can it be supposed that it was within the
contemplation of the framers of the
constitution.””!  The Court also said that the
code was done for the sake of “‘convenience.”’

~/Whatever has been said or could be said of
these specific-subject codes in a negative sense,
much more could be said of the modern-day
comprehensive codes or revisions. These
works are a revision of all the statutes of the
state or nation, and thus embrace every subject
in a multi-volume publication.

«" To understand the nature and validity of
today’s modern codes and revisions, we need
to understand the established or constitutional
method of enacting and publishing laws.
When laws are passed by both houses of a
legislative body, the bill is sent to the governor
or president to sign. If it is signed the enacted
Eng_goea to the office of the Secretary of State,
lho is the keeper of all official government

_documents and records. The Secretary of State

is the official who possesses the state seal (or

mmmsealwthetrue

and valid documents and records that come to
his officc. Most State Constitutions prescribe
these facts. Thus the laws passed by the
legisiature which are generally recognized as

such are those that are issued or published b
the Secretary o :

We consider that the Secretary of State has
an indisputable legal duty to publish validly
enacted laws; a duty imposed upon him by
Article IV, Section 4(b) of the Florida

1 Ex parte Thomas, 21 So. 369, 370 (Ala. 1897).
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Constitution, requiring him to “keep the
records of the official acts of the legislative
and executive departments.'?

As to whether a bill has become a law or
not, the fact that the publication was verified
by the Secretary of State is proof that it has:

The publication of an act in the volume of
session laws of the year in which it purports
to have been approved and verified by the
secretary of state, creates 8 presumption that
it became a law pursuant to the requirements
of the constitution.?

 As more laws became enacted, the usual or
traditional mode of recording and publishing
them gradually underwent a change:

The acts passed by each legislative session
of Congress or of a state legisiature are

+ compiled at the end of the session in what is
- known as the “Statutes at Large” in the
‘natiopal government, or as;%Session Laws"

. in the states. After a few years it becomes

~““very difficult for judges, sttorneys and the

general public to know what the law is.
- Amendments have been made, many sections
- have been repealed, and even the legislators
. are often at a loss. At such time a compilation
“may-be made.” This is simply a gathering
‘together, usually into a single volume, of all
-the laws in effect in a given jurisdiction.
.;Clungu in punctuation and spelling may be
: made, and repealed and unconstitutional laws
ellmiuted but little more. If a more
~*Constructive result is desired‘ a revision or
"~ “codlﬂcaﬂon may be ordered.

n/ So’ the laws of the state have traditionally
beenpublishedbytheSecremyomecina
book titled *'Session Laws" (or in some cases
“‘Acts™ or Resolves” of the State), while the
acts of Congress were always published in the
‘‘Statutes at Large.’’ But the law-making
factories of the State Legislatures and Congress
had created a problem with the mass of laws
they enacted. It became difficult to keep track
of all these laws, go it was decided that a new

method of simplifying the way they were °

published neceded to be devised. Thus
sometimes the laws were reorganized and
recompiled into other books to get rid of the
repealed and unconstitutional laws. These
compilations were usually done by the

Secre of State since all the records were in
is office.

¢« The Statutes at Large and Session laws are
themselves a compilation of laws. But a
“revision” or “‘codification”’ is very different

from a mere compilation. They are different

because they are written or drafted by a
commission or committee or some non-
Tegisiative source. Further, the laws are not

just compiled together, they are altered and’
modified along with additions or deletions

made to the contents. 'I‘h_eytheggg_n&edg_ff"

"as the laws of the Legislature.

In a case in Kentucky we have an exnmple
of this change in the publication of laws.: 7 In

1894 the “‘first compilation®* of the laws wu T
conducted by “private editors.” This was just R
a reorganization of the existing laws. This type il
of compilation continued up to 1935, In 1936 .-
the legislature “directed and empowered the - -
Governor to appoint a committee, selected -
from a list submitted by the Board of
Commissioners of the Kentucky Bar.” This -
committee ‘of lawyers then “revised, codified,. -
annotated and published”’ their work, calling it ="~
“the Statute law of Kentucky.’ But this work e

was not much more than a compilation since

the act authorizing it provided that the .
Committee “‘should not alter the language or
sense of any act of the General Assembly.” In -

1943, this provision was removed and the
Legislature called for a ‘“‘definite plan for
revision and publication of the statutes. "’

Thus, the Legislature was getting away from
the idea of a mere compilation., It

2 Florida Optometric Ass'n v. Firestone, 465 So.2d 1319, 1321 (1985).

3 Bound v. The Wisconsin Cert Ry, Co., 45 Wis. 543 (1878).

4 Harvey Walker, Law Making in the United States, N.Y., 1934, p. 268. i
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empowered the Committee to prepare and

submit a complete revision, broader in its

scope and more comprehensive in its

purpose.®

The Legislature was giving more power and
authority to this committee it had
commissioned to “‘revise” the laws of the state.
This change was noted by state Supreme Court:

The Kentucky Revised Statutes were,
therefore, enacted as the law of the
Commonweaith and not adopted as a
compilation. The distinction is important.

A compilation is merely an arrangement and
classification of the legislation of a state in

the exact form in which it was enacted, with

no change in language. It is merely a
Dbringing together in a convenient form of the

various acts of legislation enacted over a
period of time. It does not purport to restate

the Iaw or to be a substitute for prior laws.

It does not require any legislative action in
order to have the effect it is intended to have.

% ¢ ¢ A revision, on the other hand,

contemplates a redrafting and simplification
of the entire body of statute Jaw, * * * A
revision is a complete restatement of the law.
It requires enactment by the legislature in
order to be effective and upon enactment it

becomes the law itself, replacing all former
statutes.

We thus have a committee of lawyers re-
creating the laws of the state, Such committees
have become the new source of law in the
nation. While the legislature will “‘enact the
tevision into law,’ this is no different than
when the legislature approves the by-laws of a
corporation. The laws of the corporation do
not become laws of the legislature because of
this, Rather, they are laws of the artificial legal
entity (or corporation) which the legislature
created, just as the “Revised Statutes of
Kentucky"’ are laws of the artificial legal entity
or commission that the legislature created.

This process is also no different than when
the Legislature authorizes the laws of a city, or

9

approves a city charter. The laws and charter
are not regarded as those of the Legislature, or
as laws of the State. While the laws which the
“committee” drafts are based upon original
statutes of the Legislature, they are a complete
restatement of them. New material is added,
items are removed, provisions are modified.
The resuits are, in legal parlance, laws that are
of this artificial legal entity known as ““The
Commission on Revising Statutes*’ or “*Reviser
of Statutes.” This legal entity is no different
than a corporation or any other legal entity
which the legislature created or commissioned.

v The laws which this entity writes cannot be
deemed the lawful statutes of the State. _This
15 cspecially so since the various Constitutions
of the land specify how each law is to come into
being. - It was never the intent that such a
comprehensive mass of legislation containing
every law of the State, and passed in one act,
would be the mode for making laws. There are
inherent problems associated with this method
as explained by one legal writer: = .-
The usual practice s o introduce the 'mmon;
[of statutes] as a single bill, sending it
through the same process as any other bill. «
Obviously, however, the members of the
legislature cannot give such a comprehensive

measure adequate consideration, It is almost
as difficult for a committee to do so.”

When the mass of laws from the committee
is complete, the legislature is to approve it as
a single statute, but because it is so massive not
one single legislator will read the new body of
law. There are no discussions in the legislature
on any of the hundreds of new or revised laws
of the committee. Further, it is required by
fundamental law and constitutional mandates
that a bill be read on three separate days in the
legislature. This is impossible with the
comprehensive codes that have been adopted in
modern times. There thus is no real

5 Fidelity & Columbia Trust Co. v. Meek, 171 S.W.24 41, 43, 44 (1943).

6 Ibid., p. 44.
T Walker, Law Making in the United States, p. 272,
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opportunity for citizens to raise questions or
objections in the legislature to the numerous
laws they will be subject to. No one knows
what is contained in the revision of laws. The
unknown contents are revealed by the textual
errors discovered afterwards; as Walker states:

Many revised statute bills are voted through
only for the members to find later numerous
‘jokers’ and unwise provisions which must
then be repealed or amended-—and the
process of change goes on.

. Again we have to ask, is this the mode and
process intended by the framers of the
Constitution for laws to come into existence?
That this is a highly questionable process is
revealed by the fact that several states have
passed amendments to the State constitutions
which allow for a *‘codification of laws. " This
mdlcatcs that peither this procedure nor the
basic concept are not in line with traditional
._constitntioml methods for epacting laws..

'_'_‘/ ’_ém_in! to the Constitution, enacting and -

. changing laws for a state falls upon the
‘Egislaﬂve branch of government, and that

‘branch cannot delegate the power to any other.
“The ""Code Commissioners’® or “Revising

‘Committee'* may be composed of some
members of the Legislature, but it is also
composed of lawyers, judges and private
persons.- It thus has been noted that “‘revisers
- have no legisiative authority, and are therefore
'powerleu to lessen or éxpand the letter or
meaning of the law."

'/_Therefore the work of these committees
cannot. be regarded as lIaw pursuant to_the
~Constitution. The law they produce is another
manner of law coming from a source other than
_the Constitutionally authorized source. These
compréhenstve~revistons o £odifications are
“like a private JTaw approved by the legislature.

" Governments, like individuals, tend to do
things because they are convenient and casy,

A

such as with codes. But whenever governments
do things for convenience sake, they usually .
transcend constitutional limitations or trespass
on individual rights. The desire to have easy
arrests without the need of a warrant is one area
in which government has done things which are
more convenient, but are unlawful.

The completely comprehensive revisions
which embrace every law of the state first
appeared in the 1940’s. Walker states that at
the time of his writing (1934), “No American
state has a complete code.”® That is, no state
had yet adopted a comprehensive revision of all
statutes. We saw that Kentucky adopted its :
comprehensive revised statutes in 1943, .-
Minnesota adopted a revision in 1945, Illinois
and Missouri in 1939, and Virginia in 1950.

v The mass of laws written by revisers and
codifiers is not the law of the legislature, even
when approved by it. They were not enacted -
in the mode intended by the terms of the
Constitution. Also, since we have no legal

relationship to the commission or committee -
that drafted the code or revised statutes;; it.

would secem the laws they write have no-
authority over us. This is made clear by the fact"
that these comprehensive codes and revisions
have no sign of authority which all law 13‘
requued to have.

When we look at the specific-subject codes,:.‘ o _
or the ancient codes of the past, such as thg”._-"? o
Code of Justinian, the Roman Twelve Tables; - -

or the Napoleonic Civil Code, we find in their,
contents or on their face the authority by which -
they existed or were promulgated. The .
specific-subject codes had what is called an’
‘‘enacting -clause’’ which is an official
declaration of authority and authenticity. The.
modern day codes have no such declaration of
authority on their face or contents. We thus
need to look further into this key issue of
authority by way of an enacting clause.

8 State v. Maurer, 164 S.W. 351, 552, 255 Mo. 152 (1914),

9  Walker, Law Mating in the United States, p. 272.
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The Enacting Clause

Constitutional Requirements
of Laws

4 All written constitutions prescribe the mode
and process of making laws. This includes the
readin; the bill on three different days in
each house, that if passed it is to be signed by
the speaker of the house and by the president
of the senate, the recording of the votes upon
the journal, being signed by the governor or
president, and other such procedures.

v But the constitutions also regulate the form
and style in which laws are to be enacted to
make them laws of the State. The form and
style are regarded as essential parts of the law
and thus must be included at all times with the
law to make it a valid law. Laws or statutes
traditionally have bad three main parts:

The three essential parts of every bill or law

are: (1) the title, (2)_the enacting clause,
and (3) the body.!

The title and enacting clguse of a law are
two aspects of its form and style which are
necessitated by both fundamental Taw and
Tonstitutional mandate. —Titles and enaciing
lauses have baemused In the process of making
laws long before America was a country. But
when the comprehensive “Revised Statutes”

started to be used, the titles and enactin
“clauses disappeared Ti'om‘ih_ﬁii)m’aﬁcglL

_publications of the laws. A Took at any modern

Revised or Codified State Statute book or the
United States Code will reveal that the laws

within them have neither titles nor enacting
Clauges.” What does this mean? We have to
look at these areas specifically to see the
ramifications they have on the authority of law
as found in these codes and revisions. We will

first examine the enacting clause as this is the
main item that directly relates to authority of
law.

Vv An enacting clause, sometimes called an
enacting style or enacting authority, is that part
of a law which usually comes after the title and
before the body of the law. The following
shows the manner in which this provision is
prescribed in some of our state constitutions;

CONSTITUTION OF CALIFORNIA--1879
SECTION 1. The enacting clause of every law
shall be as follows: *“The People of the State
of California, represented in Senate and
Assembly, do enact as follows.”

CONSTITUTION OF INDIANA—1851 -
SECTION 1. The style of every law shall be,
“Be it enacted by the General Assembly of
the State of Indiana.” =

CONSTITUTION OF TEXAS~—1876

SEC. 29. The enacting clause of all laws
shall be, “Be it enacted by the legislature of
the State of Texas."

CONSTITUTION OF NORTH
CAROLINA—1876

SEC. 21. The style of the acts shall be: *“The
General Assembly of North Carolina do
enact."

The Constitution for the United States does
not prescribe an enacting clause, but Congress
has from the beginning used such a clause on
all congressional laws. The style which has
preceded all laws of Congress is, ‘‘Be it enacted
by the Senate and House of Representatives of
the United States of America. " The Supreme
Court of Georgia in 1967, said that ‘‘the
constitutions of 46 states specify the form of

1 H. Walker, Law Making in the United States, p. 316. Some laws also have an oplional “preamble™ after the title,
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the enacting clause. Only the constitutions of
Delaware, Georgia, Pennsylvania and
Virginia, as well as the Constitution of the
United States, are silent on the point.” The
Court also stated the function and purpose of
such a provisions:
‘The enacting clause is that portion of a statute
which gives it jurisdictional identity and
* constitutional authenticity. ® * ® The purpose
of an enacting clause is to establish the act;
to give it permanence, uniformity and
certainty; to afford evidence of its legislative,
-k - statutory nature, and thus prevent
imdvemnce possible mistake, and fraud,"? P

. The enacting clause gives a statute its
. “constimtioml authenticity, ”* which makes its
use essential since the constitution is the source
of the legislature’s suthority for enacting laws.
- A law.cannot be regarded as coming from a
. constitutionally authorized source if it does not
. haVe an enacting clause. - The enacting clause
. provides evidence that the law which follows is
of the proper legislative source or jurisdiction.
This, .function and purpose of .such a
: conltimtioml provision has often been
- expreuly stated:
..;: What is the object of the style of a bill or
l‘.:.'.enacting clause anyway? To show the
-.. authority by which the bill is enacted into
. law; to show that the act comes from a place
.+ pointed out by the Constitution as the source
-~ of leghhdon
© The' enlcting chuse is a short formal
- statement, appearing after the title, lndicating
* that all which follows is to become law, and
- giving the authority by which the law h
mlde. Thcte is no excuse for not using it.*

The mcting clause is the section of a bill
. or statute which establishes the whole
document a2 law.’ '

The enacting part of a statute is that which
declares its enactment and identifies it as an
act of legislntion.6

Since the Legislature, and not any other
body or agency, is given certain law making
authority, an enacting clause is necessary to
show that the law in question comes from that
duly assembled Legislature. If any law is to
have authority behind it, it must have an
enacting clause preceding it, as is required by
the constitution and fundamental law. Ce

Historioal Usage of An Enutlng R

Clause

An enacting clause of some sort has long o

been used to preface a law, order or command,

soutodeclueormakeknowntoallconcernegl ) ,
the source of the law, and thereby the authority -. -

for that law or order to exist. It is in effect a E
statement of the ‘name of the authority that-

enacted the law affixed to the law, or on its

face, to make it clear that all which follow: is
to be law fromtlmauthoritysommed

Thealmostnnbrokenmtom ofcenturiu hu

been to preface laws with a statement in some =~

form declaring the enacting authority. The .«
purpose of an emacting clause of a statute is -
to identify it as an act of legislation by ::
expmling on its face the authority bchind
the act.”

Theuscofanemcnngchuseuoneofthe' ‘

oldest concepts used in the process of issuing

or enacting laws, edicts and commands, to

identify the source and authonty for the law." _,

It was perhaps first used by God Himself when -

He issued a command, directive or law. Thus
when God gave Israel the Ten Commandments -

it was made known to Israel the source and .

authority of these laws:

NN e WwN

73 American Jurisprudence 2d, “Statutes,” §93.

Joiner v. State, 135 S.E.24 8, 10, 223 Ga. 367 (1967).

Ferrill v. Keel, 151 S.W. 269, 272, 105 Ark. 380 (1912).

Harvey Walker, The Legislative Process, N.Y., Ronald Press Co. (1948), p. 346.
Pearce v. Vitrum, 61 N.E. 1116, 1117, 193 Iii. 192 (1901).

State v. Reilly, 95 Adl. 1005, 1006, 88 N.J. Law 104 (1915).
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I am the LORD thy God, which brought you
out of the land of Egypt, from the house of
bondage.

Thou shalt have no other gods before me.

Thou shalt not make for yourself any graven
image.

Thou shalt not take the name of the LORD
thy God in vain

Keep the Sabbath day to smcnfy it.

That which is italicized is essemully the
enacting clause for the Ten Commandments, It
states or identifies the source of the laws that
follow. They came not from just any god, but
from the God which brought Israel out of
Egypt. That which follows the statement of
authority is the body of the law. When
additional laws were given by Moses, he made
a statement of the authority for the laws:

Now these are the commandments, the
statutes, and the judgments, which the LORD
your God commanded to teach you, that you
mightdotbemmthelandwhemyougoto
possess it.’

And Moses gathered all the congregation of
the children of Israel together, and said to
them, These are the words which the LORD
has commanded, that you should do them.!°

And Moses said to the Congregation, This
is the which the LORD commanded to
be done.

These were all enacting clauses for the
commandments and laws which followed.
Through these statements Israel knew the
authority behind the laws. They were not just
something Moses made up. They did not come
from Pharsoh or the king of Mesopotamia.
They were not laws of the Baal god. They came
from Jehovah God. -

13

Sometimes such statements also appeared
after the laws of God were read or stated, as
with the food laws which concluded, “For I am
the LORD your God”” (Lev. 11:44; see also the
laws in Lev. 19). Butin any case, Isracl always
knew by what authority the laws they were to
follow were enacted. Even before this time,
when God dealt with the patriarchs, we see God
making a formal declaration of His identity,
and thus authority:

And when Abram was ninety-nine years old,
the LORD appeared to Abram, and said to

him, | am the Almighty God; walk before
me, and be thou perfect.12

At the outset of his communication with
Abraham, God makes a statement of His
identity. Thus it was known to Abraham and to
all of us who read Scripture that the terms of
the covenant that followed were by the
authority of *‘Almighty God," and not of any
man or king or government.

This concept of an enacting authority was
used by every king and ruler when issuing their
laws, decrees or proclamations. 'We thus’ see
that when Cyrus, king of Persia, issued his
written proclamation for the return of the
Israelites back to Jerusalem and the rebuilding
of the Temple, he prefaced the proclamation
with these words: ‘“Thus says Cyrus kmg of
Persia.”

We again see a type of enacting clause in
the letter of king Artaxerxes to Ezra
authorizing him to bring the people of Israel to
Jerusalem, and directing what should be done
and observed. The letter starts as follows:

“Artaxerxes, king of kings, To Ezra the

priest, . . . | issue a decree that all those of
the people of Israel. . .” (Bzra 7:12,13).

8 Exodus 20:2-8; Deuteronomy 5:6-12.
9 Deuteronomy 6:1

10 Exodus 35:1

11 Leviticus 8:5.

12 Genesis 17:1

13 Ezra 1:2; 2 Chronicles 36:23
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The Caesars and Emperors of the Roman
Empire had always prefaced their edicts and
commands with a statement containing their
name to show the source and authority for the
law. Thus when Constantine issued his edict to
suppress soothsayers, it started by stating:

“The Emperor Constantine Augustus to

Maximus. No soothsayer may approach his
neighborl"s threshold, even for any other

purpose.

In the early middle ages in Europe
(476-1000 A.D.), the Merovingian and the
Carolongian kings would often form councils
to help regulate civil or ecclesiastical matters.
The decrees would often name the king and
council, and state, “We do ordain . . .”

" A statement of enacting authority was
always used in the royal decrees and commands
of the kings of England. Thus Magna Carta
(1215), begins with the name of the authority
which adopted and issued it:

#JOHN, by the grace of God, king of

BEngland, lord of Ireland, duke of

-Normandy. . .”
© “'The Statutes of Westminster, which were
issued in 1275 by king Edward I, begins:

*““These be the acts of king Edward, son to king
Henry. made at Westminster. . .** In the
Ordinance of the Staples (1353) by Edward III,
- the decree begins:

.- EDWARD by the grace of God, king of
. England and of France, and lord of Ireland,

- to.all sheriffs, mayors, bailiffs, ministers,
' and other our faithful people to whom these

present letters shall come, Greeting:
Whereas, .

In the Letters of Patent to John Cabot
(1496), granting the use and specifying the
conditions for certain lands discovered in
America, it states:

HENRY, by the grace of God, king of

England and France, and lord of Ireland, To

all to whom these presents shall come,

Greeting.l6

When one would read these documents it

was immediately known from what source the
orders or laws came from, and thus what was
the authority behind them. When Parliament
developed into a true law-making body around
1440, their use of an enacting clause became a
regular part of English statutes to this day. A
typical act of Parliament from the reign of King
George III, about 1792, reads as follows:

Be it enacted by the King’s most Excellent
Majesty, by and with the Advice and Consent
of the Lords Spiritual and Temporal, and
Commons, in this present Parliament
assembled, and by the Authority of the same,
That, there shall be no Drawback or
allowance pald on the Exportation. . . "'’

This enacting clause made it known to all
by what authority the law before:them was
enacted. The American colonists were, of
course, well familiar with Parliamentary forms
and procedure in passing laws. When

scif-representative bodies started to appear in "~

America, an enacting style was also used by
them. The first Assembly of Virginia was
convened July 30, 1619 by Governor Yeardiey,
under the authority of the Virginia Company,

and marks the beginning of representative - -
government in America. The Assembly .. .
framed the Ordinance For Virginia, July 24 T

1621, which starts with these words:

An ordinance and Constitution of the
Treasurer, Council, and Company in -
England, for & Council of State and General .
Assembly. . . To all people, to whom these
Presents shall come, be seen, or heard. . .!*

The document thus starts off by declaring -

the authority for the law which follows. In

14 Henry Bettenson, Documents of the Christian Church, 2nd edition, Oxford University Press, 1963, p. 25.
15 Select Documents of English Constitutional History, edited by G. Adams & H. Stepbens, Macmillan Co., London, 1926,

pp. 68, 124,

16 Thorpe, Federal and State Constitutions, Washington, 1909, vol. I, p. 46.

17 32 George HI. c. 60.
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another famous document of self-government,
the Mayflower Compact, begins as follows:

IN The Name of God, Amen. We, whose
names are underwritten, . . .Do by these
Presents, solemnly and mutually in the
Presence of God and one another, covenant
and combine ourselves together into a civil
Body Politick, .

The compact sets forth some general
principles that are to constitute a government
in the colony, which those of that colony are to
be under and follow. As to the authority by
which this is established, it states, ‘‘we whose
names are underwritten.”

In 1692, the Massachusetts Bay province
enacted a law for the punishing of various
capital laws, which included idolatry,
witchcraft, blasphemy, high treason, murder,
poisoning, sodomy, bestiality, rape, arson, and
piracy. The act, as found in the original statute
book, reads as follows:

CHAPTER 19,

AN ACT FOR THE PUNISHING OF CAPITAL
OFFENDERS.

Be it ordained and enacted by the Governor,
Council and Represeniatives in General
Court assembled, and by the authority of the
same,

That all and every of the crimes and offenses
in this present act hereafter mentioned be and
bereby are declared to be felony; and every

person or persons committing any of the said
crimes or offenses, being thereof legally
convicted, slnll be adjudged to suffer the
pains of death.”

The enacting clause appeared right after the
title, but before the body of the law. All laws
from the Assembly were prefaced with such an
enacting clause. Thus every person reading
them knew from what source the laws came and
by what authority they existed. Likewise, an

15

act regulating marriages in the colony of

Carolina in 1715, had this enacting style:
Be it Enacted by the Plantation & Lords
Proprietors of Carolina, by & with the
consent of this present Grand Assembly and
the authority thereof, that any two persons
desirous to be joined together in the Holy
Estate of Matrimony, .

In the Pennsylvania Charter of Privileges
(1701), the document starts out by declaring the
source and authority for the provisions of the
charter: “William Penn, Proprictary and
Governor of the Province of Pennsylvania and
Territories. "2 Nearly all the various colonial
assemblies, proprietors, governors, and
councils which established laws, charters and
governments declared their authority in their
decrees. :

At the time of the American Revolution the
colonists, regarding themselves as free and
independent, formed governments for
themselves. So, just like the Mayflower
Compact, we also find some statement of
authority for the people to ordain a government
in a type of enacting clause, as used inthe U.S.
Constitution: ‘“We the people of the United
States.” The same concept is found in every
state constitution: “We, therefore, the
representatives of the people, . . . do ordain
and declare,” (Const. of Georgia, 1777); or,
“We, the people of the State of Alabama, in
order to establish justice. . .” (Const. of
Alabama, 1901). ‘

All state constitutions now start with an
enacting statement that identifies the authority
for their existence. Consequently, the framers
of these constitutions required that the laws of
the legislature also be prefaced with an enacting
clause, to show the authority for its laws, as
has been done throughout history:

18 Documents of American History, edited by Henry S. Commager, Appleton, New York, 1949, p. 13.
1S The Acts and Resolves of the Province of the Massachuserts Bay, Wright & Potter, Boston, 1869, vol. 1, p. 555.
20 The State Records of Norh Carolina, edited by Walter Clark, Nash Brothers, Goldsboro, 1904, vol. XX1I, p. 1.

21 Commager, op. cit., p. 40.
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By an enacting clause, the makers of the
Constitution intended that the General
Assembly should make its impress or seal,
as it were, upon each enactment for the sake
of identity, and to assume and show
responsibility. While the Constitution makes
this a necessity, it did not originate it. The
custom is in use practically everywhere, and
is as old as parliamentary government, as old
as king's decrees, and even they borrowed
it. The decrees of Cyrus, King of Persia,
which Holy Writ records, were not the first
to be prefaced with a statement of authority.
‘The law was delivered to Moses in the name
., of the Great I Am, and the prologue to the
Great Commandments is no less majestic and
" ‘impelling. But, whether these edicts and
“commands be promuigated by the Supreme
Ruler or by petty kings, or by the sovereign
people themselves, they have always begun
‘with some such form as an evidence of power

: and mhority

Much of what is often regarded as law, or
common law, depends upon what has proven to
be legnlly soundly and commonly used in
hntory Thus many legal authorities have
recognized the historical legacy of using an
enacting clause, thus indicating it is a concept
of. fundamcnul law.

. Wdttenlam.lnlllnmuandaucounmu.

. whether the edicts of absolute monarchs,
‘decrees of King and Council, or the

' ‘enactments of representative bodies, have
_almost invariably, in some form, expressed
upon their face the authority by which they

- were promulgated or enacted. The almost
unbroken custom of centuries has been to
preface laws with a statement in Jome form
dechrlng the enacting authority.

The propriety of an enacting clause in
conformity to this ancient usage was
recognized by the several states of the Union
after the American Revolution, when they

came to adopt Constitutions for their
government, and without exception, so far
as we can ascertain, express provision was
made for the form to be used by the legislative
department of the state in enacting laws. 2

Laws, whether by God or man, have at all
times in history used an enacting statement to
show the source and authority of the law
cnacted.

Mandatory Requirement of an
7 Enacting Clause '

The question has often been raised as to
whether constitutional provisions that call for
a particular form and style of laws, or
procedure for their enactment, are to be
regarded as directory or mandatory. The.
question is critical since its use will have an
affect on the validity of a statute or law. If such
provisions are then they are treated
as legal advice which those in government
can decide whether or not to follow. But if
mandatory such provisions must be strictly
followed or else the resulting act or law is
unconstitutional and invalid.

While a few courts at an early period held
that such provisions were merely directory, the
great weight of authority has deemed them to -
be mandatory. In speaking on the mandatory
character of enacting clause provisions one
legal textbook states: '

(Tihe view that this provision is merely'-.
directory seems to conflict with the .
fundsmental principle of constitutional
construction that whatever is prohibited by
the constitution, if in fact done, is ineffectual.
And the vast preponderance of authority
holds such provisions to be mandatory and
that a failure to comply with them renders a
statute void.?

22 Commonwealth v. lllinols Cent. R. Co., 170 S.W. 171 175,

160 Ky. 745 (1914).

23 Sjoberg v. Security Savings & Loan Assn, 73 Minn. 203, 212, 213 (1898); State v. Kozer, 239 Pac. 805, 807, (Ore. 1925);
Jolner v. State, 155 S.E.24 8, 9, 223 Ga. 367 (1967); 25 Ruling Case Law, “*Stawutes,” § 22, p. 715, 7176; City of Cariyle
v. Nicolay, 165 N.B. 211, 216, 217 (Ill. 1929); Joiner v. State, 155 S.E.24 8, 9, 223 Ga. 367 (1967).

24 State v. Burrow, 104 S.W. 526, 529, 119 Tenn. 376 (1907).

25 Ruling Case Law, vol. 25, “Statutes,” § 84, p. 836.
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When something is “directory” its usage is
only an advisable guide, and can be ignored.
But the requirement of an enacting clause is
based upon its ancient usage in legislative acts.

A declaration of the enacting authority in
laws is a usage and custom of great antiquity,
* * * and a compulsory observance of it is
founded in sound reason.

The Supreme Court of Illinois had under
consideration an ordinance with no enacting
clause. The Court expounded upon why the
lack of the clause invalidated the law:

Upon looking into the constitution, it will be
observed that *“The style of the laws of this
State shall be: ‘Be it enacted by the People
of the State of lllinois, represented in the
General Assembly.” (Art. 4 § 11). * ¢ »
The forgoing sections of articles 3, 4, and
5, of the Constitution, are the only ones in
that instrument proscribing the mode in
which the will of the people, acting through
the legislative and executive departments of
the government, can become law. * * * That
these provisions, giving the form and mode
by which, * * * valid and binding laws are
enacted, are, in the high tory,
cannot be doubted. * * * Then it follows that
this resolution cannot be held to be a law.
It is not the will of the people,
constitutionally expressed, in the only mode
_and manner by which that will can scquire
the force and validity, , under the constitution,
_of law, for this legislative act is without a
title, has no enacting clause, * * * and is
sufficient to deprive this expression of the

legislative will of the force and effect of law;
and the same did not become, therefore, and

1s_not, Tegally Q;ngigg and obligatory upon
the respondents.

The Court concluded that the constitutional
provisions regulating the form and mode of
laws, such as the enacting clause and title, are
“essential and indispensable parts” of the
process of making laws.

17

The Supreme Court of Arkansas, on several
occasions, ruled on the necessity of an enacting
clause:

As long ago as 1871, this court, in Vinsant
v. Knox, 27 Ark. 266, held that the
constitutional provision that the style of all
bills should be, “‘Be it enacted by the General
Assembly of the state of Arkansas,” was
mandatory, and that a bill without this style
was void, although otherwise regularly
passed and approved.2

®~ In a case in Nevada a law passed the
legislature without a proper enacting clause,
raising the question of whether the
constitutional enacting clause was a requisite to
a valid law. The Court said it was because the
provision was mandatory:

[T]he said section of the Constitution is
imperative and mandatory, and a law
contravening its provisions is_null and void.
If one or more of the positive provisions of
the Constitution may be disregarded as being
directory, why not all? And if all, it certainly
requires no argument to show what the result
would be. The Constitution, which is the
paramount law, would soon be looked upon
and treated by the legislature as devoid of
all moral obligations; without any binding
force or effect; a mere “rope of sand,” to
be held together or pulled to picces at its will
and pleasure. We think the provisions under
consideration must be treated as mandatory.

Every person at all familiar with the practice
of legislative bodies is aware that one of the
most common methods adopted to kill a bill
and prevent its becoming a law, is for a
member to move to strike out the enacting
clause. If such a motiqn is carried, the bill
is lost. Can it be seriously contended that
such a bill, with its head cut off, could
thereafter by any legislative action become 2
law? Certainly not.*’

This case was cited and approved by the
Supreme Court of Michigan, which also stated:

26 Caine v. Robbins, 131 P.24 516, 518 61 Nev. 416 (1942).

27 City of Carlyle v. Nicolay, 165 N.E. 211, 215, 216 (1. 1929); affirmed, Liberty Nai. Bank of Chicago v. Metrick, 102

N.E.2d 308, 310, 410 I}. 429 (1951).

28 Ferrill v. Keel, 151 S.W. 269, 273, 105 Ark. 380 (1912).

29 Nevada v. Rogers, 10 Nev. 250, 255, 256 (1875); approved in Caine v. Robbins, 131 P.2d 516, 518, 61 Nev. 416 (1942).
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It will be an unfortunate day for
constitutional rights when courts begin the
insidious process of undermining
constitutions by holding unambiguous
provisions and limitations to be directory
merely, to be disregarded at pleasure.

In Montana a case arose that involved a
statute with a ‘‘defective enacting clause.”
The Supreme Court of Montana, after quoting
the constitutional section relating to the
enacting clause, held that:

These provisions are to be construed as
mandatory and prohibitory, because there is
no exception to their requirements expressed
anywhere in the Constitution. * * * We think
the provisions of the Constitution are so
plainly and clearly expressed and are so
entirely free from ambiguity that there can
be no substantial ground for any other
conclusion than that Chapter 199 was not
enacted in accordance with the mandatory
provisions of that instrument, and that the
Act must be declared jovalid. '

In affirming this decision in a later case,
the same Court said that *‘the enacting clause

_of a bill goes to the substance of that bill; it is

not merely procedural.’2 The Court also said
that a resolution could not be regarded as a law
because, “It had no enacting clause without
which it never could become a law. ">

: The Court of Appeals of Kentucky held a
statute void for not having an enacting clause,
holding that all constitutional provisions are
mandatory:

Certainly there is no longer room for doubt
as to the effect of all provisions of the
Constitution of this state. By common
consent they are deemed mandatory. * * *
No creature of the Constitution has power to

question its authority or to hold inoperative
any section or provision of it. * * * The bill
in question is not complete, it does not meet
the plain constitutional demand. Without an
enacting clause it js void.>*

The mandatory character of laws was
examined by the Supreme Court of Tennessee,
which reviewed many other cases and
concluded the following:

The provision we are here called upon to
construe is in plain and unambiguous words.
The meaning of it is clear and indisputable,
and no ground for construction can be found.
The language is: *"The style of the laws of
this state shall be,"” etc. The word *‘shall,”
as used here, is equivalent to “must.”” We
know of no case in which a provision of the
Constitution thus expressed has been held to
be directory. We think this one clearly
mandatory, and must be complied with by
the Legislature in all iegislation, important
or unimportant, enacted by it; otherwise it
will be jnvalid.**

This case was quoted by the New Jersey

Superior Court which cited the following from
the case:

The provisions of these solemn instruments
(constitutions) are not advisory, or mere
suggestions of what would be fit and proper,
but commands which must be obeyed.>

The Supreme Court of Minnesota, in one of
the landmark cases on this subject, held the
following regarding the enacting clause
provision in its Constitution:

Upon both principle and authority, we hold
that article 4, § 13, of our constitution, which
provides that “the style of all laws of this

state shall be, ‘Be it enacted by the legislature
of the state of Minnesota,” ** is mandatory,

30 People v. Denenthaler, 71 N.W. 450, 453, 118 Mich. 595 (1898).
31 Vaughn & Ragsdale Co. v. State Bd. of Equalization, 96 P.2d 420, 423, 424, 109 Mont. 52 (1939).

32 Morgan v. Murray, 328 P.2d 644, 654 (Mont. 1958).

33 State v. Highway Patrol Board, 372 P.2d 930, 944 (Mont. 1962).
34 Commonwealth v. lllinois Cens. R. Co., 170 S.W. 171, 175, 160 Ky. 745 (1914); Louisville Trust Co. v. Morgan, 203

S.W. 555, 180 Ky. 609 (1918)..

35 State v. Burrow, 104 S.W. 526, 529, 119 Tenn. 376 (1907); Biggs v. Beeler, 173 S.W.2d 144, 146 (Tenn. 1943).
36 Village of Ridgefield Part v. Bergen Co. Bd. of Tax., 162 A.2d 132, 134, 62 N.J. Super. 133 (1960).
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and that a statute without any enpacting
clause is void. Strict conformity with the
constitution ought to be an axiom in the
science of government.

Section 45 of the Constitution of Alabama
prescribes that, “the style of laws of this state
shall be, ‘Be it enacted by the Legislature of
Alabama.” In determining the nature and
purpose of this section the Federal Circuit
Court of Alabama stated:

Complainant correctly urges that this section
is mandatory, and not directory; that no
cquivalent words will suffice; and that any
departure from the mode prescribed is fatal
to the enactment, since, if one departure in
style, however slight, is permitted, another
must be, and the coastitutional policy
embodied in the section would soon become
without any force whatever.3?

The Supreme Court of Georgia said the use
of an enacting clause is “‘essential,” and that
without it the Act they had under consideration
was “a nullity and of no force and effect as
law.”®  This decision was based upon the
traditional use of an enacting clause by
Georgia’s Generally Assembly. In an earlier
decision the Court held that a measure
containing no enacting clause had no effect as
intended in a legal sense. 4

The Supreme Court of North Carolina held
that an act prohibiting the sale of spirituous
liquors is inoperative and void for want of an
enacting clause as prescribed by the
Constitution:

The very great importance of the
constitution, as the organic law of the state

19

and people, cannot be overstated. * * * It is
not to be disregarded, ignored, suspended,
or broken, in whole or in part. * * * When
it prescribes that a particular act or thing
shall be done in a way and manner specified,
such direction must be treated as a command,
and an observance of it essential to the
effectiveness of the act or thing to be done.
Such act cannot be complete, such thing is
not effectual, until done in the way and
manner so prescribed.*!

This case was later approved by the Court
holding that an enacting clause is “‘mandatory,”’
and thus the act under consideration which had
no enacting clause ‘‘must be regarded as
inoperative and void.” It further said:

To be valid and effective the Acts of the

General Assembly must be enacted in
conformity with the Constitution.*?

The Supreme Court of Missouri held that
constitutional requirements, such as that for an
enacting clause, ‘‘are mandatory and not
directory.” The case involved an initiative
measure by the people which was without an
enacting clause as required by the constitution.
The Court said that, “‘under such a requirement
the omission of an enacting clause in a yroposcd
initiative measure renders it void.” 4° Earlier
the Court held that where a law fails to conform
to such provisions ‘‘there is no other alternative
but to pronounce it invalid.’

In a similar case in Arkansas, a legislative
initiative under the state constitution required
to have a specific enacting clause, but the
initiative involved had no such clause. The
Court held:

37 Sjoberg v. Security Savings & Loan Assn, 75 N.W. 1116, 73 Minn. 203, 212 (1898); affirmed in Freeman v. Goff, 287
N.W. 238, 241 (Minn. 1939); State v. Naftalin, 74 N.W.2d 249, 262 (Minn. 1956); State v. Zimmerman, 204 N.W. 803,

812 (Wis. 1925),

38 Montgomery Amusement Co. v. Montgomery Traction Co., 139 Fed. 353, 358 (1905), affirmed, 140 Fed. 988.

39 Joiner v. State, 155 S.E.24 8, 10, 223 Ga. 367 (1967).

40 Walden v. Town of Whigham, 48 S.E. 159, 120 Ga. 646 (1904).

41 State v. Patterson, 4 S.E. 350, 351, 98 N.C. 660 (1887).

42 Advisory Opinion In Re House Bill No. 65, 43 DE.2d 73, 76, 77 (N.C. 1947).
43 State ex rel Scott v. Kirkpatrick, 484 S.W.2d 161, 163 (Mo. 1972).

44 The State of Missouri v. Miller, 45 Mo. 495, 498 (Mo. 1870).
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This constitutional requirement, that the
measure sought to be initiated shall have an
enacting clause, is mandatory. There is
absolutely no enacting clause in the measure
here involved; and therefore, the petition is
not legally sufficient. The absence of the
enacting clause is a fatal defect.*®

The dangers of not treating such provisions
as mandatory have been noted:

It seems to us that the rule which gives to
the courts and other departments of the
government a discretionary power to treat a
constitutional provision as directory, and to
obey it or not, at their pleasure, is fraught
with great danger to the government. We
can conceive of no greater danger to
constitutional government, and to the rights
and liberties of the people, than the doctrine
which permits a loose, latitudinous,
discretionary construction of the organic
law.

That an enacting clause provision is
mandatory and not directory, and that its
absence renders a law invalid, was also held by
the Supreme Court of South Carolina, *’ and the
Supreme Court of Indiana.*® These provisions
relating to the mode of enacting laws ‘‘have
been repeatedly held to be mandatory, and that
any legislation in disrcgard thereof is
unconstitutional and void. ""*

Thus laws which fail to adhere to the
fundamental concept of containing an enacting
clause lose their authority as law. It thus would
seem quite clear that the lack of enacting
clauses on the laws used in Revised Statutes or
the U.S. Code have no sign of authority and are
void as laws. It was not a choice of Congress
or the Legislature to approve of laws which
have no enacting style. The use of such form
and style for all laws is mandatory, and any
failure to comply with it for any reason, such
as for convenience, renders the measure void.

The Absence of an Enacting
Clause Provision in a
Constitution

While the U.S. Constitution and a few State
constitutions do not specifically prescribe that
all laws usc an enacting style, its use is
ponetheless required by our unwritten
constitution. The use of an enacting clause and
even a title exists by fundamental law; they are
common law concepts.

Like many other old and well established
concepts of law and procedure, the framers of
the U.S. Constitution did not feel it necessary
to write into it the requirement of an enacting
clause or titles on all laws. There are 50 many
of these fundamental concepts that it would be
impractical to list them all in a constitution.
But that does not mean they don’t exist, just
like the rights enumerated in the Bill of Rights
were not originally written into the Constitu-
tion because they were recognized to be so fun-
da mental it would be superfluous to list them.

That the use of an enacting clause is
necessary or required despite its failure to be
prescribed in a constitution has been often
recognized. Several legal authorities have cited
with approval Mr. Cushing, in his law &
Practice of Legislative Assemblies (1819) §
2102, where he states:

(1) Where enacting words are prescribed,
nothing can be a law which is not introduced
by ‘those very words, even though others
which are equivalent are at the same time
used.

(2) Where the enacting words are not
prescribed by a constitutional provision, the
enacting authority must notwithstanding be
stated, and any words which do this to a
common understanding are doubtless
sufficient, or the words may be prescribed

45 Halley v. Carter, 251 S.W.2d 826, 828 (Ark. 1952).

46 Hunt v. State, 3 S.W. 233, 235, 22 Tex. App. 396 (1886).

47 Smith v. Jennings, 45 S.E. 821, 67 S.C. 324 (1903).
48 May v. Rice, 91 Ind. 546 (1883).

49 State v. Burlington & M. R.R. Co., 84 N.W, 254, 255, 60 Neb. 741 (1900).
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by rule. In this respect much must depend
upon usage.

The usage of an enacting clause is thousands
of years old, and every state and the United
States have followed this custom from the
beginning. Thus for something to be regarded as
a true and valid law it is logical that one would
expect to see an enacting clause on its face.

One of the leading cases on this issue was
from the Supreme Court for the Territory of
Washington. The validity of an act of the
Territorial Legislature that would move the seat
of the government was in question. The act
had no enacting clause, and the territory had no
constitution of its own requiring one, as it was
generally governed by the U.S. Constitution.
The Court held the law invalid stating:

Strip this act of its outside appendages, leave
it “solitary and alone,"’ is it possible for any
human beiog to tell by what authority the
seat of government of Washington Territory
Was to be removed from Olympia to
Vancouver?

The staring fact that the constitutions of so
many states, made and perfected by the
wisdom of their greatest legal lights, contain
a statement of an enacting clause, in which
the power of the enacting authority is
incorporated, is to our minds 2 strong, and
powerful argument of its necessity. It is
fortified and strengthened by the further fact
that Congress, and the other states, to say
nothing of the English Parliament, have, by
almost unbroken custom and usage, prefaced
all their laws with some set form of words,
in which is contained the enacting authority.
Guided by the authority of such eminent
jurists as Blackstone, Kent, and Cushing, and
the precedents of national and state
legislation, the Court arrives with
satisfaction and consciousness. of right in

21

declaring, that where an act like the one now
under consideration, is wanting in the
esscntial formalities and solemnities which
have been mentioned, it is inoperative and
void, and of no binding force or effect.3!

The Court here judged the validity of the
law based upon fundamental law, rather than
any specific constitutional provision.  This
case has been cited quite frequently by various
legal texts and courts and always in a favorable
or approving manner.

Various law textbooks in the discussion of
statutes have clearly stated the need for an
enacting clause despite the lack of a
constitutional provision for one:

Although there is no constitutional provision
requiring an enacting clause, such a clause
has been held to be requisite to the validity
of a legislative enactment.2

In recognition of this custom [of using an
enacting clause], it has sometimes been been
declared that an enacting clause is necessary
to the validity of a statute, although there is
no provision in the fundamental law requiring
such a clause.

In 1967, the Supreme Court of Georgia held
that a law without an enacting clause was null
and void, even though their State constitution
had no provision requiring one. They based
their decision on the long standing custom of
its usagc.s4

The requirement that all laws contain an
enacting style or clause is deeply rooted in
precedent and the common law. There thus
need not be any constitutional provision for an
enacting clause to make its usage mandatory.
If it is not used the law in question is not valid
and carries no obligation to be followed.

50 Smith v, Jennings, 45 S.E. 821, 824, 825, 67 S.C. 324 (1903); Commonwealth v. Illinois Cent. R. Co., 170 S. W, 171,
173, 160 Ky. 745 (1914); State of Nevada v. Rogers, 10 Nev. 250, 256, 257 (1875): S]oberg v. Security Savings & Loan

Assn, 73 Mian, 203, 211, 75 N.W. 1116 (1898).

51 In re Seat of Government, | Wash. Ter. 115, 123 (1861).

52 82 Corpus Juris Secundum, “Statutes,” § 65, p. 104.
53 Ruling Case Law, vol. 25, “Statutes,” § 22, p. 776.

54 Joiner v. Siate, 155 S.E.2d 8, 10, 223 Ga. 367 (1967).
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Enacting Clauses in the
Publication of Statute Books

While it has been well decided that the
passage of a bill in the legislature without an
enacting clause on the bill renders it void as a
law, we need to consider the result of not using
an enacting clause after it leaves the legislature.
This is the important question today in light of
the fact that the state *‘Codes’ and ‘‘Revised
Statutes’’ and the ‘‘U.S. Code" are publications
which purport to be law, but which use no
enacting clauses. Is a publication of a law
without an enacting clause a valid and lawful
law?

If laws are only required to have an
enacting clause while in the legislative system,
only to be thereafter removed, then what is
their value and purpose to the public? If they
are to serve as evidence of a law’s legislative
nature, and as identification of its source and
authority as a law, what good does that function
do only for the legislators? The vast majority
of the public never sees the bill under
consideration until it passes and is printed in
public records or statute books. They
generally only see the finished ‘““law.”

When we read the provisions which require
an enacting clause, they say that “all laws shall

", or “the laws of this State shall . . .”
They do not say *all bills shall . . .”” The
terms ‘“‘bill’’ and *‘law’ are clearly
distinguished from one another in most
constitutions in prescribing the procedure of
the legislative process, such as:

*“No law shall be passed except by bill”

*“No bill shall become a law except by a vote
of a majority.”

“Every bill which shall pass both houses shall
be presented to the governor of the State;
and every bill he approves shall become a
law.”

v" A bill is a form or draft of a law presented
to a legislature. “A bill does pot become a law
until the constitutional prerequisites have been
met.”’’ Thus a bill is sometHing that becomes
d law. Laws do not exist in the legislature,
rather only bills do. Taws exist only when the
Tegislative process is followed and completed
“as prescribed in the constitution.

Clearly, the legislature cannot enact a law.
It merely has the power to pass bills which
may become laws when signed by the
presiding officer of each house and are
approved and signed by the Governor. 2

Since all constitutional provisions place the
requirement of an enacting clause on “laws’’ it
includes the statute as it exists outside the
legislative process, that is, as it is published in
statute books. We have to also regard the
fundamental maxim which states: “A law is not

obligatory unless it be promulgate .} An act

is not even regarded as a law, or enforceable
28 a law, unless it be made publicly known.
This is usually done through a publication by
the proper public authority such as the

Secretary of State. But a law is not properly

1 State v. Naftalin, 74 N.W.2d 249, 261, 246 Minn. 181 (1956).
2 Vaughn & Ragsdale Co. v. State Bd. of Eg., 96 P.2d 420, 423 (1939),

3 Black’s Law Dictionary, 2d edition, p. 826.
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or lawfully promulgated without an enacting
clause or title published with the law.

Since the constitution requires “all laws™
to have an enacting clause, it makes it a
requirement on published laws as well as on
bills in the legislature. If the constitution said
“all bills'* shall have an enacting clause, then
their use in publications would not be required.

That published laws are to have an enacting
clause is made clear by the statement commonly
used by legal authorities that an enacting clause
of a law is to be *‘on its face.” To be on its
face means to be in the same plain of view.

Face has been defined as the surface of
anything; especially the front, upper, or outer
part or surface; that which particularly offers
itself to the view of a spcctator.‘

The face of an instrument is that which is
shown by the language employed without any
explanation, modification or addition from
extrinsic facts or evidence.’

For the enacting clause to be of any use it
must appear with a law, that is, on'its face, so
that all who look at the law know that it came
from the legislative authority designated by the
Constitution. The enacting clause would not
serve its intended purpose if not printed in the
statute book on the face of the law.

The purpose of an enacting clause in
legislation is to express on the face of the
legislation itself the authority behind the act
and identify it as an act of legislation.5

The purpose of provisions of this character
(enacting clauses] is that all statutes may bear
upon_their faces a declaration of the
sovereign authority by which they are enacted
and declared to be the law, and to promote

23

and preserve uniformity in legislation. Such
clauses also import a command of obedience
and clothe the statute with a certain dignity,
believed in all times to command respect and
aid in the enforcement of laws.

It is necessary that every faw should show
on its fsce the authority by which it is adopted
and promulgated, and that it should clearly
appear that it is intended by the legislative
power that enacts it that it should take effect
as a law,

The enacting clause, sometimes referred to
as the commencement or style of the act,
is used to indicate the authority from which
the statute emanates. Indeed, it is 2 custom
of long standing to cause legislative
enactments to express on their face the
authority byywhich they were enacted or

promulgated.

A law is “‘promulgated’’ by its being printed
and published and made available or accessible
by a public document such as an official statute
book. When this promulgation occurs, the
enacting clause is to appear “‘on the face’ of
that law, thus being printed in that statute book
along with the law.

Enacting clauses traditionally appear right
after the title and before the body of the law,
and when so printed, whether on a bill or in a
statute book, it is then regarded as being on the
face of the law. It cannot be in some other
record or book, as stated by the Supreme Court
of Minnesota: '

If an enacting clause is useful and important,
if it is desirable that laws shall bear upon
their face the authority by which they are
enacted, 3o that the people who are to obey
them need not search legislative and other
records to ascertain the authority, then it is
not beneath the dignity of the framers of a

In re Stoneman, 146 N.Y.S. 172, 174,

W 00 ) O\ ta
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Preckel v. Byrne, 243 N.W, 823, 826, 62 N.D. 356 (1932).

State v. Burrow, 104 S.W. 526, 529, 119 Tenn. 376 (1907).

People v. Dettenthaler, 71 N.W. 450, 451, 118 Mich. 595 (1898); citing Swan v. Buck, 40 Miss. 268 (1866).
Earl T. Crawford, The Construction of Statutes, St. Louis, 1940, § 89, p. 125.

Cunningham v. Grear Southern Life Ins. Co., 66 S.W.2d 765, 773 (Tex. Civ. App.).

mL.L.ue‘ﬂ




24

constitution, or unworthy of such an
instrument, to prescribe a uniform style for
such enacting clause. !°

This case dealt with “‘the validity of Laws
1897, c. 250, and it was held that “Law 1897,
c. 250, is void.” While the court mainly
decided this because the law had no enacting
clause when signed by the governor, it clearly
expressed that if laws are to be regarded as
valid laws of the state, they *“‘must express upon
their face the authority by which they were
promulgated or enacted.” The law was
published in the statute book without an
enacting clause (see Fig. 1). The law was thus
challenged as being ‘‘unconstitutional’* because
it *‘contains no enacting clause whatever. *’

The enacting clause must be readily visible
on the face of the statute so that citizens don’t
have to search through the legislative journals
or other records or books to see if one exists.
Thus a statute book without the enacting clause
is not a valid publication of laws. In regards
to the validity of a law that was found in their
statute books without an enacting clause, the
Supreme Court of Nevada held:

Our constitution expressly provided that the
enacting clause of every law shall be, “The
people of the state of Nevada, represented
 in senate and assembly, do enact as follows.
This language is susceptible of but one
interpretation. There is no doubtful meaning
, 25 to the intention. It is, in our judgment, an
imperative mandate of the people, in their
‘sovereign capacity, to the legislature, requir-
ing that all laws, to be binding upon them,
shall, upon their face, express the authority
by which they were enacted; and, since this
act comes to us without such nuthoritly

appearing upon its face, it is not a law.™!

The manner in which the law came to the
court was by the way it was found in the statute
book, cited by the Court as “‘Stat. 1875, 66,

and that is how they judge the validity of the

law. Since they saw that the act, as it was
printed in the statute book, had an insufficient
enacting clause on its face, it was deemed to be
“not a law.” It is only by inspecting the
publicly printed statute book that the people can
determine the source, authority & authenticity
of the law they are expected to follow.

The Supreme Court of Arkansas, in
construing what are the essentials of law
making, and what constitutes a valid law, stated
the following:

[A] legislative act, when made, should be a
written expression of the legislative will, in
evidence, not only of the passage, but of the
authority of the law-making power, is nearly
or quite a self-evident proposition.
Likewise, we regard it as necessary that
every act, thus expressed, should show on
its face the authority by which it was enacted
and promulgated, in order that it should
clearly appear, upon simple jnspection of the
written law, that it was intended by the
legislative power which enacted it, that it
should take effect as law. These relate to
the legislative authority as evidence of the
authenticity of the legislative will. These
are features by which courts of justice and
the public are to judge of its authenticity and
validity. These, then, are essentials of the
weightiest importance, and the requirements
of their observance, in the enmacting and
promulgation of laws, are absolutely -
imperative. Not the least important of these
essentials is the style or enacting clause.!?

The common mode by which a law is
“promulgated” is by it being printed and
published in some authorized public statute
book. Thus that mode of promulgation must
show the enacting clause of each law therein on
its face, that is, on the face of the law as it is
printed in the statute book. This is the only
way that the “courts of justice and the public
are to judge of its authenticity and validity. *’

10 Sjoberg v, Security Savings & Loan Assn, 13 Minn. 203, 213, 75 N.W. 1116 (1898),

et -

11 State of Nevada v. Rogers, 10 Nev. 120, 261 (1875); cited with approval in: People v. Dettenthaler, 77 N.W. 450, 452,
L8 Mich. 595 (1898); Kefauver v. Spurling, 290 S.W. 14, 15, 154 Tenn. 613 (1926).

12 Vinsant, Adm'x v. Knox, 27 Ark. 266, 284, 285 (1871).
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The decision in the Vinsans case was later
approved by the Court in a case where 2 man
was convicted of failing to follow an animal
health law—*‘The Tick Eradication Law.” He
appealed by demurrer on the basis that the law
claimed violated in the indictment did not have
an enacting clause as found in the statute book.
The Court said:

The appellant demurred to the indictment on
the ground that the facts stated do not charge
a public offense. The appellant contends that
Act 200 of the Acts of 1915, p. 804,
providing a method for putting in operation
the tick eradication law in Pike county, was
void because it has no enacting clause.
Appellant is correct in this contention. The
act contains no enacting clause, and, under
the decisions of this court, such defect

renders it 8 pullity. Article 5, § 19, and
article 29, amend. 10, Const. 1874; Vinsant,

- Adm'x v. Knox, 27 Ark. 266.13

The section of the state Constitution cited
by the Court (Art. 5, § 19) states: *“The style
of the jaws of the State of Arkensas shall be:
‘Be it enacted by the general assembly of the
State of Arkansas’.” The laws of the State are
to bear this enacting style, otherwise they are
not valid laws. The law in this case was missing
this constitutional prerequisite of an enacting
clause as printed in the statute book (see Fig.
2). As such it carried no force and effect as a
law. Thus laws, as they are taken or cited from
statute books, which have no enacting clause
cannot be used to charge someone with a public
offense because they are not valid laws.

" In'a case in Kamsas, a man was indicted for
violating a law making it unlawful to print and
circulate scandals, assignations, and immoral
conduct of persons. He was arrested upon an
indictment and applied for his discharge upon
hapeas corpus alleging that the act of the
legislature was not properly published. The act
had been published several weeks before the

indictment, ‘‘which publication omitted an
essential part of said act, to-wit, the enacting
clause.”” The Court held that the act was not
properly and legally published at the time the
indictment was found, thus the act was not in
force at the time the indictment was brought
against the petitioner. The Court also held:

The publication of an act of the legislature,
omittj cting clause or any other
cssential part thereof, is no publication in
law. The law not being in force when the
indictment was found agaiast the petitioner,
nor when the acts complained of therein were
done, the petitioner could not have been
guilty of any crime under its provisions, and
is therefore, so far as this indictment is
concerned, entitled to his disctnrge.“

There was no question involved here of
whether an enacting clause was used on the bill
in the legislature. The fact that the law was
published without one was sufficient to render
it void or invalid. Thus a publication of an act
omitting the enacting clause is not a valid
publication of the act. If the required statement
of authority is not on the face of the law, it is
not a law that has any force and effect. Such a
published law cannot be used on indictments or
complaints to charge persons with a crime for
its violation. This decision was upheld and
affirmed by the Court in 1981, when it said:

In [the case of] In re Swartz, Petitioner, 47
Kan. 157, 27 P. 839 (1891), this court found
the act in question was invalid because it had
been mistakenly published without an
enacting clause. We :}ain adhere to the
dictates of that opinion. 5

Thus whatever is published without an -
enacting clause is void, as it lacks the required
evidence or statement of authority. Such a law
lacks proof that it came from the authorized
source spelled out in the constitution, and thus
is not a valid publication to which the public is
obligated to give any credence.

13 Palmer v. State, 208 S.W. 436, 137 Ark. 160 (1919).

14 In re Swarrz, 27 Pac. 839, 840, 47 Kan. 157 (1891).
15 State v. Kearns, 623 P.2d 507, 509, 229 Kan. 207 (1981).
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In the law text, Ruling Case Law, is a
section that deals with the requircments of
statutes, and under the subheading,
“Ppublication of Statutes,” it says:

The publication of a statute without the
enacting clause is po publication.®

A publication of a statute book without the
title and enacting clause on the laws therein is
an incomplete or invalid publication, just like
a publication of a book or magazine article is
incomplete without the title and author’s name,
it is just a nameless body of words.

When a law in Kentucky was claimed to be
void because it was found to have no enacting
clause, the Court of Appeals of Kentucky read
the entire law (Chapter 68) from the statute
book and then said:

It will be noticed that the act does not contain
an enacting clause. * * * The alleged act or
law in question is unnamed; it shows_no sign
of authority; it carries with it no evidence

- that the General Assembly or any other
lawmaking power is responsible or
answerable for it.!’?

~ The law was thus declared “void’’ because
of the fact that the act appeared in the statute
book without an enacting clause (see Fig. 3).
Likewise, the alleged laws in the U.S. Code or
the state Revised Statutes are ‘‘unnamed,’’ they
show *‘no sign of authority " on their face, there
is no evidence that they came from Congress
or a State Legislature. The enacting clause has
been deliberately removed from these *‘laws’
and they thus are only nameless decrees without
authority. The Supreme Court of South
Carolina said that in order for bills to *‘have the
force of law,” they “must have an enacling
clause showing the authority by which they are
promulgated. 18 Thus the publication of a law
must display its enacting authority.

The Kentucky case above was cited later
by the same Court when it was found that an
enacting clause was missing from “chapter
129, p. 540, of the Session Acts’ for 1934.
Regarding this omission the Court said:

By oversight and mistake the constitutionally
required enacting clausc was omitted from
the act‘ thereby rendering it illegal and
invalid."?

The law in question, which was to
“consolidate the county offices of sheriff and
jailer,” was deemed to be “‘ineffectual” in
accomplishing its objective because it was
published without an enacting clause for some
unknown reason (see¢ Fig. 4).

In a case in Montana, the validity of a
statute in its statute book (Chapter 199, Laws
of 1937) was being questioned because it had a
faulty or insufficient enacting clause. The State
Supreme Court held the law invalid stating:

The measure comes before this court in the
condition we find it in the duly authorized
volume of the Session Laws of 1937, and in
determining whether Chapter 199 is invalid
or not we are confronted with a factual
situation. It is entirely immaterial how the
defective enacting clause happens to be a part
of the measure.?

Here again the invalidity of the law, due to
its “‘defective” enacting clause, was judged by
its condition as it was published in the statutes
books of the State (see Fig. 5). The law had
the enacting clause, “Be it enacted by the
people of Montana.” But this style was only
1o be used for measures initiated by the people.
Laws passed by the Legislature were to have a
different enacting clause—"‘Be it enacted by the
Legislative Assembly of the State of Montana. ™
As this was a legislative enactment, it was void
for having the wrong enacting clause.

16 Ruling Case Law, vol. 25, “Statutes,” § 133, p. 884 ; citing L.R.A.1915B, p. 1065.
17 Commonwealth v. Illinots Cens. R. Co., 170 S.W. 171, 175, 160 Ky. 745 (1914).

18 Smith v. Jennings, 67 S.C. 324, 45 S.E. 821, 824 (1903).

19 Stickler v. Higgins, 106 S.W.2d 1008, 1009, 269 Ky. 260 (1937).
20 Vaughn & Ragsdale Co. v. State Board of Equalization, 96 P.2d 420, 422 (Mont. 1939).
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540 Acts or TRE GRNERAL AsSEMBLY

CHAPTER 129.

AN ACT providing for the consolidation of the office of Jaller
with that of sheriff in each county of the State.

§ 1. The office of jailer is hereby consolidated
with that of shériff, in each county of the state,
under the provisions of Section 105 of the Constitu-
tion. There are hereby transferred to and vested in
the sheriff, all the powers and duties heretofore au-
thorized by law to be exercised or performed by the
jailer. Wkerever in any law of the State, referenca
is made to the jailer, such reference shall be deemed
to apply to the sheriff, except where the context re-
quires otherwise,

CHAPTERS 198-199 SESSION LAWS

CHAPTER 199

An Act Requiring Licenses for the Operation, Mainte-
nance, Opening or Establishment of Stores in This
State, the Classifying of Such Stores, Prescribing the
License and Filing Fees to Be Paid Therefor and the
Disposition Thereof, and the Powers and Duties of
the State Board of Equalization in Connection There-
with; and Prescribing Penalties for the Violation
Thereof and Repealing Sections 2420.1, 2120.2, 2420.3,
2420.4, 2420.5, 2420.6, 2420.7, 2420.8, 24209, 2420.10,
2420.11, Revised Codes of Montana, 1935,

Be It Enacted by the People of the State of Montana:

Section 1. That from and after the first day of Janu-
ary A. D. 1938, it shall be unlawful for any person, firm,
corporation, association or co-partnership, either foreign
or domestic, to open, establisl, operate or maintain any

CEAPTER 144 579

CHAPTER 144.

AN ACT to regulate, control and fix standard weights of wheat
flour and the size of packages containing same; and to pro-
vide penalties for the violation of thls Act
Be i enacled by the Gemeral Assembly of the

Commonwealth of Kentucky:

Each package shall have the net weight printed or
plainly marked on it,

TWENTY-FIFTH LEGISLATIVE ASSEMBLY

OHAPTER 202

An Act Providing the Method for Computing Certain
Deductions Allowable on Mine Taxes in the Production
of Petroleum and Natural Gas in Montana.

Bs it enacted by the Legislative Assembly of the Stats of Monlana:

Section 1. The state board of equalization in com-
puting the deductions allowable for expenditures under
Section 2090 of the Revised Codes of the State of Mon-
tana on petroleum and natural gas production, shall
compute and allow deductions for any such expenditures

Fig. 4 — Excerpt from, Acts of the General Assembly of the
Commonwealth of Kentucky, 1934. Chapter 129 (above) was %__c ished
with no enacting clause and was thus declared “invalid” in Stickler v.
Higgins, 269 Ky. 260. Chapter 144 (below), from the same statute
book, shows the constitutionally required enacting clause.

Fig. § — Excerpt from, Laws,

Resolutions and Memorials of the State
of Montana, 1937. Chapter 199 was published with the wrong type
of enacting clausc and thus was held “invalid” by the State Supreme
Court in the Vaughn case, 109 Mont. 52. Chap
the proper style of an enacting clause for a law of the State.

ter 202 (below) shows

6¢
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In North Carolina a legislative enactment
for the incorporation of a town and the
regulation of spirituous liquors therein was
challenged because it had no enacting clause.
The law was cited from the statute book as
“Priv. Acts 1887, c. 113, § 8" (sec Fig. 6). A
man was indicted with the offense of selling
spirituous liquors in the town and there was a
verdict of guilty. On appeal the State Supreme
Court said there was ‘‘error” in the judgment
because the law charged against the man was
void, stating:

In the case before us, what purports 1o be
the stamte in question has no enacting clause,
and nothing appears as a substitute for it.
* ¢ * The constitution, in article 2, in

prescribing how statutes shall be enacted,
provides as follows::

*‘Sec. 23. The style of the acts shall be: ‘The
General Assembly of North Carolina do
enact.”

It thus appears that its framers, and the people

who ratified it, deemed such provisions wise

and important; the purpose being to require

every legislative act of the legislature to

_ purport and import upon its face to have been
- enacted by the general assembly.

We are therefore of the opinion that the
supposed statute in question has not been
perfected, and is not such in contemplation
of the coastitution; that it is wholly
. inoperative and void.ﬂ
This alleged law could not be called a law
pursuant to the constitution, because it existed
in the statute books without an enacting clause
on its face.

In a case in Louisiana, a law was claimed
to be unconstitutional based on the fact that it
had no enacting clause as it existed in statute
book (see Fig. 7). The main evidence that the
court used in holding the act unconstitutional
was its status as found within the printed statute
book.

The contention that the statute of 1944 is
unconstitutional is based upon the fact that
it contains no enacting clause. The State
Coastitution of 1921, in section 7 of Article
3, provides that:

“The style of the laws of this State shall be:

‘Be it enacted by the Legislature of
Louisiana.""’

A mere glance at an official volume of the
acts of 1944, discloses that the statute in
question, Act 303 of 1944, contains no such
enacting clause nor any part thereof, * * *
And from the fact that it does not appear in
the printed volume of acts, we conclude that
the act was originally and finally defective.??

It could not be deduced exactly how the law
came to be with no enacting clause. An
cxamination of the original journal of the
proceedings of each house could not disclose
whether the enacting clause was present when

the act was passed. The Court thus relied upon

the status of the law in the printed statute book
as proof of the overall status of the law. Thus
the law was said to be “‘originally” defective
because it was deduced that there was no
enacting clause when the act was passed, and
it was ‘finally” defective because it was
printed in the volume of the acts without an
enacting clause.

In a later case, this same court upheld this
decision in declaring that a law was void
because it too was recorded or printed in the
statute books without an enacting clause: .

[Tibe state statute on which both plaintiff
and defendant rely cannot be given effect.
What is reported in La.Acts 1968, Ex. Sess.,
as Act No. 24 is not law because it does not
contain the enacting clause which La.Const.
art. 3, § 7 requires to distinguish legislative
action as law rather than mere resolution or
some other act. Complete absence of the
enacting clause renders the statute invalid.?

Again the invalidity of the law was deduced
by the manner in which it was published (sce

21 State v. Panterson, 4 S.E. 350, 352, 98 N.C. 660 (1887).

22 O'Rourke v. O'Rourke, 69 So.2d 567, 5§72, 575 (La. App. 1954).
23 First Nat. Bank of Commerce, New Orleans v, Eaves, 282 So0.2d 741, 743, 744 (La.App. 1973).
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Fig. 8). This decision raises another reason why
the enacting clause must be printed in the public
law book. It is so that citizens can identify it as
a public law as opposed to a resolution,
proclamation, executive order, or administra-
tive rule. The enacting clause distinguishes a
true public law from these other type of acts.

An enacting style of a law generally reads,
““Be it enacted, " while the style of a resolution
usually reads, “Be it resolved, " or ‘Resolved,
that.” Most state constitutions make a
distinction between a law and a resolution. The
Constitution for the United States distinguishes
a ‘‘resolution’” and ‘“‘order” from a “bill”
which can “become a law” (Art. 1, Sec. 7).
They each go through the same basic
formalities with respect to vote and procedure
in Congress, but they are not the same thing.

When we look at the “laws’’ in the ‘“United
States Code,” how do we know that they are
public laws passed by Congres? For all we
know they could be “mere resolutions,” which
carry no force and effect as laws. When we are
charged with a violation of a law from the
**Oregon Revised Statutes,” how do we know
that this is a law from the legislature of Oregon,
as authorized by the Constitution of Oregon?
There is no enacting clause on the face of the
law to indicate whether it is a law, a resolution,
an order, or an administrative rule. What then
is a resolution?

RESOLUTION. The term is usually employed
to denote the adoption of a motion, the
subject-matter of which would not properly
constitute s statute; such as & mere expression

of opinion; an alteration of the rules; a vote
of thanks or of censure, e

A resolution or order is not & law, but merely
the form in which the legislative body
expresses an opinion.

The general rule is that a joint or concurrent
resolution adopted by the legislature is not a
statute, does not have the force or effect of
law, and cannot be used for any purpose for
which an exercise of legislative power is
necessary.

In Indiana, a joint resolution was passed for
the appropriation of money, which used the
enacting style: “‘Be it Resolved by the General
Assembly of the Sate of Indiana.” The State
Constitution allows for the appropriation of
funds to be made only by law. The State
Supreme Court said *‘the resolution is not law,”
as laws for the appropriation of money *‘cannot
be enacted by joint resolution. n2?

That which is printed in the Revised Statute
books and the U.S. Code could just as well be
resolutions, which carry no force of law. If
these statutes had enacting clauses, ail would
know what they were, the authority for their
existence, and how they affect their rights and
obligations. But they have no enacting clauses,
and thus these publications are not legitimate
publications in law which can be used to charge
citizens with a crime. No enacting clause has
been published with these “laws.” They are
only words of some committee, and thus are
not constitutionally authorized laws which
citizens are obligated to follow or obey.

So we must confront those in government
who try to accuse us of violating a law
published in some code, and ask them what is
the authority for this law to exist? Where is its
enacting authority on its face that identifies it
as a law of the legislature? A law exists not
only in the manner in which it was enacted, but
also in the manner in which it is promulgated
or published. A law cannot validly exist in
printed form without the constitutionally
required enacting clause.

24 Black’s Law Dictionary, 20d edition, p. 1027.

25 Chicago & N.P.R. Co. v. City of Chicago, 51 N.E. 596, 598 (lil. 1898); Village of Aliamont v. Baliimore & O.S.W. Ry.
Co., 56 N.E. 340, 341, 184 I\. 47; Van Hovenberg v. Holeman, 144 S.W.2d 718, 721, 261 Ark. 370 (1940).

26 73 American Jurisprudence, 2nd, “Statutes,” § 3, p. 270; cases cited.

27 May v. Rice, 91 Ind. Rep. 546 (1883).
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-5

Federal Laws and Crimes

The issues of authority and law are
especially critical in understanding the trend
that has developed in the Federal arena, with
its communistic income tax, oppressive laws,
and activities that invade the domain of the
states.  While many of the basic concepts
dealing with the states on this subject are
applicable to the Federal government, there
also are some aspects unique to the Federal
issues. Many of the problems today may not
truly be usurpation or unconstitutional acts, but
are due to a different source of law and thus a
different jurisdiction than what the Constitution
for the United States established. First we need
to understand some basic facts about the
manner of government and jurisdiction that
originally existed.

Federal Criminal Jurisdiction

Jurisdiction, in a governmental sense, is the
authority to apply law over certain objects and
certain acts of persoms. Jurisdiction gives a
government the right to use force in applying
this law to bring about its objective. Under the
American system that objective is generally to
exact justice through certain courts pursuant to
constitutional authority, the law of God, and
our common law concepts of right and wrong.

The Constitution for the United States
created a government which has jurisdiction
over certain enumerated subject matter. It is
only in these areas that Congress can enact
laws, and when they do, the Federal Courts are
to enforce the law. But when laws do not come
from an enumerated power, the Federal Courts

are to prevent the U.S. Government or
Congress from applying them.

The U.S. Constitution prescribes what the
“jurisdiction’” of the Federal government is by
the enumerated powers. That government can
regulate foreign and interstate commerce, fix
the standards of weights and measurements,
establish rules of naturalization, establish
uniform laws on bankruptcies, coin money and
provide for the punishment of counterfeiting of
the coins and securities of the United States,
protect the arts and sciences by copyrights and
patents, punish for piracies and felonies
committed on the high seas, raise and support
an army and navy, and lay and collect direct
taxes by apportionment, and indirect taxes by
excises, duties, or imposts.

This is about the extent of the jurisdiction
of the United States government. It is only in
these areas that a ‘‘crime (or offense) against
the United States” can exist, and this is so only
when Congress actually passes a law in one of
these areas.

But an act committed within a State, whether
for good or & bad purpose, or whether with
honest or a criminal intent, cannot be made
an offense against the United States, unless
it have some relation to the execution of a
power of Congress, or to some matter within
the jurisdiction of the United States.!

{T)he courts of the United States, merely by
virtue of this grant of judicial power, and in
the absence of legislation by Congress, have
no criminal jurisdiction whatever. The
criminal jurisdiction of the courts of the
United States is wholly derived from the
statutes of the United States.?

1 United States v. Fox, 95 U.S. 670, 672 (1877).

2 Manchester v. Massachusetts, 139 U.S. 240, 262 (1890); United States v. Flores, 289 U.S. 137, 151 (1932). .
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Acts of Congress, as well as the constitution,
must generally unite to give jurisdiction to a
particular court.

The Federal Courts only have jurisdiction
in matters involving an ‘‘offense. agains: the
United States,” and nothing can be an offense
against the United States unless it is made so
by Congressional act pursuant to the U.S.
Constitution. There is no other source from
which Congress can get authority to make law,
including the Common Law. Thus it has been
said that, ““There is no Federal Common Law.”
But the better way of stating this is to say,
“There are no common law offenses (or crimes)
against the United States,’™* In other words,
the common law is not a source for criminal
jurisdiction as it is in the states.

There is no federal common law. There are
no offenses against the United States, save
those declared to be such by Congress.
* * * Only those offenses are to be proceeded
against by information or are indictable in
the federal courts which are specifically made
s0 by acts of Congress, since the common
law crime of itself has no existence in the
federal jurisdiction.?

By “jurisdiction” is meant the authority of
the Federal courts to hear and decide a matter.
Thus it is even more correct to say that, ‘“The
federal courts have no jurisdiction of common
law offenses, and there is no abstract pervading

principle of the common law of the Union under |

which we (the Federal courts) can take
jurisdiction.”® Thus where one was charged
for libel on the President and Congress of the
United States, it was held that the Federal

35

Circuit Court had no common law jurisdiction
in the case and the act was not a crime.’

If Congress tries to make a common law
offense a crime (such as libel, theft, burglary,
murder, kidnapping, arsonm, rape, sodomy,
abortion, assault, fraud, etc.), having no
relation to an enumerated power, it would
simply be an ‘‘unconstitutional” act. Congress
can declare nothing to be a crime except where
it is based upon a delegated power. Thus the
only thing that can be a crime against the United
States (a Federal crime) is that which comes
from the U.S. Constitution. These concepts
were early stated by the U.S. Supreme Court:

In relation to crimes and punishments, the
objects of the delegated power of the United
States are enumerated and fixed. Congress
may provide for the punishment of
counterfeiting the securities and current coin
of the United States, and may define and
punish piracies and felonies committed on
the high seas, and offenses against the law
of nations. Art. 5. 8. * * * But there is no
reference to a common law authority: Every
power is [a] matter of definite and positive
grant; and the very powers that are granted
cannot take effect until they are exercised
through the medium of a law.?

The United States courts are governed in
the administration of the criminal law by the
rules of the common law.’ Thus the common
law is not a source of power, but is the means
or instrument through which it is exercised. In
civil matters where general common law rights
of an individual are concerned, the federal
courts are to apply the common law in the state
in which the controversy originated. 10

U.S. v. Bedford, 27 Fed. Cas., page 91, 103, Case No. 15,867 (1847).

United States v. Britton, 108 U.S. 199, 206 (1882); Unired States v. Eaton, 144 U.S. 677, 687 (1891); United States v.
Gradwell, 243 U.S. 476, 485 (1916); Donnelley v. United States, 276 U.S. 5\05, 511 (1927); Jerome v. United States,
318 U.S. 101, 104 (1942); Norton v. United States, 92 Fed.2d 753756 (1937).

O 0~ O W

United States v. Grossman, 1 Fed.2d 941, 950, 951 (1924).

State of Pennsylvania v. The Wheeling &c. Bridge Co., 13 Howard (54 U.S.) 518, 563 (1851).
United States v. Hudson, 7 Cranch (11 U.S.) 32 (1812).

The United States versus Worrall, 2 Dallas (2 U.S.) 384, 391 (1798).

Howard v. U.S., 15 Fed. 986 (1896). ’

10 Whearton v, Peters, 8 Peters (33 U.S.) 591, 658 (1834); Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1937).
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While these concepts of jurisdiction are
basic, and ones which were generally followed
for about 140 years, it is apparent that since the
1930s, there has been a gradual departure from
them. As a result, the jurisdiction of the
Federal Government seems almost without
bounds today, as it legislates and judicates on
every subject under the sun, many of which are
blatantly and obviously not from an enumerated
power under the U.S. Constitution.

In light of such Federal action the question
of authority comes again to the forefront. What
was it that changed our system of Federal
jurisprudence? Was something new or
different introduced into the judicial process
that could explain the change? One thing that
was introduced into the system was the use of
the United States Code.

The Change from Statute to Code

The laws of the United States as passed by
Congress were from the very beginning
published in a series of books called *‘United
States Statutes at Large.” The first Congress
under the U.S. Constitution convened in New
York City from March 4, 1789, to September
29, 1789, during which time Congress passed
27 separate acts. These Acts are recorded in
volume one of the Statutes at Large. This
publication was issued by the Secretary of State
and the Government Printing Office. These
books were regarded as the official source for
all public and private laws, resolutions,
treaties, and proclamations.

Through the course of time many volumes
of the Statutes at Large were published, which
contained not only new laws but repeals of old
laws. It became more difficult to ascertain
what the law was on a given matter. As early
as 1866 Congress authorized a consolidation of
all laws arranged by subject matter. The first
edition of a “Revised Statutes’’ was produced
in 1872, but was not favored by Congress so it
was revised in 1875, but that edition contained
many ‘‘errors.”  Another edition of the

Revised Statutes was published in 1878. These
works were rarely cited as most courts and
lawyers continued to use the Statutes at Large.

In 1924, a bill to revise all the laws of the
United States that were enacted up to that time
passed the House but was defeated in the
Senate. The Senate then appointed a committee
to inspect the bill (which contained over two
million words) and this group recommended
that a commission be appointed to do the work
over. The commission was formed and the
revision of laws, called “The United States
Code” was finally approved by an act of
Congress on June 30, 1926 (44 Stat. Part 1).

The Code was divided into 50 Titles or
subject headings, under which the revised laws
were listed. The U.S. Code has, since 1926,
been periodically compiled by a standing
committee appointed to revise the laws.

The Code is assembled and revised under
the supervision of *‘the Committee on the
Judiciary of the House of Representatives.”™
The main work of revision is done by a
subcommittee or office of this committee called
“the Office of the Law Revision Counsel of the
House of Representatives.” It consists of an
appointed supervisor, some members of
Congress, some volunteer lawyers, and persons
from West Publishing of St. Paul, Minnesota.

At first the Code was generally ignored, as -

cveryone was used to using the Statutes at Large.
In most cases where laws, including “New
Deal” laws, were held to be unconstitutional, the
indictments and court records had generally used
the Statutes at Large citation. For instance, in

the case of Carter v. Carter Coal Co, 298 U.S.

238 (1936), involving the Bituminous Coal
Conservation Act, it was cited as “C. 824, 49
Stat. 991.” Only a few cases used the U.S. Code
citation and then only along with the Statutes at
Law citation.

One case in which the U.S. Code was used
is Steward Machine Co. v. Davis, 301 U.S. 548
(1937), which involved the Social Security Act.

N,
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While the Statute at Large was cited, the U.S.
Code was also included — **42 U.S.C., c. 7
(Supp.).” This case was the turning point of
our judicial system, at least in regards to
criminal matters. The decision was. perhaps by
the narrowest margin ever. The Chief Justice
Charles E. Hughes had been against the New
Deal legislation of Roosevelt and his socialists
friends. But when Roosevelt came out with his
outlandish antics to *‘pack the court” with his
cronies, the act became an embarrassment to
the court and to Hughes. Even though Hughes
let it be known he was against the Social
Security Act, he withheld making a definite
vote. The vote was 4 to 4 on the matter. But
the Jewish justice, Cardozo, took hold of the
case and claimed the Act was constitutional.
Chief Justice Hughes apparently did not say
anything, probably to avoid further
embarrassment.

Technically, the Social Security Act was
held by the majority of the Supreme .Court to
be unconstitutional, or at most was a 4 to 4 tie.
But nonetheless this decision paved the way for
more socialistic legislation, and on all
indictments charging a violation of these laws
appeared the U.S. Code, not the Statutes at
Large. By the 1940s, the Code effectively
replaced the Statutes at Large in all criminal
proceedings and indictments.

The Nature and Status of the
U.S. Code

With the U.S. Code, the laws of the Statutes
at Large were not only “‘revised” in content,
but in form and style. When incorporated into
the U.S. Code all titles and enacting clauses
were removed, making the nature of the laws
and their source of authority unknown.

Laws within the Statutes at Large were
identified as being either public or private laws.

37

Acts which were laws, resolutions, or procla-
mations were so designated by their identifying
enacting clauses and titles. But no one can tell
the nature of the *“laws’ in the U.S. Code.

When the U.S. Code was first published, it
never was stated to be the official laws of the
United States. Rather, it was stated that the
Code was a “‘restatement” of law; or was only
“prima facie evidence of the laws of the United
States.”!! On this matter one Court stated:

The United States Code was not enacted as
a statute, nor can it be construed as such. It
is only a prima facic statement of the statute
law. * * * If construction is necessary,
recourse must be had to the original statutes
themselves.!?

This tells us that the United States Code, as
originally established, was not on an equal
plain with the “original statutes’’ or the Statutes
at Large. The evidence of a thing is not the
thing itself. Thus the Code was not true law.

With the start of regular use of the U.S.
Code, numerous problems arose in that it
contained mistakes, errors and inconsistencies
as compared to the Statutes at Large. Thus in
1947, Congress enacted several of the Titles
into “positive law, " such as the act: ““To codify
and enacted into positive law, Title 1 of the
United States Code. In doing so they devised
some new terminology:

United States Code.— The matter set forth
in the edition of the Code of Laws of the
United States current at any time shall,
together with the then current supplement, if
any, establish prima facie the laws of the
United States, general and permanent in their
nature, in force on the day preceding the
commencement of the session following the
last session the legislation of which is
included: Provided, however, That whenever
titles of such Code shall have been enacted

into positive law the text thereof shall be

11 Five Flags Pipe Line Co. v. Dept. of Transportation, 854 F.2d 1438, 1440 (1988); Stephan v. United Siates, 319 U.S.

415, 426 (1943); 44 Statutes at Large, Part 1, preface.

12 Murrell v. Western Union Tel. Co., 160 F.2d 787, 788 (1947); xiso, United States v. Mercur Corporation, 83 F.2d 178,

180 (1936).
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legal evidence of the laws therein contained,
in all the courts of the United States, the

several States, and the Territories and insular
possessions of the United States.!

Note the new term, ‘‘legal evidence.’ But
what are these titles legal evidence of? It does
not say these Titles of the Code are legal
evidence of the statutes of Congress, or of the
laws of the United States. They are *legal
evidence of the laws therein contained.” In
other words, the fact that the laws are in the
Code, is in itself legal evidence that they exist.
So what! Such a statement really says nothing
at all about the legal nature of those laws. It
doesn’t explain anything about its nature or its
legal status other than its own existence.

This is like saying if a hammer is in your
hand, then that hammer in your hand stands as
legal evidence of the hammer in your hand.
But it doesn’t say anything about the legal
nature of the hammer. Is it your hammer, or
is it borrowed, stolen or lost? Is it the property
of the government, or Joe Smith, or the XYZ
corporation? Likewise, saying that the laws
in a book are evidence of those laws in the
book, says nothing at all about their nature.
Are they Acts of Congress, or of the State of
Florida, or of the United Nations? It does not
say, but only makes the generalized remark that
they are laws. It obviously does not mean that
these laws are constitutionally enacted or exist
constitutionally,

Congress, or lawyers in Congress, have
made this statement to make it appear that there
is a difference between the Code as it was, from
the titles that have been enacted into positive
law. There really is no significant difference
between prima facic evidence and legal
evidence. Prima facie evidence is legal

evidence, just as ‘‘circumstantial evidence is
legal evidence. "4 Even hearsay evidence when
relevant to an issue can be treated as ‘“‘legal
evidence.”!® The term legal evidence is just a
more general term for most types of evidence.

Legal evidence. A broad general term
meaning all admissible evidence, including
both oral and documeumry.“s

Whether Congress has enacted a title into
positive law is irrelevant, as it does not change
it into a law of the United States. One Federal
Court said that ‘“Congress’s failure to enact a
title' into positive law has only evidentiary
signiﬁcancc."” In other words, it does not
affect the nature of what it is legally. The Court
further said, ‘‘Like it or not, the Internal
Revenue Code is the law.” It can indeed be
called law, but what manner of law is it? Why
did the court not say that it is an act of
Congress? or a law under the Constitution?
Another court said regarding the Code that,
“Enactment into positive law only affects the
weight of evidence.”'® This is because the
Title has gone though extra proofreading and
checking to remove the errors and
inconsistencies. This measure does not change
the legal nature of the Title of the Code, such
as occurs with a bill when it is enacted into law.

The words “legal evidence' were used to
convince people that some change occurred
when in fact it is just a lot of double talk and
does not change the nature of what the U.S.
Code really is. It really makes no difference if
a Title has been enacted into positive law, for
its contents cannot be regarded as acts of
Congress because they have no evidence of
being such by way of enacting clauses. The
greatest evidence of true law is that which bears
an enacting clause. A Federal law requires an

13 61 Sutute at Large 633, 638; 1 U.S.C. § 204(a).

14 Hornick v, Bethlehem Mines Corp., 161 Al. 75, 77, 307 Pa. 264.

15 Oko v. Krzyzanowski, 27 A.2d 414, 419, 150 Pa. Sup. 205.

16 Black's Law Dictionary, 20d edition, p. 448.
17 Ryan v. Bilby, 164 F.2d 1325, 1328 (1985).
18 United States v. Zuger, 602 F.Supp 889, 891 (1984).
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enacting clause to make it a law coming from
the authorized source—Congress.

The object of an enacting clause is to show
that the act comes from a place pointed out
by the Constitution as the source of power. 19

The laws in the U.S. Code are unnamed;
they show no sign of authority; they carry with
them no evidence that Congress or any other
lawmaking power is responsible for them.
They lack the essential requisites to make them
a law authorized under article 1 of the
Constitution for the United States.

Look back at the cases cited which stated
that the criminal jurisdiction of the United
States exists only by acts of Congress pursuant
to the Constitution. If the question is put forth
to a Federal Court whether the Code cited in
an indictment is an act of Congress, they could
not rightfully say it is. If the court says it is,
it should be asked, where is the congressional
enacting clause for that law as re%uired by 61
Statutes at Large 633, 634, § 101?20 If no such
clause appears on the face of the law, it is not
an act of Congress. No criminal jurisdiction
exists without a bona fide act of Congress. The
argument in such a case is that the indictment
does not set forth a case arising under the
Constitution, as there is no act of Congress with
a duly required enacting clause. Thus there is
no subject matter jurisdiction pursuant to the
federal judicial power defined in Art. II, § 2.

Nowhere does it say in the Code, or in
pronouncements by Congress or the courts, that
the laws in the U.S. Code are acts of Congress.
In fact, the Code is always regarded as
something different from the Statutes at Large:

But no one denies that the official source to
find United States laws is the Statutes at
Large and the Code is only prima facie
evidence of such laws.

39

STATUTE. State laws are gencrally called
Session Laws (occasionally Acts); while
federal laws are called Public Laws such as
Public Law 89-110 which is the Voting Rights
Act of 1965 and which can be found in 79
Statutes at Large 437 (1965), the latter being
the official and preferred citation.

The Statutes at Large are recognized by
everyone to be the “‘official”’ publication of
Federal laws. Why is not the U.S. Code, even
when enacted into ‘‘positive law," ever called
the ‘‘official source of United States laws?”’
Could it be because the “laws’’ in the Code are
only the decrees of some committee?

Positive Law

The term “positive law"’ is also misleading.
Positive law is a general designation for a *“‘law
that is actually ordained or established, under
human sanctions, as distinguished from the law
of nature or natural law. " Any rule or law
established and written out by human agency is
positive law. In this sense the U.S. Code was
from the beginning a type of positive law,
being written and established by human
sanctions—i.e., the Committee of the House of
Representatives.

The U.S. Code is also declared to be a
codification of “‘all the general and permanent
laws of the United States.’” But the articles of
war, a treaty, or an executive order can also be
called “‘general and permanent laws of the
United States,” or “positive law.” They are
Iaws that exist under the United States, but they
are clearly of a different nature than acts of
Congress which a citizen can be indicted for
violating. We thus come again to the question
of authority. What is the authority for citizens
to follow the “laws™ in the U.S. Code? None
legally exists unless one acquiesces to such law.

19 Ferrill v. Keel, 151 S.W. 269, 272, 105 Ark. 380 (1912).

20 In § 102, Congress also established the *'resolving clause™ style that is to be used on all joint resolutions.

21 Royer’s, Inc. v. United States, 265 F.2d 615, 618 (1959).

22 Edward Bander, Dictionary of Selected Legal Terms and Maxims, 2nd edition, Oceana Publications, 1979, p. 78.
23 Bouvier's Law Dictionary, Banks-Baldwin Law Pub., Cleveland, 1948, p. 955.
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When Congress enacts sections of the Code
into positive law they do so by passing a law,
as they did with Title 18, stating to the effect:

That Title 18 of the United States Code,
entitled “Crimes and Criminal Procedure™,
is hereby revised, codified, and enacted into
positive law, and may be cited as 18 U.S.C.,
§__". as follows:**

The text of Title 18 then follows. The
measure does not really change anything since
this Title bad already been positive law just as it
had already been codified. The State
Legislatures often do the same thing with their
Revised Statutes. They pass a law saying that the
material in a certain collection of books is law.
But it is fundamental that nothing can become a
law just because the legislature says it is law.

[N]othing becomes a law simply and solely
because men who possess the legislative
power will that it shall be, unless they
express their determination to that effect, in
the mode pointed out by the instrument
which invests them with the power, and under
all _the forms which that instrument has
rendered essential. >’

The “forms™ of legislation include the title
and enacting clause, which are both essential
aspects of a law. This excerpt was quoted by
the Supreme Court of Arkansas, who also said:

All those rules and golemnities, whether
derived from the common law or prescribed
by the Constitution, which are of the

essentials of law making, must be observed

and complied with, and, without such
observance and compliance, the will of the
Legislature can have no validity as law.2

The U.S. code has none of the forms and
solemnities that are essential to make it law
which citizens in America are subject to, and
Congress cannot make it law by its say-so.

It might be argued that the U.S. Title in
question has an enacting clause and title as it
exists in the Statutes at Large, and this is

sufficient for the text of the entire Title of the
Code. In the past some courts did hold that the
titles on the specialized codes were sufficient
for the entire code. Title 18 thus could only be
called valid laws of the United States if its
contents are cited from the Statutes at Large.
But the government never cites Title 18 from
the Statutes at Large on indictments, it only
cites it as published in the U.S. Code, which
has absolutely no enacting clauses on its face.
It is always 18 U.S.C. § 1951, instead of the
62 Stat. Lg. 1084. The difference is critical.

The U.S. Code is not law of Congress, but
it has fooled everyone because the laws used in
it by the committee were based upon laws once
passed by Congress. If Congress passed some
laws which were then codified by the Russian
government, which code was later recognized
by Congress, no one would accept laws cited
from the Russian code as valid law of Congress.
A Russian law against forgery cannot be
charged against us just because an identical law
exists in our State. Now suppose, for instance,
I listed some laws for you to follow such as:

® You shall not steal.
e You shall not murder anyone.
¢ You shall not kidnap anyone.

s You shall not commit adultery.

Now let me ask you, is there any authority
behind these laws I have written and declared?
Nearly everyone would say there is because
they recognize that God issued similar laws,
and thus there is authority behind them. But
God did not issue these laws or enact them as
law, I did. I never said they are laws of God
but are my laws. They thus have no authority
as law because I am not a source of law to which
you are subject. There is no legal relationship
between you and myself, just as there is no
legal relationship between you and the ‘“‘Law
Revision Counsel” that drafted the U.S. Code.

24 62 Statutes At Large, 683, June 25, 1948.

25 Calne v. Robbins, 131 P.2d 516, 518 (Nev, 1942), citing Cooley's Constitutional Limitations, 6th Ed., p. 155.

26 Vinsant, Adm,x v. Knox, 27 Ark. 266, 277 (1871).
a»
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-6

Procedure, Jurisdiction & Arguments

Now that this material of law has been
presented, we next need to know how to
properly use it in court or against government
encroachment. Since this information can have
a devastating affect on the very foundation of
the current corrupt legal system, just arguing
that the laws used against a person are not valid
will not be very effectual. Even though there is
no argument that can be raised against this
material, judges will be motivated to set it aside
or rule against it because their love of money
is greater than their love of law and justice.

This material, however, can be used in
different ways which will force bureaucrats and
judges to accept it, or commit obvious acts of
usurpation and corruption. The material can
be used or presented by way of affidavit,
abatement, habeas corpus, memorandum and
motion to dismiss, or demurrer. In each case
the main issues are that of no valid law, fraud,
and lack of subject matter jurisdiction. It is
important to understand how this material
directly affects the jurisdiction of the court.

There have been, of course, many wrong
and erroneous arguments upon the subject of
jurisdiction. Most people readily see the results
of a corrupt and spiritually debauched society,
economy and government, and want nothing to
do with it, so they make up some jurisdictional
argument to “‘get out of the system.” While
the gencral concept secms right, the arguments
about jurisdiction have not been legally sound.
So we need to accurately understand the matter
of jurisdiction in the criminal system.

Criminal Jurisdietion

Jurisdiction, in terms of the authority of a
court, is of two main types, as Judge Cooley
states:

The proceedings in any court are void if it
wants jurisdiction of the case in which it has
assumed to act. Jurisdiction is, first, of the

subject-matter; and, second, of the Persons
whose rights are to be passed upon.

Both types of jurisdiction are required in
criminal matters.

To try a person for the commission of a
crime, the trial court must have jurisdiction
of both the subject matter and the person of
the defendant.?

Personal jurisdiction, or the authority to
judge a person, is primarily one of venue or
procedure. Generally, if one is standing in a
court, it has some degree of jurisdiction over that
person. Thus if one is named in a suit, but is
*“absent” from court by being “either in prison
or by escape, there is a want of jurisdiction over
the person, and the Court cannot proceed with
the trial.” 3 In some cases certain irregularities
in procedural matters, such as not having a
complaint or affidavit signed, or failure to
apprise the defendant of the nature and cause
of the accusation, can affect personal
jurisdiction. But such irregularities in obtaining
personal jurisdiction may be “‘waived."”
Thus, “jurisdiction of the person may be
conferred by consent and by pleading to the
merits of this case.” * Also, “any lack of
jurisdiction over the person is waived by his

1 Thomas M. Cooley, A Treatise on the Constisutional Limitations, Little, Brown, & Co., Boston, 1883, p. 493.

2 21 American Jurisprudence, *Criminal Law," § 338, p. 588.

3 State v. Brown, 64 S.W.2d 841, 849 (Tenn. 1933).
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appearance through counsel.”® It is also true
that any irregularities in procedural matters
which might inhibit personal jurisdiction can be
corrected and the case retried.

The jurisdictional arguments most patriots
have been raising in recent times deal with
personal jurisdiction, that is, they claim the
court has no jurisdiction to try them personally.
But one can not simply claim a lack of personal
jurisdiction without any legal grounds and then
expect the court to just dismiss the matter.

In summary, it is rare to have an issue
regarding personal jurisdiction that will
completely stop proceedings or end the action
against a person. One of the few exceptions is
if the person is a foreign ambassador or
dignitary with diplomatic immunity, in which
a treaty exists with his country.

Some have asserted that they are a
‘“non-resident’ or a ‘‘non-resident alien’ and
thus do not come under the jurisdiction of the
courts or laws of Congress or the State. But it
matters not where one lives or if he is a citizen
or alien, for all in the land are subject to the
laws of the nation. Aliens cannot come to this
country and violate laws with impunity and then
claim our courts are powerless to try and punish
them  for their acts. The courts do have
jurisdiction over aliens. If you go to Mexico
and break their laws and claim that you are a
nonresident alien or America citizen it isn’t
going to hold any water. If that is your only
defense you will end up in 8 Mexican prison.

Jurisdictional arguments, to be of any
merit, even in the present day de facto courts,
have to be based upon some concept of law that
would have had merit 150 years ago. All of
the popular jurisdictional arguments used today
fail this test. But by Divine Providence a flaw
has been placed within the current corrupt legal

system, one which causes it to exist and operate
without any actual jurisdiction to which citizens
are subject. This flaw relates to subject matter
jurisdiction, not personal jurisdiction. The
system that has grown up around us has a defect
which causes a lack of subject matter
jurisdiction in the courts, which means that no
criminal case can be lawfully tried.

But it is important that one know of this
defect so it can be asserted against officials or
in court, for if it is not, then it is as though the
defect doesn’t exist. The key then lies in
understanding subject matter jurisdiction.

Subject Matter Jurisdiction

Jurisdiction of the subject matter involves
the actual thing involved in the controversy. In
civil matters it is usvally some property or
money in dispute, or it might be the tort or
wrong one committed against another, or it
might be a contract, marriage, bankruptcy,
lien, or will that is in dispute. If the property
or thing in dispute never existed there would
be no subject matter jurisdiction.

In criminal proceedings the thing that forms
the subject matter is the crime or public offense
that is allegedly committed.

The subject-matter of a criminal offense is
the crime itself. Subject-matter in its-
broadest sense means the cause; the object;
the thing in dispme.6

Most cases in which there would be a want
of subject matter jurisdiction are self evident.
If a subject matter or crime is outside the
territorial jurisdiction of the court, then the
court would not have jurisdiction over the thing
or crime involved. Also, certain types of
courts are given the authority, either by
constitutional grant or statute, to hear certain
types of cases. A federal tax court has subject
matter jurisdiction over federal tax matters, not

4 Smith v. State, 148 S. 858, 860 (Ala. App. 1933).

5 State v. Smith, 70 A.2d 175, 177, 6 N.J. Super. 85 (1949).

6 Stilwell v. Markham, 10 P.2d 15, 16 (Kan. 1932).




over state tax matters or over bankruptcy cases.
A probate court has jurisdiction over a will, but
has no subject matter jurisdiction over the
crime of burglary. A Justice of the Peace who
is given authority to hear misdemeanor cases,
has no subject matter jurisdiction to hear any
felony cases.

It thus is said in a general sense that subject
matter jurisdiction refers to the power of the
court to hear and decide a case, or a particular
class of cases; this is because jurisdiction of a
court is derived from law (constitution or
statute), and cannot be conferred by consent.

The law creates courts and defines their
powers. Consent cannot authorize a judge
to do what the law has not given him the
power to do.

Because subject matter jurisdiction is a
matter of law and authority of the court to hear
a matter, the accused can not waive the lack of
it, or even give his consent to it if it does not
exist. Thus, the issuc of subject matter
jurisdiction can be raised at any time during the
case, even after a plea has been entered.

Jurisdiction of the subject matter is derived
from the law. It can neither be waived nor
conferred by consent of the accused.
Objection to the court over the subject matter
may be urged at any stage of the proceedings,
and the right to make such an objection is
never waived. However, jurisdiction of the
person of the defendant may be acquired by
consent of the accused or by waiver of
objections.®

[T]t is everywhere held that jurisdiction over
subject matter or cause of action cannot be
conferred upon a Court by consent or waiver,
but may be questioned at any stage of the
proceedings.’
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Even if onc fails to raise the issue of the
lack of subject matter jurisdiction at trial, he
can still raise the issue upon appeal.

It is elementary that the jurisdiction of the
court over the subject matter of the action is
the most critical aspect of the court’s
authority to act. Without it the court lacks
any power to proceed; therefore, a defense
based upon this lack cannot be waived and
may be asserted at any time. Accordingly,
the appellants may raise the issue of
jurisdiction over the matter for the first time
on appeal although they initially failed to
raise the issue before the trial court.!?

A reviewing court is required to considered-
the issue of subject matter jurisdiction even
where it was not raised below in order to
avoid an unwarranted exercise of judicial
authority.!!

There is nothing that one can do, or fail to
do, that would cause the issue of subject matter
jurisdiction to be lost. Even if a person pleads
guilty he can raise the issuc later on if the
subject matter jurisdiction never existed.

Subject matter jurisdiction cannot be

conferred by a guilty plea if it does not
otherwise exist.

The guilty plea must confess some punishable

offense to form the basis of a sentence. The

effect of a plea of guilty is a record admission

of whatever is well alleged in the indictment.

If the latter is insufficient the plea confesses

nothing. }? v

In this case 2 man was charged with a

‘“felony-theft charge’ to which he entered into
a plea bargain and pleaded guilty. But the facts
alleged in the indictment did not constitute the
offense charged. There thus was no subject
matter jurisdiction, and the conviction was
void.

7 Singleton v. Commonwealth, 208 $.W.2d 325, 327, 306 Ky. 454 (1948).
8 21 American Jurisprudence, 20d, *“Criminal Law,” § 339, p. 589.

9 Harris v. State, 82 A.2d 387, 389, 46 Del. 111 (1950).

10 Matter of Green, 313 S.E.2d 193, 195 (N.C.App. 1984).

11 Honomichl v. State, 333 N.W.2d 797, 799 (S.D. 1983).

12 People v. McCarry, 445 N.E.2d 298, 304, 94 111.2d 28 (1983), cases cited. .
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There are many cases where a person was
convicted and put into prison, then upon
discovery of a lack of subject matter jurisdiction,
submitted a habeas corpus based upon the
jurisdictional defect, and was released.

Subject matter jurisdiction involves more
than having the right offense for the right court.
Even if the court has jurisdiction over the type,
class or grade of crime committed, it will still
lack subject matter jurisdiction if the law which
the crime is based upon is invalid, void,
unconstitutional, or nonexistent.

Jurisdiction over the subject matter of action
is essential to power of court to act, and is
conferred only by constitution or by valid
statute,

The court must be authorized to hear a
crime, and have a valid law that creates a
crime. Thus the crux of subject matter
jurisdiction is always the crime or offense. If a
law'is invalid there is no crime; if there is no
crime there is no subject matter jurisdiction.

If a criminal statute is unconstitutional, the
court lacks subject-matter jurisdiction and
cannot proceed to try the case.!*

In a case where a man was convicted of
violating certain sections of some laws, he later
claimed .that the laws were unconstitutional
which deprived the county court of jurisdiction
to try him for those offenses. The Supreme
Court of Oregon held:

-If these sections are unconstitutional, the law

" is void and an offense created by them is not
a crime and a conviction under them cannot
‘be a legal cause of imprisonment, for no
court can acquire jurisdiction to try a person
for acts which are made criminal only by an
unconstitutional law.!s

In Wisconsin a case involved a charge for
violating a law which had actually been
repealed. There was a motion hearing on the
issue of whether the court had subject matter

jurisdiction, and the Supreme Court held:

Where the offense charged does not exist,
the trial court lacks jurisdiction.‘

In & case in Minnesota, a man was charged
with the offense of ‘‘Being an Habitual
Offender.” But the statute did not make this a
crime it only increased.the punishment for a
crime. The State Supreme Court said the man
could not be convicted of a crime because the
statute used did not state an offense, which
meant the “court was without subject matter
jurisdiction. nl?

An invalid, unconstitutional or non-existent
statute also affects the validity of the ‘‘charging
document,” that is, the complaint,’ indictment
or information. If these documents are void
or fatally defective, there is no subject matter
jurisdiction since they are the basis of the
court’s jurisdiction.

When a criminal defendant is indicted under
a not-yet-effective statute, the charging
document is void.!®

The indictment or complaint can be invalid
if it is not constructed in the particular mode or
form prescribed by constitution or statute (42
C.1.S., “Indictments and Informations,” § 1,
p- 833). But it also can be defective and void
when it charges a violation of a law, and
that law is void, unconstitutional or non-
existent. If the charging document is void, the
subject matter jurisdiction of a court does not
exist.

The want of 2 sufficient affidavit, complaint,
- or information goes to the jurisdiction of the

13 Brown v. State, 37 N.E.2d 73, T7 (Ind. 1941).

14 22 Corpus Juris Secundum, *Criminat Law,” § 157, p. 189; citing People v. Katrinak, 185 Cal.Rptr. 869, 136 Cal.App.3d

145 (1982).
15 Kelley v. Meyers, 263 P. 903, 905 (Ore. 1928).

16 State v. Christensen, 329 N.W.2d 382, 383, 110 Wis.2d 538 (1983).
17 State ex rel. Hansen v. Rigg, 104 N.W.2d 553, 258 Minn. 388 (1960).

18 State v. Dungan, 718 P.2d 1010, 1014, 149 Ariz. 357 (1985).
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court, * * * and renders all proceedings
prior to the filing of a proper instrument void
2b initio.'*

Jurisdiction then is brought to a court by
way of a complaint, information or indictment.

If these instruments fail to charge a crime, there

can be no subject matter jurisdiction.

The allegations in the indictment or
information determines the jurisdiction of the
court. 20

Where an information charges no crime, the
court lacks jurisdiction to try the accused,
and a motion to quash the information or
charge is always timely.21

Without a formal and sufficient indictment
or information, a court does not acquire
subject matter jurisdiction and thus an
accused may not be punished for a crime.??

One way in which a complaint or
indictment fails to charge a crime, is by its
failure to have the charge based upon a valid or
existing law. Complaints or indictments which
citc invalid laws, or incomplete laws, or
nonexistent laws are regarded as being invalid
on their face. Thus they are said to be “fatally
defective’ or ‘‘fatally bad.” Usually when
such matters occur the accused would have the
complaint or indictment set aside either by a
“motion to quash,” or a “demurrer.”  But
with today's system, if they are not based on
the jurisdictional question, such a motion can
be easily denied.

The crux then of this whole issue of
jurisdiction revolves around law, that is, the
law claimed to be violated. If one is subject to
a law, they are then under the jurisdiction of
some authority. If a king passes a law then
those who are subject to the law are under his
jurisdiction, and they can be judged for the
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violation of the law by the king or one of his
ministers. When a person is outside the king’s
jurisdiction, there is no law he is subject to.
But the reverse of this is also true, that being,
if there is no law of the king, then there is no
jurisdiction or authority to judge the person,
even if he is the king’s subject.

If a crime is alleged but there is no law to
form the basis of that crime, there is no
jurisdiction to try and sentence one even though
they are subject to the legislative body and the
court. There has to be a law, a valid law, for
subject matter jurisdiction to exist.

The current corrupt legal system has in
effect sown its own seeds of destruction by
arbitrarily forming codes and revised statutes.
All complaints or indictments today cite laws
from these codes or revised statute books which
contain no enacting clauses. Laws which. lack
an enacting clause are not laws of the legislative
body to which we are constitutionally subject.
Thus if a complaint or information charges one
with a violation of a law which has no enacting
clause, then no valid laws is cited. If it cites
no valid law then the complaint charges no
crime, and the court has no subject-matter
jurisdiction to try the accused.

No complaint or indictment can allege that
a criminal act has been committed when there
is no law which makes the act a crime. When
common law crimes were prosecuted in state
courts, there were many cases that arose where
the accused claimed the act was not a crime at
common law. Thus when issued a complaint
or indictment, the accused would, before trial,
demurrer to the complaint or file a motion to
quash the complaint based on the fact that the
complaint failed to cite anything that was a
crime. It therefore might be held that the act’

19 22 Corpus Juris Secundum, “‘Criminal Law,” § 324, p. 390.

20 Ex parte Waldock, 286 Pac. 765, 766 (Okla. 1930).

21 People v. Hardiman, 347 N.W.2d 460, 462, 132 Mich.App. 382 (1984); 22 Corpus Juris Secundum, “Criminal Law,"”
§ 157, p. 188; citing, People v. McCarty, 445 N.E.2d 298, 94 1i1.2d 28. ,

22 Honomichl v. State, 333 N.W.2d 797, 798 (S.D. 1983).
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was not a crime at common law, and since there
was no law, the court had no jurisdiction over
the subject matter.

The legal system today does not recognize
common law crimes, and thus the only thing
that is a crime is made so by statute. If there
is no statute or law for the crime alleged, there
can be no crime, and if there is no crime, there
is no subject matter jurisdiction. If a law does
not exist, or is not constitutional, the complaint
is void and it cannot give subject-matter
jurisdiction to the court.

Error Versus Usurpation

To better understand why this must be an
issue of subject matter jurisdiction, we need to
understand the powers and limitations placed
upon a court by fundamental law.

-The jurisdiction of a court is in essence its
authority - to hear and decide a matter. But a
court or a judge is in actuality a human agency,
and -as ‘'such is liable to make a mistake or
“error’’ on some issuc he decides. All of
history is replete with examples of such error
oceurring. . It is universally recognized that a
court, which has proper jurisdiction, has the
right to be wrong in its judgment.

_.The jurisdiction and authority to enter a

. judgment includes the power to decide a case
~'wrongly.2*

" Jurisdiction, it is agreed, includes the power
to determine either rightfully or wrongfully.

..It can make no difference how erroneous the
decision may be.2*

Jurisdiction to decide is jurisdiction to make
a wrong as well as a right decision.?’

It matters not how unconstitutional a law is,
it matters not how much your rights are

violated, it matters not how arbitrary
government has been in violating due process
of law, a court can rule against you and it is
only regarded as ‘‘error”’ or a wrong decision.
The judge can give the most incorrect,
erroncous or illogical decision and it is binding

‘until it is reversed by a higher court.

The power of a court to decide includes the
power to decide wrongly. An erroneous
decision is as binding as one that is correct
until it is set aside or corrected in a2 manner
provided by law.2¢

It may be hard for many to accept this
concept, especially in light of the corrupt courts
that exist today. But it would not be a problem
if judges and other leaders were godly men as
prescribed by the Bible:

Moreover you shall select from all the people
able men, such as fear God, men of truth,
hating covetousness; and place such over
them to be rulers (Exod. 18:21).

There was a time in this country that when a
man was elected to office he had to take an oath
that he believed in God and believed in a future
state of rewards and punishments. But the
spiritual condition of the nation has taken on an
evil disposition, which has a definite affect on
the nature of the legal system. The result has
been courts which defy the law of God, uphold
unconstitutional laws, support abortion, allow
property to be taken without due process, and
make other “wrong” decisions.

The key then is not to find the right law or
argument to present in court, but to somehow
remove the jurisdiction of the court so that the
right to decide wrongly does not exist. This
can be done by showing that there are no valid
laws charged against you because they do not
have enacting clauses or titles. Without valid
laws there is no subject matter jurisdiction and
any decision rendered is void. There can be no

23 Provance v. Shawnee Mission Unified School, 683 P.2d 902, 235 Kan. 927 (1984).
24 Garcia v. Dial, 596 S.W.2d 524, 528 (Tex.Cr.App. 1980); Olson v. Cass County, 253 N.W.2d 179, 183 (N.D. 1977).
25 Pope v. United States, 323 U.S. 1, 65 Sup. Ct. Rep. 16, 23 (1944), cases cited.

26 Mayhue v. Mayhue, 706 P.24 890, 893, note 7 (Okla. 1985).
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valid judgment, either right or wrong, without
this type of jurisdiction.
{N]o authority need to be cited for the
proposition that, when a& court lacks
jurisdiction, any judgment rendered by it is
void and unenforceable, * * * and without
any force or effect whatever.?’

Where judicial tribunals have no Junsdlctlon
of subject matter, the proceedings are void. 28

Where subject matter jurisdiction does not
exist, any bad, wrong or corrupt decision is
void, but if the jurisdiction exists, a wrong or
erroneous decision is only voidable by appeal.

The test of jurisdiction is the right to decide,
not right decision. Judgments of courts,
which at the time the judgments were
rendered had no jurisdiction, * * * are
absolutely void, and may be attacked and
defeated collaterally. On the other hand,
judgments of courts empowered to hear and
determine issues related to the subject matters
and persons, although such judgments may
be illegal and wrong, are simply votdablc
and are not open to collateral attack.?

The only remedy to correct an error or
illegal decision is by appeal. But the judges of
the appeals court also have the right to make
error or be wrong, and can thus support the
illegal decision of the trial court. But if the trial
court decision was void for lack of jurisdiction,
it cannot be made valid by an appeal decision.

Even though a void judgment is affirmed on
appeal, it is not thereby rendered valid.>

When jurisdiction is lacking, the court can
do nothing except dismiss the cause of action.
Any other court proceeding is usurpation.

Lack of jurisdiction and the improper exercise
of jurisdiction are vitally different concepts.
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* * * Where the court is without jurisdiction
it has no authority to render any judgment
other than one of dismissal.’

A judge or court may be in a legal sense
immune from any claims that it is guilty of
corruption because of its improper exercise of
jurisdiction. However, it has no such
protection where it lacks jurisdiction and the
issue has been raised and asserted before
judgment. Thus when the lack of jurisdiction
has been shown, a judgment rendered is not
only void, but is also usurpation!

Jurisdiction is a fundamenta] prerequisite to
a valid prosecution and conviction, and a
usurpation thereof is a nullny 3

If [excessive exercise of suthority] has
reference to want of power over the subject
matter, the result is void when challenged
directly or coliaterally. If it has reference
merely to the judicial method of the exercise
of power, the result is binding upon the
parties to the litigation till reversed * * *
The former is usurpation; the latter error in
Judgment

The line which separates error in Judgment
from the usug_gauo n of power is very
definite.

Since the laws in use today are invalid on
their face, it deprives the court of subject
matter jurisdiction. For the court to proceed
with trial and make a judgment or sentence after
such a jurisdictional challenge has been made,
it is simply an act of usurpation and treason.
The importance of this material is that it
forces the courts to either completely retract
from enforcing corrupt and ungodly laws, or it
forces them to establish the grounds for

27 Hooker v. Boles, 346 Fed.2d 285, 286 (1965); Honmomichl v. State, 333 N.W.2d 797, 799 (S.D. 1983).

28 21 Corpus Juris Secundum, “Couns,” § 18, p. 25; People v. Mckinnon, 362 N.W.2d 809, 812 (Mich.App. 1983).
29 United Siates v. U.S. Fidelity & Guaranty Co., 24 F.Supp. 961, 966 (1938); 47 Am Jur 2d, “Judgments,”’ § 916.
30 Ralph v. Police Cours of City of El Cerrito, 190 P.2d 632, 634, 84 Ca.App.2d 257 (1948).

31 Garcia v. Dial, 596 S.W.24 524, 528 (Tex.Cr.App. 1980).
32 22 Corpus Juris Secundum, “Criminal Law," § 150, p. 183.

33 Harrigan v. Gilchrist, 99 N.W. 909, 934, 121 Wis. 127 (1904).
34 Voorhees v. The Bank of the United States, 35 U.S. 449, 474-75 (1836).
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revolution—usurpation and tyranny! There is
no right to commit tyranny or usurpation, and
such acts can be disobeyed or resisted. A
maxim of law states:

A judge who exceeds his office or jurisdiction
is not to be obeyed.

He who exercises judicial authority beyond
his proper limits can not be obeyed with
safety or impunity.

A judge cannot claim immunity to acts of
usurpation, for the law does not recognize such
acts. Thus one cannot be punished for not
obeying a judgment rendered by usurpation or
want of jurisdiction:

The rule is fundamental that, where the court
has no jurisdiction over the subject matter of
the action, all proceedings in such action are
void. The rule is likewise well settled that
refusal to obeg'sa void order or judgment is
not contempt.

- It should be stated in all fairness that an act
cannot really be classified as usurpation unless
the problem is revealed and the judge warned
of the situation. The American colonists knew
that it was proper to first warn King George of
his acts of usurpation and tyranny before they
could take action against him. Up to now
judges have escaped being held accountable for
committing usurpation or tyranny for using in-
valid law against citizens. If this is not pointed
out and objected to, it is assumed the accused
has acquiesced to the invalidity of the law.
There must be notice and warning of the matter.

" "It is often held that a void judgment, or an
act committed without jurisdiction, can be
attacked coliaterally, which means it can be
attacked differently from what the law usually
prescribes, as one text writer explains:

There are only two ways to attack a judicial
proceeding, direct and collateral. Any
proceeding provided by law for the purpose
of avoiding or correcting a judgment, is a

direct attack which will be successful upon
showing the error; while an attempt to do
the same thing in any other proceeding is a
collateral attack, which will be successful
only upon showing a want of powcr.”

The American colonists at first attacked the
usurpation and tyranny of King George directly
with petitions and redresses. Later on they
attacked it in a collateral sense by force of arms
and by proclaiming their independence from
that government. However, no act or judgment
can be attacked until it is understood how and
why it is without power or authority. This
material on authority of law can give the people
of this land the right to collaterally attack the
legal system and government.

~ If one is asked to plead to the charges, it
should be said that you can’t plead at this time
because you believe that the subject matter for
this case is lacking, and you choose first to
submit a motion to dismiss on those grounds.
The government may try to say that, “‘the laws
in question were lawfully passed by the
Legislature pursuant to the Constitution.”’
Technically this can be said since laws like the
ones in the Revised Statutes (or U.S. Code)
were passed by the Legislature, but this is not
the issue. The issue is not whether the laws
charged against you or laws like them were
passed by the Legislature (or Congress), but
rather that they don’t exist in their current state
as valid laws. That is, they fail to follow the
valid form and style of a law due to the manner
in which they are published or promulgated. If
the court says that the authority for the law is
the legislature, the reply should be, where is
the legislative enacting authority for the law?

- The following is an example of a memoran-
dum and motion to dismiss due to lack of

* subject matter jurisdiction. With this argument

you are not asking for the charges to be
dismissed, since legally there are no charges,
but rather that the cause of action be dismissed.

35 See, Maxims of Law, edited by C. Weisman, 63z, 66m.
36 Wolski v. Lippincots, 25 N.W.2d 754, 755 (Neb, 1947).

37 John M. Vanfleet, The Law of Collateral Attack on Judicial Proceedings, Callaghan & Co., Chicago, 1892, p. 5.
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN 4TH JUDICIAL DISTRICT
)
State of Minnesota, ) MEMORANDUM AND
Plaintiff, ) MOTION TO DISMISS
) FOR LACK OF
vs. ) SUBJECT MATTER
) JURISDICTION
)
John R. Smith, ) Court Case Nos. KX-95-2125
Accused. ) KO-95-2277
)

COMES NOW THE ACCUSED denying and challenging the jurisdiction of the
above-named court over the subject matter in the above-entitled cause, for the reasons
explained in the following memorandum:

MEMORANDUM OF LAW

I. The Nature of Subject Matter Jurisdiction.

The jurisdiction of a court over the subject matter has been said to be essential,
necessary, indispensable and an elementary prerequisite to the exercise of judicial
power. 21 C.J.S., “Courts,” § 18, P- 25. A court cannot proceed with a trial or make a
judgment without such jurisdiction existing.

It is elementary that the jurisdiction of the court over the subject matter of the action is
the most critical aspect of the court’s authority to act. Without it the court lacks any
power to proceed; therefore, a defense based upon this lack cannot be waived and may
be asserted at any time. Marter of Green, 313 S.E.2d 193 (N.C.App. 1984).

Subject matter jurisdiction cannot be conferred by waiver or consent, and may be
raised at any time. Rodrigues v. State, 441 So.2d 1129 (Fla.App. 1983). The subject
matter jurisdiction of a criminal case is related to the cause of action in general, and
more specifically to the alleged crime or offense which creates the action.

Page 1 of 17
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The subject-matter of a criminal offense is the crime itself. Subject-matter in its broadest
sense means the cause; the object; the thing in dispute. Stillwell v. Markham, 10 P.2d
15, 16 135 Kan. 206 (1932).

An indictment or complaint in a criminal case is the main means by which a court
obtains subject matter jurisdiction, and is “the jurisdictional instrument upon which
the accused stands trial.” State v. Chatmon, 671 P.2d 531, 538 (Kan. 1983). The complaint
is the foundation of the jurisdiction of the magistrate or court. Thus if these charging
instruments are invalid, there is a lack of subject matter jurisdiction.

Without a formal and sufficient indictment or information, a court does not acquire subject
matter jurisdiction and thus an accused may not be punished for a crime. Honomichl v.
State, 333 N.W.2d 797, 798 (S.D. 1983).

A formal accusation is essential for every trial of a crime. Without it the court acquires
no jurisdiction to proceed, even with the consent of the parties, and where the indictment
or information is invalid the court is without jurisdiction.  Ex parte Carlson, 186 N.W.
722, 725, 176 Wis. 538 (1922).

Without a valid complaint any judgment or sentence rendered is “void ab initio”
Ralph v. Police Court of El Cerrito, 190 P.2d 632, 634, 84 Cal. App.2d 257 (1948).
Jurisdiction to try and punish for a crime cannot be acquired by the mere assertion of it,

or invoked otherwise than in the mode prescribed by law, and if it is not so acquired or
invoked any judgment is a nuility. 22 C.J.S., “Criminal Law,” § 167, p. 202.

The charging instrument must not only be in the particular mode or form prescribed
by the constitution and statute to be valid, but it also must contain reference to valid
laws. Without a valid law, the charging instrument is insufficient and no subject matter
jurisdiction exists for the matter to be tried.

» Where an information charges no crime, the court lacks jurisdiction to try the accused.
People v. Hardiman, 347 N.W.2d 460, 462, 132 Mich.App. 382 (1984).

[Wlhether or not the complaint charges an offense is a jurisdictional matter. Ex parte
Carlson, 186 N.W. 722, 725, 176 Wis. 538 (1922).

77 Aninvalid law charged against one in a criminal matter also negates subject matter
jurisdiction by the sheer fact that it fails to create a cause of action. “Subject matter
is the thing in controversy.” Holmes v. Mason, 115 N.W. 770, 80 Neb. 454, citing Black’s
Law Dictionary. Without a valid law, there is no issue or controversy for a court to
decide upon. Thus, where a law does not exist or does not constitutionally exist, or
where the law is invalid, void or unconstitutional, there is no subject matter jurisdiction
to try one for an offense alleged under such a law.

Y If a criminal statute is unconstitutional, the court lacks subject-matter jurisdiction and
cannot proceed to try the case. 22 C.J.S. “Criminal Law,” § 157, p. 189; citing People
- v. Katrinak, 185 Cal.Rptr. 869, 136 Cal.App.3d 145 (1982).

Where the offense charged does not exist, the trial court lacks jurisdiction. State v.
Christensen, 329 N.W.2d 382, 383, 110 Wis.2d 538 (1983).
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Not all statutes create a criminal offense. Thus where a man was charged with “a
statute which does not create a criminal offense,” such person was never legally charged
with any crime or lawfully convicted because the trial court did not have “jurisdiction
of the subject matter,” State ex rel. Hansen v. Rigg, 258 Minn. 388, 104 N.W.2d 553
(1960). There must be a valid law in order for subject matter to exist.

In a case where a man was convicted of violating certain sections of some laws, he
later claimed that the laws were unconstitutional which deprived the county court of-
jurisdiction to try him for those offenses. The Supreme Court of Oregon held:

If these sections are unconstitutional, the law is void and an offense created by them is
not a crime and a conviction under them cannot be a legal cause of imprisonment, for
no court can acquire jurisdiction to try a person for acts which are made criminal only
by an unconstitutional law. Kelly v. Meyers, 263 Pac. 903, 905 (Ore. 1928).

| Without a valid law there can be no crime charged under that law, and where there
is no crime or offense there is no controversy or cause of action, and without a cause
of action there can be no subject matter jurisdiction to try a person accused of violating
said law. The court then has no power or right to hear and decide a particular case
involving such invalid or nonexistent laws.

These authorities and others make it clear that if there are no valid laws charged
against a person, there is nothing that can be deemed a crime, and without a crime
there is no subject matter jurisdiction. Further, invalid or unlawful laws make the
complaint fatally defective and insufficient, and without a valid complaint there is a
lack of subject mater jurisdiction.

The Accused asserts that -the laws charged against him are not valid, or do not
constitutionally exist as they do not conform to certain constitutional prerequisites, and
thus are no laws at all, which prevents subject matter jurisdiction to the above-named
court.

The complaints in question allege that the Accused has committed several crimes
by the violation of certain laws which are listed in said complaints, to wit:

Intent to escape tax — M.S. §168.35

No Plates Affixed to Vehicle - M.S. §169.79

No insurance - M.S. §169.797, Subd. 2

No Minnesota Registration - M.S. §168.36
Driving after revocation — M.S. §171.24, Subd. 2

\ I have been informed that these laws or statutes used in the complaints against
myself are located in and derived from a collection of books entitled “Minnesota
Statutes.” Upon looking up these laws in this publication, I realized that they do not
adhere to several constitutional provisions of the Minnesota Constitution.

Page 3 of 17
674  oxhibit o9




o

52

By Article 4 of the Constitution of Minnesota (1857), all lawmaking authority for
the State is vested in the Legislature of Minnesota. This Article also prescribes certain
forms, modes and procedures that must be followed in order for a valid law to exist
under the Constitution. It is fundamental that notbing can be a law that is not enacted
by the Legislature prescribed in the Constitution, and which fails to conform to
constitutional forms, prerequisites or prohibitions. ~These are the grounds for
challenging the subject matter jurisdiction of this court, since the validity of a law on
a complaint or indictment goes to the jurisdiction of a court. The following explains
in authoritative detail why the laws cited in the complaints against the Accused are not
constitutionally valid laws.

41. By Constitutional Mandate, all Laws Must Have an Enacting Clause.

One of the forms that all laws are required to follow by the Constitution of Minnesota
(1857), is that they contain an enacting style or clause. This provisiod is stated as
follows:

Article IV, Sec. 13. The style of all laws of this State shall be: “Be it enacted by the
Legislature of the State of Minnesota.” '

. None of the laws cited in the complaints against the Accused, as found in the
“Minnesota Statutes,” 1994, contain any enacting clauses.

 The constitutional provision which prescribes an enacting clause for all laws is not
directory, but is mandatory. This provision is to be strictly adhered to as asserted by
the Supreme Court of Minnesota:

Upon both principle and authority, we hold that article 4, § 13, of our constitution, which
provides that “the style of all laws of this state shall be, ‘Be it enacted by the legislature
of the state of Minnesota,’” is mandatory, and that a statute without any enacting clause
is void. Sjoberg v. Security Savings & Loan Assn, 73 Minn. 203, 212 (1898).

[Add other material here relating to the mandatory nature of enacting clauses]

III. What is the Purpose of the Constitutional Provision for an Enacting Clause?

To determine the validity of using laws without an exacting clause against citizens,
we need to determine the purpose and function of an enacting clause; and also to see
what problems or evils were intended to be avoided by including such a provision in
our State Constitution. One object of the constitutional mandate for an enacting
clause is to show that the law is one enacted by the legislative body which has been
given the lawmaking authority under the Constitution.

The purpose of thus prescribing an enacting clause—“the style of the acts”—is to establish

it; to give it permanence, uniformity, and certainty; fo ide i ¢ ac
| assembly; to afford evidence of its legislative statutory pature; and to

secure uniformity of identification, and thus prevent inadvertence, possibly mistake and
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fraud. State v. Parterson, 4 S.E. 350, 352, 98 N.C. 660 (1887); 82 C.1.S. “Statutes,”
§ 65, p. 104; Joiner v. State, 155 S.E.2d 8, 10, 223 Ga. 367 (1967).

What is the object of the style of a bill or enacting clause anyway? To show the authority
by which the bill is enacted into law; to show that the act comes from a place pointed
out by the Constitution as the source of legislation. Ferrill v. Keel, 151 S.W. 269, 272,
105 Ark. 380 (1912).

To fulfill the purpose of identifying the lawmaking authority of a law, it has been
repeatedly declared by the courts of this land that an enacting clause is to appear
on the face of every law which the people are expected to follow and obey.

The almost unbroken custom of centuries has been to preface laws with a statement in
some form declaring the enacting authority. The purpose of an enacting clause of a statute

is to identify it as an act of legislation by expressing on jts face the authority behind the

act. 73 Am. Jur.2d, “Statutes,” § 93, p. 319, 320; Preckel v. Byrne, 243 N.W. 823,
826, 62 N.D. 356 (1932).

For an enacting clause to appear on the face of a law, it must be recorded or
published with the law so that the public can readily identify the authority for that
particular law which they are expected to follow. The “statutes” used in the complaints
against the Accused have no enacting clauses. They thus cannot be identified as acts
of legislation of the State of Minnesota pursuant to its lawmaking authority under
Article IV of the Constitution of Minnesota (1857), since a law is mainly identified as
a true and Constitutional law by way of its enacting clause. The Supreme Court of
Georgia asserted that a statute must have an enacting clause, even though their State
Constitution had no provision for the measure. The Court stated that an enacting
clause establishes a law or statute as being a true and authentic law of the State:

The enacting clause is that portion of a statute which gives it jurisdictional identity and
constitutional authenticity. Joiner v. State, 155 S.E.2d 8, 10 (Ga. 1967).

The failure of a law to display on its face an enacting clause deprives it of essential
legality, and renders a statute which omits such clause as “a nullity and of no force of
law.” Joiner v. State, supra. The statutes cited in the complaints have no jurisdictional
identity and are not authentic laws under the Constitution of Minnesota.

The Court of Appeals of Kentucky held that the constitutional provision requiring
an enacting clause is a basic concept which has a direct affect upon the validity of a
law. The Court, in dealing with a law that had contained no enacting clause, stated:

The alleged act or law in question is upnamed; it shows no_sign of authority; it carries
with it po evidence that the General Assembly or any other lawmaking power is responsible
or answerable for it. * * * By an enacting clause, the makers of the Constitution intended
that the General Assembly should make its impress or seal, as it were, upon each enactment
for the sake of identity, and to assume and show responsibility. * * * While the
Constitution makes this a necessity, it did not originate it. The custom is in use practically
everywhere, and is as old as parliamentary government, as old as king's decrees, and
even they borrowed it. The decrees of Cyrus, King of Persia, which Holy Writ records,
were not the first to be prefaced with a statement of authority. The law was delivered
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to Moses in the name of the Great I Am, and the prologue to the Great Commandments
is no less majestic and impelling. But, whether these edicts and commands be promulgated
by the Supreme Ruler or by petty kings, or by the sovereign people themselves, they have

always begun with some such form as a evidence of power and authority. Commonwealth
v. lllinois Cent. R. Co., 170 S.W. 171, 172, 175, 160 Ky. 745 (1914).

The “laws” used against the Accused are unnamed. They show no sign of authority
on their face as recorded in the “Minnesota Statutes.” They carry with them no
evidence that the Legislature of Minnesota, pursuant to Article IV of the Constitution
of Minnesota (1857), is responsible for these laws. Without an enacting clause the
laws referenced to in the complaints have no official evidence that they are from an
authority which I am subject to or required to obey.

When the question of the “objects intended to be secured by the enacting clause
provision” was before the Supreme Court of Minnesota, the Court held that such a
clause was necessary to show the people who are to obey the law, the-authority for
their obedience. It was revealed that historically this was a2 main use for an enacting
clause, and thus its use is a fundamental concept of law. The Court stated:

All written laws, in all times and in all countries, whether in the form of decrees issued
by absolute monarchs, or statutes enacted by king and council, or by a representative
body, have, as a rule, upon_their face the authori which they were
promulgated or enacted. The almost unbroken custom of centuries has been to preface
laws with a statement in some form declaring the enacting authority. If such an enacting
clause is a mere matter of form, a relic of antiquity, serving no useful purpose, why
should the constitutions of s0 many of our states require that all laws must have an
enacting clause, and prescribe its form. If an enacting clause is useful and important, if

it is dcsmble that laws MW&M&ME&MMMM&L

then it is not beneath thc dlgmty of the fnmers of a constmmon
or unaworthy of such an instrument, to prescribe a uniform style for such enacting clause.

The words of the constitution, that the style of all laws of this state shall be, “Be it
enacted by the legislature of the state of Minnesota,” imply that gll laws must be so
expressed or declared, to the end that they may ¢ MMLM_LMM

which they were enacted; and, if they do not so declare, they agc pot laws of this state
Sjoberg v. Security Savings & Loan Assn, 73 Minn. 203, 212-214 (1898)

This case was initiated when it was discovered that the law relating to “building,
loan and savings associations,” had no enacting clause as it was printing in the statute
book, “Laws 1897, c. 250.” The Court made it clear that a law existing in that manner
is “void” Sjoberg, supra, p. 214.

The purported laws in the complaints, which the Accused is said to have violated,
are referenced to various laws found printed in the “Minnesota Statutes” book. I have
looked up the laws charged against me in this book and found no enacting clause for
any of these laws. A citizen is not expected or required to search through other records
or books for the enacting authority. If such enacting authority is not “on the face” of
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the laws which are referenced in a complaint, then ‘they are not laws of this state;”

and thus are not laws to which I am subject. Since they are not laws of this State, the
above-named Court has no subject matter jurisdiction, as there can be no crime which
can exist from failing to follow laws which do not constitutionally exist.

In speaking on the necessity and purpose that each law be prefaced with an enacting
clause, the Supreme Court of Tennessee quoted the first portion of theSjoberg case
cited above, and then stated:

The purpose of provisions of this character is that all statutes may bear upon their faces

a_declaration of sovereign authority by which they are enacted and declared to be the

law, and to promote and preserve uniformity in legislation. Such clauses also import a
command of obedience and clothe the statute with a certain dignity, believed in all times
to command respect and aid in the enforcement of laws. Stare v. Burrow, 104 S.W. 526,
529, 119 Tenn. 376 (1907).

The use of an enacting clause does not merely serve as a “flag” under which bills
run the course through the legislative machinery. Vaughn & Ragsdale Co. v. State Bd.
of Eq., 96 P.2d 420, 424 (Mont. 1939). The enacting clause of a law goes to its substance,
and is not merely procedural. Morgan v. Murray, 328 P.2d 644, 654 (Mont. 1958).

Any purported statute which has no enacting clauseon its face, is not legally binding
and obligatory upon the people, as it is not constitutionally a law at all. The Supreme
Court of Michigan, in citing numerous authorities, said that an enacting clause was a
requisite to a valid law since the enacting provision was mandatory:

It is necessary that every law should show on jts face the authority by which it is adopted

and promulgated, and that it should clearly appear that it is intended by the legislative

power that enacts it that it should take effect as a law. People v. Dettenthaler, 771 N.W.
450, 451, 118 Mich. 595 (1898); citing Swann v. Buck, 40 Miss. 270.

The laws in the “Minnesota Statutes” do not show on their face the authority by
which they are adopted and promulgated. There is nothing on their face which declares
they should be law, or that they are of the proper legislative authority in this State.

These and other authorities then all hold that the enacting clause of a law is to be
“on its face.” It must appear directly above the content or body of the law. To be on
the face of the law does not and cannot mean that the enacting clause can be buried
away in some other volume or some other book or records.

Face. The surface of anything, especially the front, upper, or outer part ot surface. That
which particularly offers itself to the view of a spectator. That which is shown by the
language employed, without any explanation, modification, or addition from extrinsic facts

or evidence. Black’s Law Dictionary, Sth ed., p. 530.

The enacting clause must be intrinsic to the law, and not “extrinsic” to it, that is,
it cannot be hidden away in other records or books. Thus the enacting clause is
regarded as part of the law, and has to appear directly with the law, on its face, so that
one charged with said law knows the authority by which it exists.
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IV. Laws Must be Published and Recorded with Enacting Clauses.

Since it has been repeatedly held that an enacting clause must appear “on the face”
of a law, such a requirement affects the printing and publishing of laws. The fact that
the constitution requires “all laws” to have an enacting clause makes it a requirement
on not just bills within the legislature, but on published laws as well.”If the constitution
said “all bills” shall have an enacting clause, it probably could be said that their use in
publications would not be required. But the historical usage and application of an
enacting clause has been for them to be printed and published along with the body of
the law, thus appearing “on the face” of the law.

It is obvious, then, that the enacting clause must be readily visible on the face of a
statute in the common mode in which it is published so that citizens don’t have to search
through the legislative journals or other records and books to see the kind of clause
used, or if any exists at all. Thus a law in a statute book without an enacting clause is
not a valid publication of law. In regards to the validity of a law that was found in their
statute books with a defective enacting clause, the Supreme Court of Nevada held:

. Our constitution expressly provided that the enacting clause of every law shall be, “The
people of the state of Nevada, represented in senate and assembly, do enact as follows.”
"“This language is susccpﬁble of but one interpretation. There is no doubtful meaning as
to the intention. It is, in our judgment, an imperative mandate of the people, in their

sovereign capacity, to the legislature, requiring that all laws, to be binding upon n_them,
shall, upon their face, express the authority by which they were enacted; and, since this

act comes to us without such authority appearing upon its face, it is not g law.” State of
Nevada v. Rogers, 10 Nev. 120, 261 (1875); approved in Caine v. Robbins, 131 P.2d
516, 518, 61 Nev. 416 (1942); Kefauver v. Spurling, 290 S.W. 14, 15 (Tenn. 1926).
The manner in which the law came to the court was by the way it was found in the
statute book, cited by the Court as “Stat. 1875, 66,” and that is how they judge the
validity of the law. Since they saw that the act, as it was printed in the statute book,
had an insufficient enacting clause on its face, it was deemed to be “not a law.” It is
only by inspecting the publicly printed statute book that the people can determine the
source, authority and constitutional authenticity of the law they are expected to follow.

[Add other material here relating to the publication of statutes]

It should be noted that laws in the above cases were held to be void for having no
enacting clauses despite the fact that they were published in an official statute book of
the State, and were next to other laws which had the proper enacting clauses.

The preceding examples and declarations on the use and purpose of enacting clauses
shows beyond doubt that nothing can be called or regarded as a law of this State which
is published without an enacting clause on its face. Nothing can exist as a State law
except in the manner prescribed by the State Constitution. One of those provisions is
that “all laws” must bear on their face a specific enacting style—“Be it enacted by the
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Legislature of the State of Minnesota.” (Minn. Const., Art. IV, Sec. 13). All laws must
be published with this clause in order to be valid laws, and since the “statutes” in the
“Minnesota Statutes” are not so published, they are not valid laws of this State.

V. The Laws Referenced to in the Complaints Contain no Titles.

The laws listed in the complaints in question, as cited from the “Minnesota Statutes,”
contain no titles. All laws are to have titles indicating the subject matter of the law,
as required by the Constitution of Minnesota:

Article IV, Sec. 27. No law shall embrace more than one subject, which shall be expressed

in its title,

By this provision a title is required to be on all laws. The title is another one of
the forms of a law required by the Constitution. This type of constitutional provision
“makes the title an essential part of every law,” thus the title “is as much a part of the
act as the body itself.” Leininger v. Alger, 26 N.W.2d 348, 351, 316 Mich. 644 (1947).

The title to a legislative act is a part thereof, and must clearly express the subject of
legislation. State v. Burlington & M. R.R. Co., 60 Neb. 741, 84 N.W. 254 (1900).

Nearly all legal authorities have held that the title is part of the act, especially when
a constitutional provision for a title exists. 37 A.L.R. Annotated, pp. 948, 949. What
then can be said of a law in which an essential part of it is missing, except that it is not
a law under the State Constitution.

J This provision of the State Constitution, providing that every law is to have a title
cxpressing one subject, is mandatory and is to be followed in all laws, as stated by the
Supreme Court of Minnesota:

We pointed out that our constitutional debates indicated that the constitutional requirements
relating to enactment of statutes were intended to be remedial and mandatory,—remedial,
as guarding against recognized evils arising from loose and dangerous methods of

;ﬂ*&‘ﬂmlww_idmd“g-ﬂ%swmwmw by the legislature without

iscretion on its part to protect public interest against such M%
Ihe validity of stautes should depend on compliance with such requirements

4 V. King, 286 N w. 311 313 (Mian. 1939).

J The constitutional provisions for a title have been held in many other states to be
mandatory in the highest sense. State v. Beckman, 185 S.W.2d 810, 816 (Mo. 1945);
Leininger v. Alger, 26 N.W.2d 384, 316 Mich. 644; 82 CJ.S. “Statutes,” § 64, p. 102. The
provision for a title in the constitution “renders a title indispensable” 73 Am. Jur. 2d,
“Statutes,” § 99, p. 325, citing People v. Monroe, 349 Il1. 270, 182 N.E. 439. Since such
provisions regarding a title are mandatory and indispensable, the existence of a title is
necessary to the validity of the act. If a title does not exist, then it is not a law pursuant
to Art. IV, Sec. 27 of the Constitution of Minnesota (1857). In speaking of the
constitutional provision requiring one subject to be embraced in the title of each law,
the Supreme Court of Tennessee stated:
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That requirement of the organic law is mandatory, and, unless obeyed in every instance,
the legislation attempted is invalid and of no effect whatever. State v. Yardley, 32 S.W.
481, 482, 95 Tenn. 546 (1895).

To further determine the validity of citing laws in a complaint which have no titles,
we must also look at the purpose for this constitutional provision, and the evils and
problems which it was intended to prevent or defeat.

One of the aims and purposes for a title or caption to an act is to convey to the
people who are to obcy(it. the legislative intent behind the law.

The constitution has made the title the conclusive index to the legislative intent as to what
shall have operation. Megins v. City of Duluth, 106 N.W. 89, 90, 97 Mina. 23 (1906);
Hyman v. State, 9 S.W. 372, 373, 87 Tenn. 109 (1888).

In ruling as to the precise meaning of the language employed in a statute, nothing, as
we have said before, is more pertinent towards ascertaining the true intention of the
legislative mind in the passage of the enactment than the legislature’s own interpretation
of the scopé and purpose of the act, as contained in the caption. Wimberly v. Georgia
S. & F.R. Co., 63 S.E. 29, 5 Ga. App. 263 (1908).

Under a constitutional provision * * * requiring the subject of the legislation to be expressed
in the title, that portion of an act is often the very window through which the legislative
intent may be seen. State v. Clinton County, 76 N.E. 986, 166 Ind. 162 (1906).

The title of an act is necessarily a part of it, and in construing the act the title should be
taken into consideration. ._Glaser v. Rothschild, 120 S.W. 1, 221 Mo. 180 (1909).
\

" Without the title the intent of the legislature is concealed or cloaked from public
view. Yet a specific purpose or function of a title to a law is to “protect the people
against covert legislation” Brown v. Clower, 166 S.E.2d 363, 365, 225 Ga. 165 (1969).
A title will reveal or give notice to the public of the general character of the legislation.
However, the nature and intent of the “laws” in the “Minnesota Statutes” have been

concealed and made uncertain by its nonuse of titles. The true nature of the subject

matter of the laws therein is not made clear without titles. Thus another purpose of-

the title is to apprise the people of the nature of legislation, thereby preventing fraud
or deception in regard to the laws they are to follow. The U.S. Supreme Court, in
determining the purpose of such a provision in state constitutions, said:

The purpose of the constitutional provision is to prevent the inclusion of incongruous and

- unrelated matters in the same measure and to guard against jnadvertence, steaith and

. * * * Courts strictly enforce such provisions in cases that fall within
" the reasons on which they rest, * * * and hold that, in order to warrant the setting aside
of enactments for failure to comply with the rule, the violation must be substantial and
plain. Posados v. Warner, B. & Co., 279 U.S. 340, 344 (1928); also Internat. Shoe Co.

v. Shartel, 279 U.S. 429, 434 (1928).

The complete omission of a title is about as substantial and plain a violation of this
constitutional provision as can exist. The laws cited in the complaints against the
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Accused are of that nature. They have no titles at all, and thus are not laws under
our State Constitution.

The Supreme Court of Idaho, in construing the purpose for its constitutional
provision requiring a one-subject title on all laws, stated:
The object of the title is to give a general statement of the subject-matter, and such a

general statement will be sufficient to include all provisions of the act having a reasonable
connection with the subject-matter mentioned. * * * The object or purpose of the clause

in the Constitution * * * is to prevent the perpetration of fraud upon the members of the
Legislature or the citizens of the state in the enactment of laws. Ex parte Crane, 151
Pac. 1006, 1010, 1011, 27 Idaho 671 (1915).

The Supreme Court of North Dakota, in speaking on its constitutional provision
requiring titles on laws, stated that, “This provision is intended * * * to prevent all
surprises or misapprehensions on the part of the public.” State v. McEnroe, 283 N.W.
57, 61 (N.D. 1938). The Supreme Court of Minnesota, in speaking on Article 4, § 27
of the State Constitution, said:

This section of the constitution is designed to prevent deception as to the nature or subject

of legislative enactments. State v. Rigg, 109 N.W.2d 310, 314, 260 Minn. 141 (1961);
LeRoy v. Special Ind. Sch. Dist., 172 N.W.2d 764, 768 (Minn. 1969).

[Tlhe purpose of the constitutional provision quoted is * * * to prevent misleading or

deceiving the public as to the nature of an act by the title given it. State v. Helmer, 211
N.W. 3, 169 Minn. 221 (1926).

The purposes of the constitutional provision requiring a one-subject title, and the
mischiefs which it was designed to prevent, are defeated by the lack of such a title on
the face of a law which a citizen is charged with violating. Upon looking at the laws
charged in the complaint from the “Minnesota Statutes,” I am left asking, what is the
subject and nature of the laws used in the complaints against me? What interests or
rights are these laws intended to affect? Since the particular objects of the provision
requiring a one-subject title are defeated by the publication of laws which are completely
absent of a title, the use of such a publication to indict or charge citizens with violating
such laws is fraudulent and obnoxious to the Constitution.

It is to prevent surreptitious, inconsiderate, and misapprehended legislation, carelessly,
inadvertently, or unintentionally enacted through stealth and fraud, and similar abuses,

that the subject or object of a law is required to be stated in the title. 73 Am. Jur. 2d,
“Statutes,” § 100, p. 325, cases cited. \

Judge Cooley says that the object of requiring a title is to “fairly apprise the people,

through such publication of legislative proceedings as is usually made, of the subjects

of legislation that are being considered.” Cooley, Const. Lim., p. 144, The State
Constitution requires one-subject titles. The particular ends to be accomplished by
requiring the title of a law are not fulfilled in the statutes referred to in the “Minnesota
Statutes.” Thus the laws charged in the complaints against me are not valid laws.
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V1. The Minnesota Statutes are of an Unknown and Uncertain Authority.

The so called “statutes” in the “Minnesota Statutes” are not only absent enacting
clauses, but are surrounded by other issues and facts which make their authority unknown
or uncertain or questionable.

The title page of the “Minnesota Statutes” states that the statutes therein were,
“Compiled, edited, and published by the Revisor of Statutes of Minnesota.” It does
not say that they are the official laws of the Legislature of Minnesota. The official laws
of this state has always been listed in the “Session Laws” of Minnesota. The title page
to the Session Laws makes it clear as to the nature of the laws therein, to wit-—"Session
Laws of the State of Minnesota passed during the Forty- -Fourth session of the State
Legislature.” The Minnesota Statutes states that: “Minnesota Revised Statutes must not
be cited, enumerated, or otherwise treated as a session law” (M.S. 3C.07, Subd. 1).

The “Session Laws” were also published by the Secretary of the State, who historically
and constitutionally is in possession of the enrolled bills of the Legislature which become
State law. The Constitution of Minnesota, Art. IV, Sec. 11 (1857) requires that every
bill wh:ch passes both the Senate and House, and is signed by the Governor, is to be
deposited “in the office of Secretary of State for preservation.” Thus in this state, as
in nearly all other states, all official laws, records, and documents are universally
recognized by their being issued or published by the Secretary of State.

The “Minnesota Statutes” are published by the Revisor of Statutes, and are also
copyrighted by him or his office. The “Session Laws” were never copyrighted as they
are true public documents. In fact no true public document of this state or any state
or of the United States has been or can be under a copyright. Public documents are
in the public domain. A copyright infers a private right over the contents of a book,
suggesting that the laws in the “Minnesota Statutes” are derived from a private source,
and thus are not true public laws.

The Revisor of Statutes, in the preface to his statute book called “Minnesota ~
Statutes,” points out the difference in the various types of arrangements of laws, and
states the following:

In order to understand and use statutory law, it is necessary to know the meaning of the

terms used and the inclusiveness and mmgmy_qf_m;_jma found in the various

arrangements. The terms laws, acts, statutes, revisions, compilations, and codes are

often used indiscriminately, but in the following discussion each has a specific meaning.
“Minnesota Statutes,” vol. I, p. x.

The Revisor then proceeds to point out the difference that exists between the
“Session Laws” and that of a compilation, revision or code. He makes it apparent
that the “Session Laws” are of a different authority than that of compilations, revisions
and codes. The “Minnesota Statutes” are apparently a ‘revision,” which was first
published in 1945 (p. ix). The “Minnesota Statutes” appear to be nothing more than
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a reference book, like “Dunnell Minnesota Digest,” or “West’s Minnesota Statutes
Annotated,” which are also copyrighted. The contents of such reference books cannot
be used as law in charging citizens with crimes on criminal complaints.

The Revisor does not say that the statutes in his book are the official laws of the
State of Minnesota. He indicates that these statutes are only in “theory” laws of the
State (p. xii). There thus are many confusing and ambiguous statements made by the
Revisor as to the nature and authority of the statutes in the “Minnesota Statutes.” It
is not at all made certain that they are laws pursuant to Article IV of the Constitution
of Minnesota. That which is uncertain cannot be accepted as true or valid in law.

Uncertain things are held for nothing. Maxim of Law.
The law requires, not conjecture, but certainty. Coffin v. Ogden, 85 U.S. 120, 124,

Where the law is uncertain, there is no law. Bouvier’s Law Dictionary, vol. 2, “Maxims,”
1880 edition.

The purported statutes in the “Minnesota Statutes” do not make it clear by what
authority they exist. The statutes therein have no enacting authority on their face.
In fact, their is not a hint that the Legislature of Minnesota had anything at all to do
with these so-called statute books. Thus the statutes used against the Accused are just
idle words which carry no authority of any kind on their face. '

VII. Established Rules of Constitutional Construction.

The issue of subject matter jurisdiction for this case thus squarely rests upon certain
provisions of the Constitution of Minnesota (1857), to wit:

Article IV, Sec. 13. The style of all laws of this State shall be: “Be it enacted by the
Legislature of the State of Minnesota.”

Article IV, Sec. 27. No law shall embrace more than one subject, which shall be expressed

in its title,

These provisions are not in the least ambiguous or susceptible to any other
interpretation than their plain and apparent meaning. The Supreme Court of Montana,
in construing such provisions, said that they were “so plainly and clearly expressed and
are so entirely free from ambiguity,” that “there is nothing for the court to construe”
Vaughn & Ragsdale Co. v. State Bd. of Eq., 96 P.2d 420, 423, 424. The Supreme Court
of Minnesota stated how these provisions are to be construed, when it was considering
the meaning of a another provision under the legislative department (Art. 4, § 9):

In treating of constitutional provisions, we believe it is the general rule among courts to

regard them as mandatory, and not to leave it to the will or pleasure of a legislature to

obey or disregard them. Where the language of the constitution is plain, we are not
permitted to indulge in speculation concerning its meaning, nor whether it is the

;mbodiment of great wisdom. * * * The rule with reference to constitutional construction
is also well stated by Johnson, J., in the case of Newell v. People, 7 N.Y. 9, 97, as

Page 13 of 17
684

- cohilt 666




62

contradiction between different parts of the same writing, then that meaning apparent
upon_the face of the instrument is the one which alone we are at liberty to say was
intended to be conveyed. In such a case there is no room for construction. That which
the words declare is the meaning of the instrument; and neither courts nor legislatures
have the right to add to or take away from that meaning. * * * It must be very plain,—nay,
absolutely certain—that the people did not intend what the language they have employed
in its patural signification imports, before a court will feel itself at liberty to depart from
the plain reading of a constitutional provision.” Stare ex rel. v. Sutton, 63 Minn. 147,
149, 150, 65 N.W. 262 (1895); affirmed, State v. Holm, 62 N.W.2d 52, 55, 56 (Minn.
1954); Butler Taconite v. Roemer, 282 N.W.24 867, 870, 871 (Minn. 1979).

|
\
!
! follows: “If the words embody a definite meaning, which involves no absurdity, and no
|

It is certain that the plain and apparent language of these Constitutional provisions
are not followed in the publication known as the “Minnesota Statutes” which contain
no titles and no enacting clauses, and thus it is not and cannot be used as the law of
this State under our Constitution. No language could be plainer or clearer than that
used in Art. 4, § 13 and § 27 of our Coastitution. There is no room for construction!
The contents of these provisions were written in ordinary language, making their
meaning self-evident, as said by the Supreme Court of Minnesota:

In construing a provision of our constitution, however, we are governed by certain
well-established rules. Foremost among these is the rule that, where the language used
is clear, explicit, and unambiguous, the language of the provision itself is the best evidence
of the intention of the framers of the constitution. If the language is free from obscurity,
the courts must give it the ordinary meaning of the words used. State v. Holm, 62
N.W.2d 52, 55, (Minn. 1954).

No matter how much the courts of this State have relied upon and used the publication
entitled “Minnesota Statutes” as being law, that use can never be regarded as an exception
to the Constitution. To support this publication as law, it must be said that it is “absolutely
certain” that the framers of the Constitution did not intend for titles and enacting clauses
to be printed and published with all laws, but that they did intend for them to be all
stripped away and concealed from public view when a compilation of statutes is made. -
Such an absurdity will gain the support or respect of no one. Nor can it be speculated

"that a revised statute publication which dispenses with all titles and enacting clauses
must be allowed under the Constitution as it is more practical and convenient than the
“Session Law” publication. The use of such speculation or desired exceptions can never
be used in construing such plain and unambiguous provisions.

" [Tlhe general rule of law is, when a statute or Constitution is plain and unambiguous,
the court is not permitted to indulge in speculation concerning its meaning, nor whether
it is the embodiment of great wisdom. A Constitution is intended to be framed in brief
and precise language. * * * It is not within the province of the court to read an exception

in the Constitution which the framers thereof did not see fit to enact therein. Baskin v.
State, 232 Pac. 388, 389, 107 Okla. 272 (1925).

There is of course no need for construction or interpretation of these provisions as
they have been adjudicated upon, especially those dealing with the use of an enacting
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clause. The Supreme Court of Minnesota has made it clear that Art. 4, § 13 of our
constitution “is mandatory, and that a statute without any enacting clause is void.”
Sjoberg v. Security Savings & Loan Assn., 713 Minn. 203, 212. Being that the statutes
used against me are without enacting clauses and titles they are void, which means
there is no offense, no valid complaints, and thus no subject matter jurisdiction.

- The provisions requiring an enacting clause and one-subject titles were adhered to
with the publications known as the “Session Law” and “General Laws” for the State
of Minnesota. ‘But because certain people in government thought that they could
devise a more convenient way of doing things without regard for provisions of the State
Constitution, they devised the contrivance known as the “Minnesota Statutes,” and
then held it out to the public as being “law.” This of course was fraud, subversion, _
and a great deception upon the people of this State which is now revealed and exposed.

- There is no justification for deviating from‘_‘p; violating a4 written constitution. The
“Minnesota Statutes” cannot be used as law, liké the “Session Laws” were once used,
solely because the circumstances have changed and we now have more laws to deal
with. It cannot be said that the use and need of revised statutes without titles and
enacting clauses must be justified due to expediency. New circumstances or needs do
not change the meaning of constitutions, as Judge Cooley expressed:

A constitution is not to be made to mean one thing at one time, and another at some
subsequent time when the circumstances may have so changed as perhaps to make a
different rule in the case seem desirable. A principal share of the benefit expected from
written constitutions would be lost if the rules they established were so flexible as to
bend to circumstances or be modified by public opinion.* * * [A] court or legislature
which should allow a change in public sentiment to influence it in.giving to a written
constitution a construction not warranted by the intentjon of its founders, would be justly

v/ chargeable with reckless disregard of official gath-and public duty; and if its course could
become a precedent, these instruments would be of little avail. * * * What a court is to

do, therefore, is 10.declare the law as written. T. M. Cooley, A Treatise on the
Constitutional Limitations, Sth edition, pp. 54, 55.

There is great danger in looking beyond the constitution itself to ascertain its mean-
ing and the rule for government. Looking at the Constitution alone, it is not at all
possible to find support for the idea that the publication called the “Minnesota Statutes”
is valid law of this State. The original intent of Article 4, §13 and §27 of the Constitution
cannot be stretched to cover their use as such. These provisions cannot now be regarded
as antiquated, unnecessary or of little importance, since “no section of a constitution
should be considered superfluous.” Butler Taconite v. Roemer, 282 N.W.2d 867, 870,
(Minn. 1979). The Constitution was written for all times and circumstances, because
it embodies fundamental principles which do not change with time.

Judges are not to consider the political or economic impact that might ensue from
upholding the Constitution as written. They are to uphold it no matter what may result,
as that ancient maxim of law states: “Though the heavens may fall, let justice be done."”
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MOTION
Based upon the above memorandum, the Accused moves that this action and cause
be dismissed for lack of subject matter jurisdiction.

A court lacking jurisdiction cannot render judgment but must dismiss the cause at any
stage of the proceedings in which it becomes apparent that jurisdiction is lacking. Unired
States v. Siviglia, 686 Fed.2d 832, 835 (1981), cases cited.

Nothing can be regarded as a law in this State which fails to conform to the
constitutional prerequisites which call for an enacting clause and title. There is nothing
in the complaints which can constitutionally be regarded as laws, and thus there is
nothing in them which I am answerable for or which can be charged against me. Since
there are no valid or constitutional laws charged against me there are no crimes that
exist, consequently there is no subject matter jurisdiction by which I can be tried in the
above-named court.

. CAVEAT

Iregard it as just and necessary to give fair warning to this court of the consequences
of its failure to follow the Constitution of Minnesota and uphold its oath and duty in
this matter, being that it can result in this court committing acts of treason, usurpation,
and tyranny. Such trespasses would be clearly evident to the public, especially in light
of the clear and unambiguous provisions of the Constitution that are involved here
which leave no room for construction, and in light of the numerous adjudications upon
them as herein stated. The possible breaches of law that may result by denying this
motion are enumerated as follows:

1. The failure to uphold these clear and plain provision of our Constitution cannot
be regarded as mere error in judgment, but deliberate USURPATION. “Usurpation
is defined as unauthorized arbitrary assumption and exercise of power.”State ex rel.
Danielson v. Village of Mound, 234 Minn. 531, 543, 48 N.W.2d 855, 863 (1951). While
error is only voidable, such usurpation is void. :

The boundary between an error in judgment and the usurpation of judicial power is this:

The former is reversible by an appellate court and is, therefore, only voidable, which
the latter is a nullity. Srate v. Mandehr, 209 N.-W. 750, 752 (Minn. 1926).

o take jurisdiction where it clearly does not exist is usurpation, and no one is bound
to follow acts of usurpation, and in fact it is a duty of citizens to disregard and disobey
them since they are void and unenforceable.

[Nlo authority need be cited for the proposition that, when a court lacks jurisdiction, any
Judgment rendered by it is void and unenforceable. Hooker v. Boles, 346 Fed.2d 285,
286 (1965).

The fact that the “Minnesota Statutes” has been in use for over forty years cannot
be held as a justification to continue to usurp power and set aside the constitutional
provisions which are contrary to such usurpation, as Judge Cooley stated:
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Acquiescence for no length of time can legalize a clear usurpation of power, where the
people have plainly expressed their will in the Constitution. Cooley, Constitutional
Limitations, p. 71.

2. To assume jurisdiction in this case would result in TREASON. Chief Justice
John Marshall once stated:
We [judges] have no more right to decline the exercise of jurisdiction which is given,

than to usurp that which is not given. The one or the other would be treason to the
constitution. Cohens v. Virginia, 6 Wheat. (19 U.S.) 264, 404 (1821).

The judge of this court took an oath to uphold and support the Constitution of
Minnesota, and his blatant disregard of that obligation and allegiance can only result
in an act of treason.

3. If this court departs from the clear meaning of the Constitution, it will be regarded
as a blatant act of TYRANNY. Any exercise of power which is done without the support
of law or beyond what the law allows is tyranny.

It has been said, with much truth, “Where the law ends, tyranny begins.” Merrirt v.
Welsh, 104 U.S. 694, 702 (1881).

" The law, the Constitution, does not allow laws to exist without titles or enacting
clauses. To go beyond that and allow the “Minnesota Statutes” to exist as “law” is
nothing but tyranny. Tyranny and despotism exist where the will and pleasure of those
in government is followed rather than established law. It has been repeatedly said and
affirmed as a most basic principle of our government that, “this is a government of
laws and not of men; and that there is no arbitrary power located in any individual or
body of individuals.” Cotting v. Kansas City Stock Yards Co., 183 U.S. 79, 84 (1901).
The Constitution requires that all laws have enacting clauses and titles. If these clear
and unambiguous provisions of the State Constitution can be disregarded, then we no
longer have a constitution in this State, and we no longer live under a government of
laws but a government of men, i.c., a system that is governed by the arbitrary will of
those in office. The creation of the “Minnesota Statutes” is a typical example of the
arbitrary acts of government which have become all too prevalent in this century. Its
use as law is a nullity under our Constitution. '

Dated: February 26, 1996

John R. Smith
5384 Cedar Avenue
Minneapolis, Minnesota
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Our Nonconstitutional Legal System

Many recognize that the legal system today
does not follow constitutional law or the
common law, as it once did, but is now
operating under some other law. While it is
generally agreed that we are under a different
law-and legal system, its exact nature seems to
be in dispute. It has been said that we are under
admiralty law, equity law and procedure,
administrative rules, public policy, emergency
measures, bankruptcy law, the war powers,
international law, or martial law.

In a sense, all of these concepts are in part
correct, since aspects of each of them are being
arbitrarily followed. But none of them
specifically state or identify the legal problem
and situation. While the cause or source of the
current corrupt law and legal system is to be
found in the spiritual sector, there is a legal
explanation for what is transpiring in the
government and courts.

Constitutional Avoldance

The question many of us have often asked
is, how can those who control the legal and
judicial system avoid conflict with the
constitution while implementing arbitrary and
tyrannical laws and procedures?

The answer is that they make use of a
concept known as ‘‘constitutional avoidance.”’
By this basic concept it is néver presumed that
the legislature intended to act contrary to the

Constitution or Bill of Rights, or that it “‘meant
to exercise or usurp any unconstitutional
mxthority."l Thus if a statute can be
interpreted two ways, one which conflicts with
the constitution, and one which does not, the
courts will always adopt the interpretation that
avoids constitutional conflict. They will also
dispose of matters by some other means which
does not involve the constitution if available.

The Court will not pass upon a constitutional
question although properly presented by the
record, if there is also present some other
grozund upon which the case may be disposed
of.

Where a case in this court can be decided
without reference to questions arising under
the Federal Constitution, that course is
usually pursued. . 3

A statute must be construed, if fairly
possible, so as to avoid not only the
conclusion that it is unconstitutional but also
grave doubts upon that score.*

Thus a construction or decision which
would be in conflict with the Constitution is to
be avoided, if another is available that causes
no conflict. In dealing with what it called .a
“nonconstitutional issue’’ the U.S. Supreme
Court stated this rule of procedure:

[Tihe ordinary rule {is] that a federal court
should not decide federal constitutional

questions where a dispositive non-
constitutional ground is available.

1 Unlted States v. Coombs, 12 Peters (37 US.) T2, 75 (1838); San Gabriel County Water Dist. v. Richardson, 68 Cal.

App. 297,229 P. 1055, 1056 (1924).

th & W N

Hagans v. Lavine, 415 U S. 528, 547 (1973).

Ashwander v. Valley Authority, 297 U S. 288, 347 (1935).
Siler v. Louisville & Nashville R.R. Co., 213 U S. 175, 193 (1908); Light v. United States, 220 U S. 523, 538 (1910).
Panama R.R. Co. v. Johnson, 264 U.S. 375, 390 (1923): United States v. Standard Brewery, 251 U S. 210, 220 (1919).
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Suppose that a Federal statute required all
farmers to sell their grain to certain designated
grain mills. One farmer had a contract with
one of these grain mills to sell his grain to them.
When the law is passed he stops sending his
grain to that mill in protest of the law which is
obviously not authorized by the Federal
Constitution. The grain mill thus sues the
farmer and the farmer claims that the statute
which the grain mill bases its claim upon is
unconstitutional. But as the record shows that
the farmer was under a contract to sell his
grain, the court holds that the farmer is
required to sell his grain to the mill, and the
statute appears to be held valid.

That contract became the “other ground’
or the “nonconstitutional ground”’ upon which
the matter can be settled. Thus if a non-
constitutional ground exists, as well as an
unconstitutional one, the issue will be decided
upon the nonconstitutional ground to avoid
conflict with the Constitution, no matter how
much the statute involved might conflict with
the Constitution. If there was no contract and
thus no “‘other ground” existed, the court still
would see if the statute could be interpreted in
some reasonable way so as to avoid the conflict.

The concept of constitutional avoidance is
basic and somewhat logical and just; but those
who are in control of the current legal system
have taken this principle and have expanded
upon it and made it the basis of the system we
now have. They have intentionally created
other ‘“‘nonconstitutional grounds™ and
“issues™ to circumvent the application of
constitutional law.  They have done this
through legislative action by creating a host of
boards, commissions, agencies, bureaus and
trusts which make up a rather new concept of
law and government called *‘administrative

law.” The legal status of these entities is much
like that of a corporation, which is also created
by statute.

The powers granted to an administrative
body may be such as to establish it as a legal
entity, and, although pot expressly declared
to be a corporation, it may be considered a
public-quasi corporation.

The interstate Commerce Commission is a
body corporate, with legal capacity to be a
party glaintiff or defendant in the Federal
courts, .

When a government is created by a compact
or constitution, it too is in a sense a legal entity,
or corporate body, but one which exists by the
decree of the people or by the common law.
But these administrative agencies or bodies,
being creatures of statute, have a different
relationship to the people than do the
legislative, executive and judicial bodies
created by the constitution. This point is critical
since the relationship to an entity determines
the authority for the “law"’ it might make.

These agencies and commissions are not
true constitutional entities and have no common
law authority being that they are created by the
legislature. But, like a corporation, they also
are not unconstitutional. Rather they are “‘non-
constitutional”’ in nature, which simply means
their existence does not come from the
constitution. Thus, the problems and conflicts
citizens have with these “legal entities®’ can be
decided on some ground other than. a
constitutional one. It becomes an issue that can
be decided without reference to the
Constitution, as they are not its creatures.

No creature of the Constitution has power to

question its authority or to hold inoperative
any section or provision of it. ®

6 73 Corpus Juris Secundum, “Public Administrative Law and Procedure,” § 10, p. 372, citing Parker v. Unemployment

Compensation Commission, 214 S.W 2d 529, 358 Mo. 365.

7 Texas & Pacific Railway v. Interstate Commerce Com., 162 U S. 197 (1895). In 2 Am Jur 2d, “Administrative Law,”
§ 32, p. 56, it states: “Some administrative agencies are corporate bodies with legal capacity to sue or be sued.”

8 Commonwealth v. Illinois Cent. R, Co., 170 S.W. 171, 175, 160 Ky. 745 (1914).

690

rhibit ¢4 7?




r

68

Artificial legal entities are creatures of the
legislature, and are not “‘creatures of the
constitution. ** Therefore they are not bound to
the terms or limitations of the constihnion.
except as statute might make them. Thus when
citizens have a conflict with these entities, the
issue can be resolved upon a ‘‘nonconstitutional
ground,” not the constitution. The Internal
Revenue Service is a typical example, as it is
not a creature of the U.S. Constitution nor does
it have common law powers. It is a mechanism
created by government and thus any conflicts
with it can be decided upon grounds other than
the Constitution — nonconstitutional grounds.

The constitution with its requirements and
limitations has been avoided by creating a
nonconstitutional entity. The activities of such
entities are generally immune from attack as
being unconstitutional. This is especially so
today with the adverse spiritual conditions that
prevail in the land.

"The Federal Reserve is another example of
this, as it is an artificial legal entity created by
Congress. While it is true its “Federal Reserve
Notes’ are not constitutional, since such things
are obviously not specifically authorized by the
U.S. Constitution, they also are not
unconstitutional, since Congress is not printing
or issuing the paper currency. Congress is
clearly prohibited from doing such things since
it is a constitutional entity and its actions are
limited by the Constitution. But a corporation
or trust is not. So to avoid constitutional
conflict, certain lawyers got Congress to create
an artificial legal entity and then let that entity
issue the paper currency. It is no different if a
corporation would print and issue its own
“‘Monopoly” money. Such a measure is not
unconstitutional because the corporation is not
a constitutional entity. Thus all constitutional
issues have been avoided with the creation of
the Federal Reserve.

Whatever area these nonconstitutional legal
entitics have control over, they function to
avoid conflict with the constitution and due
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process procedures. It is true that we are not
legally bound to follow the laws of these
entities, or to use or accept Federal Reserve
Notes. Since the powers that be have avoided
the Constitution, there must be a way in which
we can legally avoid their nonconstitutional
activities, rules and laws. This can be done by
declaring a lack of authority and subject matter
jurisdiction because of the lack of valid law
from the Legislature or Congress.

Under the Christian republic of the past the
problems associated with this “‘administrative
law"’ would have been minimal or less severe.
But America, and the world, has become
plagued with an ungodly spiritual condition
which has magnified these problems. Though
this adverse spiritual problem is the source of
the legal problems and dilemma we face today,
the nature and reasons for it are beyond the
scope of this treatisc. But the spiritual realm
does affect the legal realm, and it has made
these legal entities created by statute a severe
problem with regards to freedom and individual

rights.

Nonconstitutional Laws

A law is constitutional if it conforms to the
written constitution of the state or nation; it is
unconstitutional if it is repugnant to that
constitution. But this is based upon the
presumption that the law was enacted and
passed by the constitutional body which is
authorized to do so. In other words, the law
comes from a *‘creature of the Constitution.** -

The commissions, committees, or revisors
who drafted the codes and the comprehensive
revised statutes in this country are not
“creatures’’ of any constitution. They are a
creation of the legislature or Congress and thus
are creatures of statute. The “‘laws” they write
are not subject to any constitution. Thus any
conflict a citizen might have with their laws is
not subject to a constitutional attack. AsS
nonconstitutional entities there is no
constitutional issue that can be raised. Thus
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any constitutional issue raised will be avoided
and the matter decided on other grounds.

Suppose the parliament of France passes a
law that prohibits anyone from having over 200
dollars on them while in public, and any
violation thereof shall be punished by 90 days
imprisonment. That law cannot be called a
constitutional law from the perspective of the
U.S. Constitution, since it did not come from
Congress. But it also cannot be called
unconstitutional, no matter how oppressive it
is or how contrary it is to the U.S. Constitution.
Such 2 law could only be regarded as being
*‘nonconstitutional”’ in nature.

Suppose now that you happen to be charged
with violating this law by the Federal
Government. In your defense you argue in
court that this law violates your rights under
the 4th and 5th Amendments, and is repugnant
to the Constitution. The judge ignores your
arguments and holds that the law is not
‘“unconstitutional.” The court would, of
course, be correct but it would seem to you and
everyone else that the court is corrupt and has
no regard for the U.S. Constitution.

When the nature of this law is made known
the decision of the court makes sense. The law
was not a law of Congress, though it might have
been presented as such, but rather was a law
from another legal body. The clue should have
been clear to all by the fact that the law in
question did not have an enacting clause for
Congress that said:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled.

The law in question was nonconstitutional
because it came from a noncoastitutional
source. This is because the French Parliament
is not subject to the U.S. Constitution. While
you are subject to certain laws that Congress
Can enact under the Constitution, you are not
subject to laws of the French Parliament. But
your failure to raise this fact of the non-
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constitutional law created the implication that
you were subject to the law. Your position
should have been that there is no valid law of
Congress on the indictment, which makes the
indictment insufficient, which causes a lack of
subject matter jurisdiction of the court.

The French Parliament cannot pass any
unconstitutional laws because their legislative
authority does not come from the constitution,
nor are they legally bound to its terms as is
Congress. From our perspective in America,
all laws passed by this assembly are
nonconstitutional, that is, they have no relation
to the U.S Constitution or any state
constitution. But if one fails to point this
matter out in court, such laws will be used
against him.

~ This same situation is what is occurrin g
with the current legal system. The laws we are
being charged with violating are written by
commissions and committees, and are held out
to the public as being laws of the State or
nation. But we are not required to follow these
laws as they do not come from a constitutional
source. Congress and the State legislatures
have created these legal entities to write laws
which are based upon laws they once passed,
80 as to make it appear they are laws of
Congress or the Legislature.

If the California Legislature passes a law

and then the Legislature of Texas copies that

law verbatim and enacts it as a law, no one can
look at what the Legislature of Texas wrote and
enacted and say it is a California law. " If a
prosecutor in California had the Texas Statute
book which contains this law and cited from it
on a complaint, would that make a valid
complaint? No, it wouldn’t because the law is
not a law of the California Legislature, as it
does not have the enacting clause of the
California Legislature. The fact that the
California Legislature passed an identical law
is irrelevant because that law is not referred to
in the complaint. Likewise, the laws from the
commissions and committees do not become
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laws of the State Legislature just because they
are similar to laws once passed by that
Legislature. The laws of these entities do not
have the enacting clause of the Legislature.

Let us look at another example of this
problem. Suppose that General Motors
corporation passed a regulation or by-law
which prohibited anyone from parking their car
in neutral gear. You are caught doing so and
your car is towed away by the city, and you are
charged for violating this regulation by the
State. The complaint or indictment might cite
the regulation as GMR 142.65, subd. c
(GMR =General Motors Regulations).

If you argue that the law or regulation is a
violation of the Bill of Rights, or is
unconstitutional, you shall not prevail because
General Motors cannot do anything
unconstitutional, jJor can they violate your
rights of life, liberty and property as prescribed
by the Bill of Rights. They can commit torts,
trespasses, fdlse imprisonments, thefts, and
damages, but they can never write a rule,
regulation or by-law which would violate your
rights under the Constitution. As a
corporation, General Motors is not subject to
the limitations of the Constitution. Only duly
constituted offices, departments or positions
under the constitution, or which exist by the
common law, are subject to the constitution.
Only these entities can do something
‘“‘unconstitutional.”” Thus your claim that the
law violates your constitutional rights and
exceeds the limits of the Constitution would be
denied and held as frivolous.

It is true that the Regulation of General
Motors (GMR 142.65, subd. c.) is not a
constitutional law, but it also is not an
unconstitutional law. It is a ‘‘nonconstitutional
law,” meaning it comes from a source outside
the realm of the constitution, because General
Motors is not a constitutional entity. The law
passed by General Motors has no authority

behind it which would make you obligated to
follow it. The law contains no enacting clause
showing that it comes from the State Legislature
or some authority to which you are subject.
There is no obligation on your part to follow the
law because there is no legal relationship
between you and General Motors. If one is an
employee of General Motors the law might apply
to him, since some manner of legal relationship
then exists. But the law could not apply to
employees of other companies.

Creating an Issue for Trial

The issue of a trial or hearing exists when
the plaintiff and defendant arrive at some
specific point or matter in which one affirms
and the other denies.” In a criminal matter this
issue is that a law has or has not been violated.
But if there is no valid law, or the accused is
not subject to the law in question, no issue can
legally exist as the basis for the point of
contention does not legally exist.

The current corrupt legal system has
actually sown its own seeds of destruction by

arbitrarily forming codes and statute revisions. -

All complaints or indictments today cite laws
from these codes and revised statute books
which contain no enacting clauses. Any law
which fails to have an enacting clause is not a
law of the legislative body to which we are
constitutionally subject. The laws from the
U.S. Code or Revised Statutes of the State are
from another legal entity, that being some
commission or committee.

Since there are no valid laws on the
complaint or indictment, there legally is no
issue before the court. But the court system
creates an issue by asking the accused how he
pleads to the charges. The plea causes an issue
to exist because it creates a controversy. The
controversy relates to what is on the complaint
or indictment because the plea acknowledges
that it is a genuine document.

9 Black’s Law Dictionary, 2d ed., West Publishing. 1910, p. 657.
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The very act of pleading to it [an indictment]
admits its genuineness as a record.'”

If there is a law on the complaint which is
unconstitutional, or is from another state or
other legal entity, the violation of that law can
become a triable issue by way of the plea. Thus
when one pleads to a false or invalid charge on
the complaint, he establishes an issue which
would not have otherwise existed.

The plea forms the issue to be tried, without
which there is nothing before the court or
jury for trial.!?

It is essential to a valid trial that in some
way there should be an issue between the state
and the accused, and without 2 plea, there could
be no issue.!? If you make a plea of “not
guilty*’ to the charge of violating GMR 142.65,
subd. c, or the law of the French Parliament,
you have admitted or acknowledged that the
law used in the complaint is genuine. It has
now been established that there exists an issue
which can be tried. When one is charged for
violating a zoning ordinance, driving without a
license, or failure to file an income tax return,
and a plea of “‘not guilty' is made, one has in
effect acquiesced to the validity of these laws.
The only way one can prevail is by showing
they did not commit them, or by showing they
are unconstitutional. But since these are
nonconstitutional laws of some committee or
commission, such constitutional arguments will
not work. The one thing that can stop this
procedure is showing a lack of subject matter
Jjurisdiction, which can be shown because the
laws used have no enacting clauses and are thus
void. It now is an issue of authority for that
law 10 exist as a law of the state or Congress.

When you are charged with a violation of
some “Code” of some committee, the court
proceedings are in equity since your conflict is
not with a constitutional source of law, or with
& common law crime,
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The legal system today does not recognize
or proceed upon common law crimes, and thus
the only things that are crimes are made so by
statute (or rather code). A crime exists when
a law exists which prohibits or commands an
action. If there is no law, there can be no
crime, and if there is no crime, there can be no
subject-matter jurisdiction of the court 10 hear
a matter. A nonconstitutional law has the same
effect upon a complaint or indictment as does
an unconstitutional law or a non-existent law.
It renders the charging instrument void.

A nonconstitutional law is not a law to
which we are subject, so doing what it prohibits
cannot constitute a crime. Thus if General
Motors passes & law requiring all persons to
show up for work by 6:00 A.M. or they will
lose their jobs, it is a nonconstitutional law.
Unless one is an employee of General Motors,
he is not subject to that law and so cannot be
charged for violating it. Because it is a
nonconstitutional law it is has no force and
effect as a law over you and the court lacks
subject matter jurisdiction to try the matter.

Only a constitutionally established
government, or that which exists by the
common law, (sheriffs, constables, coroners,
mayors, etc.), can do something that is
unconstitutional. Only the State Legislature is
limited by the provisions of the State
Constitution regarding laws enacted. Thus only
the State Legislature can enact an uncon-
stitutional law or statute. General Motors,
Inc., or the Parliament of France, can pass all
sorts of rules, regulations and laws, but none
of them can ever be declared unconstitutional.
But they are not valid laws which we are subject
to, for we have no legal relationship to these
entities. Likewise, we have no legal relation-
ship to the commissions which drafied the
modern-day ‘‘Codes’’ or “Revised Statutes.™

10 Frisbie v. United States, 157 U.S. 160, 165 (1894).

11 Koscielski v. State, 158 N.E. 902, 903 (Ind. 1927); Andrews v. State, 146 N.E. 817, 196 Ind. 12 (1925); State v. Acion,

160 Atl. 217, 218 (N.J. 1932).

12 United States v. Aurand:, 107 Pac. 1064, 1065 (N.M. 1910).
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Conclusions and Comments

The comprehensive codes and revised
statutes that exist today are but a clandestine
means to subject citizens to some legal entity
other than the State Legislature or Congress.
They also serve as a clandestine means to bring
laws into existence that are not limited to the
confines of a constitution or the common law.
While these codes were intended to solve the
problem of massive amounts of law, they have
created even bigger problems.

There is no way anyone can say that it was
the intent of the framers of the Constitution,
and the people who adopted it, to have all titles
and enacting clauses stripped away from all the
laws when they are published. Such a measure
totally defeats the purpose for which these
forms of law were intended and thus required
in the State Constitutions. In Washington it was
held that the compilation entitled “Revised
Code of Washington . . . is_not the law."!

It has been repeatedly said that the
comprehensive codes were done for the sake of
“‘convenience.” It also has been said that it
would not be practicable to have the enacting
clause or title precede every law within a
revision or comprehensive code.? But note
that nothing is ever raised or said about the
constitutionality of such a measure. If those in
government are free 1o do things based solely
upon what they deem to be more practicable or
convenient, then we truly live under an
arbitrary and despotic government.

The necessities of a particular case will not
justify a departure from the organic law. It
is by such insidious process and gradual
encroachment that constitutional limitations
and government by the people are weakened

and eventually destroyed. It has been well
said:
*One step taken by the Legislature or
judiciary in enlarging the powers of
government opens the door for another,
which will be sure to follow, and so the
process goes on until all respect for the
fundamental law is lost, and the powers of
government are just what those in authority
please to make or call them."” Oakley v.
Aspinwall, 3 N.Y. 547, 568.°
Constitutions were written to prescribe
certain ways of doing things, which means
there will no doubt be other means of doing the
same thing which are easier and more
convenient. Governments naturally tend do that
which is easier, more convenient and practical
for their own sake. Whenever they do so they
always transcend constitutional limitations and
trespass on individual rights, and all of history
attests that this is the result of arbitrary action.

The enacting clause acts as a sign or seal of
constitutional authority of law. A king may
have a seal which indicates his authority. All
things that bear the seal of the king are
recognized as existing by his authority. If a
king's agent presents a document claiming it is
from the king but has not his seal, many may
believe it is by the authority of the king, though
itis not. This is what the government has done
with the codes and revised statutes. It has
presented to the public a collection of statute
books, claiming they are from the State
Legislature or Congress, but the laws in them
do not have the seal of authority upon them.
They do not have the official enacting clause
upon them to indicate they are laws from an
authorized source. They thus are laws which
no one needs to respect or obey.

Inre Scif v. Rhay, 61 Wash. (24) 261, 264, 265, 377 P. (2d) 885 (1963).

This argument is also not sound as the lilinois revised statutes had been compited with wles and enacting clauses.

Village of Rideeficld Park v. Bergen Co. Bd. of Tar., 162 A.2d 132, 134, 135, 62 N_J. Super. 133 (1960); citing Stare
v. Burrow, 104 S.\V. 536, 527, 119 Tenn. 370 {1007
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This material deals with the oldest and most basic legal
principle associated with the use of law, one which
today is being grossly ignored and violated.

This ancient principle relates to the enacting authority
of a law, which is necessary to give a law its authority,
authenticity, identity and validity.

Most “law” today exists by way of various codes or
revised statutes, which fail to use this required enacting
authority. This makes these statutory works invalid as
a law which citizens are subject to. E

Due to this, all criminal prosecutions, both State and
Federal, are groundless, and the courts are without
without jurisdiction to render any judgment.

Up to now courts have only made “errors” in judgment
which cannot be attacked. This material forces courts

to either dismiss the action or commit “usurpation,” .

which can serve as legal justification for revolution.

Learn how the arbitrary acts of government have,
violated ancient and fundamental prerequisites of law,
to make people subject to oppressive laws.

Here is proof that the “United States Code” and the State
“Codes"” or “Revised Statutes” have no authority as law,
and are not laws citizens are obligated to follow.

This material reveals what may prove to be one of the
biggest legal scams ever perpetrated upon the American
people, and one which could contribute to the downfall.
of America’s corrupt legal system.
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THE STATE OF NEVADA EX REL. C. C. STEVENSON, ET AL., RELATORS, v. GEORGE TUFLY,
STATE TREASURER, RESPONDENT.
SUPREME COURT OF NEVADA
19 Nev. 391; 12 P. 835; 1887 Nev. LEXIS 4

No. 1260.
January, 1887, Decided

Editorial information: Prior History

Application for mandamus.
Disgposition:
Mandamus denied.

CASE SUMMARY

PROCEDURAL POSTURE: An action was brought to test the validity of an amendment to the Nevada
constitution authorizing the investment of moneys pledged to educational purposes, in the bonds of any of
the states of the United States.A proposed constitutional amendment did not amend the constitution
where it was not entered upon the journal of both houses, as required, because the constitution could only
be amended as specifically provided.

OVERVIEW: An amendment to the Nevada constitution was proposed regarding the investment of
moneys pledged to educational purposes, in the bonds of any of the states of the United States. No entry
of the proposed amendment was made upon the joumnal of either house, and the question was whether or
not the omission was fatal to the adoption of the amendment. The court examined various decisions and
constitutional provisions and held that Nev. Const. art. 16, § 1, prescribing how amendments were 10 be
made, was to be specifically followed in order for the constitution to be amended. The court held that
amendments could only be made in the mode provided for within the constitution, and it was necessary for
the proposed amendment to be entered upon the journals. The court held that the amendment was not
adopted and denied the mandamus.

OUTCOME: The court denied the mandamus.

LexisNexis Headnotes

Constitutional Law > State Constitutional Operation

Nev. Const. art. 16, § 1 prescribes how amendments may be made without calling a convention.
Constitutional Law > State Constitutional Operation

See Nev. Const. art. 16, § 1.

Constitutional Law > State Constltutional Operation

nvcases 1
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The object of the provision of Nev, Const. art. 26, § 1 for entering the amendment upon the journals
cannot be doubted or misunderstood. It is to preserve, in the manner indicated, the identical amendment
proposed, and in an authentic form, which, under the constitution, is to come before the succeeding
general assembly. No better mode could have been adopted, when it is considered that, to be effective,
the proposed amendment must be agreed to by the succeeding general assembly. This thought is much
strengthened by the consideration that the proposed amendment is only required to be entered on the
journals of the first general assembly which acts thereon. This distinction, to our minds, is significant, and
enhances the importance of the constitutional injunction that the proposed amendment shall be entered
on the journals of both houses of the general assembly which first agrees thereto. .

Constitutional Law > State Constitutional Operation

If any provision of the Nevada constitution should be regarded as mandatory, it is when it provides for its
own amendment. :

Constitutional Law > State Constitutional Operation
Contracts Law > Negotiable instruments > Enforcement > Joint & Several Instruments

The Nevada Constitution can be amended in but two ways, either by the people, who originally framed it,
or in the mode prescribed by the instrument itself. If the last mode is pursued, the amendments must be
proposed by two-thirds of each house of the general assembly; they must be published in print at least
three months before the next general election for representatives, it must appear from the returns made to

" the secretary of state that a majority of those voting for representatives have voted in favor of the

proposed amendments; and they must be ratified by two-thirds of each house of the next assembly after
such election, voting by yeas and nays, the proposed amendments having been read at each session
three times on three several days in each house.

Constitutional Law > State Constitutional Operation

The constitution is the supreme and paramount law, The mode by which amendments are to be made
under it is clearly defined. It has been said that certain acts are to be done, certain requisitions are to be
observed, before a change can be effected.

Constitutional Law > State Constitutional Operation
Constitutional Law > Bill of Rights > General Overview
Constitutional Law > Bill of Rights > Fundamental Rights > General Overview

The Nev. Const. Bilt of Rights provides that all political power is inherent in the people. Government is
instituted for the protection, security, and benefit of the people; and they have the right to alter or reform
the same whenever the public good may require it.

Constitutional Law > State Constitutional Operation
Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Resisting Arrest >
General Overview

The voice of the people, in their sovereign capacity, can only be of legal force when expressed at the
times and under the conditions which they themselves have prescribed and pointed out by the

constitution, or which, consistently with the constitution, have been prescribed and pointed out for them by
statute; and if by any portion of the people, however large, an attempt should be made to interfere with the
regular working of the agencies of government at any other time or in any other mode than as allowed by

nvcases 2
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existing law, either constitutional or statutory, it would be revolutionary in character, and must be resisted
and repressed by the officers who, for the time being, represent legitimate government.

Constitutional Law > State Constitutional Operation

Amendments to the constitution can be made only in the mode provided by the instrument itself. A
proposed amendment, if agreed to by a majority of each house of the legistature, must be entered upon
the journals, o that no doubt may arise as to its provisions.

Headnotes

CONSTITUTION--AMENDMENT-ENTRY ON JOURNALS OF LEGISLATURE.--An amendment was
proposed to the constitution of Nevada, authorizing the investment of moneys pledged to educational
purposes in the bonds of any of the states of the United States, but no entry of the same was made upon
the journal of either house of the legislature: Held, that this omission was fatal to the adoption of the
amendment.

Counsel J. F. Alexander, Attorney-General, for Relators.
Wm. M. Stewart, for Respondent.
The facts are stated in the opinion.
Judges: BELKNAP, J.

Opinion

Opinion by: BELKNAP

Opinion

{12 P. 835} {19 Nev. 391} By the Court, BELKNAP, J.:

This is an amicable proceeding brought for the purpose of testing the validity of an amendment to the
constitution authorizing the investment of moneys pledged to educational purposes, in the bonds of
any of the states of the United States.

Section 1 of article 16 of the constitution prescribes how amendments may be made without calling a
convention. It reads as follows: "Any amendment or amendments to this constitution may be proposed
in the senate or assembly; and, if the same shall be agreed to by a majority of all the members
elected to each of the two houses, such proposed amendment or amendments shall be entered on
their respective journals, with the yeas and nays taken thereon, and referred to the legislature then
next to be chosen, and shall be published for three months next preceding the time of making such
{12 P. 836) choice. And if, in the legislature next chosen as aforesaid, such proposed amendment or
amendments shall be agreed to by a majority of all the members elected to each house, then it shall
be the duty of the legislature to submit such proposed amendment or amendments to the people in
such manner, and at such time, as the legislature may prescribe; and, if the people shall approve {19
Nev. 392} and ratify such amendment or amendments by a majority of the electors qualified to vote

for members of the legislature voting thereon, such amendment or amendments shall become a part
of the constitution.”

At the eleventh session of the legislature, the following proposed amendment was agreed to:

nvcases 3
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"Resolved by the senate, the assembly concurring, that section 3 of article 11 of the constitution of the
state of Nevada be amended so as to read as follows:

"Sec. 3. All lands, including the sixteenth and thirty-sixth sections in every township, donated for the
benefit of the public schools in the act of the thirty-eighth congress to enable the people of the territory
of Nevada to form a state government; the thirty thousand acres of public fands granted by an act of
congress approved July 2, A. D. 1862, for each senator and representative in congress; and all
proceeds of lands that have been or may hereafter be granted or appropriated by the United States to
this state, and also the five hundred thousand acres of land granted {o the new states under the act of
congress distributing the proceeds of the public lands among the several states of the Union,
approved A. D. 1849, provided that congress make provisions for or authorize such diversion to be
made for the purpose herein contained; all estates that may escheat to the state; all of such per cent.
as may be granted by congress on the sale of lands; all fines collected under the penal’laws of this
state; all property given or bequeathed to the state for educational purposes; and all proceeds derived
from any or all said sources, shall be, and the same are hereby, solemnly pledged for educational
purposes, and shall not be transferred to any other fund for other uses, and the interest thereon shall
from time to time be apportioned among the several counties in proportion to the ascertained number
of the persons between the ages of six and eighteen years in the different counties, and the legislature
shall provide for the sale of floating land warrants to cover the aforesaid lands, and for the investment
of all proceeds derived from any of the above mentioned sources, in United States bonds or bonds of
this state, or the bonds of such other state or states as may be selected by the boards authorized by
law to make such investments; provided, that the interest only of the aforesaid proceeds shall be used
for educational purposes, and any surplus {19 Nev. 393} interest shall be added to the principal sum,
and, provided further, that such portions of said interest as may be necessary may be appropriated for
the support of the state university.” ,

No entry of the proposed amendment was made upon the journal of either house, and the question
presented is whether or not this omission was fatal to the adoption of the amendment.

An inquiry based upon similar facts and constitutional provisions was recently presented to the
supreme court of lowa. In pronouncing the amendment invalid, the court employed the following
language, which we adopt: "The object of the provision (entering the amendment upon the journais)
cannot be doubted or misunderstood. it is to preserve, in the manner indicated, the identical
amendment proposed, and in an authentic form, which, under the constitution, is to come before the
succeeding general assembly. No better mode could have been adopted, when it is considered that,
to be effective, the proposed amendment must be agreed to by the succeeding general assembly.
This thought is much strengthened by the consideration that the proposed amendment is only
required to be entered on the journals of the first general assembly which acts thereon. This
distinction, to our minds, is significant, and enhances the importance of the constitutional injunction
that {12 P. 837} the proposed amendment shall be entered on the journais of both houses of the
general assembly which first agrees thereto.” ( Koshler v. Hill, 60 lowa 543, 14 N.W. 738.)

The court considered the omission fatal, notwithstanding a vote of the people had approved the
proposed amendment, and declared that, if any provision of the constitution should be regarded as
mandatory, it is when it provides for its own amendment.

The remarks of Judge Cooley made in considering the construction to be placed upon constitutional
provisions are pertinent and instructive. He says: "in all we have said upon this subject, we have
assumed the constitutional provision to be mandatory. * * * The fact is this; That whatever
constitutional provision can be looked upon as directory merely, is very likely to be treated by the
legislature as if it were devoid even of moral obligation, and to be therefore habitually disregarded. To

nvcases 4
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say that a provision is directory seems, with many persons, to be equivalent to saying that it is not law
atall. {19 Nev. 394) That this ought not to be so must be conceded; that it is so we have abundant
reason and good authority for saying. If, therefore, a constitutional provision is to be enforced at al!, it
must be treated as mandatory. And, if the legislature habitually disregarded it, it seems to us that there
is all the more urgent necessity that the courts should enforce it. And it also seems to us that there are
few evils which can be inflicted by a strict adherence to the law so great as that which is done by the .
habitual disregard, by any department of the government, of a plain requirement of that instrument :
from which it derives its authority, and which ought, therefore, to be scrupulously observed and

obeyed.” (Cooley, Const. Lim. 183.)

|
|
"In Collier v. Frierson, 24 Ala. 100, it appeared that the legislature had proposed eight different
amendments to be submitted to the people at the same time. The people had approved them, and all

the requisite proceedings to make them a pant of the constitution had been had, except that, in the

subsequent legislature, the resolution for their ratification had by mistake omitted to recite one of

them. On the question whether this one had been adopted, we quote from the opinion of the court:

"The constitution can be amended in but two ways, either by the people, who originally framed &, or in

the mode prescribed by the instrument itself. If the last mode is pursued, the amendments must be

proposed by two-thirds of each house of the general assembly; they must be published in print at least

three months before the next general election for representatives, it must appear from the returns

made to the secretary of state that a majority of those voting for representatives have voted in favor of

the proposed amendments; and they must be ratified by two-thirds of each house of the next

assembly after such election, voting by yeas and nays, the proposed amendments having been read

at each session three times on three several days in each house. We entertain no doubt that, to

change the constitution by any other mode than by a convention, every requisition which is demanded

by the instrument itself must be observed, and the omission of any one Is fatal to the amendment. We

scarcely deem any argument necessary to enforce this proposition. The constitution is the supreme

and paramount law. The mode by which amendments are to be made under it is clearly defined. It has

been said that certain acts are to be done, certain requisitions are to be observed, {19 Nev. 395}

before a change can be effected. But to what purpose are those acts required, or those requisitions

enjoined, if the legislature or any department of the government can dispense with them? To do so

would be to violate the instrument which they are swom to support, and every principle of public law

and sound constitutional policy requires the courts to pronounce against any amendment which is not

shown to have been made in accordance with the rules prescribed by the fundamental law." (Cooley,

Const. Lim., 40.)

At the last general election a majority of the electors of the state ratified {12 P, 838} the amendment,
and we were asked at the argument to give to this fact such consideration as it may deserve. The
suggestion is doubtless based upon the fact that, under our form of government, all political power
originates with the people. The bill of rights contained in our constitution declares that “afl political
power is inherent in the people. Government is instituted for the protection, security, and benefit of the
people; and they have the right to alter or reform the same whenever the public good may require it.”

{In commenting upon reservations of this character, Judge Cooley says: “Although, by their
constitutions, the people have delegated the exercise of soveraign powers to the several departments,
they have not thereby divested themselves of the sovereignty. They retain in their own hands, so far
as they havae thought it needful to do 50, a power to control the governments they create, and the
three departments are responsible to, and subject to be ordered, directed, changed, or abolished by
them. But this control and direction must be exercised in the legitimate mode previously agreed upon.
The voice of the people, in their sovereign capacity, can only be of legal force when expressed at the
times and under the conditions which they themselvés have prescribed and peinted out by the;

nvcases 5
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constitution, or which, consistently with the constitution, have been prescribed and pointed out for
them by statute; and if by any portion of the people, however large, an attempt should be made to
interfere with the regular working of the agencies of government at any other time or in any other
mode than as aliowed by existing law, either constitutional or statutory, it would be revolutionary in
character, and must be resisted and repressed by the officers who, for the time being, represent
legitimate government.” (Cooley, Const. Lim. 751.)

{19 Nev. 396} We conclude that amendments to the constitution can be made only in the mode
provided by the instrument itself. A proposed amendment, if agreed to by a majority of each house of
the legislature, must be entered upon the journals, so that no doubt may arise as to its provisions. The
yeas and nays must be entered in order to ascertain whether the requisite number have agreed to the
amendment. It is then to be referred to the next legislature, and is to be published for three months
preceding the election, so that the members may, it the people desire, be elected specially to consider
it. And, finally, the proposed amendment must be submitted by the legisiature to a vote of the people.
These provisions were intended to secure care and deliberation on the part of the legislature and
people, and are exciusive and controlling.

The amendment was not constitutionally adopted. The statute enacted for the purpose of executing its
provisions is unconstitutional, and respondent properly refused to comply with its requirements.
Mandamus denied

nvcases 6
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ACT OF THE 48TH SESSION OF THE NEVADA LEGISLATURE
ADOPTING AND ENACTING NEVADA REVISED STATUTES

Chapter 2, Statutes of Nevada 1957, page 2

Section |. Enactment of Nevada Revised Statutes.

Sec. 2. Designation and citation.

Sec. 3. Repeal of prior laws,

Sec. 4. Construction of act.

Sec. 5. Effect of ensctment of NRS and repealing clause.
Sec. 6. Severability of provisions.

Sec. 7. Effective date.

Sec. 8. Omission from session laws.

Sec. 9. Content of Nevada Revised Statutes.

AN ACT to revise the laws and statutes of the State of Nevada of a general or public nature;
to adopt and enact such revised laws and statutes, to be known as the Nevada Revised Statutes,
as the law of the State of Nevada; to repeal all prior laws and statutes of a general, public and
permanent nature; providing penalties; and other matters relating thereto.

[Approved January 25, 1957]The Peaple of the State of Nevada, represented in Senate and
Assembly, do enact as follows: ’

Section 1. Enactment of Nevada Revised Statutes.

The Nevada Revised Statutes, being the statute laws set forth after section 9 of this act, are
hereby adopted and enacted as law of the State of Nevada.

NVCODE 1
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Sec. 2. Designation and citation.

The Nevada Revised Statutes adopted and. enacted into law by this act, and as hereafter

amended and supplemented and printed and published pursuant to law, shall be Known a3

“Nevadz Revised Statutes and may be cited as:“NRS” followed by the number of the Title,
chapter or section, as appropriate. ;

Sec. 3. Repeal of prior laws.

Except as provided in section 5 of this act and unless expressly continued by specific
provisions of Nevada Revised Statutes, all laws and statutes of the State of Nevada of a general,
public and permanent nature enacted prior to January 21, 1957, hereby are repealed.

Sec. 4. Construction of act.

1. The Nevada Revised Statutes, as enacted by this act, are intended to speak for themselves;
and all sections of the Nevada Revised Statutes as so enacted shall be considered to speak as of
the same date, except that in cases of conflict between two or more sections or of any ambiguity
in a section, reference may be had to the acts from which the sections are derived, for the purpose
of applying the rules of construction relating to repeal or amendment by implication or for the
purpose of resolving the ambiguity. .

2. The provisions of Nevada Revised Statutes as enacted by this act shall be considered as
substituted in a continuing way for the provisions of the prior laws and statutes repealed by
section 3 of this act. '

3. The incorporation of initiated and referred measures is not to be deemed a legislative
recnactment or amendment thereof, but only a mechanical inclusion thereof into the Nevada
Revised Statutes.

4. The various analyses set out in Nevada Revised Statutes, constituting enumerations or lists
of the Titles, chapters and sections of Nevada Revised Statutes, and the descriptive headings or
catchlines immediately preceding or within the texts of individual sections, except the section
numbers included in the headings or catchlines immediately preceding the texts of such sections
do not constitute pmmhfms—m

Statutes are given for the purpose of convenient reference, and do not constitute part of the law.

“——

P

5. Whenever any reference is made to any portion of Nevada Revised Statutes or of any other

NVCODE 2
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law of this state or of the United States, such reference shall apply to all amendments and
additions thereto now or hereafter made.

See. 5. Effect of enactment of NRS and repealing clause,

1. The adoption and enactment of Nevada Revised Statutes shall not be construed to repeal
or in any way affect or modify: '

(a) Any special, local or temporary laws.
(b) Any law making an appropriation. .

(¢) Any law affecting any bond issue or by which any bond issue may have been
authorized. :

(d) The running of the statutes of limitations in force at the time this act becomes
effective.

(¢) The continued existence and operation of any department, agency or office heretofore
legally established or held.

(0 Any bond of any public officer.
* (2) Any taxes, fees, assessments or other charges incurred or imposed.

(d) Any statutes authorizing, ratifying, confirming, approving or accepting any compact
or contract with any other state or with the United States or any agency or instrumentality thereof,

2. All laws, rights and obligations set forth in subsection 1 of this section shall continue and
exist in all respects as if Nevada Rovised Statutes had not been adopted and enacted.

3. The repeal of prior laws and statutes provided in section 3 of this act shall not affect any
act done, or any cause of action accrued or established, nor any plea, defense, bar or matter
subsisting before the time when such repeal shall take effect; but the proceedings in every case
shall conform with the provisions of Nevada Revised Statutes,

4. All the provisions of laws and statutes repealed by section 3 of this act shall be deemed to
have remained in force from the time when they began to take effect, so far as they may apply to
any department, agency, office, or trust, or any transaction, or event, or any limitation, or any
right, or obligation, or the construction of any contract already aifected by such laws,
notwithstanding the repeal of such provisions.

NVCODE 3
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3. No fine, forfeiture or penalty incurred under laws or statutes existing prior to the time
Nevada Revised Statutes take effect shall be affected by repeal of such existing laws or statutes,
but the recovery of such fines and forfeitures and the enforcement of such penalties shall be
effected as if the law or statute repealed had still temmned in e&'ect. :

6. Whea an offense is committed prior to thg_ time Nevada Revised Statutes take effect, the
offender shall be punished under the law or statntq’in offect when the offense was committed,

7. No law or statute which heretofore hn.been repealed shall be revived by the repeal

provided in section 3 of thu act, ,;‘

3. The repeal by section 3 ofthiaact ofalaworstanuevahdanng previous acts, contracts or
transactions shalk not afféct the:validity of such acts, contracts or transactions, but the same shall
remamasvahdanfthmhadhemnosuchrepeay

9, If any provision of the Nevada Revised Stamtes as enacted by this act, derived from an act
that amended or repealed a % ing statute, is held unconstitutional, the provisions of section
3 of this act shall not prevent the preexisting sta being law if that appears to have been
the intent of the legislature or thd pecple. :

See, 6, Seve g vision

If any provision of the Nevada Revised Statutes or amendments thereto, or the application
thereof to any person, thing or circtmtanca is held invalid, such invalidity shall not affect the
provisions or application of the Statutes or such amendments that can be given
effect without the invalid provision or apphcatxon, and to this end the provisions of Nevada
Revised Statutes and ents are to be severable.

Se : dat

This act, and each and all of the laws and statutes herein contained and hereby enacted as the
Nevada Revised Statutes, shall take effect upon passage and approval.

, See. 8. Omission from session laws,

The provisions of NRS 1.010 to 710.590, inclusive, appearing tollowing section 9 of this act

.shall not be printed or included in the Statutes of Nevada 3s provided by NRS 218.500 and NRS

218.510; but there shall be inserted immediately following section 9 of this act the words: “(Here
followed NRS 1.010 to 710.590, inclusive.)”

NVCODE 4
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Sec, 9. Content of Nevada Revised Statutes,

The following laws and statutes attached hereto, consisting of NRS swﬁa;ié" 1.010 .to

710.590, inclusive, constitute the Nevada Revised Statutes:
(Here followed NRS 1.010 to 710.590, inclusive.)

NVCODE s

O 2012 Manhew Bender & Company, (nc., a manber of the LexisNexis Group. All rights reserved. Use of this product is subject 1o the

reatrictions and terms and conditions of the Manhew Bender Mastar Apreernent.

707

W all

3




"V@r/ﬁ/bn 1

STATUTES OF NEVADA_\S.SJ

LAWS OF THE STATE OF NEVADA

Passed at the .

FORTY-EIGHTH SESSION OF THE LEGISLATURE
1957

Senate Bill No. 1—Senator Johnson

CHAPTER 1
AN ACT creating a legislative fund.
[Approved January 23, 1957]

The People of the State of Nevada, represented in Senate and Assembly,
: do enact as follows :

Secrion 1. For the purpose of paying the salaries, mileage, and
the postage and stationery allowances of members of the 1957 Nevada
legislature, the salaries of the attachés, and the incidental expenses
of the respective houses thereof, and the unpaid expenses incurred by
the 1956 special session of the Nevada legislature, the state treasurer
i3 hereby authorized and required to set apart, from any money now in
the general fund not otherwise appropriated, the sum of $150,000,
which shall constitute the legislative fund.

Skc. 2. The state controller is hereby authorized and required to
draw his warrants on the legislative fund in favor of the members and
employees of the senate and assembly for per diem, mileage, station-
ery allowances, compensation, and incidental expenses of the respective
houses, when properly certified in accordance with law, and the
state treasurer is hereby authorized and required to pay the same.

SEc. 3. Any unexpended portion of the legislative fund shall revert
to the general fund on December 31, 1959,

Sec. 4. This act shall become effective upon passage and approval

Senate Bill No. 2—Committee on Judiciary VE_ s b VA

CHAPTER 2
AN ACT to revise the laws and statutes of the State of Nevada of a general
or public nature; to adopt and enact such revi to

own as the Nevada Revised Statutes, as the law of the State of

Nevada; to repeal all prior laws and statufes oL 2 general, public and

permanent nature; providing penalfies; and other ma ers relating thereto.
[Approved January 25, 1957]

The People of the State of N evada, represented in Senate and dssent bly,
do enact as follows : v

SecrioN 1. Enactment of Nevada Revised Statutes. The Nevada

Revised Statutes, being the statute laws set lon 9 of this
act, are hereby adopted and enacted g law of the State of Nevada. ,

L /
) Exhbut
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2 LAWS OF NEVADA

SEC, 2. Designation and Citation. The Nevada Revised Statutes
adopted and enacted into law by this act, and as hereafter amended

and supplemented and printed and published pursuant to law, shall ‘
be known as Nevada Revised Statutes and may be cited as “NRS” fol- J
lowed by the number of the Title, chapter or section, as appropriate. .
c.3. R

EC. 3. Repeal of Prior Laws. Exce t as provided in section 5 of '
this act and unless expressly continue Y_specific provisions of

Nevada Revised Statutes, all laws and statutes of the State of Nevada :
of a Eén@ i:)ublic and Deérmanent nature enacted prior to January :
21, 1957, hereby are repealed. _ . t

or for the purpose of resolving the amb;

2. The provisions of Nevada Revised Stafutes as enacted by this
act shall be considered as substituted in a continuing way for the
provisions of the prior laws and statutes repealed by section 3 of this

thereto now or hereafter made.
SEC. 5. Effect of Enactment of NRS and Repealing Clause.

9. Whenever any reference is made to any portion of Nevada
Revised Statutes or of any other law of this state or of the United
States. such reference shall apply to all amendments and additions

1. The adoption and enactment of Nevada Revised Statutes shall

(a' Any special, local or temporary laws.
(b} Any law making-an appropriation.

not he construed to repeal or in any way affect or modify:

(c) Any law affecting any bond issue or by which any bond issne

. may have been authorized.

() The running of the statutes of limitations in foree at the time

this act becomes effective. '

(e} The continued existence and operation of any depariment,

agency or office heretofore legally established or held.
(£ Any bond of any publie officer.

Al




FORTY-EIGHTH SESSION 3

(¢) Any taxes, fees, assessments or other charges incurred or
imposed.

(h) Any statutes authorizing, ratifying, confirming, approving or
accepting any compact or contract with any other state or with the
United States or any agency or instrumentality thereof.

2. All laws, rights and obligations set forth in subsection 1 of this
section shall continue and exist in all respects as if Nevada Revised
Statutes had not been adopted and enacted.

3. The repeal of prior laws and statutes provided in section 3 of
this aet shall not affect any act done, or any cause of action acerued
or established, nor any plea, defense, bar or matter subsisting before
the time when such repeal shall take effect; but the proceedings in
every case shall conform with the provisions of Nevada Revised
Statutes.

4. All the provisions of laws and statutes repealed by section 3 of
this act shall be deemed to have remained in force from the time
when they began to take effect, so far as they may apply to any depart-
ment, agency, office, or trust, or any transaction, or event, or any
limitation, or any right, or obligation, or the construction of any eon-
‘tract already affected by such laws, notwithstanding the repeal of such
provisions.

5. No fine, forfeitu?e or penalty incurred under laws or statutes

2 _ery of such fines and forfeitures and the enforcement of such penalties
i shall be effected as if the law or statute repealed had still remained in
X effect.
[ 6. When an offense is committed prior to the time Nevada Revised
Statutes take effect, the offender shall be punished under the law or
statute in effect when the offense was committed. .

7. No law or statute which heretofore has been repealed shall be
revived by the repeal provided in section 3 of this act.

¥. The repeal by section 3 of this act of a law or statute validating
previcus acts, contracts or transactions shall not affect the validity
of such aets, contracts or transactions, but the same shall remain as
valid as if there had been no such Tepeal. ,

0. If any provision of the Nevada Revised Statutes as enacted by

this aet, derived from an act that amended or repealed 2 Ppreexisting

SEC. 7. Effective Date. This act, and each and all of the laws and
{
v
X l'\c bit
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4 ' LAWS OF NEVADA

statutes herein contained and hereby enacted as the Nevada Revised

Statutes, shall take eflect upon pas d
EC. 8. Ontission From Session Laws. The provisions of NRS 1.010

to 710.590, inclusive, appearing following section 9 of this act shall
not be printed or included in the Statutes of Nevada as provided by
NRS 218.500 and NRS 218.510; but there shall be inserted impie-
diately following section 9 of this act the words: “(Here followed NRS
1.010 to 710.590, inclusive.)”

SEC.9. Content of Nevada Revised Statutes. The following laws
and statutes attached hereto, consisting of NRS sections 1.010 to

. 710.590, inclusive, constitute the Nevada Revised Statutes:

(Here followed NRS 1.010 to 710.590, Inclusive.)

Senate Bill No. 3—Committee on Judiciary
CHAPTER 3

AN ACT to amend NRS section 218.310 relating to drafting of bills, and to
amend NRS sections 220100, 220,130, 220160 and 220.170 relating to the
duties of the statute revision commission. :

[Approved January 25, 1957]

The Pcople of the State of Nevada, represented in Senate and Asscmbl ¥,
: do enact as follows:

Secrron 1. NRS 218.310 is hereby amended to read as follows:

218.310 1. Bills to amend existing general statntes and all bills
to enact new statutes of a general, public and permanent nature shall
be deemed amendments to NES and shall contain reference to Isee-
tions of ] NRS. [in the body of the bill rather than in the title.j

2. New matter shall be indicated by underseoring in the typewrit-
ten copy and italics in the printed copy [.] except in bills to add new
chaptegs or Titles to NRS and which do mot amend existing scctions
of NRS.

3. Matter to be omitted shall be indicated by brackets in the iype-
written copy and brackets or strike-out type in the printed copy.

4. In the drafting and printing of bills all matter appearing as
omitted and bracketed in previously enacted and printed statutes shall
be omitted entirely. :

SEC. 2. NRS 220.100 is hereby amended to read as follows:

220.100 1. As soon as practicable after May 1, 1951, the com-
mission shall commence the preparation of a complete revision and
compilation of the laws of the State of Nevada of general application,
and a compilation of the constitution of the State of Nevada, together
with brief annotations to sections thereof.

2. The revision when completed shall be known as Nevada Revised
, and the year of first publication shall be filled in
in the blank space of the title. For brevity the title may be cited as
NRS _ ] and maoy be cited as NRES followed by the number of

the Title, chapter or section, as appropriate.
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ASSEMBLY BILL NO. 43—-COMMITTEE ON JUDICIARY
(ON BEHALF OF THE DEPARTMENT OF CORRECTIONS)
PREFILED DECEMBER 20, 2012

Referred to Committee on Judiciary

//'. -
SUMMARY—Clarifies provisions governing rédits earned by an offender which reduce the

offender’s term of imprisonment. (BDR 16-318) ™~~~ “I
i
FISCAL NOTE: Effect on Local Government: No. Effect on the State: No.

~ EXPLANATION — Matter in bolded italics is new; matter between brackets [g[nitted material)
is material to be omitted.

AN ACT relating to offenders; clarifying provisions governing credits earned by an offender
which reduce the term of imprisonment of the offender; and providing other matters properly
relating thereto.

Legislative Counsel’s Digest: Under existing law, certain offenders who have been sentenced to

atermofl imprisonmeﬁ?'generally may earn certain amounts of credit fgr various 2
achievements. Any amount of credit earned is applied to the length of thef3 offender’s terprof
imprisonment and thereby reduces the offender’s sentence. (NRS 4 209.4 2-209.451) This bill:
(1) clarifies that an offender may not earn more than 5 the amount of credit required to expire
his or her sentence; and (2) specifies that 6 such a provision shall not be construed to reduce
retroactively the amount of credit 7 earned by an offender if doing so would constitute a
violation under the 8 Constitution of the United States or the Constitution of the State of
Nevada. 9

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND ASSEMBLY, DO ENACT
AS FOLLOWS:

Section 1. Chapter 209 of NRS is hereby amended by adding 1 thereto a new section to read as
follows: 2 1. Notwithstanding any provision of this section and NRS 3 209.432 to 209.451,
inclusive, which entitles an offender to receive 4 credit or which authorizes the Director to
allow credit for an 5

-2~
- *AB43*

offender, an offender may not earn more than the amount of 1 credit required to expire his or
her sentence. 2 2. Nothing in this section shall be construed to.reduce 3 retroactively the
amount of credit earned by an offender if doing 4 so would constitute a viclation under the

1 EXHIBITH g
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77th (2013) Session
Vote on AB43 (As Introduced) on

Assembly Final Passage
March 27,2013 at 11:46 AM

|41 Yea | 0 Nay| 1 Excused | 0 Not Voting | 0 Absent |

Paul Aizley Yea
Paul Anderson Yea
Elliot Anderson Yea
Teresa Benitez-Thompson Yea
David Bobzien Yea
Steven Brooks Excused
[rene Bustamante Adams Yea
Maggie Carlton Yea
Richard Carrillo Yea
Lesley Cohen Yea
Skip Daly Yea
Olivia Diaz Yea
Marilyn Dondero Loop Yea
Wesley Duncan Yea
Andy Eisen Yea
John Ellison Yea
Michele Fiore Yea
Lucy Flores Yea
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Jason Frierson
Tom Grady

John Hambrick
Ira Hansen
Cresent Hardy
James Healey
Pat Hickey
Joseph Hogan
William Horne
Marilyn Kirkpatrick
Randy Kirmer
Peter Livermore
Andrew Martin
Harvey Munford
D.‘ina Neal

James Ohrenschall
James Oscarson
Peggy Pierce
Ellen Spiegel
Michael Sprinkle
Lynn Stewart
Heidi Swank

Jim Wheeler

Melissa Woodbury

715

Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea
Yea

Yea
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Constitution of the 5 United States or the Constitution of the State of Nevada. 6 Sec. 2. NRS
209.432 is hereby amended to read as follows: 7 209.432 As used in NRS 209.432 to 209.451,
inclusive, and 8 section 1 of this act, unless the context otherwise requires: 9 1. “Offender”
includes: 10 (a) A person who is convicted of a felony under the laws of this 11 State and
sentenced, ordered or otherwise assigned to serve a term 12 of residential confinement. 13 (b)
A person who is convicted of a felony under the laws of this 14 State and assigned to the
custody of the Division of Parole and 15 Probation of the Department of Public Safety pursuant
to NRS 16 209.4886 or 209.4888. 17 2. “Residential confinement” means the confinement of a
18 person convicted of a felony to his or her place of residence under 19 the terms and
conditions established pursuant to specific statute. The 20 term does not include any
confinement ordered pursuant to NRS 21 176A.530 to 176A.560, inclusive, 176A.660 to

‘ 176A.690, inclusive, 22 213.15105, 213.15193 or 213.152 t0 213.1528, inclusive. 23 Sec. 3.

This act becomes effective upon passage and approval.
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Electronically Filed
7{15/2022 1:15 PM
Steven D. Grierson

OPPM CLERK OF THE COU
AARON D. FORD Cﬁwj A

Attornev General

DAWN R. JENSEN (Bar No. 10933)
Deputy Attorney General

State of Nevada

Office of the Attorney General

555 K. Washington Ave., Ste. 3900

Las Vegas, Nevada 89101

(702) 486-3195 (phone)

(702) 486-3773 (fax)

Email: drjensen@ag.nv.gov

Attorneys for Defendants Nevada Department
of Corrections (NDQOC), State of Nevada,
Charles Daniels, Tim Garrett, and Carter Potter

DISTRICT COURT
CLARK COUNTY, NEVADA

BRYAN BONHAM, Case No. A-20-823142-C
Dept. XXIX
Plaintiff,

v.
Hearing Date: August 2, 2022
STATE OF NEVADA ex rel NEVADA Hearing Time: 9:00 a.m.

DEPARTMENT OF CORRECTIONS, et al.,

Defendants.

DEFENDANTS’ OPPOSITION TO MOTION FOR DISCOVERY/EVIDENTIARY
HEARING AND ORDER TO SHOW CAUSE

Defendants, Nevada Department of Corrections (NDOC), State of Nevada, Charles
Daniels, Tim Garrett, and Carter Potter, by and through counsel, Aaron D. Ford, Nevada
Attorney General, and Dawn R. Jensen, Deputy Attorney General, of the State of Nevada,
Office of the Attorney General, request this Court deny Plaintiffs Motion for
Discovery/Motion for Evidentiary Hearing and Order to Show Cause.

L. BACKGROUND

Bryan Bonham is an inmate lawfully incarcerated in the NDOC. Bonham filed a
Complaint alleging the Defendants violated his constitutional rights by deducting funds
i

Ps 1of4
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from an outside deposit to pay off debts that Bonham admittedly accrued. Complaint at
3:7-14.

On April 5, 2021, Defendants filed a Motion to Dismiss, or in the Alternative, a
Motion for Summary Judgment. On May 11, 2021, the court granted Defendants’ Motion
as a Motion for Summary Judgment. On August 6, 2021, notice of entry of the order was
entered. On August 30, 2021, Plaintiff filed a notice of appeal.

On March 17, 2022, the Nevada Supreme Court entered an order affirming in part
and remanding in part. The Supreme Court remanded purely to consider whether
Plaintiff's complaint presented state law claims. At a status hearing on May 3, 2022, the
District Court ordered Plaintiff had sixty days to file supplemental briefing. Plaintiff filed
supplemental briefing on July 1, 2022, which appears to be 1n response to the court order
entered May 17, 2022.1

Now, Plaintiff brings a Motion for Discovery/Motion for Evidentiary Hearing and
Order to Show Cause. This motion is set for hearing on August 2, 2022.

II. LEGAL ARGUMENT

Plaintiffs Motion I[s Improper

Pursuant to NRCP 26(a),

“At any time after the filing of a joint case conference report, or not
sooner than 14 days after a party has filed a separate case
conference report, or upon order by the court or discovery
commissioner, any party who has complied with Rule 16.1¢a)(1),
16.2, or 16.205 may obtain discovery by any means permitted by
these rules.”

In addition to not being properly served, Plaintiff's motion is entirely improper. To
begin, plaintiff seeks discovery of a list of thirty-one questions, wholly irrelevant to the case at
hand. Under any circumstances, such requests exceed the scope of relevancy and are
disproportionate to the needs of the case. Plaintiff's motion alse fails to comply with EDCR
Rule 2,34 and 1s not directed to the discovery commissioner. Furthermore, the parties are not

1n discovery and no joint case conference report has been filed. More specifically, at this time,

! Plaintiffs supplemental briefing was not properly served on the Defendants.

Ps 20f4d
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